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P  KEF  ACE. 


This  Digest  has  been  prepared  in  compliance  with  a  contract  made  with 
the  Judges  of  the  Supreme  Court  and  the  State  Librarian,  some  years  ago,  under 
a  joint  resolution  of  the  Legislature.  I  regret  that  I  have  been  obliged  to  keep 
my  professional  brethren  so  long  waiting  its  appearance ; — a  delay  more  annoy- 
ing to  myself,  I  may  say,  than  harmful  to  them,  since  each  year's  delay  has  added 
to  the  work  the  substance  of  a  new  volume  of  Reports.  It  has  cost  me  much 
labor,  and,  whether  it  be  the  better  or  the  worse  on  this  account,  it  is  my 
own  without  assistance,  except  in  the  making  up  of  the  Table  of  Cases  and  in  the 
proof-readings.  The  work  has  involved  the  careful  reading  of  every  case  reported 
in  fifty-six  volumes  of  Reports,  and  the  attempt  to  extract  from  each  case  what  is 
in  it,  omitting  nothing  important  to  the  decision,  and  to  arrange  in  orderly  form 
the  principles  of  the  decisions,  with  such  illustrations  as  the  fects  of  each  partic- 
ular case  afibrd.  It  would  have  been  much  easier,  by  use  of  scissors  and  paste- 
brush,  to  make  up  this  Digest  of  clippings  of  the  head  notes  of  the  cases,  as 
reported,  but  this  would  have  made  the  work  too  voluminous,  and,  besides,  these 
head  notes  are  not  in  all  cases  trustworthy.  I  have  sought  to  bring  together,  or 
in  connection,  the  cases  which  confirm,  qualify,  distinguish,  or  in  some  way  illus- 
trate each  other,  and,  by  reference  to  future  citations  of  the  same  case,  have 
sought  to  give  its  judicial  histoi-y  and  show  its  worth  as  an  authority,  and  in 
this  way  to  exhibit  the  present  "form  and  pressure''  of  Vermont  decisions. 
Still,  this  is  meant  to  be  a  digest,  not  a  treatise,  which  last  it  could  not  be  to 
much  extent  of  completeness,  though  aimed  in  that  direction.  Another  advan- 
tage of  this  reference  to  later  citations  of  a  case  will  be  appreciated  by  the 
student  of  his  cases,  since, he  will  be  apt  to  find  associated  with  the  case,  as  later 
cited,  other  authorities  bearing  upon  the  question  of  his  study.  A  reference  to 
the  following  cases,  as  cited  in  the  Digest,  among  many  others,  may  be  taken  as 
illustrations:  Arlington  v.  Hinds,  p.  106;  OlcoU  v.  Duncklee,  p.  144 ;  Kettle  v. 
Harvey,  p.  162 ;  Tyson  v.  Doe,  p.  16Y  ;  Barnard  v.  Flanders,  p.  296 ;  Adams 
V.  Adams,  p.  323  ;  Buck  v.  Fickwell,  p.  338  ;  Wheeler  v.  Lewis,  p.  354 ;  Slocum 
V.  CatHn,  p.  469 ;  Allen  v.  Ogden,  p.  527  ;  Hunt  v.  Fay,  p.  569;  Yale  v.  Seely, 
p.  612. 

Great  pains  have  been  taken  to  secure  accuracy  in  citation  and  in  the 
Table  of  Cases.  The  discovered  errors  of  the  print  are  so  few  and  unimpor- 
tant, being,  for  the  most  part,  such  as  suggest  their  own  correction,  that  I 
have  not  deemed  author  or  printer  deserving  the  discredit  of  a  table  of  errata. 
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PREFACE. 


To  save  space,  I  have  cited  the  cases  by  single  names  of  the  parties.  I  have 
omitted  to  digest  or^cite  a  very^^few  decisions,  principally  in  the  earlier  reports, 
being  such  as  by  change  of  statutes,^ orjotherwise,  have  become  obsolete,  or 
seemed  wholly  unimportant  •,  but  the  names  of  these  may  be  found  in  the  Table 
of  Cases,  for  the  benefit  of  the  antiquary,  or  the  curious. 

1  could  wish  this  were  a  better  book,  but,  as  it  is,  I  commend  it  to  the 
favorable  consideration  of  my  professional  brethren,  to  whom  I  am  sure  it  will 
prove,  if  not  an  authority,  a  convenience  and  a  help,  pointing  them  to  the  author- 
itative oracles  of  Vermont  law,  and  serving  as  a  concordance  of  its  scriptures. 

DANIEL  ROBERTS. 

Burlington,  Vt.,  April,  18Y8. 
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LIST  OF  JUDGES 


SUPREME  COURT  OF  VERMONT 

FROM  THE  YEAR  1778  TO  THE  YEAR  1878. 
The  Damee  of  those  who  have  been  Chief  Justices  are  indicated  by  the  use  of  small  capitals. 


FBOM 

1778,  > 
1785,)' 

MOSEP   R0BIN8ON, 

1778, 

John  Shepardson, 

1778, 

John  Faesett, 

1778, 

Thomas  Chandler, 

1778, 

John  Throop, 

1779, 

Pail  Spoonkr, 

1780, 

Increase  Moseley, 

1781, 

EuHHA  Payne, 

1781, 

Simeon  Olcott, 

1781, 

Jonas  Fay, 

1782, 

Peter  Olcott, 

1783, 

Thomas  Porter, 

1784, 

Nathaniel  Niles, 

1786, '^ 
1789, 
1796,  j 

Nathaniel  Chipman, 

1818,  J 

1786, 

Luke  Knoulton, 

1788, 

Stephen  R.  Bradley, 

1789,) 
1798,) 

Noah  Smith, 

1789, 

Samuel  Knioht, 

1791, 

Elijah  Paine, 

1791, 

Isaac  Tichbnor, 

1794, 

Lott  Hall, 

1794, 

Enoch  Woodbridoe, 

1797, 

Irrael  Smith, 

1801, 

Jonathan  Robinson, 

1801, 

Royal  Tyler, 

1801, 

Stephen  Jacob, 

1808, 

Theophilus  Harrington, 

1807, 

Jonas  Galusha, 

1809, 

David  Fay, 

T(» 

DIED. 

<1784, 
il789, 

May  26,  1818. 

1780, 

1798. 

1786, 

Not  ascertained. 

1779, 

<* 

1782, 

ti 

1789, 

*• 

1781, 

May  2,  1785. 

1782, 

Not  ascertained. 

1782, 

March,  1815. 

1788, 

March  6,  1818. 

1786, 

Sept.,  1808. 

1786, 

Aug.,  1888. 

1788, 

Oct.  31,  1828. 

1787, 

1791, 
1797, 

Feb.  15,  1843. 

.1815, 

1787, 

Dec.  12,  1810. 

1789, 

Dec.  16,  1880. 

<1791, 

asoi, 

Dec.  25,  1812. 

1794, 

Not  ascertained. 

1794, 

April  28,  1842. 

1796, 

Dec.  11,  1888. 

1801, 

May  17,  1809. 

1801, 

July  14,  1808. 

1798, 

Dec.  2,  1810. 

1807, 

Nov.  8,  1819. 

1818, 

Aug.  16,  1826. 

1808, 

Jan.  27,  1817. 

1818, 

Nov.  17,  1818. 

1809, 

Sept.  24,  1884. 

1818, 

June  5,  1827. 
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LIST  OF  JUDGES. 


FROM 
1818, 

1818, 

1815, 

1815,) 

1823,  f 

1815, 

1816, 

1817, 

1817, 

1817, 

1821, 

1822,) 

1829,) 

1828, 

1825, 

1825, 

1825,) 

1829,) 

1827, 

1828, 

1830, 

1881, 

1881, 

1884, 

1884, 

1885, 

1888,) 

1852,  i 

1842,1 

1844,) 

1848,) 

1845,) 

1846, 

1846, 

1848,) 

1857,/ 

ia51, 

1857, 

1857, 

1867, 

1859, 

1860, 

1865, 

1865, 

1867, 

1869, 

1870, 

1870, 

1870, 

1874, 

1877, 


Daniel  Farrand, 

Jonathan  H.  Hubbard, 

Asa  Aldi8,   -     -     - 

Richard  Skinner, 

James  Fisk,    - 
William  A.  Palmer, 
Dudley  Chase, 
Joel  Doolittle, 
William  Brayton, 
Cornelius  P.  Van  Ness, 

Charles  K.  Wiu^iams, 

Asa  Aikens, 
Samuel  Prentish, 
Titus  Hutchinson, 

Stephen  Royce, 

Bates  Turner, 
Ephraim  Paddock, 
John  C.  Thompson, 
Nicholas  Baylies, 
Samuel  S.  Phelps, 
Jacob  Col  lamer, 
John  Matt(x;ks, 
Isaac  F.  Redkield,    - 

Milo  L.  Bennett, 
William  Hebard, 

Daniel  Kellogg,     - 

Hiland  Hall, 
Charles  Davis, 

Luke  P.  Poland, 

Pierpoint  Isham,   - 
Asa  O.  Aldis, 
John  Pierpoint,   - 
James  Barrett, 
Loyal  C.  Kellogg, 
Asahel  Peck, 
William  C.  Wilson, 
Benjamin  H.  Steele, 
John  Prout, 
Hoyt  H.  Wheeler, 
Homer  E.  Royce, 
Timothy  P.  Redfield, 
Jonathan  Ross, 
H.  Henry  Powers, 
Walter  C.   Dunton,  appointed 
'VVheeler,  resigned. 


TO 

DIED. 

1815, 

Not  ascertained 

1815, 

Sept.  20,  1849. 

1816, 

Oct.  16,  1847. 

(1817, 
( 1829, 

May  28,  1888. 

1817, 

Dec.  1,  1844. 

1817, 

Dec.  8,  1860. 

1821, 

Feb.  28,  1846. 

1828, 

March  9,  1841. 

1822, 

Not  ascertained 

1828, 

Dec.  15,  1852. 

<1824, 
<1846, 

March  9,  1858. 

1825, 

July  12,  1868. 

1830, 

Jan.  15,  1857. 

1834, 

Aug.  24,  1857. 

(1827, 
U852, 

Nov.  11,  1868. 

1829, 

April  80,  1847. 

1881, 

July  27,  1859. 

1881, 

June  27,  1881. 

1884, 

Aug.  17,  1847. 

1888, 

March  25,  1855. 

1842, 

Nov.  9,  1865. 

1885, 

Aug.  14.  1847. 

1860, 

March  28,  1876. 

d850, 
\  1859, 

July  7,  1868. 

(1848, 
a845. 

Oct.  22,  1875. 

<1844. 
U851, 

May  10,  1875. 

1850, 

1848, 

Nov.  21,  1868. 

<1850, 

<1865, 

1857, 

May  8,  1872. 

1865, 

1867, 

Nov.  26,  1872. 

1874, 

1870, 

1870, 

July  18,  1878. 

Resigne<l  March  81,  1877, 


in  place  of  Hoyt  H. 
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REPORTS  COMPRISED  IN  THIS  DIGEST. 


Nathaniel  Cbipman'8  Reports, 1  Vol.,    cited  N.  Cliip. 

Tyler's  Reports, 2  Vols.,      ♦*     1-3  Tyl. 

Brayton's  Reports, 1  Vol.,        *'     Brayt. 

Darnel  Chipman's  Reports, 2  Vols.,      **     1-2  D.  Chip. 

Aikens*  Reports, 2  Vols.,      "     1-2  Aik. 

Vermont  Reports, 48  Vols.,      **     1-48  Vt. 

The  citation  Slad^s  8UU.  denotes  a  reference  to  the  compilation  of  the  Statutes  of 
1824;  R,  a.  to  the  "Revised  Statutes"  of  1889;  C.  S.  to  the  ** Compiled  Statutes"  of  1850; 
and  O.  8,  to  the  **  General  Statutes"  of  1862. 


Decisions  of  the  Oircuit  and  District  Courts  of  the  United  States  for  the 
District  of  Vermont,  as  reported  hy  Hon.  Samubl  Prentiss,  District  Judge,  con- 
tained in  Vols.  20  to  25,  inclusive,  of  Vermont  Reports  : — 


IN    THE  CIRCUIT  COURT. 


IN  THE  DISTRICT  (?OURT. 


Bank  of  United  Slates  v.  Lyman  Hal.,  20  Vt.  Chase,  in  re,  22  Vt.  64». 

666.  I  Comstock,  in  re,  22  Vt.  642. 

Boody  et  al.  v.  Rutland  &  Burlington  R.  Co., '  Downer  et  al.  v.  Brackett  etal,,  21  Vt.  599. 


34  Vt.  660. 
Bradley   et  al.  v.   Richardson  et  al,  23  Vt. 

720. 
Byam  et  al.  v.  Eddy,  24  Vt.  666. 
Hatfield  v.  Bushnell,  22  Vt.  659. 
Hubbard  et  al  t.  Northern  Railroad  Co.,  25 

Vt.  715. 
Marvin  «.  Dennison  etal.,  20  Vt.  662. 


Gassett  et  al.  v.  Morse  et  al.,  21  Vt.  627, 
!  Moore  t>.  Jones  etal.,2S  Vt.  789. 
I  Pearee,  in  re,  21  Vt.  611. 

Reed,  in  re,  21  Vt.  635. 

RoweU,  in  re,  21  Vt.  620. 

United  States  v.  One  Sorrel  Horse,  22  Vt.  655. 

United  States  v.  The  Margaret  Yates,  22  Vt.  668. 

Wehnan,  in  re,  20  Vt.  658. 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CONTENTS. 


A. 


PAGK. 

Abandontnent  \ 

Of  charter  of  association,  61 ;  of  survey        | 
of  highway  as  affecting  right  to  land         i 
damages,  861 ;  the  same  as  to  railroad,         | 
584 ;  of  possession,   542 ;  of   wife   by 
husband,  510. 
Abatement  of  suit. 
By  pendency  of  former  suit,  5.     No  such 
person  as  the  plaintiff, 6.  Non-joinder  of 
defendants,  8,  5Q,  255 ;  of  plaintiffs.  7. 
675.    Plaintiff  under  guardianship,  396. 
Pleading  in  abatement,  582. 
Absence  from  State. 
As  affecting  judgment,  76 ;  jurisdiction, 
428  ;  the  statute  of  limitations,  444. 
Acceptance. 
Of  biHs,  96;  of  deed,  229;  of  guaranty. 
359 ;  of  goods  by  purchaser.  840,  6t2. 
Accident  unavoidable. 

No  action  lies  for,  9. 
ACCORD  AND  SATISFACTION     ...     1 
Account  stated. 
No  bar  to  action  on  original  account.  2. 

ACCRETION 142 

By  change  of  stream,  742. 
Aequieseence. 
In  performance  of  contract,  180.     As  to 
boundary,  548;  laying  tax,  681. 

ACTION 8 

I.     When  Maintainable    ....    8 
II.    Commencement 4 

III.  Venue. 4 

IV.  Discontinuance 4 

V.    Abatement   by    Pendency    of 

Former  Suit 5 

VI.    Survival 5 

VII.    Parties 6 

1.  Plaintiffs 6 

2.  Defendants 7, 


VIII.    When   not   Maintainable    . 

Action  of  account,  10 ;  on  the  case,  18 
on  statute,  15 ;  of  assumpsit,  52 
audita    querela,    75 ;    bastardy,    89 
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PAOE. 

lM)ok  account,  110:  covenant,  197; 
divorce,  249 ;  ejectment,  253, 456,  472  : 
freehold  action,  255;  forcible  entry, 
328  :  partition,  495 ;  replevin,  603,  407  ; 
trespass,  686,  456 ;  trover,  707 :  scire 
facias,  685.  Action  for  injuries  by 
animals,  80 ;  for  harboring  apprentice, 
89;  on  arbitration  agreements  and 
awards,  43;  for  wrongful  arrest,  45;  for 
money  received,  &c.,  54,  556 ;  use  and 
occupation,  56;  excessive  attachment. 
64 :  not  keeping  property  attached,  66 : 
on  receipt  for  property  attached,  69 : 
for  taking  no,  or  insufficient,  bail,  81  : 
on  bills  and  notes,  104:  on  bond, 
109  :  for  commissions,  142,  326 ;  con- 
spiracy, 146,  175 :  on  simple  contracts, 
174 ;  for  contribution,  177,  562  ;  assess- 
ments on  stock  subscriptions,  183,  580 : 
betterments,  258;  defective  fences,  827; 
fraud,  834;  fraudulent  conveyance, 
846 ;  money  lost  at  gaming,  847 ;  on 
guaranty,  854 ;  for  insufficiency  of 
highway,  867 ;  disturbance  of  easement, 
876,  456,  668  ;  loss  of  goods  at  inn,  894 ; 
on  insurance  policy,  898 ;  for  intoxicat- 
ing liquors,  409 ;  on  jail-bond,  415 ; 
judgment,  422;  for  rent,  436;  injury 
to  reversion,  439,  692.  708;  malicious 
prosecution,  450 ;  breach  of  marriage 
promise,  454 :  for  negligence  generally, 
479 ;  nuisance,  487  ;  on  probate  bonds, 
572 ;  warranty  in  sale,  615  ;  for  seduc- 
tion, 636;  slander,  642;  libel,  646; 
soldier's  bounty,  647  ;  on  subscription, 
658 ;  for  wrongful  taxation,  666 ; 
threats,  679.  By  assignee,  48 :  mem- 
ber of  association,  52  ;  carrier,  128 ; 
consignor,  128 ;  As  respects  husband 
and  wife,  886 ;  infant,  891 ;  guardian, 
10,  856,  891 ;  insane  person,  895 ;  mas- 
ter and  servant,  454 ;  partners,  11, 608 ; 
corporation,  189  ;  principal  and  surety, 
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560;  railroad,  589 ;  school  district,  632; 
tenants  in  common,  11, 672 ;  executors, 
11,  828 ;  turnpike  company,  728 ;  poet- 
master,  545 ;  pound-keeper,  546 ;  offi- 
cers of  town,  688  ;  Against  officer  serv- 
ing process,  491  ;  against  sheriff,  gen- 
erally, 689  ;  for  an  escape,  415 ;  against 
justice  peace,  488;  against  town  for 
support  of  pauper,  519 ;  for  default  of 
its  officers,  684. 
ACTION  OF  ACCOUNT 10 

I.  In  What  Cases  the  Action  Lieh.     10 

II.  Procedure 11 

ACTION  ON  THE  CASE 18 

ACTION  ON    STATUTE 15 

Administrator.     See    Execi'Turh    and 

Administratorh. 
Admimon, 
As  evidence,  277;    of  agent,   28,   278: 
wife,  882 ;  partner,  502 :  conspirator, 
146,  282. 
Admaneement. 
To  cliild,  570 ;  evidence  of,  278. 

AGENT' 16 

I.     Proof  of  Agency 16 

II.  Authority  of  Agent  ;  Ratifica- 

tion   and    Revocation  ;  Par- 
ticular   Agents  ;    Notice    of 

TERMINATION  OF  AgRNCY  ;  MoDE 

OF  Contracting 17 

III.  Duties,  Liabiutes  and  Righth  of 

Agent 22 

1.  As  to  his  principal    ...  22 

2.  As  to  thirdpersons    ...  22 

IV.  Acts  AND  Declarationh  of  Agent  23 

1.  As  binding  his  principal    .     28 

2.  As  inuring  to  the  benefit  of 
his  principal    .....     24 

Wife's  agency  for  husband,  881. 
Aggravation, 
Matter  of,  in  pleading,  694;  as  affecting 
damages,  228. 
Agistment 
Contract  for,  171 ;  lien  for,  441 ;  action 
for,  56. 

ALIEN 25 

ALTERaI'ION  of    INSTRUMENT     .     25 
Ambiguity  of  writing. 
How  far  explainable  by  parol,  800,  804. 

AMENDMENT 26 

Of  bill  in  chancery,  188;  of  trustee  pro- 
cess, 720. 
Amicus  Curiae, 
Suggestion  by,  251. 

ANCIENT  LIGHTS 80 

ANIMALS 80 

APPEAL 82 

I.     Effect  in  General 82 

n.     Appeal  From  (-ounty  Court     .     32 
III.     Appeal    From    Jistue    of  the 

Peace       82 
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APPEAL—  ConUnued, 

1.  Taking  an  appeal    ;    .     .     82 

2.  From  xchat  judgment  .  .  88 
8.  In  what  eases  ....  88 
4.  Proc-eedings  after  appeal    .     34 

IV.     Appeal  From  Probate  Court    .     85 

1.  What  order  or  decree  may 

be  appealed  from    ...     85 

2.  Who  may  appeal     ...     35 

3.  Mode  of  appeal^  and  proce- 

dure thereafter   ....     86 

4.  Appellate  court  as  a  court  of 

probate 38 

Appeal  in  criminal  prosecution,  216:  from 
order  of  removal  of  pauper,  516 ;  from 
appraisal  of  damages  for  land  taken  by 
railroad  company,  585. 
Appearance, 
Generally,  547 ;  by  attorney,  72,  78 ;  in 
criminal  prosecution,  218,  296. 

APPRENTICE .88 

Appurtennnce, 
What  is,  238,  746.     See  Private  Way, 
563  ;  Grants,  §  28. 

ARBITRATION 39 

I.     General  Powers  OF  Arbitrai'ors, 

AND  their  Proceedings      .     .     39 
II.     Revoc^ation  . 89 

III.  Award, — Publication  ;    Validity  ; 

Construction ;    Effect ;    Setting 
Aitide^  &c 40 

IV.  Action    on   the  Award      ...     43 

ARREST 44 

Assault. 

What  is,  689  ;  murderous  assault,   205  : 
to  commit  rape,  206. 
Assent. 

Effe(;t  as  to  contract,  149. 
Assessment. 
By  municipal  corporation  for  sewers, 
&c. ,  141 :  Assessment  of  damages,  gen- 
erally, 225,  707 ;  on  recognizance,  598 ; 
on  laying  out  highway,  863 ,-  railroad, 
584. 

ASSIGNMENT 46 

I.    Ordinary  Assignments    ....    46 

II.      ASSIGNMEN'I'S  FOR  BENEFIT  OF  CrBD- 

1TOR8 48 

1.  Atcomm4>nlaw    ....    48 

2.  Under  statutes     ....     49 
How  affected  by  bankruptcy,   87 ;   by 

trustee  process,  716.  Assignment  of 
bill  of  lading,  91 ;  of  bills  and  notes, 
99 ;  of  lease,  203 ;  of  mortgage,  467. 

ASSOCIATIONS 50 

ASSUMPSIT         52 

ATTACHMENT 58 

I.     Of  personal  property    ....  58 

1.  What  is  attachable    ...  58 

2.  What  is  7iot  attachable  .     .  58 
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ATTACHMENT— CV>n^*nw«#. 

8.  Reqvitite9  and  validity  of 
attachment 61 

4.  Rights    and    UabiUUft   of 

attaching  officer      ...     68 

5.  Rights    and    UabiUties   of 

eredit&r  as  to  debtor     .     .     66 

6.  Requisites   for  preserving 

Hen 66 

7.  Discharge    of    attachment 

lien 67 

8.  Bailment  to  receiptor     .     .  68 

9.  JSale  on  attachment    ...  70 
II.     Of  beal  estate 70 

III.  Defense  by  subsequent  attach- 

ing CREDITOB 71 

IV.  Attachment  aided  in  (^hancery,     71 
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ATTORNEY  (AT  LAW)        71 

I.     His  authority       72 

II.     Duties  and  Liabilities  ....     72 

IIL     Rights •    .    78 

IV.    Privileged  oommunicatiods    .     .     74 
Denial  of  authority  on  audita  querela,  78. 
Auctioneer. 
Agent  of  l>oth  parties  under  statute  of 
frauds,  842. 

AUDITA  QUERELA 75 

I.     When  maintainable 75 

II.     When  not  maintainable     ...     76 
III.     Nature  of  writ  ;  Parties,  &c     .     78 

AUTHORITY       79 

Of  one  defendant  to  act  for  another,  8. 
Ateard. 
Of  arbitrators,  40. 
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BAIL  ON  MESNE  PROCESS     ....    80 
BaiUff. 

To  account,  10. 
BAILMENT 82, 

I.  In  generai 82 

II.    Particular  bailments,  and  negli- 
gence therein        83 

To  receiptor.  68.     Article  lent,  113,  115. 
BANK 84 

As    affected   by    trustee    process,    718. 
Bank  bills  attachable.  58. 

BANKRUPTCY       86 

L     U.  S.  Bankrupt  Act  of  1841     .     .     86 

H.     U.  8.  Bankrupt  Act  of  1867     .     .    89 

BASTARDY 89 

Betterments 

Declaration  for,  258. 

BILL  OF  LADING        91' 

BiUofsak. 

How  far  conclusive.  801,  808. 

BILLS  AND  NOTES 91 

L     Form,  operation  and  validity    .     92 

II.  Presentment  and  a(X'eptance  of 

bills 96 

III.  Effect  where  note  is  given  for 

subsisting  claim 97 

IV.  Transfer 99  | 

1.  Mode 99 

2.  Time    of    transfer;    holder 

bona  flde— for  value        .     .     99 

3.  Effect  as  to  cutting  off  defenses 

and  equities 101 

4.  Demand  and  notice  to  charge 

indorser        102 

V.  Action        104 

1.  Note  payable  in  specif  c  chat- 

tels       104 

2.  Lost  noU        104 


BILLS  AND  NOTES— C<m<iVi»i^. 

8.  Parties 105 

4.  Pleadings       106 

5.  Defenses 107 

BONDS        108 

Railroad  bonds  and  coupons  negotiable, 
594. 

BOOK  ACCOUNT 110 

I.     Charges  ;  — Form    of    charge 

AND   RIGHT  TO  CHARGE      .      .      .    110 
II.       For  WHAT  THE  ACTION  LIES      .       .    Ill 

1.  In  General HI 

2.  As  affected  by  agreement  and 

courtte  of  dealing    .     .     .     .118 

III.  When  the  Action  does  not  lie  114 

IV.  Jurisdiction 115 

V.    Judgment  to  account      .     .     .117 

VI.     Auditor  AND  Audit     ....  117 
VII.     Effect  of  judgment  as  a  bar  .  121 

VIII.     Tender 121 

IX.     Statute  of  Limitations   .     .     .  122 

See  Limitation  of  action,  449. 
Boundaries. 

Description  in  deeds,  285;  in  levy  of 
execution,  316.  Stream  as  a  boundary, 
289 :  comer  in  a  stream,  742  ;^Lake 
Champlain,  484;  highway,  289;  rail- 
road, 240 ;  fence,  828.  Boundary  of 
highway,  861 ;  of  school  district,  626 ; 
of  village,  739. 
Burden  of  proof 

See  Evidence,  III.     As  to  time  of  Tm- 
dorsement  of  note,  99,^  and  considera- 
tion thereof,  102;  questions  of  negli- 
gence, 874,  590;  establishing  will,  750. 
BURIAL  GROUNDS 122 

Disturbing  remains  of  the  dead,  214. 
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CARRIERS 122 

CASES  CRITICISED 128 

Canm  morth. 

Gift,  348. 
CatUe 

See   Animalh:    PorNOt*.    Wounding  of, 
208 ;  on  railroad  track,  592. 

CERTIORARI 127 

CHANCERY 127 

1.  .TrKIHDICTlON 127 

1.  Ordinary jurutdieUon   .     .     .127 

2.  Limitation  by  legal  retnfdy    .   180 

3.  Auxiliary  Jurisdiction       .     .  181 

4.  Retaining    jurindiction.    onc-e 

attaehed 181 

II.       SriT,WHERETOBEBROrGHT:  — SkR- 

vi(  E,  &c 182 

III.  Pi.EADIXUH 132 

1.  The  bill 182 

2.  Demurrer 188 

8.  Plea  ;  answer  ;  erosttMll  .     .184 

IV.  PKOrEEDINGS  AKIEK  IHHVK       .       .       .186 

1.  The  teHimony 185 

2.  Report  of  manttr     .     .     .     .186 

V.       PR(K'EEDINfl8  AFTER  DBt'RKE        .       .    187 

1.  Appeal 187 

2.  Hearing  on  appeal  .     .     .     .188 
8.  MandaU 189 

VI.       REVlHiiRV  l»RO«'EEDINOs      .      .      .      .189 

Cheeks. 

Certifying  85. 
CHIPMAN,  (NATHANIEL)      ....   140 
Chureh  lair. 

Force  of,  51. 

CITY  OF  BURLINGTON 140 

CLOUD  ON  TITLE 141 

Commencement  of  suit. 

At  law,  4;  in  chancery,  182. 
COMMISSIONS 142 

Action  for,  175. 
COMMIXTURE, -ACCRETION   ...   142 

Alluvion,  742. 

COMMON  LAW 142 

Complaint. 

For  criminal  offense,  before  justice,  214, 
405. 

COMPOSITION 142 

CONDITION 148 

In  conveyance,  144 ;  in  simple  contract, 

2,  161  ;  to  note,  94 :  to  tender,  2,  676. 
Conditional  sale^  628. 

Confessioji. 

Of  prisoner  219. 
Confidential  cotnmunications. 
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Between  client  and  attorney,   74 ;  hus- 
band and  wife,  117. 
CoTmderation. 

Of  note,  90,  94,  98 ;  of  indorsement,  101 ; 
of  guaranty,  855:  of  contracts  gener- 
ally, 160 ;  of  deed,  227,  844, 846.  Ille- 
gality of,  162,  409,  620 ;  failure  of,  108 ; 
inadequacy  of,  128,  844.  Proof  of,  by 
parol,  808,  842.  Fraudi*,  Statitte  of, 
§§.  16,  18.  Averment  of,  in  pleading, 
57,  585. 

CONSPIRACY 146 

Indictment  for,  208,  212. 
CONSTITUTIONAL  LAW 146 

I.  Powers  of  LsoiSLATrRE  ....  146 

II.  CoNSTRl'tTION 147 

Setting  over  old  road,  868.  Changing  rail- 
road trustees,  688.  Taking  recogniz- 
ance of  sheriff,  689.  liCgalizing  grand 
list,  668.  Laying  turnpike  on  highway, 
728.  Soldier's  bounty,  647:  voting,655. 

CONTEMPT 148 

CONTRACTS.  (SimpU) 148 

I.     Nature,  REgriniTEs  and  Validity  148 

1.  Capacity  of  party  :  Contract 

implied  by  law;   Delivery; 
■    Assent 148 

2.  Consideration 150 

3.  Illegality ;    Against    public 

policy  ;  Restraint  of  trade  ; 
Duress 152 

II.  Interpretation.     Rules;  Instan- 

ces ;  Particular  terms ;  Usage: 
Law  of  place  ;  Condition  prece- 
den  t :  Dependent  and  independent 
stipulations  ;  PenaUyy  or  liqui- 
dated damages;  Whether  joint, 
or  several 155 

III.  MoDiFiOATi<»N ;    Rescission; 

Power  to  Stop  Performance    164 

IV.  Certain  Particular  Contracts  .  168 

1.  For   service 168 

2.  Of  indemnity 170 

8.  Agistment 171 

4.  Contracts  in  the  alternative    .  171 
V.     Actions  on  Simple  Contracts    .  172 

1.  Parties 172 

2.  Acti/)n  and  defense  as  depend- 

ent on  demand;  expiration 
of  credit;  performance    .     .174 
8.  Action,  general  or  special    .  176 
VI.      Damages,— Recoupment    .    .     .176 
See  Wager.    Contract  to  manufacture, 
840,  614. 
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Contribution 
Between  sureties,  177,  562 :  incumbran- 
ces, 471 ;  by  dowress  towards  incum- 
brance, 352. 
Convermon, 
Generally,  708 :  by  bailee,  82  :  tenant  in 
common,   675.     Damages    for,    223, 


CORPORATION 

1.     CoBPOBATE    Existence,    and 

Pboof  Thbbbof    .     .     . 
II.     Stock   and  Stockholdekb 

III.  Meetlngs  and  Recobdh 

IV.  Ofticebs  and  Agents  .     . 

V.       COBPOBATE   POWEBS   .       .      . 

VL     CoBPOBATE    Liabilities 
VII.     Remedies  fob  and  againht 

VIII.       FoBFEITrBE   ANT>     DI8HOLUTION 

C&rpus  deUetL 
Proof  of,  219. 

0O8T8 

I.     At  'law 

\.  In  the  county  court,  and  in- 
ferior tribunal    .... 
2.  In  the  supreme  court    .     .     . 

II.     bf  Chanoebt 

C^nterfnting. 
Prosecution    for,  208  :  instruments  for, 
210:    materials,    10:    base  coin,   &c.. 
521. 
Counts, 
Common  money  counts,  54,  106 ;  special 
counts,  56. 
COUNTY  COURT    

I.  ObIGINAL  jrBISDICTION        .... 

II.  ApPEIXATE  JUBI8DICTION   .... 

County  order,  95. 
Coupons. 

Of  railroad  bonds,  588,  594. 

COVENANTS     

I.     Action  in  genebai 

II.  Covenants  fob  title    .... 

1.  Of  seisin 

2.  For  quiet  enjoyment    .     .     . 

3.  Against  incumbrances     .     . 

4.  To    tcarrant   and  defe-nd    . 

III.  Covenants  in  i^ases     .... 
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Credit 
Fraudulent  recommendation  for,  882. 

CRIMES       204 

I.    In  genebal 204 

II.     Offenses  against  life  and  peb- 

soN,  (G.  S.  Ch.  113)    ...  205 

1.  Homicide  and  murderous 

assaults 205 

2.  Bape  and   assault    mth 

intent 206 

III.  Offenses    against    pbopebty, 

(G.  S.  Ch.  113) 206 

1.  Arson 206 

2.  Burglary 206 

3.  Larceny 207 

4.  False  pretences     ...  208 

5.  Wounding,  <&c,, of  cattle  .  208 

6.  Wilful  mischief    ...  208 

IV.  FoRGEBY    AND    CoUNTEBFEITING, 

(G.  8.  Ch.  114) 208 

V.     Offenses  against  public  jrs- 

TicE,  (G.  S.  Ch.  115)    ...  210 

1.  Perjury 210 

2.  Suppressing  evidence     .  211 
8.  Impeding  an  officer    .     .212 

VI.     Offenses  against    the  public 

peace.    (G.  S.  Ch.  116)    .     .  212 

VII.     Offenses     against    Chastity, 
Mofaltty    and  Decency, 
(G.  8.  Ch.  117.)    Adultery: 
Bigamy  ;     Incest ;    Keeping 
house  of  ill  fame,  dr    .     .     .213 
VIII.     Offenses  against  piblic  policy 

(G.  8.  Ch.  119) 214 

IX.     Criminal  pbocedube    ....  214 

1.  Proceedings  before  justice  214 

2.  Indictments  and  informa 

tions 216 

3.  Proceedings  after  indict- 

ment      218 

Crini.  con. 
Proof  of  marriagt%   213;  mitigation  of 
damages,  225. 

CUSTOM 221 

Usage  of  business,  160. 
Customs. 
Revenue  laws,  780. 


D. 


DAMAGES 221 

Action  on  award,  44 :  indebitatus  assump- 
sit, 58 ;  officer's  receipt,  69 ;  bond,  HO ; 
contracts,  176 ;  for  railroad  construc- 
tion, 588;  covenant  of  seisin,  198: 
against  incumbrances,  200:  of  warranty, 
202 :  in  ejectment,  257 :  for  contribu- 


tion, 177,  562:  deceit  in  sale,  385: 
warranty,  618;  injuries  on  highway, 
873:  takingland  for  high way,368;  for 
railroad,  584 ;  on  injunction,  393 :  jail- 
bond,  415  ;  for  escape,  415,  640 ;  fault 
in  execution  of  process,  491 :  malic- 
ious prosecution,  452 :  support  of  pau- 
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per,  618  :  seduction,  686  :  slander,  644 : 
trespass,  688  :  tenants  in  common,  676: 
assessment  of,  707. 

Damnum  absque  injuria. 
No  action  therefor,  9. 

Date  of  writing. 
Force  and  effect  of.  148,  229,  786. 

Death. 
As  revoking  authority, 20, 80:  apprentice- 
ship, 88 :  as  affecting  suit,  4,  5,  79, 547, 
550,  721 ;  statute  of  limitations,  444. 

DeclaraU<m%. 
Of  party,  277;  agent,  28,  278:  former 
owner,  28\  :  particeps,  146,  282:  de- 
ceased persons,  288 :  wife,  882 :  part- 
ner, 602.  Dying  declarations,  285.  Jieit 
gestae,  285. 

Decree,  SeeCHANCEKY,IV.  8.  Ji'dgmentV. 

DEDICATION 226 

DEED  OF  LANDS       227 

I.  The   INHTKrMKNT   AND    IT8   REgriH" 

1TE8 227 

1.  Consideration 227 

2.  StatuU  system       •    ...  228 
8.  Signing 228 

4.  Sealing 228 

5.  Witnessing 228 

6.  Delivery  and  ticeeptanee     .  228 

7.  Acknmcledgment  and  proof  22^ 

8.  Recording  and  notice.     .     .  230 

II.  What  habses.    Quit  claim  deed  ; 

warranty  ;  freehold  infuturo ; 

appurtenances 232 

III.     Constriction 233 

1.  Office  of  habendum     ...  233 

2.  Hules  of  interpretation       .  234 

3.  Instances,  -  a«  to  description , 

boundaries,  d'c  .     ,     ,     .  285 


PAGE. 

Deed  of  corporation,  187. 
DEFINITIONB.   (Vfords-^ Phrases)     .     .  240 
Delivery. 
Of  note,  92 ;  bond,  109  ;  deed,  228  ;  other 
writen  contract,  148  ;  of  goods  on  pur- 
chase, 841,  610:  of  gift.  874. 
Demand. 
Before  suit,  11,  68,  104,  174;  by  agent, 
24;  to  charge  indorser,  102 ;  on  execu- 
tion, 818. 
Deposit. 
As  a  bailment,  88 ;  special  in  National 
Bank,  86  ;  certificate  of,  95. 

DEPOSITIONS 248 

Desertion. 

Of  Soldier,  650. 
Discontinuance. 
Of  suit,  4,  481 ;  costs  on,  190 ;  after  ex- 
ceptions, 807.    Agreement  to  discon- 
tinue, 76.  Discontinuance  of  highway, 
365. 

DIVORCE 249 

I.    Certain  causes 249 

II.     Powers  of  Court 250 

III.  Process,    proceedings    and    evi- 

dence     260 

IV.  Decree  and  its  EFFEtn-    ....  251 
Insanity  a  full  defence,  396. 

Dog.     See  Animals. 
Domicile. 
As  affecting  legal  settlement,  506;  tax- 
ation, 661 ;  trustee  process,  710 ;  of  in- 
sane person,  396. 

DOWER 252 

Dtiress. 
As  affecting  contracts,  155,  614. 


E. 


EoMmtnts, 
As  acquired  and  defined  by  possession, 
80,  548,  568 ;  in  lands  taken  for  high- 
way, 876 ;  for  railroad,  685. 

EJECTMENT 263 

I.  Ejectment 263 

1.  For  what  the  action  lies.    .     .  253 

2.  The  plainU'ffand  his  title  .     .  253 

3.  The   defendant — his   posses- 

sion—ouster       256 

4.  Joinder  of  defendants  .     .     .  266 
6.  Declaration 256 

6.  Defence 256 

7.  Ejttent  of  recovery    ....  266 

8.  Effect  of  judgment  ....  267 

II.  Declaration  for  Beiterments  .  258 


Election. 
Voting  at,  10,  655,  789.  Election  in  con- 
tracts of  sale,  618;  under  will,  755;  as 
to  jurisdiction,  424. 
Emancipation. 
Of  infant,  889,  510,  651. 

ERROR 269 

I.     Writ  of  Error 259 

II.     What   is  revisable  on  W^rit  of 

Error  or  Exceptions     .     .     .  260 
Escape. 
What  is,  and  liability  for,  413,  640. 

ESTATES 268 

Conveyance  to  husband  and  wife,  886; 
land  adjoining,  or  covered  by,  highway. 
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376;  created  by  will,  758;  merger  of 
estates,  468  ;  injury  to  reversion,  489. 

ESTOPPEL 264 

I.     In  Gekbral 264 

11.     By  deed 265 

III.  By  REOOBD 266 

IV.  Equitable  estoppel 267 

V.     Pleading  and  oivino  in  etidbni^e  270 

Conclusiveness  of  judgment,  417.    Prin- 
cipal bound  by  act  of  agent,  23.  Tenant 
cannot  deny  landlord's  title,  484, 
Etietion.  \ 

Aa  a  breach   of  covenant,  201,  208;    in         i 
ejectment,  255.  ' 

EVIDENCE 2711 

I.     Nature,    kinds    and  effect,    in         i 

6ENEBAL 271  i 

II.     Circumstantial    and    (?okbobor.        i 
ATIVE 272, 

III.  Presumption— burden  of  proof  .  275 

IV.  Admissions  and  declarations      .  277 

V.  Hearsay 288 


EVIDENCE- 
1. 
2. 


11. 


299 


III. 


IV. 
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1.  In  general. 580 
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GRANTS 552 
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of  time  of  transfer  of  note,  99 :  of 
divorce,  251.  From  lapse  of  .time,  276, 
442,  552 ;  from  possession,  548. 

PRINCIPAL  AND  SURETY    ....  554 
I.     Thb  relation— How  conktiti'tkd 

AND    BVIDBNOKD 554 

II.     Rights  and  liabilities  of  spretieh  555 

1.  A$  respects  the  creditor    .  555 

2.  As  respects  the  principal    .  560 
8.  As  between  iM  sureties  .     .  562 

PRIVATE  WAY 568 

PrixtieB, 
Who  are,   and    how    bound,'  81,    419. 
Privity  of  contract,  522. 
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band and  wife,  887,  761.     Privilege  of 
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I.      JURISDIOIUON  AND  AUTHORITY     .      .    564 
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2.  To  correct  its  decrees    .     .  565 
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1.  By  the  heirs 566 
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{b.)  Ancillary  administration  568 
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I.     Form 572 
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2.  Minute  of  recognizance    .  572 

8.  Direction 578 
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1.  Extent  and  limitations  of 

authority  to  make  service  574 
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8.  Betum 575 
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PROPRIETARY  DIVISION    ....  577 
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Writ  of,  44. 
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520,  658.    Wager. 
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tion, 122,  868,  584. 
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Questions  of  law  and  fact. 
As  between  court  and  jury,  generally, 
701,284;  in  criminal  prosecutions,  427. 
As  to  directness  of  damage,   228 :  suf- 
ficiency of  highway,  871 ;  negligence, 


479,   594,   668 ;  probable  cause,   451 ; 
nuisance,  487 ;  possession,   545;  aban- 
donment of  possession,  542;    use  of 
rawhide  by  schoolmaster,  684. 
QUO  WARRANTO 578 
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A. 


ACCORD  AND  SATISFACTION. 


1.  Accord.  After  a  simple  contract  is  bro- 
ken and  damafi^e  thereby  has  accrued,  it  cannot ' 
be  discharged  l)y  parol  without  satisfaction  or 
some  consideration,  though  it  may  be  before. 
But  if  there  be  a  new  a^eement  upon  good  con- 
sideration, which  covers  all  claim  imder  the  first, 
and  such  new  agreement  be  performed,  it  is  a 
satisfaction  and  a  defense,  though  the  first  was 
written  and  the  last  verbal.  Cutler  v.  Smith,  43! 
Vt.  577. 

2.  An  admission,  with  or  without  writing, ; 
given  voluntarily  and  without  consideration, 
that  the  party  is  perfectly  satisfied  and  shall 
make  no  claim,  does  not  amount  to  an  accord 
and  satisfaction.  French  v.  Jiapmand,  39  Vt. 
623. 

3.  C  purchased  the  defendant's  goods  and, 
in  par{  consideration  thereof,  agreed  to  pay  the 
defendant's  debt  to  the  plaintiff.  C  thereupon 
wrote  the  plaintiff  that  her  husband  proposed  to 
give  his  note  at  six  ntionths  for  said  debt,  and 
the  plaintiff  replied,  ac4:epting  the  proposition. 
The  note  was  never  given,  but  C  made  remit- 
tances to  the  plaintiff  from  time  to  time  to  ap- 
ply on  the  debt.  Held^  a  mere  accord,  and  that 
the  defendant  was  not  thereby  discharged  from 
the  balance  of  the  debt.  •  Rising  v.  CwnvmngSy 
47  Vt.  345. 

4.  It  is  no  defense  to  an  action  against  a 
sheriff  for  neglect  to  levy  and  return  an  execu- 
tion, that,  after  the  sheriff  had  become  liable,  it 
was  agreed  between  the  plaintiff  and  the  execu- 
tion  debtor  that  the  balance  due  on  the  execu 
tion  should  be  charged  to  the  debtor  on  the 
plaintiffs  books,  and  be  adjusted  with  their 
other  deal,  and  that  this  should  be  in  discharge 
of  all  other  liabilities  and  remedies,  without 
proof  that  such  balance  had  been  actually  paid 
or  so  adjusted — this  being  but  an  executory 
agreement,  and  without  consideration.  Nye  v. 
KeOara,  19  Vt.  548. 


5.  The  defendants,  A  and  S,  contracted  with 
the  plaintiff  and  several  others  jointly  interested 
with  him  in  building  certain  masonry,  to  quarry 
and  furnish  for  them  the  necessary  stone ;  and 
at  the  same  time  the  plaintiff  and  B,  his  then 
partner  in  th^  selling  of  goods,  since  deceased, 
and  an  associate  in  the  masonrj'  job,  agreed 
with  the  defendants  that  the  account  which 
had  l)efore  accrued  against  A,  and  whatever 
account  should  thereafter  accrue  against  A,  or 
against  both  defendants,  for  goods  from  the 
store,  should  apply  on  the  stone  contract,  and 
be  paid  for  in  stone  to  l>e  furnished  under  it. 
The  defendants  entered  upon  the  performance 
of  the  stone  contract,  but  failed  to  complete 
it,  without  fault  on  their  part,  but  in  con- 
sequence of  a  breach  of  it  by  the  other  par- 
ties. Held,  that  the  plaintiff  could  not  recover 
the  account  for  goods  had  by  A,  or  by  both 
defendants,  upon  the  faith  of  said  contract,  after 
the  making  of  it  -,  but  that  he  might  recover  for 
the  account  which  had  accrued  before— that,  as 
to  this,  the  agreement  was  only  an  accord  with- 
out satisfaction.      Qkason  v.  Allen,  27  Vt.  364. 

6.  — and  satisfactioii.  Where  the  plain- 
tiff had  a  small  valid  claim  against  the  defend- 
ant, but  told  the  defendant  he  would  *'give  it 
in,"  to  satisfy  a  claim  which  the  defendant 
made  on  him,  and  neither  party  made  any 
charge  or  claim  against  the  other  for  some  years, 
nor  until  after  a  controversy  had  arisen  be- 
tween  them,  this  was  held  to  be  an  accord  and 
satisfaction  of  the  plaintiff's  claim,  although  he 
was  under  no  legal  or  moral  obligation  in  fact 
to  pay  the  defendant's  claim.  Abbott  v.  Wil- 
mot,  22  Vt.  437. 

7.  —by  new  agreement  performed. 
Where  the  agreement  was,  that  if  the  defendant 
would  do  a  certain  service  and  other  things,  the 
plaintiff  would  deliver  up  to  the  defendant,  to 
be  satisfied,  a  ceftain  judgment  and  execution 
thereon  which  the  plaintiff  had  against  the  de- 
fendant and  another,  and  the  defendant  fully 
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performed  the  agreement  on  his  part, — Held, 
that  the  agreement  performed  became  an  accord 
executed  and  accepted  in  satisfaction  of  the 
judgment,  and  a  bar  to  an  action  thereon. 
Cobb  V.  Cmpdery,  40  Vt.  35. 

8.  —by  substituted  security.  An  agree- 
ment upon  sufficient  consideration,  fully  execu- 
ted, and  understood  as  a  full  satisfaction  and 
settlement  of  a  pre-existing  contract  or  account, 
is  a  good  accord  and  satisfaction  and  settlement, 
whether  the  new  contract  be  ever  paid,  or  not. 
Babcock  v.  HawkiTM,  23  Vt.  561.  Flagg  v. 
Mann,  30  Vt.  573.    C^M  v.  Cowd^ery. 

9.  There  is  no  want  of  considerati^jn,  in  any 
such  case,  where  one  contract  is  su1>stituted  for 
another.     lb. 

10.  The  accord  is  sufficiently  executed, 
when  all  is  done  which  the  party  agrees  to 
accept  in  satisfaction,  in  the  present  tense,  of 
the  pre-existing  obligation.     lb. 

11.  In  every  case  of  an  acconi  and  salisfac- 
f action  by  the  substitution  of  one  seciu-ity,  or 
contract,  for  another,  whether  of  the  same  or  a 
higher  grade,  the  action,  in  case  of  failure  to 
perform,  must  be  upon  the  substituted  contract. 
Bahcotk  V.  Hmtkins.  Bryant  v.  GaU,  5  Vt. 
416. 

12.  Account  stated.  An  account  stated  is 
no  bar  to  a  recovery  upon  the  original  account, 
whether  for  money,  or  lalnir,  or  other  thing,  and 
whether  payable  in  specific  articles,  or  not. 
Croiui  V.  Moore,  23  Vt.  482. 

13.  Statute  of  frauds.  Held,  tliat  an  agree 
ment  by  parol  between  the  plaintiff,  the  defend- 
ant and  C,  that  0  will  make  and  the  plaintiff 
will  receive  payment  of  the  defendant's  debt  to 
the  plaintiff  in  certain  bonds,  docs  not,  of  itself, 
amount  to  a  substitution  of  one  obligation  for 
the  other,  nor  to  an  accord  and  satisfaction ;  and 
although  C  may  remain  willing  to  pay  the  bonds, 
yet,  not  being  paid,  the  defendant  remains  liable 
upon  his  original  indebtedness.  BucJianan  v. 
Paddlefard,  43  Vt.  64. 

14.  Waiver  of  a  mere  naked  promise  to  pay 
the  debt  of  another,  which  promise  is  also  with- 
in the  statute  of  frauds,  does  not  discharge  the 
original  debtor, — there  being  no  executed  sub- 
stitution.    Rmng  v.  CumnUngs,  47  Vt.  346, 

15.  Oonditional  agreement.  The  plaintiff 
agreed  to  take  a  certain  sum  in  compromise  of 
a  claim  for  breach  of  contract,  if  the  defendant 
would  pay  it  without  suit  or  further  trouble, 
and  the  defendant  agreed  to  pay  it.  The  de- 
fendant afterwards  denied  the  agreement  and 
refused  to  pay.  Held,  that  here  was  no  such 
settlement  as  prevented  an  action  upon  the 
original  contract.  Piper  v.  Kingsbury,  48  Vt. 
480. 

16.  Agreement  revoked.  An  agreement 
to  take  back  in  satisfaction^of  the  trespass, 
property  wrongfully  taken,  may  be  revoked  be 
fore  delivery,  and  in  such  case  the  delivery 


wQuld  only  go  in  mitigation  of  damages.  Smith 
V.  McCall,  48  Vt.  422. 

17.  Tender  with  condition.  To  consti- 
tute an  accord  and  satisfaction,  where  money  is 
offered  and  received  upon  a  claim,  it  is  neces- 
sary that  the  money  should  be  offered  in  satis- 
faction of  the  claim,  and  the  offer  be  accom- 
panied with  such  acts  and  declarations  as 
amoimt  to  a  condition,  that  if  the  money  is 
accepted  it  is  accepted  in  satisfaction ;  and 
such  that  the  party  to  whom  it  is  offered  is 
bound  to  understand  therefrom,  that  if  he  takes 
it,  he  takes  it  subject  to  that  condition.  Pier- 
point,  J.,  in  Preston  v.  Grant,  34  Vt.  203; 
Brigliam  v.  Dana,  29  Vt.  1. 

18.  If  money  is  tendered  *'for  all  that  is 
due,"  or  "for  what  the  defendant  owes  the 
plaintiff,"  and  it  is  taken,  it  must  always  be  a 
Huestion  of  fact,  whether  it  was,  by  way  of 
compromise,  received  in  full  satisfaction,  though 
the  plaintiff  on  trial  should  establish  his  claim 
for  a  greater  sum.  Bennett,  J.,  in  Miller  v. 
Hold^n,  18  Vt.  340. 

19.  The  defendant  offered  the  plaintiff 
money,  saying  he  tendere<i  it  for  what  he  owed 
the  plaintiff.  The  plaintiff  offered  to  receive  it 
in  part  payment.  The  defendant  said  he  would 
not  have  it  so.  The  witness  to  the  tender  then 
suggested,  that  it  would  make  no  difference  if 
the  damages  and  costs  on  trial  should  prove  to 
-Ihj  more  than  the  sum  tendered,  and  thereupon 
the  plaintiff  received  the  money.  The  autfitor 
reported  that  there  was  a  larger  sum  due  the 
plaintiff.  Held,  that  the  plaintiff  could  recover 
the  sum  due  above  the  tender— that  the  minds 
of  the  parties  did  not  meet  in  an  agreement  that 
the  sum  tendered  should  be  received  in  full. 
lb.  337. 

20  After  suit  commenced,  th6  defendant 
tendered  the  plaintiff  a  sum  of  money  "in  full 
of  all  his  legal  claims  and  for  costs  of  suit." 
The  plaintiff  said  the  tender  was  not  enough, 
but  that  he  would  take  it  and  give  credit  for  it, 
and  did  so.  Nothing  more  was  said.  Held, 
not  a  bar  to  the  plaintiff's  recovery  of  the  bal- 
ance due.  (^>wa!r«— Is  it  not  to  be  inferred, 
that. the  defendant  assented  that  the  plaintiff 
might  receive  the  money,  giving  credit  for  it. 
KeUogg,  J.)     Gassett  v.  Andaver,  21  Vt.  842. 

21.  Wliere  the  defendant,  upon  an  account 
presented  to  the  plaintiff,  claimed  a  certain  sum 
as  the  balance  of  book  accounts  between  them, 
and  the  plaintiff,  after  suit  brought  against  him 
therefor,  tendered  to  the  defendant  that  sum 
"for  his  debt,"  and  a  certain  sum  for  costs, 
which  the  defendant  accepted; — Held,  that  this 
was  conclusive  upon  the  parties  as  the  true  bal- 
ance, so  that  the  plaintiff  could  not  thereafter 
recover  for  an  item  of  his  account  not  embraced 
in  such  balance,  which,  before  such  tender  was 
made,  was  understood  to  be  and  was  matter  of 
dispute  between  the  parties,  and  was  not  re- 
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served  by  the  plaintiff  when  he  made  such 
tender.     I>raper  v.  Pierce,  29  Vt.  250. 

22.  Where  a  party  makes  an  offer  of  a  cer- 
tain sum  to  settle  a  claim,  where  the  sum  in 
controversy  is  open  and  unliquidated,  and 
attaches  to  his  offer  a  condition  that  the  same, 
if  taken  at  all,  must  be  received  in  full,  or  in 
satisfaction  of  the  claim  in  dispute,  if  the  other 
party  receive  the  money,  he  takes  it  clogged 
with  the  condition  which  the  party  offering  has 
attached  to  his  offer,  and  is  bound  to  its  fulfill- 
ment This  will  operate  as  a  full  accord  and 
satisfaction,  though  the  party  receiving  the 
money  declares  at  the  time,  that  he  will  not 
receive  the  money  in  that  way,  but  only  to 
account  for  upon  the  claim  on  which  it  is  offered, 
— the  party  offering  the  money  not  waiving  the 
condition.  AfeDaniels  v.  Lapham^  21  Vt.  222. 
MeGltrnn  v.  BilUngs,  16  Vt.  329.  Cole  v. 
Chumplain  Trarutp.  Co.,  26  Vt.  87.  See  Ponter 
V.  Ihrett,  39  Vt.  51.     Tmpsles  v.  Healy,  lb.  522. 

23.  During  a  term  of  court  in  which  this 
suit  was  then  pending,  the  defendant  tendered 
to  the  plaintiff  ^56,  saying—*'!  tender  fifty-five 
dollars  in  full  for  the  debt  and  costs  of  suit, 
and  asked  the  plaintiff  if  he  would  receive  the 
money.  The  plaintiff  replied— "Yes,  and 
twenty  dollars  more."  He  took  a  Ad  used  the 
money  so  tendered,  claiming  more  to  be  due 
him.  Held,  that  the  plaintiff's  claim  was  there 
by  cancelled,  notwithstanding  his  declaration 
that  he  wanted  or  claimed  more.  Towslee  v. 
Bealy. 

24.  When  a  tender  or  offer  is  thus  made, 
the  party  to  whom  it  is  made  has  no  alternative 
but  to  refuse  it,  or  accept  it  on  such  condition. 
If  he  takes  it,  his  claim  is  cancelled,  and  no 
protest,  declaration  or  denial  of  his,  so  long  as 
the  condition  is  insisted  on,  can  vary  the 
result.  Pierpoint,  J.,  in  Pretion  v.  Grant,  34 
Vt.  208. 

25.  This  rule  is  the  same  in  equity,  as  at 
law.  MeDanieU  v.  Bank  of  Rutland,  29  Vt. 
280. 

26.  The  law  is  well  settled  in  this  State, 
that  if  there  is  a  claim  in  jdispute  between  par- 
ties, whether  in  suit  or  not,  and  one  offers  to 
the  other  a  specific  sum  in  full  settlement  or 
satisfaction  of  such  claim,  and  the  other  receives 
the  sum,  though  he  protest  never  so  stoutly 
that  he  receives  it  only  in  part  satisfaction,  such 
receipt  of  the  money  is  an  accord  and  satisfac- 
tion of  the  claim.  Bromley  v.  School  District, 
47  Vt.  881. 


V. 

Abatement  by  Pendency  of   For- 
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VI. 

Survival. 
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I.  When  Maintainable. 

II.  Commencement. 

lU.  Venue. 

rV.  Discontinuanob. 


I.    When  Maintainable. 

1.  Instances.  Where  the  guardian  of  a 
minor  paid  to  the  purchaser  of  the  minor's  land, 
at  a  tax  sale  under  an  act  of  Congress,  a  sum 
of  money  exceeding  the  tax  and  interest  for  a 
conveyance  to  the  minor,  in  consequence  of 
the  guardian's  mistake  or  ignorance  of  the 
provision  in  the  law  which  allowed  the  minor 
to  redeem  within  two  years  after  arriving  at 
age; — Held,  that  the  guardian  could  recover 
the  sum  so  paid,  as  money  paid  by  mistake, 
notwithstanding  the  maxim:  Ignorantia  juris 
non  eateusat.    Brown  v.  Ba/wyer,  1  Ajk.  130. 

2.  In  consideration  that  the  plaintiff,  a  cred- 
itor of  C,  would  release  an  attachment  made, 
the  defendant,  also  a  creditor  of  C,  promised 
the  plaintiff  not  to  sue  C  for  one  year.  Held, 
that  for  a  breach  of  this  agreement  the  plain- 
tiff could  recover  such  damages  as  he  had  sus- 
tained thereby.     Boardman  v.  Wood,  3  Vt.  670. 

3.  The  general  owner  of  property,  attached 
by  his  creditors,  can  maintain  a  suit  against  the 
attaching  oflScer  for  damage  done  to  it  through 
his  negligence,  although  that  suit  is  still  pend- 
ing and  the  attachment  is  still  in  force.  The 
rights  of  the  officer  and  of  the  creditor  can  be 
protected  by  proper  orders  as  to  the  execution, 
&c.     Briggsv.  Taylor,  35  Vt.  67. 

4.  Ooncnrrent  actions.  The  plaintiff 
received  of  the  defendant  a  good  note  against  a 
third  person,  as  a  pledge  or  collateral  security 
for  a  debt  due  the  plaintiff,  and  of  larger  amount 
than  such  debt,  and  sued  the  note  and  attached 
personal  property.  Held,  that  this  was  no  bar 
or  suspension  of  the  plaintiff's  right  of  action 
upon  the  original  demand,  although  he  did  not 
offer  to  return  the  note  pledged.  Chapman  v. 
CUmgh,  fi  Vt.  128,  and  see  Bank  of  Rutland  v. 
Woodruff,  34  Vt.  89. 

5.  Snecessiye.  The  defendant  promised  the 
plaintiff  to  pay  and  save  him  harmless  from 
three  several  notes  of  the  plaintiff  outstanding, 
and  to  fall  due  in  three  successive  years.  After 
all  the  notes  had  become  due,  the  plaintiff  was 
sued  upon  the  first  and  compelled  to  pay  it, 
whereupon  he  sued  the  defendant  for  indemnity 
as  to  that.  The  same  thing  afterwards  occurred 
as  to  the  second  note,  whereupon  the  plaintiff 
brought  a  second  suit  for  indemnity  as  to  that. 
Held,  that  successive  actions  lay  upon  the  con- 
tract, and  that  the  judgment  in  the  first  was 
not  a  bar  to  the  second.  Hotford  v.  Foote^  8 
Vt.  891. 
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6.  When  part  of  the  whole  sum  due  upon  a 
sealed  agreement  was  made  payable  in  cash  at 
stated  times,  and  the  balance,  a  fifth  part  of 
the  whole,  in  goods  on  demand: — Ueld^  that 
covenant  would  lie  for  the  cash  instalments  be- 
fore demand  of  the  goods.  Stevens  v.  Cham- 
herUn,  1  Vt.  25. 

7.  (^ratoitoiis  imdertaking.  A  consider- 
ation is  necessary  in  order  to  make  a  mere  re- 
fusal to  execute  a  trust  a  ground  of  action ;  but 
if  one  enter  upon  a  mere  gratuitous  undertak- 
ing, and  then  neglect  it,  he  is  liable  as  for  a 
fraud,  or  gross  neglect.  Hyde  v.  Moffat ^  16 
Vt.  271. 

n.    Commencement. 

8.  It  is  no  objection  to  a  suit  that  the  plain- 
tiflTs  right  of  action  was  not  perfected  before 
the  issuing  of  the  writ,  if  it  became  so  before 
service.  In  such  case,  the  service  is  regarded 
as  the  commencement  of  the  suit.  Hall  v. 
Peek,  10  Vt.  474.  22  Vt.  254.  McDanieU  v. 
Reed,  17  Vt.  674.  Hawley  v.  Soper,  18  Vt. 
320. 

9.  To  save  the  statute  of  limitations  the 
teking  out  of  the  writ,  if  duly  prosecuted,*  is 
regarded  as  the  commencement  of  the  action. 
Allen  V.  Mann,  1  D.  Chip.  94.  Day  v.  Lamb, 
7  Vt.  426. 

10.  The  presentation  of  a  claim  against  a 
deceased  person's  estate  to  the  commissioners 
for  adjudication  is  the  commencement  of  a 
suit,  or  action,  and  all  future  proceedings,  on 
regular  appeal,  or  on  appeal  allowed  on  peti- 
tion to  the  supreme  court,  are  only  a  continua- 
tion of  the  original  proceeding,  and  it  remains 
the  same  suit  or  action  pending.  Caidenpood 
V.  Caidencood,  38  Vt.  171.  KimhaU  v.  Haxter, 
27  Vt.  628.  Pierce  v.  Paine,  32  Vt.  229,  Ora- 
ham  V.  Chandler,  88  Vt.  559. 

III.    Venue. 


11.  The  common  law,  as  te  certain  actions 
being  loeai,  has  been  superseded  by  our  statute 
regulating  the  places  in  which  actions  shall  be 
brought ;  and  none  are  local  unless  made  so  by 
statute.  Umveratty  of  Vt  v.  Joelyn,  21  Vt. 
62.  Hunt  V.  Pownal,  9  Vt.  411.  June  v. 
Canant,  17  Vt.  666. 

12.  Under  the  statute  requiring  scire  facias 
against  sheriffs  bail  to  be  brought  in  the  county 
where  the  default,  or  neglect  sued  for,  happens; 
—Held,  that  the  action  was  well  brought  in 
Windsor  county  by  the  State  Treasurer,  resid- 
ing and  having  his  office  there,  for  the  default 
of  the  sheriff  of  Caledonia  county  in  not  serving 
and  returning  certain  extents  for  State  taxes. 
State  Treasurer  v.  Kelsey,  4  Vt.  871. 

13.  An  action  of  trespass  on  the  freehold 
before  a  justice  must,  like  other  actions,   be 


brought  in  the  town  in  which  one  of  the  parties 
resides.     June  v.  Conant,  17  Vt.  656. 

14.  The  act  of  Oct.  29,  1811  (C.  S.  c.  29, 
s.  36 ;  G.  8.  c.  31,  s.  33),  does  not  apply  to  a 
single  act  of  selling  on  a  particular  occasion,  by 
one  who  did  not  use  or  follow  the  trade  of 
vending  goods,  &c.,  or,  if  he  did,  was  only 
transiently  in  the  town  in  which  the  sale  was 
made,  and  had  no  established  business  or  place 
of  business  there.  Wainwri^ht  v.  Berry,  3  Vt. 
423.    SUnu  v.  Hazeh,  25  Vt.  178. 

16.  But  it  does  apply  to  sales  made  by  a 
peddler  in  the  usual  course  of  his  business, 
while  peddling  in  a  town  other  than  his  own 
or  the  purchaser's  residence.  Richardson  v. 
Stecens,  41  Vt.  120. 

IV.      DiSCONTlNlTANCK. 

16.  Causes.  Thenon-attendance  of  the  jus- 
tice within  the  two  hours  given  by  statute  for 
appearance  after  the  hour  set  for  trial,  operates 
as  a  discontinuance.  Rraipn  v.  Staey^  9  Vt. 
118.  Phelps  v.  Birge,  11  Vt.  161.  Crattford 
V.  Cheney,  12  Vt.  567. 

17.  Bo  also  the  absence  of  the  parties. 
Pike  V.  Hill,  15  Vt.  183. 

18.  So  ttlso  an  unauthorized  continuance 
with  appearance  of  the  defendant.  Paddle  ford 
V.  Bancroft,  22  Vt.  529.  See  Aldrich  v.  lionett, 
33  Vt.  202. 

19.  It  is  not  the  death  of  a  party,  but  the 
appointment  of  commissioners  for  the  adjust- 
ment of  claims,  which  works  a  discontinuance 
of  a  pending  suit  under  G.  S..  c.  53,  s.  16. 
MiUer  V.  WiWams,  30  Vt.  886. 

20.  The  non-entry  of  an  appeal  operates  as 
a  discontinuance  of  the  action.  Bates  v.  Kim- 
ball, 2  D.  Chip.  83.  TArce  v.  Estes,  6  Vt.  286.  Pro- 
bale  CouH  v.  Gleed.  35  Vt.  24.  (Changed  by 
statute,  as  to  justice's  judgments.) 

21.  After  entry.  After  the  entry  of  a  suit 
upon  the  docket,  it  is  under  the  control  of  the 
court  until  the  actual  entry  of  discontinuance 
by  direction  of  the  plaintiff.  Conn.  <ft  Pass. 
R.  R.  Co.  V.  Newell,  31  Vt.  364. 

I.  Waiver  of  irregularity.  A  subse- 
quent assent  to  an  irregular  continuance  of  a 
suit  is  sufficient  to  prevent  a  discontinuance. 
CoUins  V.  MerHam,  31  Vt.  622. 

23.  In  a  suit  returnable  before  a  justice,  the 
plaintiff  died  before  the  return  day.  The  case 
was  twice  continued  because  of  the  inability  of 
the  justice  to  attend,  and  three  times  on  the 
request  of  the  defendant,  when  the  administra- 
tor entered  to  prosecute— it  not  appearing  but 
that  this  was  on  the  next  court  day  after  his 
appointment.  LTp  to  this  time  the  plaintiffs 
death  had  not  been  suggested  upon  the  record. 
Held,  that  the  action  was  not  discontinued. 
Babcoek  v.  Cuker,  46  Vt.  715. 

24.  Where  a  justice  suit  is  discontinued  by 
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the  non-attendance  of  the  justice  with  the  writ 
at  the  time  set  for  trial,  the  lost  jurisdiction  can 
be  regained  only  by  some  voluntary,  positive, 
affirmative  act  of  the  defendant,  evincing  a  will- 
ingness or  consent  that  the  court  proceed  to  hear 
and  determine  the  case  notwithstanding  the 
irregularity.  Where  such  objection  was  duly 
raised  and  insisted  upon,  but  overruled  by  the 
justice,  and  terms  were  imposed  upon  the  plain- 
tiff, which  the  defendant  took,  and  two  trials 
were  had : — Held,  nevertheless,  that  the  objec- 
tion was  not  waived.  Pinney  v.  Petty,  47  Vt. 
616. 

25.  Notice  of  discontiimaiice.  After  an 
action  has  been  entered  in  court,  and  costs  have 
been  incurred  by  the  defendant,  a  notice  of  dis- 
continuance given  out  of  court  cannot  have  the 
effect,  without  the  consent  of  the  other  party, 
of  at  once  discontinuing  the  suit;— not  even 
where,  also,  a  tender  of  the  defendant's  costs 
has  been  made,  but  not  accepted.  Jenney  v. 
Qiynn,  12  Vt.  480.    81  Vt.  370. 

26.  A  suit  commenced  by  defective  process 
may  be  discontinued  by  a  verbal  notice,  so  as 
to  allow  the  bringing  of  a  new  suit  immediately 
for  the  same  cause  of  action,  without  abatement ; 
and,  in  the  absence  of  proof  to  the  contrary,  the 
discontinuance  will  be  presumed  to  have  been 
made  on  account  of  such  defect.  IliU  v.  Dun- 
lap,  15  Vt.  645. 

27.  Notice  of  discontinuance  need  not  be  in 
writing  to  avoid  the  effect  of  a  plea  in  abate- 
ment ;  but  must  be  in  writing  to  deprive  the 
defendant  of  his  claim  for  costs.  lb.  BaUou  v. 
BalUm,  26  Vt.  673.  But  see  FuUam  v.  /«?<», 
37  Vt.  659,  as  to  last  point. 

V.  Abatement  by  Pexdknoy  of  Former  Suit. 

28.  Both  pending  at  the  same  time. 

The  plaintiff  had  caused  his  writ  to  be  served 
upon  the  defendant,  but  before  the  return  day 
sued  out  another  writ  for  the  same  cause  of 
action,  and  gave  it  to  an  officer  for  service,  who 
lodged  a  copy  of  it  with  a  return  of  the< attach- 
ment of  property  thereon  in  the  town  clerk's 
office.  The  officer  then  delivered  to  the  defend- 
ant a  written  notice  from  the  plaintiff  of  the 
discontinuance  of  the  first  suit,  and  afterwards 
delivered  him  a  copy  of  the  second  writ  and 
attachment. — Ileldf^  that  the  second  suit  was 
not  abated  by  the  first,  for  that  both  were  not 
pending  at  the  same  time— the  first  having  been 
discontinued  before  any  such  service  of  the  sec- 
ond writ  as  called  upon  the  defendant  to  answer 
thereto.  Whether  th©  plaintiff  had  good  cause, 
or  any  cause,  for  discontinuing  the  first  suit  is 
not  a  material  inquiry.  Kirby  v.  Jackson,  42 
Vt.  552. 

29.  A  defective  suit  had  been  entered  in 
court  and  the  defect  pleaded  in  abatement.  The 


plaintiff  thereupon  gave  the  defendant  a  written 
notice  of  discontinuance,  and  immediately 
brought  a  second  suit  for  the  same  cause  of 
action  and  had  his  writ  served,  and  afterwards, 
at  the  same  term,  had  an  entry  of  discontinu- 
ance of  the  first  suit  made  upon  the  docket. 
—Held,  that  the  second  suit  was  not  vexatious, 
and  was  not  abated  by  the  pendency  of  the  first. 
Dmpner  v.  Garland,  21  Vt.  362. 

30.  If  two  writs  be  sued  out  at  the  same 
time,  the  one  first  served  abates  the  other ;  but 
not  e  converso,     Morton  v.  Webb,  7  Vt.  123. 

31.  Identity  of  parties  and  cause  of  ac- 
tion. In  order  that  the  pendency  of  a  former 
suit  should  abate  a  later  one,  it  is  essential,  not 
only  that  the  cause  of  action  be  the  same  in 
both  suits,  but  that  they  be  in  favor  of  the  same 
plaintiff.  Held,  that  a  pending  suit  in  favor  of 
the  payee  of  a  promissory  note,  brought  before 
indorsement,  did  not  abate  a  suit  afterwards 
brought  in  favor  of  an  indorsee  of  the  same 
note.     Thomas  v.  Freelo^e,  17  Vt.  138. 

32.  The  pendency  of  a  former  suit,  for  part 
only  of  the  matters  embraced  in  a  second  suit, 
will  not  abate  the  second  suit,  either  in  whole 
or  in  part.     BalUm  v.  Ballou,  26  Vt.  673. 

33.  Suit  in  another  State.  A  suit  will 
not  abate  by  reason  of  the  pendency  of  a  pre- 
vious suit,  l)etween  the  same  parties  for  the  same 
cause  of  action,  in  another  State  of  the  United 
States.  McGilvra^  v.  Anery,  80  Vt.  638.  See 
SUmghUm  v.  Mott,  13  Vt.  176. 

34.  —in  e(inity.  Tlie  pendency  of  a  prior 
suit  in  equity  for  the  same  matter  cannot  be 
pleaded  in  abatement  of  a  suit  at  law ;  the  rem- 
edy is  by  injunction  in  chancery.  Blanehard 
V.  Stone,  16  Vt.  234. 

VI.     Survival. 

35.  Action  for  penalty.  A  prosecution 
gut  tarn  for  usury  abates  by  the  death  of  the 
defendant ;  and  if  he  dies  after  verdict  and  dur- 
ing the  pendency  of  a  motion  in  arrest,  the  court 
will  not  thereafter  render  judgment  nuTic  pro 
tunc.     Benmn  v.  Edgerton,  Brayt.  21. 

36.  Two  joint  creditors  commence  an  action 
qui  tarn  to  recover  the  penalty  against  fraudu- 
lent conveyances,  and  one  dies.  Held,  that  the 
action  survives  to  the  other.  Wright  v.  Eldred, 
2  D.  Chip.  87. 

37.  Statute  provision.  Under  C  S.,  c. 
52,  ss.  10-12,  providing  for  the  survival  of 
actions  **for  damages  done  to  real  or  personal 
estate,"  the  action  does  not  survive  when  the 
tortious  act  affects  the  estate  only  indirectly, — 
as  in  Barrett  v.  Copeland,  20  Vt.  244.  Win^ 
hall  V.  Sawyer,  46  Vt.  466 ;  but  when  it  affects 
the  estate  directly,  though  it  be  not  done  to  any 
specific  property,  the  action  survives ;— as  in 
Dana  v.  Lull,  21  Vt.  383.  Bellows  v.  Allen, 
22  Vt.  108. 
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38.  An  action  in  favor  of  a  town  to  recover 
damages  under  G.  S.,  c.  20,  s.  81,  for  bringing 
a  pauper  into  such  town,  does  not  survive 
against  the  defendant's  estate.  WinhaU  v.  Saw^ 
yer, 

39.  At  common  law,  an  action  in  the  name 
of  husband  and  wife,  for  injuries  to  the  wife, 
does  not  survive  to  the  husband,  nor  to  her 
administrator ;  but  by  our  statute  such  action 
survives  to  her  administrator.  Earl  v.  Tupper^ 
45  Vt.  275. 

40.  An  action  to  recover  damages  for  an  un- 
lawful arrest  and  imprisonment  survives  to  the 
administrator  of  the  party  injured,  as  for  a 
"bodily  hurt  or  injury,"  under  G.  S.  c.  52,  s.  11. 
Whitcomb  V.  Cook,  38  Vt.  477. 

41.  This  statute  makes  all  actions  survive, 
when  the  cause  of  action  was  for  a  physical  in- 
jury to  the  person  caused  in  any  unlawful 
manner.    Poland,  C.  J.,  lb.  482. 

42.  Under  G.  8.  c.  52,  a  wrongful  act, 
neglect  or  default,  causing  death  to  another, 
affords  two  distinct  causes  of  action ;  one,  by 
survivorship,  in  favor  of  the  estate  of  the  de- 
cedent to  recover  such  damages  as  he  sustained 
in  his  lifetime,  which  recovery  becomes  general 
assets  (Sees.  10,  11,  12  and  13);  the  other  for 
the  pecimiary  injury  resulting  from  such  death 
to  the  widow  and  next  of  kin,  to  be  prosecuted 
in  form  by  the  administrator,  but  only  as  trustee 
for, their  use.  Needham  v.  Grand  Trunk  R. 
Co.,  88  Vt.  294. 

VII.    Parties. 


1.  PlafnUfs. 

43.  No  snch  person.  That  there  is  no  such 
person  in  existence  as  the  plaintiff,  may  be 
pleaded  in  abatement,  or  in  bar,  whether  the 
action  be  professedly  in  the  name  of  a  corpora- 
tion, or  of  a  natural  person.  Boston  Type  Foun- 
dry V.  Spooner,  5  Vt.  98. 

44.  A  suit  was  brought  in  the  name  of 
"Gray,  Drew  &  Co."  The  defendant  pleaded 
in  abatement  that  there  was  no  such  person  in 
existence.  Replication,  that  Gray,  Drew  &  Co. 
were  the  plaintiffs,  Dan  Gray,  John  Drew  and 
John  Boardman. — Held,  on  demurrer,  that  Dan 
Gray,  &c.,  were  not  and  could  not  become  par 
ties  to  the  record,  and  the  plea  was  held  suffi 
cient ; — but  hsld,  also,  that  the  defendant  could 
take  no  judgment  for  costs  against  Dan  Gray, 
&c.     Gray  v.  Parker,  16  Vt.  652. 

45.  Proprietors.  The  statute  authorizing 
suits  in  the  name  of  the  "Proprietors"  of  towns, 
does  not  authorize  a  suit  in  the  name  of  * 'Pro- 
prietors of  the  undivided  land "  of  a  certain 
tract  in  a  particular  town.  Proprietors,  dx., 
V.  Bishop,  8  Vt.  92. 

46.  The  State.    In  the  absence  of  legal 


common  principles,  be  brought  in  the  name  of 
the  State,  when  the  legal  interest  is  in  the  State, 
— as  trespass  qua.  clau.  for  eqtry  upon  the 
State-house  grounds  and  taking  away  the  State's 
chattels.     StaU  v.  Bradish,  34  Vt.  419. 

47.  State  treasurer.  In  an  action  of  debt 
commenced  before  the  passage  of  G.  8.  c.  86, 
s.  16,  upon  the  official  bond  of  the  State  treas- 
urer executed  to  '^Benjamin  W.  Dean, Secretary 
of  the  State  of  Vermont,  and  to  his  successors 
in  office  in  behalf  of  the  State  of  Vermont  ;"— 
Held,  that  such  action  could  not  be  brought  in 
the  name  of  the  State.— J^^^W,  also,  that  such 
action  must  be  brought  in  the  name  of  the 
obligee  named,  or,  if  he  was  out  of  office,  then 
in  the  name  of  his  successor  in  that  office,  the 
power  to  sue  being  treated  as  incident  to  the 
office,  on  the  principle  that,  pro  tanto,  the  Sec- 
retary of  State  is  indued  with  a  corporate 
capacity.     State  v.  Bates,  36  Vt.  387. 

48.  Same  person  both  plaintiff  and  de- 
fendant. An  action  at  law  cannot  be  sustain- 
ed, either  upon  common  law  principles,  or  under 
any  statute  of  this  State,  when  the  same  person 
is  one  of  the  plaintiffs  and  also  one  of  the  de- 
fendants. Green  v.  Chapman,  27  Vt.  236. 
Estes  V.  Whipple,  12  Vt.  373. 

49.  Legal  interest.  The  right  of  action  to 
recover  for  property  sold  is  in  him  who  has  the 
legal  interest  in  the  property,  not  in  him  who 
has  the  equitable  interest  only.  HeaM  v.  War- 
ren, 22  Vt.  409. 

50.  Instances.  A  purchased  goods  pro- 
fessedly for  B,  and  took  a  bill  of  sale  in  the 
name  of  B,  but  in  reality  for  himself,  and  paid 
for  them  himself.  A  afterwards  sold  the  goods 
conditionally  to  C  and  procured  C  to  give  a 
receipt  acknowledging  that  he  had  received  the 
goods  of  B,  and  to  remain  B*s  until  paid  for. 
This  receipt  A  afterwards  assigned  to  D.  C 
sold  the  goods  to  F  and  F  to  the  defendant. 
The  goods  not  having  been  paid  for— Held, 
that  after  demand  and  refusal  to  deliver  them, 
trover  lay  in  the  name  of  B  therefor.  Xorrf  v. 
Bishop,  18  Vt.  141. 

51.  In  a  suit  of  A  against  B,  the  court  im- 
posed terms  upon  A  as  a  condition  for  a  con- 
tinuance. A's  solicitor  thereupon  promised  B*s 
solicitor  to  pay  the  amercement,  if  he  would  in- 
form the  court  that  the  terms  were  complied 
with.  He  did  so  inform  the  court,  and  the 
entry  was  made  on  the  docket,  "terms  com- 
plied with,"  and  the  cause  was  continued.  In 
an  action  by  B  against  the  solicitor  of  A  on 
such  promise, — Held,(\),i\i9X  the  promise  was  on 
good  consideration  ;  (2),  Ihat  it  was  not  within 
the  statute  of  frauds,  for  that  the  amercement 
created  no  debt  against  A ;  (3),  that  the  suit 
was  well  brought  in  the  name  of  B,  the  party 
for  whose  benefit  the  promise  wae  made,    Ijamp^ 


regulations  .to  thg  contrary,  a  suit  may,  \xi^n\son  v.  Swift,  11  Vt.  ?16, 


Digitized  by 


Google 


ACTION,  VII. 


52.  The  plaintiifs  partner,  H,  purchased  a 
horse  of  one  K,  with  an  agreement  to  let  the 
plaintiff  have  the  horse  at  the  same  price,  if  the 
plaintiff  wished.  The  horse  was  put,  kept  and 
fed  with  other  horses  of  the  firm  and  used  in 
the  partnership  business  for  eight  or  ten  days, 
when  the  plaintiff,  without  ever  having  ex- 
pressed his  intent  to  take  the  horse,  exchanged 
him  with  the  defendant  for  another  horse  and 
#50,  boot  money,  to  be  paid.  By  a  subsequent 
arrangement  between  the  plaintiff  and  H,  the 
second  horse  was  senl  to  market  and  sold  on 
joint  account.  Held^  that  the  property  in  the 
first  horse  became  vested  in  the  plaintiff,  in- 
dividually, and  that  he  could  recover  the  boot 
money  in  his  own  name,  in  an  action  on  l)ook. 
H€itcJi  V.  Foster,  27  Vt.  515. 

53.  The  plaintiff  made  a  parol  contract  with 
the  defendant,  by  which  she  agreed  to  give  the 
defendant  all  her  property,  real  and  personal, 
and  he  agreed  to  support  her  through  life  and 
pay  all  her  debts.  At  the  time  the  contract 
was  made,  she  stated  that  she  had  some  money 
and  notes  which  she  wished  to  keep,  so  as  not 
to  be  obliged  to  call  upon  him  every  time  she 
needed  small  necessaries,  but  that  she  consider- 
ed the  money  and  notes  to  be  his  just  the  same. 
To  this  he  assented,  and  immediately  took  pos- 
session of  all  the  property,  except  said  money 
and  notes  which  were  rt^tained  by  her,  and  ful- 
filled his  part  of  the  contract  by  paying  her 
debts  and  supporting  her  for  nearly  three  years, 
when  she  left  his  house,  refusing  to  live  with 
him  longer,  leaving  the  money  and  notes  in 
question  locked  up  in  her  trunk  in  the  room  she 
had  occupied  in  his  house.  The  defendant 
shortly  after  broke  open  the  room  and  trunk 
and  took  possession  of  the  money  and  notes. 
In  an  action  of  trover  therefor— i/eW,  that  even 
if  the  defendant  should  be  regarded  as  the  gen- 
eral owner  of  such  money  and  notes,  and  not 
merely  as  having  inchoate  rights  under  a  con- 
tract executory,  the  plaintiff  had,  under  the  con- 
tract, such  powers,  coupled  with  an  interest,  vjz., 
a  right  of  possession  and  to  expend  the  proper- 
ty for  her  necessities,  as  that  she  could  main- 
tain the  action.     Lamb  v.  Clark,  80  Vt.  847. 

54.  Joint  interests.  By  contract  between 
the  plaintiffs,  one  furnished  a  boat  and  the  other 
ran  it  for  transportation  of  merchandise,  they 
sharing  equally  the  profit  and  loss  of  the  busi- 
ness. Held^  that  for  a  loss  of  the  boat  by  the 
negligence  of  the  defendant  in  towing  it,  a  joint 
action  lay  for  the  value  of  the  boat,  it  being  in 
the  joint  use  of  the  plaintiffs.  White  v.  Bos- 
com,  28  Vt.  268. 

55.  Held,  that  where  two  have  a  joint  inter- 
est in  the  damages  caused  by  the  destruction 
of  buildings  by  fire,  they  may  maintain  a  joint 
action  to  recover  therefor  against  the  person 
by  whose  fault  such  destruction  was  caused, 
although  the  legal  title  to  ^he  buildings  was  in 


but  one  of  the  plaintiffs.     Clea/celand  v.  Grand 
Trunk  R,  Co.,  42  Vt.  449. 

56.  Non-joinder.  The  non-joinder  of  one 
who  ought  to  have  been  made  a  plaintiff  may 
be  pleaded  in  abatement,  or  may  be  taken  ad- 
vantage of  on  trial.  Hilliker  v.  Loop,  5  Vt. 
116. 

2.  Defendants. 

57.  Not  ^participating.  B  hired  a  sloop 
on  his  own  account  and  took  on  board  others, 
some  as  working  hands  and  others  as  passen- 
gers. Held,  that  none  except  B  were  answer- 
able for  the  act  or  neglect  of  B  whereby  the 
vessel  was  damaged.  King  v.  Bevins,  1  D. 
Chip.  178. 

58.  The  defendant  purchased  land,  then  in 
the  possession  of  a  third  person,  who  retained 
the  exclusive  possession,  no  rent  being  claimed 
or  paid,  and  built  a  dam  on  the  land  which  set 
back  the  water  upon  the  plaintiff's  land.  This 
was  done  without  the  knowledge  or  consent  of 
the  defendant.  Held,  that  the  defendant  was 
not  liable  therefor,  not  l)eing  a  privy  to  the 
wrong  either  in  fact  or  in  law.  Pettibone  v. 
BurUm,  20  Vt.  302. 

59.  The  defendant  and  one  W  jointly  pur- 
chased a  lot  of  land,  with  an  arrangement 
between  them  that  the  defendant  should  have 
the  land  and  W  the  cedar  timber  upon  it. 
There  was  a  dispute  as  to  the  true  division  line 
between  this  lot  and  the  plaintiffs  lot  adjoining, 
and  the  defendant,  having  knowledge  of  it,  sup- 
posed and  claimed  that  a  former  lawsuit  had 
settled  the  line  against  the  plaintiff's  claim,  and 
so  told  W,  who  went  on  and  cut  the  timber  on 
the  land  between  the  two  lines,  which  turned 
out  to  belong  to  the  plaintiff.  The  defendant 
took  no  part,  nor  advised,  aided  or  assisted  W 
in  cutting  the  timber,  except  that  he  let  his 
hired  man  assist  W  and  charged  W  theVefor. 
Held,  that  the  defendant  was  not  liable  as  a 
participator  in  the  trespass  of  W.  Langdon  v. 
Bruce,  27  Vt.  667. 

60.  The  defendant,  by  invitation  of  A,  rode 
with  him'  from  Barton  to  Newport  with  the 
plaintiffs  team,  which  A  had  hired  to  go 
only  to  Barton,  and  this  was  known  to  the  de- 
fendant, but  he  exercised  no  control  over  the 
team.  In  an  action  of  trespass, — Held,  that 
the  defendant  was  not  liable.  Hubbard  v. 
Hunt,  41  Vt.  876. 

61.  The  assignor  of  a  note  not  negotiable  is 
not  liable  for  the  misuse  of  process  in  a  suit  on 
such  note  in  his  name,  where  he  has  no  interest 
or  participation  in  the  suit,  or  the  wrong  com- 
plained of.  Rosa  V.  Fuller  12  Vt.  265.  17  Vt. 
165. 

62.  Otherwise  where  he  does  so  participate. 
Tiehout  V.  CilUy,  3  Vt.  415. 

63.  For  the  irregularity  of  an  officer  in  exe- 
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cuting  a  valid  process,  or  for  any  acts  of  his 
beyond  the  authority  which  the  process  con- 
fers, the  party  suing  it  out  is  not  responsible, 
unless  the  ojflcer  acts  under  his  orders  or  direc- 
tion.    Barnard  v.  Stevens,  2  Aik.  429. 

64.  As  a  general  rule,  when  an  officer  in  the 
performance  of  an  official  service  (as  serving 
an  attachment  or  execution)  commits  a  tres- 
pass through  a  mistake  of  fact,  and  the  party 
for  whom  he  acts,  knowing  all  the  facts,  takes 
the  avails  of  the  act  of  the  officer,  or  counsels 
the  very  act  which  creates  the  liability  of  the 
officer,  he  is  implicated  to  the  same  extent  as 
the  officer.  But  where  he  does  not  direct  nor 
control  the  course  of  the  officer,  but  requires 
him  to  proceed  at  his  peril,  and  the  officer  makes 
a  mistake  of  law  in  judging  of  his  official  duty, 
whereby  he  becomes  a  trespasser,  even  by  rela- 
tion, the  party  is  not  affected  by  it,  even  when 
he  receives  the  money  which  is  the  result  of 
such  irregularity,  and  although  he  was  aware 
of  the  course  pursued  by  the  officer.  This  does 
not  amount  to  a  consent  to  nor  adoption  of  the 
officer's  course,  and,  without  this,  the  party  is 
not  liable.  Hyds  v.  Cooper,  26  Vt.  552.  Abbott 
V.  Kimball,  19  Vt.  551.    21  Vt.  152. 

65.  The  mere  expression  of  an  opinion  by 
the  creditor  to  an  officer  employed  by  him, 
that  the  course  taken  by  the  officer  was  legal, 
does  not  make  him  liable  for  such  act  of  the 
officer,  if  it  turn  out  to  be  illegal,  although  he 
take  the  benefit  of  the  act.    Hyde  v.  Cooper. 

66.  A  party  who  sues  out  a  search  warrant 
is  not  liable  in  trespass  for  the  act  of  the  officer 
who  serves  it,  by  entering  the  open  door  of  the 
plaintiff's  dwelling  house  and  making  search, 
doing  no  unnecessary  damage,  although  the 
goods  are  not  found ;  and  whether  the  party 
would,  in  like  case,  be  liable  if  the  officer,  admit- 
tance being  denied,  had  forcibly  broken  open 
the  outer  ^oov—qu/Bre.  Clearly  the  officer 
would  not,  although  the  goods  were  not  found. 
Chipman  v.  Bates,  15  Vt.  51. 

67.  Not  contracting.  Where  one  requests 
a  physician  to  render  professional  services  for 
another  for  whom  he  is  not  legally  bound  to 
provide,— as,  for  his  servant,  or  for  his  in 
sane  brother, — and  there  is  no  express  promise 
to  pay,  his  liability  to  pay  depends  upon 
whether  it  may  fairly  be  inferred  from  the 
evidence,  that  it  was  the  intention  of  both 
parties  that  he  would  pay  for  the  services. 
Clark  V.  Waterman,  7  Vt.  76.  Smith  v.  Wat 
son,  14  Vt.  332.    28  Vt.  236. 

68.  A  engaged  B  to  do  certain  freighting 
for  him,  and  B  engaged  C  to  do  it.  A  paid  B 
therefor  without  knowing  that  it  was  done  by 
C.  It  did  not  appear  tliat  C  did  the  work  on 
the  credit  of  A.  Held,  tl\at  A  was  not  liable  to 
C  therefor.     Tobias  v.  BUn,  21  Vt.  544. 

69.  Joinder  of  defendants.  A  river  was 
divided  by  an  island,  and  different  parties,  hav- 


ing distinct  interests,  at  different  times  built 
dams  across  the  several  channels.  The  plain- 
tiff brought  a  joint  action  against  the  two  for 
setting  back  the  water  upon  his  land  by  means 
of  the  two  dams,  and  verdict  passed  against 
one  and  in  favor  of  the  other.  Held,  no  cause 
for  setting  aside  the  verdict.  Wright  v.  Cooper, 
1  Tyl.  425. 

70.  To  warrant  a  judgment  against  two  or 
more  defendants,  the  liability  must  be  joint ; 
and  the  recovery  must  be  limited  to  the  extent 
that  the  liability  is  joint  as  to  all.  Smith  v. 
Kelhgg,  46  Vt.  560. 

71.  In  ^n  action  on  the  case  against  two, 
setting  forth  a  joint  contract  to  manufacture 
and  adjust  the  machinery  of  a  mill  properly, 
but  that  they  had  spoiled  the  work  in  their 
attempt  ;—//<'W,  (1),  that  such  action  would 
lie;  but  (2),  that  as  the  liability  grew  out  of  a 
contract  it  must  be  proved  as  laid,  viz.,  as  a 
joint  contract, —and,  verdict  being  for  one 
defendant,  that  the  plaintiff  could  not  take 
judgment  against  the  other.  Wright  v.  Ge^, 
6  Vt.  151.     (Changed  by  G,  8.  c.  30,  s.  78.) 

72.  In  an  action  against  two  or  more  upon 
a  joint  contract,  there  can  be  but  one  judgment. 
If  one  suffer  default,  and  the  other  stand  trial, 
the  judgment  as  to  the  first  is  suspended  until 
the  result  of  the  trial  is  ascertained.  If  an 
appeal  be  taken,  the  judgment  as  to  all  the 
defendants  is  vacated,  and  the  entire  case  is 
removed  into  the  county  court,  with  all  the 
parties.  B'letcher  v.  Blair,  20  Vt.  124.  (Bince 
modified  by  statutes.) 

73.  Authority  of  one  defendant  to  act 
for  another.  In  actions  ^  contractu,  one  co- 
defendant  may,  in  the  absence  of  instructions 
to  the  contrary,  employ  counsel,  enter  appear- 
ance, agree  to  a  continuance,  plead  and  defend 
fully  for  all.  ScMt  v.  Larkin,  13  Vt.  112.  18 
Vt.  218.  This  limited  to  a  case  where  the 
other  defendant  has  been  duly  served  with  pro- 
cess and  is  before  the  court.  Whitney  v.  Silver, 
22  Vt:  634.   44  Vt.  551. 

74.  Effect  of  non-joinder.  The  non-join- 
der of  a  joint  promissor  is  only  matter  of  abate- 
ment. Nash  V.  Skinner,  12  Vt.  219.  Ives  v. 
Hulet,  lb,  314. 

75.  In  an  action  upon  any  written  contract, 
whether  of  record  or  not,  the  non-joinder  of  a 
joint  contractor  as  defendant  can  be  taken 
advantage  of  only  by  plea  in  abatement,  unless 
such  omission  appears  upon  the  record,— that  is, 
the  very  record  of  the  very  suit  upon  trial. 
McGreg&r  v.  Balch,  17  Vt.  562. 

76.  Thus,  in  an  action  against  two,  declar- 
ing upon  a  joint  recognizance  of  the  two,  an 
issue  joined  upon  the  plea  of  nul  tiel  rec&rd,  the 
record  produced  showed  that  two  others,  the 
principals,  were  co-recognizors.  Held,  that  the 
record  supported  the  declaration ;  that  the  non- 
joinder could  be  taken  advantage  of  only  by 
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plea  in  abatement,  inasmuch  ae  this  did  not 
appear  in  the  declaration ;  or,  the  defendant 
might  have  brought  it  into  the  record  by  crav- 
ing oyer  of  the  recognizance  and  setting  it  out, 
and  could  then  have  taken  advantage  of  the 
non-joinder  by  demurrer.     lb. 

77.  In  actions  upon  joint  recognizances, 
joint  judgments  and  other  matters  of  record,  if 
it  appears  from  the  declaration,  or  other  plead- 
ings of  the  plaintiff,  that  there  is  anotiier  joint 
debtor  who  is  not  sued,  the  non-joinder  may  be 
taken  advantage  of  by  demurrer,  or  motion  in 
arrest.  The  same  is  true  of  actions  upon  joint 
bonds,  protidM  it  appears  from  the  declara- 
tion or  other  pleadings  of  the  plaintiff  that  the 
obligor,  not  joined,  is  hUU  liting.  But  unless 
this  does  so  appear,  the  non-joinder  can  be 
taken  advantage  of  only  by  plea  in  abatement. 
Needham  v.  Henth,  17  Vt.  223.  ('This,  lappre- 
hend,  is  to  be  presumed,  for  at  least  seven 
years,  unless  the  contrary  appear."  RedfieM, 
J.,  in  McOrefffn-  v.  Balc^,  17  Vt.  567.)      ^ 

78.  Misjoinder.  Scire  facias  against  one 
of  two  joint  recognizors  and  the  administrators 
of  the  other.  On  demurrer,  —held  a  misjoinder. 
State  Treas.  v.  Friott,  24  Vt.  134. 

VIII.     When  not  Maintainable. 

79.  Oppression.  The  defendant  made  a 
settlement  with  the  plaintiff,  and  received  in 
satisfaction  of  a  judgment  against  him  a  deed 
of  ceVtain  land,  upon  the  plaintiff's  paying  in 
addition  certain  costs  not  taxable.  Held,  that 
the  money  so  paid  could  not  be  recovered  back 
as  oppressively  taken.  Chiwe  v.  May,  Brayt. 
25. 

80.  Unavoidable  accident.  No  action 
lies  for  an  injury  which  is  the  result  of  unavoid- 
able accident,  where  there  is  no  want  of  pru- 
dence or  care  on  the  part  of  the  defendant- 
(applied  to  a  case  where  the  defendant  with 
his  sulky  ran  over  the  plaintiff  in  the  highway). 
Vincent  v.  SUnehmir,  7  Vt.  62. 

81.  Motive  in  the  exercise  of  a  legal 
right.  One's  motive  can  never  alter  the  char- 
acter of  his  lawful  act.  Whatever  a  man  has 
a  legal  right  to  do,  he  may  do  with  impunity, 
regardless  of  his  motive.  Humphrey  v.  Dovg- 
loMs,  11  Vt.  22. 

82.  The  defendant  finding  the  plaintiff's 
horses  wrongfully  trespassing  upon  the  defend- 
ant's land  [as  where  they  escaped  through  a 
defect  of  a  division  fence  which  it  was  equally 
the  duty  of  each  party  to  repair]  turned  them 
into  the  highway,  without  notice  to  the  plain- 
tiff, whereby  the  horses  were  lost : — Held,,  that 
the  defendant  was  not  liable  therefor ;  that  the 
act  was  lawful,  and  was  not  rendered  unlawful 
because  of  any  improper  motives,— as  malice. 
Humphrey  v.  ^Dotiglass,  10  Vt.  71.  S.  C.  11  Vt. 
22,  and  see  Woodcock  v.  Bolster,  36  Vt.  632. 


83.  An  act  legal  in  itself,  violating  no  right, 
cannot  be  made  actionable  by  reason  of  the 
motive  which  induced  it.  S.  Hoyalton  Bank 
V.  Suffolk  Bank,  27  Vt.  505.  Chatfield  v.  Wil- 
son, 28  Vt.  49.    41  Vt.  845. 

84.  The  plaintiffs,  a  banking  corporation, 
brought  suit  declaring  that  the  defendants, 
maliciously,  corruptly  and  wickedly  intending 
to  injure,  break  down  and  destroy  the  plain- 
tiffs, and  bring  their  bills  into  discredit  and 
prevent  their  circulation,  had  bought  up,  taken 
and  kept  out  of  circulation  a  large  amount  of 
such  bills  and  notes,  and  refused  to  exchange 
them  for  other  funds,  but  demanded  and  com- 
pelled the  plaintiffs  to  pay  the  specie  thereon, 
whereby  the  plaintiffs  were  injured,  and  de- 
prived of  great  profits,  &c.  Held,  on  demur- 
rer, that  the  declaration  did  not  disclose  any 
legal  cause  of  action.  S.  RoyaiUm  Bank  v. 
Suffolk  Bank. 

85.  So  where  the  defendant,  by  digging 
down  near  the  margin  of  his  own  land,  cut  off 
an  underground  water  supply  to  the  plaintiff 
upon  his  land  ; — Held,  that  this  was  not  action- 
able, though  done  "  solely  with  the  purpose  of 
injuring  the  plaintiff  and  not  with  any  pur- 
pose of  usefulness  to  himself."  Chatfield  v. 
WiUon,  28  Vt.  49.   41  Vt.  345. 

86.  A  party  is  not  precluded  from  standing 
upon  and  exercising  a  legal  right,  because  he  is 
prompted  to  do  so  by  an  improper  or  unworthy 
motive.     Tn  re  Foster,  44  Vt.  670. 

87.  No  legal  duty  owing  to  the  plaintiff. 
The  plaintiff  took  from  the  defendant's  prem- 
ises without  his  knowledge  or  permission  a  bar, 
or  pole,  belonging  to  the  defendant,  and  used 
the  same  in  supporting  a  staging  set  up  for  the 
purpose  of  shingling  the  plaintiff's  barn.  The 
defendant,  in  the  plaintiff's  absence  and  with- 
out his  knowledge,  retook  and  removed  the 
bar,  doing  no  more  damage  to  the  staging  than 
was  necessary  to  repossess  himself  of  the  bar. 
The  plaintiff,  without  knowing  that  the  bar 
had  been  removed,  went  upon  the  staging,  and, 
by  reason  of  its  being  weakened  by  the  removal 
of  the  bar,  it  fell,  and  the  plaintiff  was  injured 
thereby.  In  an  action  therefor ;  —Held,  that  the 
defendant  was  justified  in  retaking  his  property, 
and  that  no  legal  duty  was  imposed  upon  him 
to  give  notice  of  the  removal,  or  to  have  used 
diligence  to  give  notice,  and  that  the  plaintiff 
could  not  recover  for  his  misfortune.  White  v. 
TiritcheU,  25  Vt.  620. 

88.  The  plaintiff  owed  the  defendant  bank, 
and  his  agent,  by  his  direction,  sent  to  the 
bank  a  certain  sum  of  money  to  be  applied  on 
such  debt.  The  money  was  received  and  so 
applied.  The  plaintiff  afterwards  inquired  at 
the  bank,  and  was  told  by  the  teller,  but  by 
mistake  and  in  good  faith,  that  the  sum  so  re- 
ceived was  less  than  the  true  sum,  whereupon 
the  plaintiff  set  about  looking  up  and  securing. 
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the  supposed  deficiency,  and  therein  incurred 
expenses.  In  an  action  to  recover  therefor— 
Held,  that  as  there  was  neither  fraud  nor  an 
implied  warranty,  this  was  a  case  of  damnum 
absque  injuria,  and  the  plaintiff  could  not  re- 
cover. Herrin  v.  FrankUn  Co.  Bank,  32  Vt. 
274. 

89.  Procuring  a  wrong  judgment.  An 
action  was  held  not  to  lie,  charging  that  the  de- 
fendant by  false  testimony  as  a  witness  had 
procured  a  wrongful  judgment  against  the 
plaintiff ;  nor  for  procuring,  by  commissioners 
of  an  estate,  the  allowance  of  a  note  which  the 
defendant  had  forged.  Cunningham  v.  Braim, 
18  Vt.  123. 

90.  Incidental  damage  in  guarding 
against  plaintiff's  wrong.  The  surface  water 
flowed  naturally  from  the  plaintiff*s  land  upon 
the  land  of  the  defendant.  The  plaintiff  was 
in  the  habit  of  throwing  out  filthy  water  from 
his  kitchen,  when  it  would  run  down  on  the 
defendant's  land,  and  so  injured  the  defend- 
ant's well.  To  prevent  this  the  defendant  put 
up  an  obstruction,  which  not  only  kept  back 
the  filthy  water  but  caused  tlie  surface  water  to 
turn  off  into  the  plaintiff's  well  to  its  injury. 
The  court  charged  the  jury,  that  if  such  an  ob- 
struction was  actually  necessary  in  order  to 
prevent  injury  to  the  defendant  from  the  filthy 
water,  he  would  not  be  liable,  although  it  did 
have  the  effect  to  stop  some  of  the  surface 
water  from  running  off  the  plaintiff's  land  upon 
the  defendant's.  Held  correct,  and  that  if  the 
means  employed  did  produce  some  incidental 
hurt  or  damage  to  the  plaintiff  he  has  no  right 
to  complain.     Beard  v.  Murphy,  37  Vt.  99. 

91.  Counterfeiting  materials.  Where  a 
large  number  of  pieces  of  German  silver,  of  the 
precise  size  and  thickness  of  Mexican  dollars, 
and  made  in  that  form  for  the  purpose  of  being 
stamped  and  milled  into  counterfeit  coin  of 
that  description,  were  taken  by  the  sheriff  from 
a  person  who  was  at  the  time  carrying  them  to 
a  place  of  manufacture  for  the  purpose  of  hav- 
ing them  finished,  so  that  he  could  put  them  in 
circulation  as  genuine  coin,  and  they  were  de- 
tained by  the  sheriff  under  the  direction  of  the 
State's  Attorney,  to  be  used  as  evidence  on  the 
trial  of  such  person  who  was  then  under  indict- 
ment, and  also  to  prevent  their  being  put  in 
circulation  : — Held,  that  the  owner  of  the  pieces, 
in  the  absence  of  evidence  that  they  were  put 
in  their  present  form  without  his  knowledge, 
or  against  his  consent,  could  not  sustain  trover 
against  the  sheriff  therefor.  SpaMing  v.  Pres- 
ton, 21  Vt.  9. 

92.  Voluntary  service  and  pasrment.  W 
requested  F  to  hand  a  certain  note  to  H  in  pay- 
ment of  an  execution  which  H  held  against  W, 
but  gave  no  further  authority.  H  refused  to 
receive  the  note,  whereupon  S  at  the  request  of 
of  F  signed  with  him  a  note  to  H  which  he  re- 


ceived in  satisfaction  of  the  execution,  and  S 
afterwards  paid  this  note.  HM,  that  S  could 
not  maintain  an  action  against  W  for  money 
paici,  for  want  of  privity  between  them  arising 
from  any  request  of  W.  Huntington  v.  Wilder, 
6  Vt.  334. 

93.  Election— Befosing  a  vote.  Whether 
the  presiding  officer  at  an  election  who,  by  mere 
error  in  judgment,  refuses  to  receive  a  legal 
vote,  is  .liable  therefor  in  an  action  —  qucere. 
Temple  v.  Mead,  4  Vt.  535. 

For  particular  actions,  sefe  the  several  titles, 
as  Account,  Ejectment,  etc. 


I. 
II. 


ACTION  OF  ACCOUNT. 

In  What  Cases  the  Acth>n  Lies. 

PBOOEOrRE. 


^  I.    In  What  Cases  the  Action  Lies. 

1.  Defendant  baiUff-LiabiUty.  A  bail- 
iff  is  not  liable,  in  the  action  of  account,  to 
account  for  the  property  he  received,  but  which 
he  has  not  turned  into  profits,  unless  he  has  so 
disposed  of  it,  or  appropriated  it  to  his  own 
use,  that  he  has  consumed  or  wasted  it  as  if  it 
were  his  own.  That  he  has  converted  it  to  his 
own  use  so  as  to  be  liable  for  it  in  an  action  of 
trover,  may  not  be  a  sufficient  appropriation  of 
it  to  make  him  liable  in  account.  Oibbs  v. 
Sleeper,  45  Vt.  409. 

2.  Locus  of  estate.  An  action  of  account 
was  /teld  to  lie  in  this  State,  although  both  par- 
ties resided  in  New  Hampshire,  and  the  locks 
and  canals,  of  the  profits  of  which  an  account 
was  claimed,  were  there  situate.  Whitmore  v. 
Orcutt,  Brayt.  32. 

3.  Promissory  notes.  An  action  for  ac- 
count was  held  to  lie  against  the  defendant,  as 
bailiff,  for  certain  promissory  notes  (with  their 
proceeds),  which  the  defendant  had  taken  pay- 
able to  himself,  but  for  the  benefit  of  the  plain- 
tiff, then  a  married  woman,  but  discovert  be- 
fore demand  and  suit.  Smith  v.  Woods,  3  Vt. 
485 .  ^.  (7.  4  Vt.  400. 

4.  Guardian.  So  in  behalf  of  a  ward 
against  his  former  guardian,  who  continued  the 
management  of  the  estate  after  the  termination 
of  the  guardianship,  and  he  may  recover  not 
only  for  the  time  the  defendant  held  the  estate 
as  bailiff,  but  also  while  he  held  it  as  guardian. 
Harriet  v.  Harris,  44  Vt.  320.  Field  v.  Torrey, 
7  Vt.  372. 

5.  Letting  land  on  shares.  The  action  of 
account  (not  book  account)  is  the  appropriate 
action  for  the  settlement  of  accounts  growing 
out  of  the  letting  of  a  farm  *'  upon  shares,  or  at 
the  halves."  Albee  v.  Fairbanks,  10  Vt.  314. 
Oanaway  v.  Miller,  16  Vt.   152.    Stedman  v. 
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0(uaeU,  18  Vl.  346.  Aiken  v.  8mith,  21  Vt. 
172.   CiUey  v.  Tenny,  31  Vt.  401. 

6.  Under  a  contract  for  joint  occupancy  of 
land  for  one  year,  and  division  of  profits,  an 
action  of  account  will  not  lie  l)efore  the  ex- 
piration of  the  year.  (In  this  case,  the  plain- 
tiff quit  without  license,  before  the  expiration 

.of  the  term.)     Oanattay  v.  Miller. 

7.  Although  the  action  of  account  is  the 
prqper  remedy  for  the  adjustment  of  controver- 
sies growing  out  of  the  letting  of  land  upon 
shares,  yet  breaches  of  contract  on  either  part, 
whereby  the  making  of  profits  has  been  pre- 
vented merely,  though  they  may  be  brought  in- 
to the  account,  need  not  necessarily  be,  but 
may  be  sued  for  independently,  and  damages 
recovered.     Iai  Point  v.  ScoU,  36  Vt.  603. 

8.  Equitable  title.  The  action  of  account 
will  not  lie  upon  a  merely  equitable  title  of  ten- 
ancy in  common,  or  joint  tenancy,  to  recover 
for  rents  and  profits,  or  the  avails  of  land  by 
sale.  The  remedy  is  in  equity.  Cearnen  v.  /r- 
ting,  31  Vt.  604. 

9.  Tenancy  in  common.  The  plaintiff  let 
the  defendant  have  a  quantity  of  cucumWrs,  to 
be  pickled  by  the  defendant  at  the  halves.  The 
defendant  pickled  them,  but  did  not  return  one- 
half  the  pickles  to  the  plaintiff.  Held^  that  an 
action  of  account,  as  between  tenants  in  com- 
mon, would  lie  therefor,  and  that,  under  G.  8., 
c.  41,  8.  18,  the  claim  might  be  adjusted  with 
other  items  in  the  book  account  action.  Gates 
V.  Loekwood,  27  Vt.  286. 

10.  A  sum  found  du6  to  one  tenant  in  com- 
mon, on  settlement  of  accounts  Iwtween  them, 
may  be  charged  as  an  item  in  a  new  account, 
and  be  so  adjusted  in  a  subsequent  action  of 
account.     Kidder  v.  Rixf(rrd,  16  Vt.  169. 

11.  The  interest  of  a  tenant  in  common  of 
growing  crops  is  assignable.  The  assignee 
takes  the  place  of  the  assignor,  and  may  main- 
tain the  action  of  account  against  his  co-tenant, 
after  severance,  for  his  just  share  of  the  crops. 
Aiken  v.  Smith,  21  Vt.  172. 

12.  Co-partners.  The  action  of  account 
lies  between  partners  to  recover  the  balance 
due  upon  the  settlement  of  the  partnership; 
and  not  to  recover  a  specific  sum  of  money,  re 
ceived  by  one  of  the  partners  for  the  use  and 
benefit  of  the  concern.  Wood  v.  Merraw,  25 
Vt.  340. 

13.  Held^  that  an  action  of  account  did  not 
lie  in  favor  of  one  who  was  the  active  partner 
and  received  the  whole  property  and  avails  of 
the  co-partnership  against  the  other,  who  had 
received  nothing,  to  recover  the  balance  of 
losses.     Spear  v.  Newell,  13  Vt.  288. 

14.  The  action  of  account  between  partners 
exists  at  common  law,  and  survives  to  the  ad- 
ministrator, without  the  aid  of  the  statute  of 
1852.  (G.  S.  c.  41,  s.  13.)  Our  statutes  on  the 
subject  of  the  action  of  account  were  not  passed 


for  the  purpose  of  limiting  the  action  to  the 
cases  enumerated,  but  to  extend  the  action  in 
certain  cases  wlujre  it  did  not  lie  at  common 
law.     NeweU  v.  Humphrey,  37  Vt.  265. 

15.  A  and  D  were  co-partners  in  trade. 
They  dissolved,  and  D  assigned  to  A  all  the 
property  and  debts  to  collect,  pay  partnership 
debts  and  account  for  the  surplus.  D  being 
indebted  to  T  afterwards  assigned  to  him  his 
interest  in  the  property,  to  pay  such  debt  and 
account  for  the  balance ;  and  afterwards  A  as- 
signed all  his  interest  to  T,  to  pay  his  and  the 
partnership  indebtedness  to  T,  and  to  account 
for  the  balance.  Held,  that  T  was  not  the 
bailiff  of  A  and  D  jointly,  but  of  each  sever- 
ally.    Allen  V.  Thrall,  10  Vt.  234. 

16.  Co-executors.  The  action  of  account 
between  co-executors,  or  co-administrators,  does 
not  lie  at  common  law.  An  administrator  de 
bonis  non  cannot  maintain  such  action  against  a 
former  executor,  to  recover  a  balance  in  his 
hands.  It  is  not  within  the  statute.  (G.  S. 
c.  41,  s.  1.)  The  remedy  is  by  proceedings  in 
the  probate  court.  Curtis  v.  Curtis,  13  Vt. 
517.   26  Vt.  568. 

17.  Limited  to  two  parties.  Account 
does  not  lie  between  more  than  two  parties, 
having  several  rights.  May  v.  Williams,  3  Vt. 
239. 

18.  When  there  are  more  than  three  parties, 
an  action  of  account  at  common  law  cannot  be 
maintained  to  settle  the  partnership.  Wood  v. 
Merrow,  25  Vt.  340. 

19.  Aside  from  G.  8.  c.  41,  ss.  13-14,  an 
action  of  account  cannot  be  maintained  which 
involves  an  accounting  between  more  than  two 
parties,  with  each  a  several  interest.  LaPoint 
V.  Scott,  36  Vt.  633.  WisiceU  v.  Witkins,  4  Vt. 
137.    9  Vt.  36.    Smith  v.  Woods,  3  Vt.  486. 

20.  Nor  under  that  statute  has  a  justice 
jurisdiction  in  such  case.     La  Point  v.  ScA>tt. 

21.  But  in  the  case  of  a  joint  interest  repre- 
sented by  several  defendants  and  constituting 
them  one  party  (and  the  same  as  to  plaintiffs), 
account  will  lie,  without  the  aid  of  that  statute. 
lb.  Wistr^U  V.  Wimns,  4  Vt.vl37. 

22.  Book  account  matters.  Counts  in 
account  and  book  account  cannot  be  joined. 
May  V.  WilUams,  3  Vt.  239. 

23.  In  an  action  of  account,  items  of  book 
account  cannot  be  adjusted.  CiUey  v.  Tenny, 
31  Vt.  401. 

24.  But  if  such  items  are  brought  in  and 
submitted  without  objection  and  are  adjusted, 
the  auditor  will  be  regarded  as  acting  by  con- 
sent of  the  parties,  as  arbitrator  or  referee,  and 
the  court  will  not  disturb  the  adjustment.  Aiken 
V.  Smith,  21  Vt.  172. 

XL    Procedure. 

25.  Demand  requisite.    A  demand  to  ac. 
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count,  or  something  tantamount  to  it,  is  neces- 
sary to  perfect  the  cause  of  action  in  this  action. 
But  as  to  a  particular  itenf  of  the  account, 
where  the  whole  action  does  not  depend  upon 
that,  a  demand  after  suit  brought,  but  before 
the  audit,  is  sufficient.  Oate^  v.  Ixx'.ktpood,  27 
Vt.  286.     {Chadmek  v.  Divol,  12  Vt.  499.) 

26.  What  sufficient.  Where  a  division  of 
crops  l)etween  lessor  and  lessee  is  the  mode  of 
accounting  provided  for,  a  demand  for  such 
division  after  the  crops  are  gathered  and  stored, 
although  before  the  expiration  of  the  lease,  is  a 
sufficient  demand  on  which  to  base  an  action 
of  account.  The  lessor,  in  such  case,  is  not 
bound  to  wait  until  the  crops  are  consumed  or 
disposed  of,  and  then  renew  his  demand  for  a 
different  accounting.  Strdman  v.  Gassett^  18 
Vt.  346. 

27.  In  an  action  of  account  by  one  tenant  in 
common  against  his  co-tenant,  as  bailiff  and 
receiver  of  the  common  property,  the  <lefend- 
ant  pleaded  that  the  plaintiff  did  not  heiora 
suit  brought  demand  the  rendering  of  an  ac- 
count. Held,  that  a  demand  by  the  plaintiff 
that  the  defendant  return  the  property  or  pay 
for  it,  or  the  plaintiff  would  sue  him,  accom- 
panied by  a  denial  by  the  defendant  that  the 
plaintiff  had  any  right  in  the  property,  was  a 
sufficient  demand.     Aiken  v.  Smith,  21  Vt.  172. 

28.  Demand  superseded.  Where  an  issue 
is  joined  upon  the  defendant's  plea  that  he  was 
never  bailiff,  the  plaintiff  is  not  required  to 
prove  a  demand,  before  suit,  that  the  defend- 
ant render  an  account.  Chadwick  v.  IMvol^  12 
Vt.  499. 

29.  Declaration.  In  an  action  of  account 
to  recover  money  received  by  the  defendant  for 
which  he  ought  to  account,  he  should  be  charged 
as  receiver,  not  as  a  bailiff,  simply.  Wood  v. 
Merrmc,  25  Vt.  340. 

30.  A  count  against  one  as  receiver  merely, 
must  allege  what  money  was  received  and  from 
whom ; — a  count  nearly  obsolete,  since  assump- 
sit for  money  had  and  received  as  well  lies. 
May  V.  Williams,  3  Vt.  239. 

31.  In  the  action  of  account  at  common  law, 
charging  the  defendant  as  receiver,  where  the 
privity  between  the  parties  is  created  by  the  re- 
ceipt of  the  money,  the  declaration  must  state 
by  whose  hands  it  was  received  ;  but  where  the 
privity  arises  from  the  relation  of  the  parties, 
as  in  case  of  partners,  this  is  not  necessary,  but 
the  relation  must  be  stated.  Moore  v.  Wilmn, 
2  D.  Chip.  91.  Robirmonv.  Wriffhty  Brayt.  22. 
Squire  v.  Allen,  Brayt.  190. 

32.  Where  the  privity  which  exists  between 
the  parties  arises  from  their  connection  as  part- 
ners, this  connection  should  be  stated  in  the 
the  declaration.     Wood  v.  Merrow,  26  Vt.  340. 

33.  The  declaration  in  this  action  need  not 
specify  all  the  items,  nor  the  subject  matter  of 
each  item,  but  only  the  transaction,  the  con- 


tract or  relation  out  of  which  the  account  is 
claimed ;  and  before  the  auditor,  all  items  which 
are  connected  and  consistent  with  that  contract 
or  relation,  may  be  adjusted.  Joy  v.  Walker, 
29  Vt.  257.  (Dictum  eontra  in  Qanavay  v; 
Miller,  15  Vt.  154,  denied.     lb.  262.) 

34.  In  an  action  of  account  tocompn?!  an  ad- 
justment of  the  rights  of  the  parties  to  the  rents, 
use  and  occupation,  or  products  of  land,  or  the 
avails  of  a  sale,  as  between  joint  owners  or  ten- 
ants in  common,  the  declaration  must  set  forth 
and  define  the  interest  and  proportionate  share 
of  each  party,  and  that  the  defendant  has  re- 
ceived more  than  his  just  share.  Brinsmaid  v. 
Mayo,  9  Vt.  31.  Ganaway  v.  Miller,  15  Vt. 
152.  19   Vt.  197.   Cearnes  v.  Irving,  31  Vt.604. 

35.  A  declaration,  imperfect  in  these  re- 
spi^cts,  was  held  good  after  verdict.  Strong  v. 
Richardson,  19  Vt.  194. 

36.  The  action  of  account  between  tenants 
in  common,  or  joint  tenants,  under  G.  8.  c. 
41,  depends  upon  privity  of  estate,  and  not  of 
contract.  In  order  to  entitle  the  plaintiff  to  the 
l>enefit  of  the  statute,  he  must  allege  specifically 
in  his  declaration  the  facts  necessary  to  bring, 
the  case  within  it,  viz :  The  joint  tenancy,  or 
tenancy  in  common,  of  the  parties,  the  propor- 
tions in  which  they  hold,  and  that  the  defend- 
ant has  received  more  than  his  just  share  or 
proportion.  Difference  between  account  at 
common  law  between  tenants  in  common,  and 
under  the  statute,  noted.  Hayden  v.  Merrill, 
44  Vt.  336. 

37.  Flea  and  issue.  In  an  action  of  ac- 
count between  partners,  demanding  an  account 
of  money  received  by  the  defendant  arising 
from  the  profits  of  the  business  more  than  his 
just  share,  the  defendant  pleaded  that  he  had 
fully  accounted.  Held,  that  an  agreement 
signed  by  the  plaintiff,  reciting  that  the  defend- 
ant had  relinquished  to  him  all  claims  to  the 
demands  due  the  firm  and  to  the  stock  of  the 
compan}^  and  that  the  plaintiff  promised  to 
pay  all  debts  due  from  the  firm,  and  to  indem- 
nify the  defendant  against  them,  did  not  tend 
to  support  the  plea.  Woodward  v.  Francis,  19 
Vt.  434. 

38.  Action  of  account,  charging  the  defend- 
ant as  bailiff  and  receiver.  Plea  that  the 
defendant  was  never  bailiff  and  receiver—  and 
issue  joined.  Held,  that  it  was  not  error  to 
receive  evidenct;  which  proved  the  averments 
of  the  declaration,  and  to  determine  the  issue 
upon  it,  irrespective  of  the  sufficiency  of  the 
declaration ;  and  (by  Williams,  C.  J.)  the 
County  Court  would  not  have  been  justified  in 
testing  the  sufficiency  of  the  declaration,  on 
the  trial  of  the  issue  formed.  Onion  v.  Fuller- 
ton,  17  Vt.  359  ;  and  see  Wheelock  v.  Wheeloek, 
5  Vt.  433. 

39.  Rules  of  pleading.  Kules  of  pleading 
in  actions  of  account,  given  by  Redfeld,  J., 
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in  BUliop  V.  Baldwin,  14  Vt.  145 ;    as  in  God- 
frey V.  Saunders  J  3  Wilson  94. 

40.  In  an  action  of  account  between  part- 
ners, the  defendant  cannot  plead  in  Imr  of  the 
judgment  to  account,  that  he  has  accounted  as 
to  part  of  the  account,  but  must  show  this  in 
evidence  liefore  the  auditor ;  nor  can  he  plead 
that  he  does  not  owe  the  plaintiff.  Morgan  v. 
Adamg,  37  Vt.  233. 

41.  Effect  of  judgment  to  account.  The 
judgment  to  account  conclusively  settles  the 
contract  or  relation  upon  which  the  plaintiff, 
in  his  declaration,  claims  the  account.  Redfield, 
J.,  in  Alhe4f  v.  FairbanUcs,  10  Vt.  317. 

42.  What  may  be  pleaded  in  bar  of  the 
action  must  be  so  pleaded;  and  all  defenses 
which  might  he  pleaded  in  bar,  if  not  so  pleaded, 
are  considered  as  waived.  Pickett  v.  Pearmtnn, 
17  Vt.  470.   Baxter  v.  Thompson,  26  Vt.  559. 

43.  There  can  be  no  revision  of  the  merits 
of  the  judgment  to  account  on  the  hearing 
before  the  auditor,  nor  on  the  hearing  upon  his 
report.  Porter  v.  Wheeler,  37  Vt.  281.  Newetl 
V.  Humphrey,  37  Vt.  269.    48  Vt.  309. 

44.  The  judgment  to  account  conclusively 
fixes  the  relation  upon  which  the  account  is 
claimed  [as  that  the  defendant  was  a  partner], 
and  determines  all  thie  facts  stated  in  the  declar- 
ation, except  that  the  defendant  is  in  arrear. 
BifAop  V.  Baldwin,  14  Vt.  145. 

45.  Proceedings  before  auditors— Ex- 
tent of  recovery.  In  an  action  of  account  be- 
tween partners,  declaring  in  common  form, 
the  plaintiff  can  recover  only  for  the  balance 
due  him  on  the  adjustment  of  all  their  partner 
ship  dealings.  Warren  v.  Wheelock,  21.  Vt. 
323. 

46.  In  an  action  of  account  between  part- 
ners,  under  G.  S.  c.  41,  s.  13,  where  the  defen 
dant  had  purchased  the  interest  of  a  third  part- 
ner and  represented  two-thirds  of  the  concern, 
aid  the  plaintiff  one-third  -.—Held,  'that  the 
plaintiff  could  recover  of  the  defendant  two- 
thirds  of  the  sum  which  the  plaintiff  had  paid 
upon  a  partnership  debt.  Kendriek  v.  Tarbell. 
27  Vt.  512. 

47.  In  an  action  of  account  between  land- 
lord and  a  tenant  on  shares,  a  neglect  of  the 
tenant  to  keep  up  the  fences  and  to  hoe  the  com, 
as  provided  in  the  lease,  whereby  the  joint  pro- 
fits were  reduced,  is  proper  matter  for  allow- 
ance and  adjustment.  CiUey  v.  Tenny,  31  Vt. 
401.  36  Vt.  609. 

48.  So  the  expense  of  keeping  a  team  and  of 
providing  tools  and  seed  may  be  recovered. 
Gnnaway  v.  MiUer,  15  Vt.  152. 

49.  And  so  of  all  items  that  are  connected 
with  the  carrying  on  of  the  farm  for  the  joint 
benefit  of  the  parties,  and  which  are  necessary 
to  l)e  taken  into  account  in  determining  the 
profits,  and  whether  the  defendant  has  given  an 
account  of  what  he  received  **more  than  his 


just  share."    Joy  v.  Walker,    29  Vt.  257.    31 
Vt.  406. 

50.  Accounts  to  be  adjusted  to  time  of 
audit.  Appeal  from  the  Probate  C/Ourt  on  the 
allowance  of  a  guardian's  account. — Referred  to 
a  commissioner  who  adjusted  the  accounts  to  the 
time  of  the  hearing,  embracing  charges  for  ser- 
vices, &c.,  of  the  guardian  during  his  guardian- 
ship, but  accruing  after  the  appeal.  Held  cor- 
rect.    Hancood  v.  Boardman,  38  Vt.  554. 

51.  On  an  appeal  from  the  disallowance  by 
commissioners  of  a  claim  against  an  estate, 
where  the  case  was  referred  by  consent,  the 
referee  allowed  against  the  administrator 
claims  for  money  paid  for  the  benefit  of  the 
estate,  which  accrued  after  the  death  of  the 
intestate  ,—Held,  not  erroneous.  [There  was 
a  stip«lation  to  this  effect  entered  into  before  the 
referee.]    McDaniels  v.  McDanieU,  40  Vt.  340. 

52.  Amendment.  The  declaration  in  an  ac- 
tion of  account  cannot  be  amended  so  as  to  intro- 
duce a  new  and  distinct  claim,  after  the  coming 
in  of  the  auditor's  report,  unless  the  report  is 
first  set  aside.  If  amended,  the  defendant 
^would  be  entitled  to  plead  anew  to  the  amended 
count.     Joy  v.  Walker,  28  Vt.  442. 


ACTION  ON  THE  OASE. 

1.  When  the  action  lies— In  general. 
An  action  of  trespass  on  the  case  lies, in  general, 
where  one  sustains  an  injury  by  the  misconduct 
of  another,  for  which  the  law  has  provided  no 
other  adequate  remedy.  Griffin  v.  Farwell,  20 
Vt.  151. 

2.  An  action  on  the  case  does  not  lie,  charg- 
ing the  defendant  with  being  a  party  to  a  fraud- 
ulent purchase  or  judgment  for  the  purpose  of 
defrauding  the  plaintiff  of  his  debt ;  nor  for  a 
fraudulent  combination  and  conspiracy  of  the 
defendant  wiUi  the  plaintiff's  debtor  to  secrete 
the  debtor's  property  and  prevent  the  plaintiff 
from  obtaining  security  or  payment  of  his  debt. 
The  law  has  provided  other  remedies.  Hall  v. 
Eaton,  25  Vt.  458. 

3.  The  selectmen  of  a  town  executed  certain 
promissory'  notes,  in  their  official  capacity,  in 
behalf  of  the  town,  which  the  defendant,  one 
of  the  selectmen,  took  to  get  discounted.  He 
afterwards  pretended  that  he  had  destroyed  one 
of  them,  but  in  fact  fraudulently  negotiated  it 
to  a  third  person,  and  got  the  money  on  it,  which 
he  appropriated  to  his  own  use.  The  town 
paid  and  took  up  the  note.  Held,  that  the  de- 
fendant was  liable  to  the  town  in  an  action  on 
the  caSe,  and  could  not  urge  in  defense  tliat  the 
town  was  not  lifl)le  upon  the  note  and  that  such 
payment  was  voluntary  ;  that  the  money  receiv- 
ed upon  the  note  belonged  to  his  principal,  the 
town.     Troy  v.  Aiken,  46  Vt.  55. 
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4.  Distinction  between  trespass  and 
case.  In  regard  to  injuries  to  the  person  or  to 
personal  property,  where  the  injury  is  directly 
inflicted  by  a  forcible  act,  as  where  a  blow  is 
given  to  a  person,  or  an  act  of  violence  com- 
mitted upon  his  beast,  or  other  property,  caus- 
ing injury,  the  party  aggrieved  has  generally  no 
choice  of  actions  and  trespass  is  his  only  re- 
medy ;  but  the  necessity  of  suing  in  trespass 
extends  no  further,  though  the  injury  may  have 
followed  the  forcible  act  without  the  interven- 
tioli  of  any  voluntary  and  responsible  agency — 
as  where  the  party  has  sustained  a  forcible  in- 
jury, effected  by  means  flowing  from  the  act  of 
the  defendant,  but  not  operating  by  the  very 
force  and  impulse  of  that  act.  In  this  latter 
case  he  may  sue  in  trespass,  constructively 
treating  those  means  as  attached  to  and  fofming 
a  part  of  the  defendant's  act,  and  thus  bringing 
that  act  into  immediate  connection  with  the  in- 
jury ;  or,  waiving  all  artificial  views  of  the 
matter,  he  may  adopt  the  other  form  of  action, 
and  treat  the  in j ury  as  consequent  ial .  R</yc^,  J . , 
in  Waterman  v.  Hall,  17  Vt.  128. 

5.  "Wliere  the  defendants  *'8et  upon  the  plain-« 
tiff's  mare  with  stones  and  clubs,  and  chased 
and  frightened  said  mare,  and  drove  her  upon 
a  certain  log  fence,  whereby  she  was  injured"— 
Held,  that  the  plaintiff  might,  at  his  election 
bring  case,  or  trespass ;  and  an  action  on  the 
case  was  sustained.     lb. 

6.  If  the  injury  be  mlful,  and  be  committed 
by  the  defendant  himself,  and  the  injury  imme 
diate,  th«  action  must  be  trespass.  So,  too,  if 
the  injury  is  immediate,  and  the  defendant  pogi 
tiioely  does  any  act  prodncing  or  increasing  the 
injury,  trespass  is  the  appropriate  remedy.  But 
where  the  only  fault  of  the  defendant  consists  in 
negUgen^ie,  is  a  mere  non-feamnc^,  although  the 
injury  is  immediate,  the  appropriate  remedy  is 
case.     ClajUn  v.  Wikox,  18  Vt.  605. 

7.  Case  was  sustained  for  a  collision  with 
the  pliintiff's  team  upon  a  highway,  where  the 
defendant's  team  was  driven  by  himself;  the 
declaration  averring  that  "the  defendant  so  care- 
lessly drove,  governed  and  directed  his  horse 
and  sleigh  that  by  and  through  the  carelessness, 
negligence  and  improper  conduct  of  the  defend- 
ant, the  defendant's  sleigh  struck  with  great 
force  and  violence  against  the  plaintiff's  horse 
and  thereby  wounded  and  killed  him," — the 
proof  corresponding.     lb. 

8.  Where  the  injury  to  the  plaintiff  results 
from  the  immediate  force  of  the  defendant,  and 
is  caused  by  his  carelessness  and  negligence, 
and  is  not  wilful,  the  plaintiff  can  maintain 
either  trespass  or  case.  Trespass  was  sustained 
in  such  case.     Howard  v.  Tyler,  46  Vt.  683. 

9.  Where  the  plaintiffs,  by  permission  of  a 
school  district,  occupied  the  school  house  for 
the  purpose  of  a  private  school  for  the  time  be- 
ing merely,  and  not  inconsistent  with  the  rights 


of  the  district,  and  the  defendant,  the  pruden- 
tial committee  of  the  district,  wrongfully  dis- 
turbed them  in  the  occupation  of  the  house  ; — 
Held,  that  the  defendant  was  liable  therefor  in 
an  action  on  the  case,  and  not  in  trespass. 
Chaplin  V.  Hill,  24  Vt.  528,  and  see  BakertifUld 
Society  v.  Barker,  15  Vt.  119.  Kellogg  v.  JMckin- 
mn,  18  Vt.  266.  Perrin  v.  Granger,  33  Vt.  101. 

10.  Abuse  of  process.  Case,  and  not  tres- 
pass, is  the  appropriate  action  to  recover  for  a 
mere  abuse  of  regular  process.  Piermn  v.  QaU, 
8Vt.  509.  28  Vt.  17;  also  for  a  mere  7W»- 
feamnce—tis  for  the  refusal  of  the  ofl[icer  to  take 
bail.  Churchill  v.  Churchill,  12  Vt.  661 ;  or  for 
neglect  to  take  proper  care  of  property  attached. 
AbboU  V.  Kimball,  19  Vt.  551.  Ha4e  v.  Hunt- 
ley, 21  Vt.  147. 

1 1 .  Joinder.  Trespass  and  case  for  the  same 
cause  of  action  may  be  joined,  by  G.  S.  c.  33. 
s.  16. 

12.  Matter  groyring  out  of  contract. 
Count  in  *Www"  against  a  carrier  for  neglect  to 
deliver  goods,  and  a  loss.  It  was  claimed  that 
the  count  was  in  assumpsit,  because,  after  set- 
ting up  the  business  of  th^  defendant,  the  count 
did  not  expressly  aver  the  defendant's  duty  re- 
sulting therefrom  to  carry  and  deliver.  Held, 
that  this  was  not  necessary,  it  being  a  legal  in- 
ference ;  that,  in  such  cases,  what  especially 
distinguishes  cnse  from  assumpsit,  is  the  omis- 
sion in  the  former  of  the  consideration,  and  the 
averment  of  negligence.  Wright  v.  McKee,  37 
Vt.  161. 

13.  The  defendant  contracted  for  the  privi- 
lige  of  floating  logs  through  the  plaintiff's  mill- 
dam  and  bulkhead  at  a  stipulated  price,  agree- 
ing to  repair  and  pay  all  damages  in  conse- 
quence. Held,  that  an  action  on  the  case,  ex 
delicto,  lay  for  damages  occasioned  to  the  dam 
and  bulkhead,  by  the  faulty  negligence  of  the 
defendant  in  doing  what  he  was  entitled  to  do 
under  his  contract.    Dean  v.  Mcl^ean,  48  Vt.  412. 

14.  Declaration.  In  an  action  on  the  case 
for  negligence,  the  most  general  statement  of 
the  cause  of  action,  if  sufficient  to  put  the  de- 
fendant on  his  defense,  seems  sufllcient  after 
verdict.  Taylm-  v.  Day,  16  Vt.  566,  and  see 
Cutler  V.  Adams,  15  Vt.  237. 

15.  The  form  of  declaration  for  false  war- 
ranty in  sale  of  personal  property  (warranti- 
zamio  vendidit)  is  adapted  to  case  for  deceit  in 
the  sale  of  real  estate.  Harlow  v.  Oreen,  34 
Vt.  379. . 

16.  Plea  and  evidence.  In  case,  any- 
thing is  admissible  in  evidence,  without  special 
plea  or  notice,  which  shows  the  defendant  not 
guilty  of  anything  actionable  in  respect  to  the 
matters  charged  in  the  declaration.  Jerome  v. 
Smith,  48  Vt.  230. 

17.  Or,  which  destroys  the  right  of  action, 
— as,  a  former  recovery  for  the  same  cause  of 
action.     Whitney  v.  Clarendon,  18  Vt.  362. 
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18.  In  such  action  for  an  injury  to  the 
plaintifiTs  reversionary  interest  in  land : — 
Held,  that,  under  the  general  issue,  the  defend- 
ants niijcht  justify  hy  evidence  that  what  they 
did  was  done  by  them  in  their  official  capacity 
as  selectmen  in  building  a  highway,  which  had 
been  laid  out  hy  their  predecessors  in  office. 
Kidder  v.  Jennrnm,  21  Vt.  108.  40  Vt.  289. 

19.  In  actions  of  tort,  the  plaintiff  is  not 
bound  to  prove  his  whole  declaration,  but  only 
enough  to  make  a  good  cause  of  action.  He  must 
prove  the  very  injur}*^  of  which  he  complains, 
but  need  not  to  the  full  extent.  Hutchinmn  v. 
Granger,  13  Vt.  386. 

20.  In  an  action  on  the  case  for  deceit,  it  is 
not  necessary  for  the  plaintiff  to  prove  all  that 
he  has  alleged  in  his  declaration  as  to  the  means 
and  arts  practised  by  the  defendant,  provided 
less  than  all  is  sufficient  to  give  a  cause  of  action, 
and  so  much  is  proved.  Somers  v.  Rt'charfU,  46 
Vt.  170. 

For  the  mbfect  matter  of  this  abtion  see  the 
several  titles,  as  Neglioknoe,  Fraud,  etc. 


ACTION  ON  STATUTE. 

1.  New  right  created.  Where  a  statute 
creates  a  new  liability  and  provides  a  remedy, 
that  is  tlie  sole  remedy ;  but  where  a  new  lia- 
bility is  created  and  no  remedy  provided,  a  re- 
sort may  be  had  to  a  common  law  remedy. 
WindJiam  Prov.  Inst.  v.  Sprague,  48  Vt.  502 ; 
DaurJiy  v.  Dnnim,  24  Vt.  197.  See  Netcmany. 
WaiU,  43  Vt.  687.  BratOeboro  v.  Wait,  44  Vt. 
459. 

2.  Where  a  statute  creates  a  right  and  pre- 
scribes the  mode  of  enforcing  it,  that  mode 
alone  can  be  resorted  to.  Thayer  v.  Partnridge, 
47  Vt.  423. 

3.  Declaration.  In  prosecutions  or  actions 
upon  statutes,  every  circumstance  in  the  des 
cription  of  the  offense,  contained  in  the  body  of 
the  clause  which  creates  it  and  gives  the  penalty 
or  forfeiture,  mpst  l)e  set  forth,  so  as  to  bring 
the  defendant  within  the  statute.  EIU%  v.  Hull, 
2Aik.  41. 

4.  In  a  penal  action  nothing  can  be  taken 
by  implication,  or  be  aided  by  intendment,  but 
the  plaintiff  must  show  clearly  that  the  penalty 
has  accrued,  and  how  it  accrued.  Everts  v. 
Allen,  1  D.  Chip.  116. 

5.  A  count  in  trespass  for  cutting  a  tree  on 
the  plaintiff's  land,  in  common  form  for  tres- 
pass, qua.  c-lau.  but  concluding  by  counting  up- 
on a  statute  and  claiming  treble  damages  under 
it,  was  held  (by  a  majority)  to  be  a  penal 
action,  and  not  trespass  at  common  law.  Keyes 
V.  Pre^eatt,  82  Vt.  86.   45  Vt.  81. 

6.  A  declaration  in  trespass  for  the  worry- 
ing, &c.,  of  the  plaintiff's  sheep  by  the  defend- 


ant's dog,  concluding  to  his  damage  and  con- 
trary to  the  form,  &c.,  of  s.  9.  of  c.  104  of  G. 
8.,  was  Jield  to  be  a  declaration  on  the  statute 
to  the  extent  of  recovering  single  damages. 
Rawe  V.  Bird,  48  Vt.-  678. 

7.  In  an  action  of  debt  against  a  justice  of 
the  peace  to  recover  the  penalty  prescribed  by 
C'.  S.  c.  66,  8.  16,  for  solemnizing  the  marriage 
of  the  plaintiff's  minor  daughter  without  his 
consent,  the  declaration  failed  to  charge  the 
offense  as  aQmimt  the  form  of  the  Htatute,  d'c. 
Held,  sufficient  on  motion  in  arrest,  following 
the  precedent  in  Ellt's  v.  Hull,  2  Aik.  41 ;  but 
limiting  the  decision  to  actions  on  this  particular 
statute.     Burtiell  v.  Dodge,  83  Vt.  462. 

8.  Bemedial  statute.  When  a  statute  gives 
the  aggrieved  party  a  right  to  recover  cumula- 
tive damages  (as  double  damages  and  costs), 
it  is  treated  as  a  remedial  and  not  a  penal 
statute  :— 8o  held,  in  an  action  of  trespass  under 
G.  S.  c.  104,  s.  9,  for  the  worrying.  &c.,  of  the 
plaintiff's  sheep  by  the  defendant's  dog.  Bur- 
nett V.  Ward,  42  Vt.  80.  (See  Newman  v. 
Waite,^\t.  687.) 

9.  In  such  case,  the  rule  of  evidence  applic- 
able to  criminal  prosecutions  and  strictly  penal 
actions  (as  that  the  jury  must  be  satisfied  be- 
yond reasonable  doubt)  does  not  apply.    lb. 

10.  In  an  action  to  recover  the  forfeiture 
given  by  a  penal  statute  to  the  party  aggrieved, 
or  to  such  party  and  the  State,  no  minute  of 
the  true  day,  &c.,  of  the  exhibition  of  the  writ 
is  necessary.  Benton  v.  Crook,  Brayt.  188. 
HaU  V.  Ada?nif,  1  Aik.  68  (1826). 

11.  Penal— Minute.  An  action  to  recover 
treble  damages  given  by  sec.  1  of  the  statute  to 
prevent  trespass,  &c.(Slade'8  Stat.  280),  requires 
a  minute  on  the  process  of  the  time  of  exhibit- 
ing it.     B(yifien  v.  Fuller,  2  Tyl.  S!>. 

12.  The  statute  which  requires  a  true  min- 
ute of  the  day.  month  and  year  to  be  entered 
upon  a  writ  **  when  the  same  was  signed*'  (G. 
S.  c.  62,  8.  9),  is  not  satisfied  by  such  minute 
of  the  day,  &c.,  when  the  writ  w&s  exhibited. 
Such  minute  cannot  be  afterwards  made,  nor 
can  be  amended.  Pollard  v.  Wilder,  17  Vt. 
48  MontpeUer  v.  Andrews,  16  Vt.  604.  Whee- 
lock  V.  Sears,  19  Vt.  559.  School  District  v. 
Austin,  46  Vt.  90. 

13.  The  statute  subjecting  an  officer  receiv- 
ing illegal  fees  to  the  payment  to  the  party  ag- 
grieved of  ten  dollars  for  each  dollar  of  excess 
of  fees  so  received  (G.  S.  c.  125,  s.  17)  is  a 
penal  statute ;  and  a  true  minute  of  the  day, 
month  and  year  when  the  writ  is  signed,  in  an 
action  to  recover  such  penalty,   is  required, 

Wheelock  v.  Sears. 

14.  A  qui  ta/m  suit  to  recover  of  a  highway 
surveyor  the  penalty  provided  in  section  8  of 
the  act  of  March  3,  1797  (C.  S.,  p.  480),  for 
not  clearing  a  highway  of  obstructions,  where 
one  moiety  goes  to  the  town  treasurer  and  the 
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Other  to  any  person  who  shall  prosecute,  re- 
quires a  minute  of  the  day,  month  and  year 
when  the  writ  issues.  Dassanee  v.  GatfSy  13 
Vt.  255. 

15.  Measure  of  proof.  In  actions  upon 
penal  statutes  full  proof,  as  in  criminal  cases, 
is  required  to  warrant  a  recovery.  Bant^t  v. 
Ray.  33  Vt.  205.     Brooke  v.  Clayea,  10  Vt.  37. 

16.  In  an  action  upon  the  statute  authoriz- 
ing the  recovery  of  double  the  value  of  the 
effects  of  a  deceased  person  embezzled  or 
alienated  before  administration  granted  (G. 
8.,  c.  51,  s.  lO.l— Held,  (1),  that,  in  order  to 
subject  the  defendant  to  the  penalty,  he  must 
have  acted  from  a  wrong  motive,  and  mala 
fide,,  (2),  that  the  plaintiff  must  make  out 
what  is  called  full  proof,  and  cannot  recover 
on  merely  a  preponderance  of  testimony.  Royi* 
v.  Roys,  13  Vt.  543. 

17.  Qm  tarn— Civil  action.  A  q^U  tam 
action  is  a  civil  action.  WaterH  v.  Day,  10  Vt. 
487. 

18.  Bo  is  an  action  of  debt  by  a  town  to 
recover  certain  penalties  under  the  listing  act. 
Pviney  v.  RelUyws,  8  Vt.  272. 

19.  Survivorship.  A  prosecution  qvi  tam 
for  usury  abates  by  death  of  the  defendant. 
Nor  if  he  dies  after  verdict  and  before  the  law 
term,  where  judgment  is  respited  by  motion  in 
arrest,  will  judgment  be  rendered  7iunc  pro 
tunc.     Benmn  v.  Egerton,  Brayt.  21. 

20.  Two  joint  creditors  bring  their  action 
qui  tam  to  recover  the  |)enalty  given  by  statute 
for  a  fraudulent  conveyance,  and  one  of  them 
dies  '.—Held,  that  the  action  survive*  to  the 
other.      Wright  v.  Eldred,  2  D.  (Iiip.  37. 

21.  Judgment,  &c.,  as  a  bar.  Where  the 
amount  of  a  penalty  was  fixed  by  statute,  the 
record  of  a  conviction  before  a  justice  on  vol- 
untary confession,  and  payment  of  the  full  pen- 
alty, were  held  a  bar  to  a  subsequent  action  qvi 
tam ; — decision  limited  to  the  special  case. 
Hamilton  v.  Williams,  1  Tyl.  15. 

22.  Trespass  Act.  In  the  act  to  prevent 
certain  trespasses  (Slade*s  stat.  281,  s.  5)  the 
word  "wilfully"  is  not  synonymous  with  volun- 
tarily, but  implies  a  tort,  or  wrong.  Savage  v. 
Tullar,  Brayt.  223. 

23.  Inspection  Act.  Under  stat.  1850,  No. 
28,  giving  to  **the  person  injured"  an  action  to 
recover  a  penalty  tor  the  selling  of  flour  not  in- 
specied'.—Held,  that  the  public  at  large,  the 
dealers  in  flour,  and  not  flour  inspectors,  were 
intended  to  be  protected  by  the  statute ;  that 
the  injury  to  the  inspector  was  but  indirect  and 
remote,  and  that  he  could  not  maintain  an  ac- 
tion for  the  penalty.  Hatch  v.  Robinwn,  26  Vt. 
787. 

See  Fraudulent  Gonvkyance. 


AGENT. 

I.     Proof  of  Aq«noy. 
II.    Authority  of  Agent  ;    Ratification    ♦ 
AND   Revocation  ;     Particular 
Agents  ;  Notice  of  Termination 
OF  Agency  ;  Mode  of  Contract- 
ing. 

III.  Duties,    Liabilities  and  Rights  of 

Agent. 

1.  As  to  his  principal. 

2.  As  to  tliird  person. 

IV.  Acts  and  Declarations  of  Agent. 

1.  As  binding  his  principal. 

2.  As  enuring  to  the  benefit  of  his 

principal. 

I.     Proof  of  Agency. 

1.  In  a  case  where  an  agency  could  be  cre- 
ated without  writing,  the  question  was  whether  . 
the  plaintiff's  wife  was  his  agent  to  w^tle  a  cer- 
tain demand.  Held,  that  the  defendant  could 
prove  this  by  the  plaintiff's  admission  that  he 
had  given  his  wife  "'a  power  of  attorney"  to 
settle  the  demand,  without  notice  to  produce  a 
wTitten  power.      Curtis  v.  Ingham,  2  Vt.  287. 

2.  When  one  has  conveyed  land  with  war- 
ranty, and  afterwards  puts  a  third  person  In 
possession  which  may  enure  to  the  benefit  of 
his  grantee,  this  affords  ground  for  the  pre- 
sumption that  he  acted  therein  as  agent  for  his 
grantee.      Warner  v.  Page,  4  Vt.  291. 

3.  Where  a  writing  is  necessary  to  the  ere. 
ation  of  an  agency,  the  writing  should  be  pro- 
duced  in  order  to  prove  the  agency.  In  other 
cases,  the  agency  may  be  proved  either  by 
direct  evidence,  or  by  the  habit  and  course  of 
dealings  of  the  parties,  or  by  recognition. 
Walsh  V.  PiercA>,  12  Vt.  130. 

4.  Certain  facts  stated  as  constituting  an 
agency.  Alcxand/^r  v.  Bank  of  Rutland,  24 
Vt.  222. 

5.  In  a  suit  against  a  sheriff  for  not  collect- 
ing and  returning  an  execution  in  favor  of  tiie 
plaintiff  town,  the  defense  wa«  that  the  town, 
by  its  town  agent,  contn)lled  the  execution  : — 
Held.,  (1),  that  evidence  tliat  the  town  agent 
agreed  at  different  times  to  control  the  execu- 
tion and  look  to  the  debtor  for  payment,  had  . 
no  tendency  to  prove  the  issue;  (2),  that 
evidence  that  the  town  agent  had  admitted,  at 
different  times  and  to  different  i>erson8,  that  he 
had  controlled  the  execution,  was  not  admissi . 
ble.     Barnard  v.  Henry,  25  Vt.  289. 

6.  One  is,  at  common  law,  competent  as  a 
witness,  either  for  or  against  his  principal,  to 
prove  his  agency  and  his  acts  done  and  con  - 
tracts  made,  as  agent,  whether  verbal  or  writ- 
ten—as, in  this  case,  to  prove  his  authority  to 
execute  a  note  in  the  name  of  his  *principal. 
Lytle  V.  Bond,  40  Vt.  618. 
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II.      ArTHORITY   OF  AORNT. 

7.  General  agency. .  A  discharge  of  certain 
parties  to  a  subscription  paper,  though  without 
payment,  by  an  agent  clothed  with  **  full  powers 
to  close  the  subscription  in  such  manner  as  he 
should  deem  for  the  best  interests  of  the  col- 
lege" was  held  valid.  MiddUbury  College  v. 
Loomu,  1  Vt.  189.  . 

8.  A  power  of  attorney  under  seal  author- 
ized the  attorney  to  sell  lands  at  the  best  prices, 
either  by  public  auction  or  private  contract,  as 
he  might  think  most  advantageous,  and  upon 
sale  thereof  **  to  sign,  seal  and  execute  all  or 
any  such  contracts,  agreements,  conveyances 
and  assurances,  and  to  do  and  perform  all  such 
acts  and  things  for  perfecting  such  sale  or  sales 
•  •  as  shall  be  requisite  and  necessary  in  that 
behalf."  Held^  that  the  power  authorized  the 
attorney,  on  sale,  to  convey  by  deed  containing 
the  usual  covenants  of  warranty,  and  that  his 
principal  was  bound  by  such  covenants.  Petern 
V.  FarT^ftitorth,  15  Vt.  165. 

9.  A,  the  plaintifTs  head  millwright,  on  be 
half  of  the  plaintifiF,  made  a  contract  with  the 
defendant  to  fit  up  his  mill  upon  terms  differing 
from  the  plaintiff's  established  price  lists.  A 
had  been  directed  by  the  plaintiff  not  to  vary 
from  these  lists.  Held,  nevertheless,  in  the 
special  circumstances  of  this  case,  that  the  plain- 
tiff was  bound  by  the  contract  of  A.  WiUiaTtM 
V.  Oolbjf,  44  Vt.  40. 

10.  The  defendants  carried  on  a  country 
store,  which  was  managed  by  R  as  their  general 
agent  in  that  business.  He  was  instructed  not 
to  pay  cash  for  butter,  but  to  take  in  so  much, 
on  debts  and  in  exchange  for  goods,  as  might 
be  necessary  to  supply  customers  according  to 
such  custom  of  country  merchants.  He  was  at 
the  same  time  agent  for  another  person  for  the 
purchase  of  butter  for  cash,  and  contracted 
with  the  plaintiff  for  all  the  butter  he  should 
make  until  June  following,  to  be  delivered  at 
the  defendants'  store,  and  to  pay  the  cash  there- 
for. The  plaintiff  supposed  that  the  butter  was 
for  the  defendants  and  had  no  notice  to  the  con- 
trary, nor  of  any  instructions  to  R  not  to  pay 
cash.  It  did  not  appear  that  the  defendants 
knew  that  the  plaintiff  supposed  he  was 
selling  the  butter  to  them.  The  plaintiff  deliv- 
ered on  the  contract  eight  tubs  of  butter,  but 
the  defendants  derived  no  benefit  therefrom. 
Ifeld^  that  the  defendants  were  not  liable  there- 
for.    Cochran  v.  Jiiehardson,  33  Vt.  169. 

11.  A  general  agent  for  the  leasing  of  the 
principal's  farm  and  managing  his  business,  but 
not  his  universal  agent,  cannot  lease  the  princi- 
pal's farm  jointly  with  his  own,  so  as  to  make 
the  principal  Jointly  liable  with  himself  upon 
the  stipulations  in  the  lease  in  reference  to  his 
own  property,  as  well  as  the  principal's.  La 
Point  V.  8coU,  36  Vt.  603. 


12.  Limited.  The  defendant,  by  a  contract 
with  S,  delivered  him  wool  to  card  and  cloth  to 
dress.  S  was  then  or  soon  after  employed  by 
the  plaintiff  by  the  month  in  the  plaintiff's  card- 
ing and  clothing  works,  which  was  generally 
known,  and  the  defendant's  wool  was  there 
carded  and  his  cloth  dressed.  Before  the  servi- 
ces were  performed,  and  before  the  defendant 
had  paid  S  therefor,  he  knew  that  S  was  in  the 
employ  of  the  plaintiff  and  that  the  work  was 
done  at  his  shop.  Held,  that  any  payments 
thereafter  made  to  S  should  not  apply  on  the 
plaintiff's  account.     TuUle  v.  Green,  10  Vt.  62. 

13.  The  authority  of  an  agent  to  sell  goods 
does  not  ordinarily  extend  to  the  collection  of 
the  notes  taken  on  such  sales  by  the  prosecution 
of  suits  upon  them,  and  imposing  upon  his  prin- 
cipal a  liability  for  the  costs  and  expenses  of 
such  suits.  And  this  will  not  be  implied  on  the 
ground  of  necessity,  where  no  pressure  of  cir- 
cumstances appears.  Soule  v.  Douglierty,  24 
Vt.  92. 

14.  A  hired  man  upon  a  farm  who  has  had 
authority  to  lend  the  farming  tools,  does  not  re- 
tain that  authority,  even  so  far  as  relates  to  his 
employer,  after  the  attachment  of  the  property 
and  while  it  is  in  tlie  custody  of  the  officer. 
Briggs  v.  Taylor,  35  Vt.  57. 

15.  Special.  The  plaintiff  sent  his  son  to 
the  defendant  to  demand  a  specific  sum  as  pay- 
ment for  the  use  of  a  horse.  The  defendant 
tendered  the  son  a  less  sum,  which  was  refused. 
Held,  that  this  was  not  a  tender  to  the  plaintiff. 
Chipman  v.  Batett,  5  Vt.  148. 

16.  The  defendant  authorized  his  agent  to 
purchase  onehalf  the  plaintiff's  hay  on  the  de- 
fendant's account,  and  no  more.  The  agent 
represented  to  the  plaintiff  that  he  was  author- 
ized to  purchase  the  whole  on  the  defendant's 
account,  and  the  plaintiff,  relying  upon  this  re- 
presentation as  true,  sold  the  whole,  of  which 
onehalf  only  came  to  the  defendant's  use,  and 
the  agent  took  to  himself  the  other  half.  Held, 
that  the  defendant  was  liable  for  only  onehalf. 
It  is  a  case  of  want  of  authority  in  the  agent, 
and  not  of  a  departure  from  his  instructions  as 
to  a  matter  within  the  scope  of  his  authority. 
HurUmrt  v.  Kneeland,  32  Vt.  316. 

17.  The  defendant  offered  to  sell  the  plain- 
tiff«  at  a  price  named,  certain  cheese,  to  be  taken 
and  paid  for  by  the  plaintiff  on  the  week  follow- 
ing, or  as  soon  thereafter  as  the  plaintiff  could 
attend  to  it,  provided  the  plaintiff  should  notify 
him  the  next  day  of  his  acceptance  of  the  offer. 
On  the  next  day  the  plaintiff  sent  L  to  the  de- 
fendant for  the  purpose,  and  no  other,  of  notify- 
ing the  defendant  that  he  would  take  the  cheese 
on  the  terms  proposed  and  to  pay  the  defendant 
$10  as  part  of  the  price.  L  gave  the  notice  and 
offered  the  money,  which  the  defendant  refused 
to  take  unless  it  was  understood  that  the  plain- 
tiff should  take  and  pay  for  the  cheese  by  thQ 
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middle  of  the  week  following.  L  said  the 
plaintiff  would  do  so,  and,  if  not,  that  the  $10 
paid  would  be  forfeited  and  belong  to  the  de- 
fendant, whereupon  the  defendant  took  the 
money.  The  plaintiff,  as  soon  as  he  could  at- 
tend to  it,  but  later  than  the  middle  of  the  fol- 
lowing week,  called  for  and  offered  to  take  and 
pay  for  the  cheese.  The  defendant  refused  to 
deliver  the  cheese  because  not  called  for  by  the 
middle  of  the  week,  and  refused  to  pay  back 
the  $10.  In  an  action  for  refusal  to  deliver, 
and  on  the  money  counts; — Held,  that  the 
plaintiff  could  not  recover  for  the  refusal  to 
deliver,  but  could  recover  the  $10  retained — L 
having  no  authority  to  make  a  new  bargain, 
nor  to  pay  the  $10,  except  upon  the  terms  of 
the  plaintiff's  acceptance  of  the  defendant's 
original  offer,  which  the  defendant  had  legally 
repudiated.     Sprague  v.  TVoiw,  34  Vt.  150. 

18.  In  a  case  where  a  special  demand  is 
necessary  in  order  to  lay  the  foundation  for  an 
action  upon  a  contract,  a  demand  different  from 
what  the  contract  calls  for  is  nugatory.  In  such 
case,  where  a  demand  was  made  by  an  agent  dif- 
ferent from  what  the  contract  called  for,  and 
his  authority  was  limited  to  the  making  of  a 
demand  in  that  form ;— /7«W,  that  a  refusal  to 
comply  with  such  demand,  or  to  do  anything 
about  the  matter,  was  not  a  waiver  of  the  agent's 
want  of  authority,  nor  a  waiver  of  a  legd  de- 
mand.    Oroot  V.  Story,  41  Vt.  538. 

19.  The  plaintiff  authorized  L  to  sell  a 
building  for  him  at  a  price  named.  L  sold  it 
to  the  defendants  at  that  price,  with  the  mu- 
tual understanding  that  they  might  immediately 
take  possession  and  remove  it,  and  should  pay 
for  it  at  their  convenience  after  such  removal. 
While  the  defendants  were  removing  the  build- 
ing, the  plaintiff  forbade  them  from  meddling 
with  it.  The  defendants  persisted  and  the 
plaintiff  brought  trespass  therefor.  The  court 
charged  the  jury,  that  the  authority  given  to  L  to 
sell,  authorized  him  to  surrender  the  possession  of 
the  building  without  payment,  upon  the  defend- 
ants' promise  to  pay  after  its  removal  at  their 
convenience.  Held  erroneous : — that,  as  a  spe- 
cial agent,  L  had  no  authority  to  sell  on  a  cre- 
dit; that  this  was  a  sale  upon  a  credit;  nor 
could  he  waive  the  plaintiff's  lien  for  the  price. 
RUey  V.  Wheeler,  44  Vt.  189. 

20.  A  special  agent  to  sell  a  horse  has  au- 
thority to  warrant,  unless  directed  otherwise  by 
his  principal.     Deming  v.  Chcuie,  48  Vt.  882. 

21.  A  writing  directed  to  the  plaintiff,  author- 
izing a  special  agent  of  the  defendants  to  sell  in 
their  store  with  their  goods  whatever  goods  the 
plaintiff  might  sell  or  consign  to  such  agent,  and 
that  he  might  draw  out  the  avails  of  all  said 
goods  sold,  was  heldnoi  to  authorize  such  agent 
to  purchase  goods  of  the  plaintiff  in  the  name 
of  the  defendants;  and  where  he  did  so,  the 
fact  alone  that  the  goods  so  purchased  were  re- 


ceived into  the  defendants'  store  and  sold  with 
their  gcxxls,  was  not  a  ratification  of  the  pur- 
chase in  their  name,  and  that  the  plaintiff  could 
not  recover  of  them  as  for  goods  sold,  but  must 
look  to  the  proceeds,  as  provided  in  the  writ- 
ing.    Taum  V.  Hmdee,  27  Vt  258. 

22.  An  i^nt  was  appointed  at  a  meeting  of 
a  Are  district  **  to  purchase  whatever  of  fire  ap- 
paratus the  district  may  vote  to  buy."  The  dis- 
trict then  voted,  (1),  **  that  $500  be  appropriated 
to  defray  the  expenses  and  preparation  of  suit- 
able fire  apparatus  for  the  use  of  the  district ;" 
and  (2),  "that  the  agent  be  instructed  to  expend 
a  sum  not  to  exceed  $1,000,  which  shall  include 
fire  apparatus  and  reservoirs,  and  all  things 
necessary  for  the  protection  of  the  district  from 
fire."  The  agent  purchased  of  the  plaintiff, 
who  had  a  copy  of  these  votes,  a  fire  engine, 
&c.,  at  the  price  of  $738.  Held  {Peck,  J,  dis- 
senting), that  the  agent  did  not  exceed  his  au- 
thority under  these  votes.  Hunneman  v.  Fvre 
DUtrict,  87  Vt.  40. 

23.  The  defendant  was  employed  by  the 
plaintiff  to  assist  him  in  selling  some  horses, 
taken  from  Vermont  to  Baltimore,  Maryland ; 
was  there  directed  to  take  them  to  Richmond, 
Va.,  and  if  not  there  sold  to  take  them  for  sale 
to  Petersburgh,  Va.  The  defendant  did  so,  but 
not  succeeding  in  selling  the  horses  at  either 
place,  he,  without  communicating  with  the 
plaintiff,  took  the  horses  into  North  Car- 
olina, South  Carolina  and  Georgia,  and 
finally  succeeded,  by  swapping  off  the  horses, 
in  converting  them  into  money.  The  defend- 
ant acted  throughout  in  good  faith,  for  what  he 
supposed  was  for  the  best  interests  of  the  plain- 
tiff. Held,  that  he  had  no  authority  to  go  be- 
yond Petersburgh,  and  that  he  was  not  entitled 
to  be  allowed,  as  against  the  proceeds  of  the 
sale,  his  expenses  and  charges  after  leaving 
Petersburgh.     Fuller  v.  ElUs,  39  Vt.  345. 

24.  Baldwin,  the  agent  of  an  express  com- 
pany, employed  the  defendant  to  receive  ex- 
press packages  in  Baldwin's  absence,  giving  the 
company's  receipts  therefor,  and  to  deliver 
packages.  The  general  agent  of  the  company 
knew  of  this  arrangement,  made  no  objection, 
and  permitted  the  business  to  be  so  done.  The 
plaintiff  delivered  a  package  of  money  to  the 
defendant  to  be  forwarded  by  express,  believ- 
ing him  to  be  the  agent  of  the  company.  The 
defendant  received  the  package,  and  gave  a 
receipt  therefor  in  the  usual  form  of  the  com- 
pany's receipts,  signed  *' J.  B.  Baldwin,  agent, 
by  S.  W.  Proctor,"  (defendant).  The  package 
was  not  entered  on  the  books  of  the  company 
and  never  reached  the  consignee.  The  plain- 
tiff, after  demand  of  the  money  of  the  defend- 
ant, brought  this  action  of  assumpsit  in  the 
common  counts  therefor.  Held,  that  in  this 
transaction  the  defendant  was  the  agent  of  the 
express  company  and  that  his  acts  bound  the 
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company ;  and  therefore  he  was  not  liable  in 
this  action.     Landon  v.  Proctor,  39  Vt.  78. 

25.  Construction  of  a  writing  creating  a 
limited  agency.  Spooner  v.  Thompson,  48  Vt. 
259. 

26.  BiBk  of  dealing  with  agent.  Who. 
ever  deals  with  an  agent,  having  only  a  special 
or  limited  authority,  is  bound  at  his  peril  to 
know  the  extent  of  the  authority.  WhiU  v. 
Langdon,  30  Vt.  699.  Sprague  v.  Train,  34 
Vt.  150.    Qoodrieh  v.  Tracy,  43  Vt.  314. 

27.  A  contract  cannot  be  implied  against  a 
principal  which  his  agent  had  no  authority  to 
make,  and  when  such  want  of  authority  was 
known  to  the  other  party.  (Applied  to  a  trans- 
action with  an  overseer  of  the  poor  where  the 
town  was  sought  to  be  charged.)  Aldrich  v. 
Londonderry,  5  Vt.  441. 

28.  Wliere  the  plaintiff  sold  goods  to  B  to 
be  used  in  a  business  carried  on  by  him  in  the 
name  of  the  defendant,  but  where  B  had  no 
authority  to  buy  goods  on  the  defendant's 
credit,  and  the  plaintiff  charged  the  goods  to 
the  defendant,— it  was  held,  in  an  action  on 
book  for  the  price,  that  it  was  not  enough  to 
charge  the  defendant  in  the  action  that  the 
plaintiff  might  be  justified  from  the  circum- 
stances In  regarding  the  defendant  as  the  prin- 
cipal, unless  he  also  had  sufficient  grounds  for 
believing  that  B  was  authorized  to  make  the 
purchase  on  the  defendant's  credit.  Brown  v. 
Bimngn,  22  Vt.  9.    27  Vt.  265. 

29.  Where  a  note  was  given  by  one  as  an 
agent,  but  without  authority,  and  this  was 
known  to  the  payee  ;—Held,  that,  in  an  action 
thereon  by  a  bona  fide  holder,  the  principal  was 
not  liable.    Holden  v.  Durant,  29  Vt.  184. 

30.  Batificationofactofagent.  The  ac- 
ceptance  of  a  contract  negotiated  in  one's  be- 
half by  a  volunteer  agent  perfects  it,  as  if  made 
by  precedent  authority.     Middlebury  College  v. 

Wmamsan,  1  Vt.  212. 

31.  Though  where  an  agent  exceeds  his  au- 
thority, his  principal  may  repudiate  the  transac- 
tion entirely,  yet  he  cannot  adopt  one  part  of  it 
and  reject  another,  but  his  adoption  of  it  in  part 
is  an  adoption  of  it  as  a  whole.  Newell  ^v, 
HurUmH,  2  Vt.  351. 

32.  That  a  contract  made  by  an  agent, 
though  without  authority,  cannot  be  rescinded 
by  the  principal  while  he  retains  the  considera- 
tions—see Qray  v.  Otis,  11  Vt.  628. 

33.  If  an  agent  exceeds  his  authority  by  bor- 
rowing money  on  the  credit  of  his  principal,  and 
the  money  goes  into  the  business  of  the  princi- 
pal, and  to  his  benefit,  yet  all  without  his  know- 
ledge, he  is  not  liable  therefor  to  the  lender, 
without  a  subsequent  promise  to  pay.  Spooner 
v.  Thompson,  48  Vt.  259. 

34.  The  plaintiff,  at  the  request  of  T,  the 
defendant's  clerk,  finished  off  a  room  which  the 
derk  wished  to  occupy    and  afterwards  did 


occupy  in  a  house  which  the  plaintiff  was 
building  for  the  defendant,  under  a  contract 
which  did  not  include  the  finishing  off  of  that 
room.  Held,  that  from  the  defendant's  owner- 
ship of  the  house  and  the  fact  that  T  was  his 
clerk,  it  could  not  be  inferred,  as  matter  of  law, 
that  the  room  was  finished  off  by  the  express 
or  implied  consent  of  the  defendant,  and  that  he 
was  not  liable  to  pay  therefor.  Emery  v. 
Thompson,  27  Vt.  614. 

35.  Where  one,  without  any  authority  prov- 
ed, signs  his  name  to  a  promissory  note  as  attor- 
ney for  A,  a  letter  afterwards  written  to  the 
payee  by  A,  in  which  he  speaks  of  the  note  as 
my  note  and  promises  to  pay  it  if  the  payee 
will  wait  a  certain  time  for  payment,  is  in  law 
an  adoption  of  the  act  of  the  attorney,  and  is 
equivalent  to  an  antecedent  authority  to  execute 
the  note.  So  held  in  an  action  brought  Upon  the 
note  before  the  expiration  of  the  time  for  pay- 
ment named  in  the  letter.  Bigelow  v.  Denison, 
23  Vt.  564. 

36.  The  defendant  in  March  received  money 
from  his  wife,  which  at  the  time  he  understood 
was  received  by  her  in  payment  of  a  debt  due 
him,  but  which  in  fact  was  the  proceeds  of  a 
note  taken  by  her  for  such  debt,  and  by  her, 
without  authority,  indorsed  in  the  defendant's 
name  to  the  plaintiff  bank,  which  paid  her  the 
money  thereon.  The  defendant,  on  the  22nd 
May  following,  learned  the  true  facts  in  the 
case,  and  knowing  that  the  maker  of  the  note 
was  in  failing  circumstances,  withheld  from  the 
bank  the  fact  of#the  unauthorized  use  of  his 
name  in  the  indorsement,  until  after  the  protest 
of  the  note,  June  8,  and  retained  the  money. 
Held,  that  this  was  in  law  a  ratification  of  the 
indorsement,  and  that  it  was  error  not  so  to 
instruct  the  jury.  Bank  of  Orleans  v.  Fassett, 
42  Vt.  432. 

37.  The  plaintiff  authorized  her  agent  to 
settle  a  civil  prosecution  in  her  behalf  for 
bastardy  against  one  P,  a  married  man,  and  the 
agent  settled  it  by  taking  the  note  of  the  defen- 
dant to  her  therefor,  and  upon  the  additional 
consideration,  as  expressed  in  an  agreement 
executed  by  her,  that  she  would  not  institute  or 
testify  in  any  criminal  prosecution  against  P. 
In  an  action  upon  the  note, — Jield,  that  the  note 
was  illegal  and  void,  notwithstanding  the  agent 
exceeded  his  authority  in  making  such  agree- 
ment not  to  prosecute,  and  although  the  plain- 
tiff signed  the  agreement  without  knowing  its 
contents,  supposing  it  to  be  merely  a  settlement 
of  the  civil  prosecution ;  for  that,  by  receiving 
the  note  and  putting  it  in  suit,  she  in  law  ratifi- 
ed the  acts  of  her  agent,  ihnith  v.  Finney,  32 
Vt.  282. 

38.  The  appropriation  by  a  corporation  of 
money  obtained  on  a  promissory  note,  executed 
as  the  note  of  the  corporation  by  one,  as  agent, 
but  without  authority,  is  a  ratification  of  his  act 
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and  makes  it  the  note  of  the  corporation.    Wind- 
ham Prao,  InU.  v.  Sprague,  48  Vt.  502. 

39.  Where  A  acted  for  and  in  behalf  of  B, 
as  in  the  sale  of  B's  horse,  though  A  was  in- 
terested in  the  sale  to  the  extent  of  having  all 
he  could  get  above  a  named  price,  and  B  being 
informed  of  the  terms  of  the  contract  consented 
thereto  and  received  the  proceeds  of  the  sale, 
the  warranty  of  A  binds  B  as  his  agent,  whether 
A  acted  by  the  direction  and  request  of  B,  or  by 
his  permission  merely  in  making  the  sale.  Held 
erroneous,  upon  these  facts,  to  leave  to  the  jury 
the  question  of  A's  agency,  or  whether  B  adopt- 
ed and  ratified  the  contract  *^asmade  an  hi$  own 
aecounV    Fay  v.  Richmond,  48  Vt.  25. 

40.  Where  A  was  agent  for  B  in  negotiating 
the  piut;ha0e  of  a  horse,  and  he  negotiated  the 
trade  so  far  as  to  agree  upon  the  price  and  the 
terms  of  payment,  and  paid  part  of  the  price, 
but  the  completion  of  the  trade  was  left  open 
until  B  should  see  the  horse,  and  B  afterwards, 
on  seeing  the  horse,  took  it  and  adjusted  the 
balance  of  the  price  upon  the  terms  first  agreed 
upon  by  A,  and  took  a  bill  of  sale  of  the  horse ; 
Held,  that  A  was  so  far  agent  of  B  that  B  was 
bound  by  the  previous  notice  to  A  of  an  un 
soundness  of  the  horse,  although  B  had  no  such 
notice  or  information  in  fact.  Hill  v.  North, 
84  Vt.  604. 

41.  A  put  upon  his  farm  for  the  use  of  B,  his 
tenant,  a  yoke  of  oxen  at  an  appraised  value, 
the  profits  or  loss  to  be  divided.  By  mutual 
consent  B  sold  the  oxen  at  a  price  fixed  upon, 
which  A  received.  In  an  aittion  against  both 
for  a  false  representation  as  to  soundness,  made 
by  B  in  the  aale, — Held,  that  both  were  liable, 
whether  the  relation  between  them  be  regarded 
as  that  ot  partners,  joint  owners,  or  principal 
and  agent,  although  A  did  not  know  of  the  un- 
soundness, or  of  the  false  representation  of  B, 
Ladd  V.  Lard,  36  Vt.  194. 

42*  The  defendants'  agent  pledged  their 
credit  to  the  plaintiffs,  for  goods  to  be  supplied 
to  K,  their  sub-contractor.  The  defendants 
agreed  to  pay  therefor,  if  they  had  sufilcient 
funds  in  their  hands  belonging  to  K,— which  they 
had.  At  the  defendants'  request,  K  examined 
his  accounts  with  the  plaintiffs  and '  the  defen- 
dants delivered  a  statement  thereof  to  the  agent 
who  proceeded  to  pay  part.  Held,  that  although 
the  agent  might  have  exceeded  his  authority  in 
the  outset,  the  defendants  by  their  subsequent 
acts  had  adopted  and  ratified  his  promise. 
Burgees  y.  Harris,  47  Vt.  322. 

43.  An  expressed  disapprobation  of  the  acts 
or  authority  of  one  who  assumed  to  act  as  agent 
of  another,  will  not  prevent  a  subsequent  ratifi- 
cation and  adoption  of  them.  Woodward  v. 
Harlow,  28  Vt.  338. 

44.  One  B,  without  authority,  signed  the 
name  of  the  Intestate  as  a  subscriber  for  ten 
shares  of  the  capital  stock  of  a  corporation.    In 


an  action  upon  the  sul)scription,— -^<pW,  that  the 
subsequent  declarations  of  the  intestate  to 
strangers  that  he  had  taken  that  amount  of  stock 
in  the  corporation,  did  not  amount  in  law  to  a 
ratification  of  the  subscription.  They  were 
only  evidence.  Rutland  <fc  Bw.  R.  Co.,  v. 
Lincoln,  29  Vt.  206. 

45.  It  is  not  the  duty  of  a  principal,  upon 
learning  that  his  special  agent,  or  other  person, 
has  sold  his  property  without  authority,  to  seek 
the  purchaser  and  give  notice  of  his  claim ;  and 
his  omission  to  do  so,  and  his  mere  silence,  are 
not  ordinarily  to  be  construed  as  a  ratification 
of  the  sale.  White  v.  Langdon,  30  Vt.  599,  and 
see  Strang  v.  EWncarth,  26  Vt.  366. 

46.  Revocation  by  death  of  principal. 
The  death  of  the  principal  instantly  terminates 
the  authority  of  the  agent ;  and  alV  dealings 
with  the  agent  thereafter,  although  by  parties 
ignorant  of  the  principal's  death,  are  void  and 
of  no  effect.  Datm  v.  Windsor  Savings  Bank, 
46  Vt.  728;  and  see  Mich.  State  Bank  v.  Leaven, 
tporth,  28  Vt.  209.  Mich.  Ins.  Oo.^  v.  Leaven^ 
worth,  30  Vt.  11.  Seargent  v.  Seward,  31  Vt. 
509. 

47.  Particular  agents— Steamboat  cap- 
tain. The  captain  of  a  steamer  on  Lake 
Champlaln  Is  to  be  regarded  as  the  general 
agent  of  the  owners ;  and  prima  facie  the  owners 
are  llabl^  for  all  contracts  for  carrying  made 
by  the  captain  or  other  general  agent  for  that 
purpose,  within  the  powers  of  the  owners  them- 
selves. The  ontis  of  proving  that  such  contract 
was  personal  with  the  captain  Is  upon  the 
owners;  and  held,  that  the  mere  fact  that  the 
owners  permitted  the  captain  to  take  the  per- 
quisites for  carrying  parcels  [as  bank  bills], 
was  not  sufl[iclent  to  exonerate  the  owners  (a 
corporation)  from  liability  as  common  carriers; 
— that  this  was  an  arrangement  among  them- 
selves. Farm.  &  Mechs.  Bank  v.  Champlain 
Tr.  Co.,  23  Vt.  186. 

48.  Clerk  in  Store.  The  clerk  in  a  store 
was  held  to  be  the  general  agent  of  his  princi- 
pal for  the  sale  of  goods,  and  that  his  sale  of 
goods  upon  a  credit  bound  the  principal, 
although  he  exceeded  his  authority  In  so  doing, 
where  the  purchaser  had  no  notice  of  the  limita- 
tion of  the  authority.  Linsley  v.  Ixfvely,  26  Vt. 
123. 

49.  Clerks  In  our  country  stores,  with  whom 
are  left  the  goods  and  demands  of  our  mer- 
chants, have  charge  of  both,  and,  In  the  absence 
of  their  principals,  have  authority  to  receive  pay 
on  the  demands,  and  to  Institute  suits  for  their 
security,  when  an  emergency  arises,  and  to  em- 
ploy an  attorney  therein,  and,  as  Incident,  to 
defeat  a  previous  fraudulent  attachment,  and 
thus  bind  their  principals.  Da/vis  v.  WcUerman, 
10  Vt.  526.    24  Vt.  96. 

50.  Agent  with  power  of  sale.  Where 
the  plaintiff  put  Into  the  hands  of  a  general 
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trader,  who  was  also  a  factor  employed  in  sell- 
ing goods  for  others,  a  lot  of  goods  for  sale,  and 
also  sent  him  other  goods  of  like  kind  by  mis- 
take, and  not  intended  or  received  for  sale,  and 
the  trader  sold  all  the  goods  ,—Held,  that  the 
plaintiff  could  not  avoid  the  sale  as  to  any  of 
the  goods.     Oiblm  v.  Linsley,  18  Vt.  208. 

51.  K,  the  plaintifTs  agent,  holding  the 
plaintifTs  pn^rty  with  power  of  sale,  sold  it 
to  S  by  sale  which  was  fraudulent  as  to  K's 
creditors,  who  attached  it.  Held,  that  the 
plaintifTs  title  passed  to  8 ;  that  the  sale  was 
good  as  to  the  plaintiff,  and  that  he  had  no 
remedy  against  K's  creditors.     Ih. 

52.  A  power  of  sale  conferred  upon  a  bailee 
is  a  personal  trust,  which  the  bailee  cannot 
delegate  to  another.  Hunt  v.  Douglass,  22  Vt. 
128. 

53.  Sub-agent.  A  sub-agent  employed  to 
sell  stoves,  &c.,  in  a  given  section  of  country, 
for  cash,  or  other  pay,  or  on  credit,  in  his  dis- 
cretion, is  not,  as  such,  authorized  to  give  the 
note  of  his  principal  payable  in  such  wares  at  a 
future  day,  and  thereby  bind  his  principal  by 
the  acknowledgment  of  '* value  received."  DenC- 
mm  V.  Tyson,  17  Vt.  549. 

54.  Agent  from  necessity.  The  defendant 
bad  contracted  to  float  certain  lumber  of  the 
plaintiff  down  a  river  and  deposit  it  in  a  cer- 
tain cove,  but  being  prevented  by  the  owner  of 
the  cove  from  there  depositing  it,  he  left  it 
fastened  in  an  eddy  below,  from  which  it  was 
swept  away  by  a  freshet.  In  an  action  for 
negligence  ;—irpW,  that  from  a  contingency 
not  contemplated  by  the  parties  the  defendant 
became  the  plaintifTs  agent  from  necessity,  and 
was  bound  to  take  prudent  care  of  the  lumber 
until  be  had. given  such  notice  to  the  plaintiff 
as  to  afford  him  an  opportunity  to  take  charge 
of  it,  and  that  until  such  notice  it  remained  in 
the  defendant's  custody.  PicluU  v.  Downer,  4 
Vt.  21,  and  see  Beekteith  v.  Frislne,  32  Vt.  569. 

55.  Notice  of  termination  of  agency. 
There  are  cases  of  a  long  continued  agency 
where  notice  of  a  revocation  of  the  agency  is 
necessary,  and  where,  without  such  notice, 
there  remains  such  an  apparent  agency  after 
the  revocation,  as  will  bind  the  principal  by 
the  subsequent  acts  of  the  agent  as  to  one  who 
bona  fide  contracts  with  him  on  the  faith  of  his 
agency.  But  this  principle  does  not  apply 
where  the  supposed  agent  had  originally  only  a 
special  authority  to  do  a  particular  act,  or 
make  a  particular  contract.  Watts  v.  Ka;C' 
anagh,  85  Vt.  34. 

56.  The  implied  authority  arising  from  a 
general  employment  continues  even  after  the 
agency  has  in  reality  ceased,  as  regards  parties 
who  have  before  given  and  continue  to  give 
credit  to  it,  and  who  have  not  actuaUy  received, 
and  cannot  be  presumed  to  have  had,  notice  of 
the  change.     Tier  v,  Lqmpson,  95  Vt,  179, 


57.  B  had  been  the  defendant's  agent  in  the 
peddling  of  stoves,  but  his  agency  had  in  fact 
ended.  He  continued  the  same  business,  hold- 
ing himself  out  to  the  world  as  such  agent  and 
dealt  with  the  plaintiff,  the  plaintiff  believing 
him  to  be  still  agent.  B's  general  course  of 
dealing  was  known  to  the  defendant,  and  the 
defendant  had  given  no  notice  of  the  termina- 
tion of  B's  agency.  Held,  that  he  was  bound 
by  B's  contract  with  the  plaintiff.  Bradish  v. 
Belknap,  41  Vt.  172. 

58.  Mode  of  contracting.  One  having 
authority  to  sign  the  name  of  another  to  a 
paper— as,  a  subscription  paper— may  do  it  by 
the  hand  of  a  third  person.  Norwich  University 
V.  Denny,  47  Vt.  13. 

59.  If  one  executes  a  contract  under  seal, 
on  Ihe  part  and  behalf  of  another,  he  must  exe- 
cute it  in  the  name  and  affix  the  seal  of  the 
principal.  Roberts  v.  Button,  14Vt.204.  Whee- 
look  V.  MouUon,  15  Vt.  519.  Istiam  v.  Ben- 
nington Iron  Co.,  19  Vt.  259.  MiUer  v.  But- 
land  d  Washington  R,  Co.^36  Vt.  452. 

60.  The  conveyance  of  a  patent  right  by  the 
deed  of  A,  by  the  written  consent  of  B,  the 
owner,  was  held  to  be  equally  effective  with  a 
conveyance  directly  from  B.  Sherman  v. 
Champlain  Transportation  Co.,  31  Vt.  162. 

61.  The  agent  of  a  corporation,  for  a  debt 
of  the  corporation,  gave  a  note  of  the  character 
following :  **I,  A  B,  as  agent  of  the  G.  M.  T. 
corporation,  promise,  &c."  Signed,  '*A  B, 
agent  of  the  G.  M  T.  corporation."  Held,  that 
this  was  the  note  of  the  corporation,  and  that 
no  action  lay  against  A  B  thereon.    Proctor  v. 

Webber,  X  D,  Chip.  371.    20  Vt.  49. 

62.  The  defendants,  agents  of  an  unincorpor- 
ated company,  of  which  the  plaintiff  was  a 
member,  in  consideration  of  land  conveyed  to 
them  in  trust  for  the  company,  executed  to 
him  a  note  therefor,  as  follows:  **For  value 
received,  we,  the  agents  of  the  Wallingford 
Manufacturing  Company,  promise  to  pay  C  G 
R  ten  hundred  dollars  and  interest  till  paid ; 
and  this  note  is  to  be  subject  to  such  assess- 
ments as  shall  be  made  on  the  capital  stock  of 
said  company,  subscribed  for  by  said  R,  and 
if  such  assessments  shall  not  cover  the  full 
amount  of  this  note,  the  balance  to  be  paid  in 
two  years  from  date,  but  the  assessments  made 
are  to  be  indorsed  when  they  become  due." — 
Dated,  and  signed  by  the  defendants,  adding 
the  words,  **Agents  of  the  Wallingford  Manu- 
facturing Company."  The  assessments  on  the 
plaintiffs  subscription  amounted  to  but  part 
of  the  note.  Held  (by  a  majority),  upon  the 
facts  appearing,  (1),  that  the  defendants  did 
not  intend  to  contract  personally  ;  (2),  that 
they  did  not  exceed  their  authority, — and 
hence  that  they  were  not  personally  holden 
upon  the  note,  Roberts  v,  Button^  14  Vt, 
196. 
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63.  Joint  agency.  In  a  matter  of  private 
concern,  or  of  private  appointment,  confided  to 
more  than  one  agent,  not  public  officers  having 
authority  as  such,  all  must  Join  in  the  execu 
tion  of  the  power — as,  conomissioners  appointed 
by  a  town  to  subscribe  for  stock  in  a  railroad. 
Danville  v.  MontpeUer,  Ae.,  R.  Co.,  43  Vt. 
144.  See  Hodgesy.  Thmher,  23  Vt.  455.  New- 
eU  V.  Keith,  11  Vt.  214. 

III.    Duties,    Liabilities    and    Rights    of 
Agent. 

1.     As  to  his  principal, 

64.  The  primary  obligation  of  an  agent, 
whose  authority  is  limited  by  instructions,  is 
to  adhere  faithfully  to  those  instructions ;  tor, 
if  he  unnecessarily  exceed  his  commission,  he 
renders  himself  responsible  to  his  principal  for 
the  consequences  of  his  act.  Fuller  v.  ElUsy 
39  Vt.  345. 

65.  An  agent  is  bound  by  the  instructions 
of  his  principal,  only  as  he  understood  them, 
unless  there  was  fraud,  or  some  fault  on  his 
part  in  not  comprehending  them.  Pickett  v. 
Pearsons,  17  Vt.  470. 

66.  When  the  character  and  nature  of  the 
business  in  which  an  agent  is  employed  require 
^t,  he  should  keep  full,  accurate  and  regular 
accounts  of  all  his  transactions— of  his  pay- 
ments and  disbursements— and  should  render, 
at  all  proper  times,  an  account  thereof  to  his 
principal,  without  suppression,  concealment  or 
overcharge.  Ordinarily,  if  he  omits  his  duty 
in  this  particular,  in  a  court  of  justice  a  pre- 
sumption arises  against  him.  Prout,  J.,  in 
Gallup  V.  MerriU,  40  Vt.  137. 

67.  But,  for  a  fault  in  these  respects  ;— 
Held,  that  he  does  not  thereby  forfeit  a  bal- 
ance due  him,  or  compensation  for  his  services. 
lb.  133.     Walker  v.  Norton,  29  Vt.  226. 

68.  An  agent,  authorized  to  sell  only  for 
money,  is  liable  as  for  money  had  and  received 
upon  a  sale,  although  he  sells  for  something 
else  than  money.  Thompson  v.  Babcock,  Brayt. 
24. 

69.  Where  the  defendant  received  the  plain- 
tiff's  money  as  agent,  but  afterwards  denied 
the  agency  and  claimed  the  money  as  his 
own  ;—ffeld,  that  he  could  not  urge  in  defense 
that  the  suit  was  brought  without  a  demand 
first  made.  One  cannot  claim  the  privileges  of 
a  relation  which  he  has  repudiated.  TiUotson 
V.  McOrillis,  11  Vt.  477. 

70.  In  order  that  an  agent  to  collect  a  debt 
should  be  held  chargeable,  in  an  action  of  ac- 
count, as  having  made  the  debt  or  its  proceeds 
his  own  by  reason  of  his  negligence,  the  case 
must  be  one  of  gross  and  palpable  negligence. 
PickeU  V.  Pearsone,  17  Vt.  470. 

71    Where  an  agent,  on  the  purchase  of 


goods  for  his  principal,  assumed  a  personal  lia- 
bility for  the  payment,  the  vendor  being  unwill- 
ing to  trust  the  principal  ;—-fl>W,  that  the  prin- 
cipal could  not  claim  that  their  relations  were 
thereby  changed,  so  long  as  the  agent  made  no 
claim  as  purchaser,  but  recognized  bis  agency. 
Dmc  V.  Warthen,  37  Vt.  108. 

72.  An  agent  is  not  excused  from  account- 
ing to  his  principal  for  money  received  on  sales 
of  goods  for  his  principal,  although  such  sales, 
as  between  the  principal  and  the  purchaser, 
were  illegal.  Baldwin  v.  Potter,  46  Vt.  402, 
and  see  Thayer  v.  Partridge,  47  Vt.  423. 

73.  Where  one  employs  an  agent,  knowing 
his  incompetency,  if  the  agent  does  his  best  he 
is  entitled  to  compensation.  The  defendants, 
a  school  district,  employed  the  plaintiff  to  sup- 
erintend the  repairs  of  the  school  house.  He 
did  this  in  good  faith  and  with  as  much  dili- 
gence and  skill  as  he  did  his  own  business.  The 
defendants  knew  the  plaintiff's  habits  and  abil- 
ity in  this  respect  when  fhey  employed  him. 
Jleld,  that  the  plaintiff  was  entitled  to  recover 
what  it  was  worth  to  him  to  do  the  work,  al- 
though ^'an  ordinarily  skilful  and  shrewd 
man  *'  could  have  made  the  repairs  for  a  less 
sum.     Felt  V.  School  District,  24  Vt.  297. 

74.  A  was  agent  of  B  for  selling  a  patent 
right,  under  a  contract  that  he  was  to  have  half 
he  could  get,  and  pay  his  own  expenses.  A  hav- 
ing sold  some  rights  and  incurred  expenses,  the 
parties  agreed  that  A  should  give  up  his  agency 
and  B  would  pay  such  expenses.  A  gave  up 
the  agency  and  charged  B  such  expenses.  Held, 
that  the  agreement  was  upon  sufficient  consid- 
eration, although  B  might  have  had  a  right  to 
terminate  the  agency  at  will,  without  payment 
of  expenses  ;  and  that  such  expenses  were  re- 
coverable in  an  action  of  book  account.  Perry 
V.  Buckman,  33  Vt.  7. 

2.     As  to  third  person. 

75.  A  person  assuming  to  act  as  the  agent  of 
another  without  authority  may  be  made  liable 
on  the  contract  as  principal ;  or,  if  the  nature 
of  the  case  do  not  admit  of  such  remedy, 
he  may  be  made  liable  for  all  damages  by  action 
on  the  case  as  for  a  deceit.  Thus  assuming  to 
act  is  prima  faci^  fraudulent.  Clark  v.  Foster, 
8  Vt.  98. 

76.  In  regard  to  contracts  under  seal,  this 
last  may  be  the  most  appropriate,  perhaps  the 
only  remedy.  Redfield,  J.,  in  Roberts  v.  But- 
ton, 14  Vt.  202. 

77.  In  simple  contracts,  if  an  agent  does 
not  disclose  his  agency  and  name  his  principal, 
he  binds  himself,  although  he  may  not  have  in- 
tended to  assume  a  personal  liability.  Royee  v. 
Allen,  28  Vt.  234. 

78.  An  agent  who  undertakes  to  bind  a 
principal  by  simple  contract,  but  without  au- 
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thoiity  or  in  excess  of  his  authority,  binds  him- 
self, lb,  Roberts  v.  Button,  14  Vt.  195.  Clark 
V.  Fw^fr,  8  Vt.  98. 

79.  An  agent,  whose  agency  is  not  known 
by  or  disclosed  to  the  party  with  whom  he  con- 
tracts, becomes  personally  bound.  Baldwin  v. 
Leonard,  39  Vt.  260. 

80.  The  defendant,  an  agent  for  a  school 
district,  employed  the  plaintiff,  an  attorney, 
upon  the  credit  of  the  district,  to  defend  a  suit 
againt  the  defendant,  upon  the  mutual  mistake 
that  the  district  had  authorized  this  and  had 
assumed  the  defense.  The  defense  was  suc- 
cess fuL  The  plaintiff  had  made  his  charges  to 
the  district,  and  in  a  suit  against  the  district  to 
recoTer  therefor  had  failed,  on  the  ground  that 
the  defendant  had  no  authority  in  fact  to  bind 
the  district.  In  an  action  of  assumpsit  to  re- 
cover for  the  plaintiff's  services  and  expenses 
in  both  suits; — Held,  that  the  services  in 
the  first  suit,  having  been  rendered  by 
request  of  the  defendant  and  for  his 
benefit  and  under  such  mutual  mistake,  stood 
like  money  paid  by  mistake,  and  could  be  re- 
covered for,  although  rendered  upon  the  credit 
of  the  district,  and  although  both  parties  had 
the  same  means  of  knowledge  as  to  the  extent 
of  the  defendant's  authority,  as  agent ;  but  that 
the  plaintiff  could  not  recover  for  his  services 
and  expenses  in  his  suit  against  the  district, 
since  both  parties  had  the  same  means  of  know- 
ing the  extent  of  the  defendant's  authority,  and 
these  were  not  for  the  defendant's  benefit. 
Paddock  v.  KiUredge,  81  Vt.  878. 

81.  Where  a  contract  is  made  which,  in  some 
sense,  ultimately  concerns  others  than  the  con- 
tracting parties,  whether  the  one  contracting  is 
personally  bound  by  certain  stipulations  is 
mainly  a  question  of  intention.  In  this  case, 
held,  that  the  defendant  was  personally  bound. 
EintdaU  v.  Partridge,  14  Vt.  547. 

82.  Where  one  requests  another  to  render 
services  for  a  third  person,  he  is  not  necessarily 
liable  for  the  services  rendered,  although  such 
third  person  is  not  thereby  made  liable.  Stone 
V.  Huggintt,  28  Vt.  617. 

83.  The  plaintiff  had  a  suit  pending  against 
a  town  of  which  the  defendant  was  the  (official) 
town  agent,  and,  during  negotiation  with  the 
defendant,  had  offered  to  take  $60  in  settle- 
ment. The  defendant  afterwards  wrote  the 
plaintiff  a  letter,  saying :  **I  have  concluded  I 
would  accept  your  offer  and  pay  you  the  $60, 
rather  than  have  any  more  trouble  in  the  mat- 
ter;  •  *  please  withdraw  the  suit  and  let  it 
go :  •  *  I  sltall  be  at  home  Saturday  and  I 
will  see  that  you  have  the  money.  Of  course 
this  pledge  will  be  sufficient  guarantee  that  I 
will  pay  it,  &c."  In  faith  of  this,  the  plaintiff 
abandoned  his  suit.  Held,  that  this  was  a  per- 
sonal undertaking  of  the  defendant,  and  bound 
him  as  such— It  being  conceded  thut  th^  defen- 


dant, as  such  town  agent,  had  no  authority  to 
bind  the  town  by  such  promise.  Clay  v. 
Wnght,  44  Vt.  588. 

84.  Where  a  recovery  and  satisfaction  had 
been  had  against  a  turnpike  corporation  for 
erecting  a  toll-house  and  gate  on  the  plaintiffs 
land,  which  work  had  been  done  by  the  present 
defendants  as  servants  and  agents  of  the  cor- 
poration ; — Held,  that  the  defendants  were  not 
liable  for  a  continuance  of  the  nuisance,— that 
being  regarded  as  the  act  of  the  principal,  and 
they  having  done  no  act  affirming  the  continu- 
ance.   Lyman  v.  Dorr,  1  Aik.  217. 

85.  Though  there  be  a  right  of  recovering 
back  money  paid  to  an  agent,  yet  if  paid  over 
to  his  principal  before  notice  to  retain  it,  or 
suit  brought,  he  ceases  to  be  liable.  Cray  v. 
Otis,  11  Vt.  628. 

86.  An  agent  who  makes  a  promise,  not 
concealing  his  agency  nor  exceeding  his  au- 
thority, is  not  liable  to  an  action  thereon.  HaU 
V.  Huntoon,  17  Vt.  244. 

rv.    Acts  and  Dbglabations  of  Agent. 

1.  As  binding  his  principal, 

87.  The  defendaats  sent  their  servant  with 
a  message  to  the  plaintiff,  a  physician,  to  come 
and  see  a  boy  who  had  got  hurt  in  their  employ, 
and  they  would  pay  him  for  that  visit.  The 
servant  delivered  the  message  in  this  form — 
that  the  defendants  told  him  to  tell  the  plaintiff 
to  go  and  see  the  boy  and  attend  upon  him  care- 
fully and  see  him  through  it,  and  they  would 
pay  the  bill.  The  plaintiff,  upon  the  faith  of 
this,  and  relying  solely  upon  the  credit  of  the 
defendants,  attended  upon  the  boy  until  his  re- 
covery, the  defendants  knowing  that  the  plain- 
tiff was  so  attending  from  time  to  time.  Upon 
report  of  these  facts  by  an  auditor,  the  county 
court  rendered  judgment  for  the  plaintiff  for 
his  entire  bill ;  and  this  judgment  was  affirmed 
by  the  supreme  court.  Barber  v.  Britton,  26 
Vt.  112.  (Doubted  in  PraU  v.  Page,  82  Vt. 
19.) 

88.  The  plaintiff,  residing  in  Vermont,  hav- 
ing a  note  against  the  defendant  residing  in 
California,  left  it  with  J,  his  brother  in  Cali- 
fornia, for  him  to  receive  the  payment  of  it. 
The  defendant  afterwards  forwarded  to  the 
plaintiff  a  draft,  as  payment  of  the  note,  where- 
upon J  surrendered  to  him  the  note.  The  draft 
was  protested  for  non-acceptance.  In  a  sub- 
sequent action  upon  the  note,  the  question  was 
whether  the  sending  of  the  draft  was  a  pay- 
ment of  the  note, — the  plaintiff  testifying  that 
the  note  was  agreed  to  be  paid  by  sending 
money  instead  of  a  draft,  and  the  defendant 
testifying  the  contrary.  It  appearing  that  J, 
the  plaintiff's  agent  to  receive  the  payment, 
was  cognizant  of  the  agreement  and  of  the 
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whole  transaction  ;—i/eW,  that  the  fact  that 
he  surrendered  the  note  upon  the  forwarding 
of  the  draft  was  itself  evidence  tending  to  show 
that  this  was  according  to  the  agreement  as  to 
the  mode  of  payment.  Moore  v.  Quinty  44  Vt. 
97. 

89.  An  agent  to  sell  goods  and  take  notes 
therefor  and  transmit  to  his  principal  wrongfully 
altered  such  a  note.  In  an  action  by  the  prin- 
cipal declaring  upon  such  note  as  altered,  add- 
ing the  general  counts, — Held^  in  the  absence 
of  eyidence  that  the  plaintiff  knew  or  assented 
to  such  alteration,  that  the  alteration  should  be 
treated  as  the  act  of  a  stranger,  he  clearly  not 
being  the  plaintiff's  agent  to  alter  the  note ;  that 
the  note  was  not  thereby  rendered  inoperative, 
and  a  recovery  could  be  had  under  the  common 
counts.     Bigelow  v.  Stephen,  35  Vt.  621. 

90.  Where  the  defendants  employed  one  to 
cut  timber  upon  a  certain  lot,  whom  they 
trusted  as  knowing  the  lines,  and  he  by  mis- 
take cut  some  trees  beyond  the  line  on  the 
plaintiff's  land^  which  went  to  the  defendants' 
use  '.—Held,  that  the  defendants  were  liable  for 
his  trespass.  Small  v.  BaU,  47  Vt.  486,  and 
see  HiU  v.  Morey,  26  Vt.  178. 

91.  Demand  by  agent.  Where  a  demand 
was  made  on  the  defendant  by  the  agent  in 
fact  of  the  plaintiff,  and  the  defendant,  express- 
ing no  doubt  as  to  the  agent's  authority,  prom- 
ised to  pay  ;—Held^  that  he  could  not  thereafter 
object  to  the  sufficiency  of  the  demand,  upon 
the  ground  that  he  had  no  assurance  of  the 
agent's  authority.  Barron  v.  PeUeSy  18  Vt. 
385. 

92.  Notice  to  agent.  Notice  to  an  agent, 
in  order  to  bind  his  principal,  must  be  in  the 
same  transaction.  Blumenthal  v.  Brainerd, 
88  Vt.  402. 

93.  Notice  of  a  trust  to  an  attorney,  or 
agent,  is  in  law  notice  to  the  client  or  principal, 
although  such  knowledge  comes  to  the  attor- 
ney or  agent  while  acting  in  another  and  dif- 
ferent transaction— ^MZ  v.  Hoire,  48  Vt.  403— 
and  although  such  attorney  or  agent  acquired 
such  knowledge,  before  he  became  attorney  or 
agent  of  the  party  to  be  affected  by  such  notice 
Hart  v.  Farm,  d'  Mech.  Bank,  33  Vt.  262. 

94.  Declarations.  Where  the  acts  of  the 
agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions  respect 
ing  the  subject  matter  will  also  bind  him,  if 
made  at  the  same  time  and  constituting  part  of 
the  re*  gest'Cf ;  but  the  admission  or  declaration 
of  the  agent  binds  the  principal  only  when  it  is 
made  during  the  continuance  of  the  agency,  in 
regard  to  a  transaction  then  depending,— tft 
dum  fervet  opus;  and  it  is  because  it  is  a  ver- 
bal act  and  part  of  the  res  gesUx,  that  it  is  ad- 
missible at  all.  Kellogg,  J.,  in  Mason  v.  Oray, 
36  Vt.  313.  Curtis  v.  Ingham,  2  Vt.  287.  28  Vt. 
180.     TiUotson  v.  McCnlUs,  11  Vt.  477.     Un- 


dertPood  v.  Hart,  23  Vt.  120.  Barnard  v. 
Henry,  25  Vt.  289.  Hayward  Rubber  Co.  v. 
Duncklee,  30  Vt.  29.  Austin  v.  Chittmden,  38 
Vt.  558.  Upham  v.  Wh4seloek,  86  Vt.  27.  Earle 
V.  Grout.  46  Vt.  118. 

95.  A  declaration  by  an  agent  of  what  he  is 
about  to  do,  or  has  done,  or  a  subsequent  con- 
cession  of  what  he  said  or  did  in  the  perform- 
ance of  his  agency,  or  any  account  given  as  of 
a  past  transaction,  is  not  evidence  against  his 
principaL    lb. 

96.  On  the  trial  of  an  cnidita  querela  to  set 
aside  a  justice  judgment  rendered  by  default, 
for  the  alleged  reason  that  the  justice  was  not 
present  within  the  statute  two  hours  \—Held, 
that  the  declarations  of  the  attorney  of  the 
plaintiff  in  that  suit  made  at  the  time,  and  sub- 
sequently, that  the  justice  was  not  present, 
that  he  had  not  seen  him,  etc.,  were  not  admis- 
sible to  prove  the  fact  of  the  justice's  absence. 
Underwood  v.  Hart. 

97.  Declarations  of  an  agent,  made  after  his 
agency  has  ceased,  as  to  the  terms  of  a  contract 
made  by  him,  are  not  evidence  against  other 
parties ;  and  none  the  more  so  because  he  has 
since  deceased.  Stiles  v.  Danville,  42  Vt. 
282. 

2.   As  enuring  to  the  benefit  of  his  principal. 

98.  tlie  person  for  whom  and  with  whose 
funds  property  is  bought  becomes  at  once  the 
owner  of  it,  although  the  purchase  is  made  by 
an  agent  in  his  own  name,  and  without  disclos- 
ing his  agency.  Bidout  v.  Burton,  27  Vt.  383. 
Paris  V.  Vail,  18  Vt.  277.  HaU  v.  Williams, 
27  Vt.  405. 

99*  An  agent,  authorized  to  sell  lands  and 
receive  payment  therefor  in  his  discretion, 
upon  sale  of  the  lands  took  a  note  and  mort- 
gage therefor  in  his  own  name,  and  received  a 
horse  in  part  payment.  Held,  that  the  horse 
became  the  property  of  his  principal,  and  was 
not  subject  to  attachment  for  the  agent's  debts. 
Waldo  V.  Peck,  7  Vt.  434. 

100.  The  plaintiff's  agent  purchased  a  cow 
for  him  of  the  defendant,  avowedly  as  agent. 
The  defendant  declined  taking  the  plaintiff's 
note  therefor,  but  consented  to  the  agent's  tak- 
ing the  cow  and  giving  his  own  note  therefor, 
which  was  done,  and  the  note  was  afterwards 
paid  with  the  plaintiff's  money.  Held,  that  the 
contract  was  with  the  plaintiff,  so  as  to  entitle 
him  to  maintain  an  action  upon  a  warranty  in 
the  sale.     WhiU  v.  Owen,  12  Vt.  861. 

101.  Principal  not  disclosed.  A  receipt 
was  executed  by  a  common  carrier,  acknowl- 
edging  to  have  received  of  A  and  B  certain 
goods  for  transportation  ;—Held,  that  there  was 
nothing  in  the  terms  of  the  receipt  to  preclude 
proof  that  the  goods  were  owned  jointly  by  A, 
B  and  C ;  and  that  qn  suph  proof  m  action  lay 
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in  the  names  of  A,  B  and  C  against  tlie  carrier 
for  a  loss  of  the  goods,  although  he  had  no 
knowledge  that  C  had  any  interest  in  then>. 
Day  V.  Ridley,  16  Vt.  48. 

102.  A  father  and  son  were  both  named  D. 
F.  The  father  purchased  land,  taking  the  deed 
to  '*D.  F.,  Jr.,"  describing  the  grantee  as  of 
the  town  where  both  resided,  and  executed 
notes  and  a  mortgage  for  part  payment  of  the 
purchase  money  in  the  name  of  *'D.  F.,  Jr.," 
saying  nothing  of  his  acting  as  agent  for  his 
son,  and  the  granU>r  supposed  the  father  to  be 
in  fact  the  purchaser,  that  his  name  was  D.  F., 
Jr.,  and  that  he  (the  grantor)  was  deeding  the 
land  to  the  father.  In  an  action  of  ejectment, 
the  plaintiff  claimed  title  to  the  lands  by  a  levy 
and  set-off  on  execution  against  the  father,  and 
the  defendant  by  deed  from  the  son.  There 
being  some  evidence  that  the  son  had  author- 
ized the  father  to  buy  the  land  for  him  and  fur- 
nished the  money  to  pay  for  the  place,  and  that 
the  father  was  in  fact  agent  for  the  son  in  the 
transaction  ; — Held,  that  it  was  properly  left  to 
the  jury  to  decide  which  was  the  real  principal ; 
that  this  did  not  depend  upon  the  intention  of 
the  grantor ;  and  that  the  title  vested  in  the  real 
principal.     PnnUss  v.  Blake,  84  Vt.  460. 

103.  If  an  agent  for  the  sale  of  goods  sell 
them  in  his  own  name,  without  disclosing  his 
principal,  an  action  for  the  price  may  be  main- 
tained in  the  name  of  the  principal.  Lapham 
v.  Green,  9  Vt.  407.  Squire*  v.  Barber,  87  Vt. 
568. 

104.  Nor  is  the  principal  estopped  in  such 
case  by  the  fact  that  he  made  a  bill  of  sale  of 
the  property  in  the  name  of  the  agent,  who 
was  to  have  as  a  commission  all  above  a  certain 
price.     Edwards  v.  GoldtJiff,  20  Vt.  80. 

106.  An  officer  sold  property  on  execution, 
which  was  bid  in  by  A,  and  the  officer  made 
return  that  he  had  sold  it  to  A.  A  was  in  fact 
the  agent  of  B  in  making  the  purchase,  but  did 
not  disclose  this  fact  to  the  officer.  Held,  that 
the  officer  could  recover  the  price  in  an  action 
against  B  for  goods  sold.  Carney  v.  Denniaon, 
16  Vt.  400. 

106.  Dictum. — In  contracts  made  by  an 
agent  without  disclosing  his  principal,  the  suit 
to  enforce  them  may  be  in  the  name  either  of 
the  principal  or  of  the  agent.  But,  in  such 
case,  if  the  suit  be  not  brought  in  the  name  of 
the  person  ostensibly  contracting,  it  is  subject 
to  every  defense  which  would  obtain  if  it  had 
been  so  brought.     Lapham  v.  Green,  9  Vt.  407. 

107.  One  dealing  by  simple  contract  with 
an  agent  not  disclosing  his  principal,  may  be 
made  liable  in  a  suit  in  the  name  of  the  princi- 
pal, to  the  same  extent  as  if  the  agent  had  been 
principal  and  the  suit  had  been  brought  in  his 
name.     Culver  v,  Btgelow,  43  Vt.  249. 

108.  Where  property  is  intrusted  to  an  agent 
for  sale,  any  person  buying  and  paying  in  good 


faith  will  be  protected,  though  the  agent  ap- 
propriate the  avails  to  his  own  use  without  au- 
thority,—especially  where  the  purchaser  knows 
nothing  of  the  agency.  Cross  v.  HasJdns,  18  Vt. 
686. 

109.  One  who  purchases  goods  of  an  agent 
C4innot,  in  an  action  by  the  principal  for  the 
price,  set  off  a  claim  against  the  agent,  though 
agreed  to  by  the  agent,  if  the  purchaser  had 
knowledge  of  the  agency,  or  there  were  circum- 
stances sufficient  to  excite  suspicion,  or  to  put 
him  upon  inquiry  as  to  the  right  of  the  agent 
to  deal  with  the  goods  as  his  own.  Squires  v. 
Barber,  87  Vt.  558. 

110.  And  Held,  in  this  case,  that  there  were 
such  circumstances  of  suspicion,  viz.,  that  Ihe 
agent  was  insolvent  and  owed  the  defendant 
^20,  and  agreed  to  pay  this  debt  out  of  the 
price  of  the  goods  in  consideration  that  the  de- 
fendant would  assist  him  in  compromising  his 
other  debts,  and  then  told  the  defendant  that 
he  did  not  carry  on  business  in  his  own  name ; 
the  character  of  the  goods  sold,  [a  chest  of  tea 
and  a  barrel  of  molasses]  also  implying  the  ex- 
istence of  a  mercantile  establishment  for  the 
sale  of  heavy  groceries  carried  on,  not  in  the 
name  of  the  agent.    lb. 


ALIEN. 

1.  There,  is  no  provision  in  the  constitution 
or  laws  of  this  State  for  declaring  the  forfeiture, 
or  taking  the  escheat  of  lands  in  this  State 
owned  by  an  alien,  and  no  such  attempt  has 
ever  been  made.  It  would  seem,  that  the  right 
to  interfere  with  aliens  holding  real  estate  in 
this  country,  strictly  and  appropriately,  belongs 
to  the  national,  and  not  to  the  State  sovereignty. 
StaU  V.  Boston,  Ac.  B,  Co,,  25  Vt.  483. 

2.  It  is  not  an  essential  qualification  of  a 
voter  in  a  town  or  school  district  meeting,  or  of 
an  office-holder  of  a  town  or  school  district,  that 
he  should  be  a  freeman;  a  person  of  foreign 
birth  not  naturalized  may  be  such  voter  or  office- 
holder, if  he  have  all  other  qualifications. 
Wooden  ck  v.  BoUUr,  85  Vt.  682  (1868).  Chang- 
ed by  Stat.  1869,  No.  50. 


ALTERATION  OF  INSTEUMENT. 

1.  Material  Alteration.  A  joint  and  sev- 
eral bond  of  three  was  altered  with  consent  of 
two  of  them  in  the  absence  of  the  third,  and 
afterwards,  without  the  consent  of  the  two,  the 
obligee  removed  the  seal  and  erased  the  signa- 
ture of  the  third.  Held  (by  a  majority)  that 
the  bond  was  made  void  as  to  all.  Dewey  v. 
Bradbury,  1  Tyl.  186. 
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'  2.  That  the  bond  eued  upon  was  surrepti- 
tiously ante-dated,  was  allowed  to  be  pleaded  in 
bar.    Dams  v.  Cole,  1  Tyl.  262. 

3.  If  a  promissory  note  be  altered  in  a 
material  point  by  consent  of  one  signer,  and  not 
of  another,  it  is  the  note  of  the  first,  and  not  of 
the  other.  Broughton  v.  FuUer,  9  Vt.  878.  44 
Vt.  416. 

4.  If  a  lessee  fraudulently  alter  his  lease  in 
a  material  part,  he  destroys  all  his  future  rights 
under  that  lease,  by  destroying  his  evidence  of 
title ;  and  the  lessor  may  re-enter.  BUm  v.  Mc- 
Intyrt,  18  Vt.  466. 

5.  —  by  a  stranger.  If  a  written  instrument 
be  altered  in  a  material  point  by  the  owner  or 
holder  of  it,  without  the  knowledge  or  consent  of 
the  signer,  the  instrument  is  avoided,  and,  sem- 
ble,  such  alteration  works  a  forfeiture  of  the 
debt  represented  by  it.  But  if  the  alteration 
be  made  by  a  stranger  without  authority,  the 
instrument  is  not  thereby  avoided  ;  —  and, 
heldj  that  an  unauthorized  alteration  of  a  note, 
made  by  the  owner's  agent  to  take  the  note, 
should  be  treated  as  the  act  of  a  stranger.  Bige- 
Imc  V.  StUphen,  85  Vt.  621.     41  Vt.  602. 

6.  Immaterial  alteration.  The  plaintiff 
offered  in  evidence  a  sealed  instrument  in  which 
the  defendant  acknowledged  that  he  had  * 'sign- 
ed" certain  promissory  notes.  The  words  ''and 
executed,"  appeared  interlined,  following  the 
word  "signed"  The  paper  was  admitted 
against  objection,  and  without  explanation  of 
the  interlineation.  Held  correct ;  and  that  the 
words  interlined  were  altogether  immaterial, 
not  altering  the  legal  effect.  Langdon  v.  Paul, 
20  Vt.  217. 

7.  Wherever,  by  the  alterat ion  of  a  promissory 
note,  neither  the  rights  nor  interests,  duties  nor 
obligations  of  either  of  the  parties  are  in  any 
manner  changed,  the  alteration  is  immaterial, 
though  made  by  the  payee.  Derby  v.  Thrall, 
44  Vt.  418. 

8.  The  defendant  as  surety  for  W  signed  a 
note  to  the  plaintiff,  erroneously  naming  him 
Franklin  Derby.  Upon  Ws  delivering  the  note 
the  plaintiff,  by  his  consent,  changed  the 
name  "Franklin"  to  the  true  name,  Frande  E. 
Held,  that  the  alteration  did  not  vitiate  the 
note.    Ih. 

9.  Presumption— Evidence.  The  altera- 
tion of  a  written  instrument,  if  nothing  appear 
to  the  contrary,  should  be  presumed  to  have 
been  made  at  the  time  of  its  execution.  On  the 
usual  proof  of  execution,  the  instrument  should, 
without  reference  to  the  character  of  any  altera- 
tion upon  it,  be  admitted  in  evidence,  leaving 
all  testimony  in  relation  to  such  alteration  to 
be  given  to  the  jury ;  and,  generally,  the  whole 
inquiry  whether  there  has  been  an  alteration, 
and,  if  so,  whether  in  fraud  of  the  defending 
party,  or  otherwise,  to  be  determined  by  the  ap- 
pearance of  the  instrument  itself,  or  from  that 


and  other  evidence  in  the  case,  is  for  the  jury. 
The  whole  is  matter  of  fact,  and  they  must 
determine  it  from  all  the  testimony  before  them. 
Beaman  v.  RusmU,  20  Vt.  205.  Langdon  v. 
Paul,  20  Vt.  217.  KimbaU  v.  Lamwn,  2  Vt. 
188. 


AMENDMENT. 

1.  Power  of  Conrt  to  allow  amendment. 
The  county  court  has  power  to  allow  any 
amendment  which  does  not  change  the  parties, 
or  the  nature,  or  cause  of  action,  unless  it  be 
of  some  statute  requisite  in  relation  to  the  pro- 
cess itself.  BmtnMn  v.  fitotrell,  21  Vt.  814. 
Stevens  v.  HefeiU,  80  Vt.  265. 

2.  —of  return  of  process.  On  motion  to 
dismiss  a  suit  for  defective  service  of  the  writ, 
the  court  decided  that  the  suit  be  dismissed. 
After  the  decision,  the  plaintiff  moved  that  the 
officer  be  permitted  to  amend  his  return  accord- 
ing to  the  fact.  The  court,  as  matter  of  law 
and  not  of  discretion,  denied  the  motion.  Held 
erroneous,  and  that  it  was  within  the  discre- 
tion of  the  court  to  allow  the  amendment. 
Bent  V.  Bent,  48  Vt.  42.   . 

3.  An  officer  after  return  of  process  may, 
on  application  to  the  court,  but  not  otherwise, 
be  permitted  to  amend  his  return,  provided  t  he 
rights  of  third  persons  will  not  be  affected  by 
it,  and  there  is  something  on  the  record  by 
which  the  amendment  or  correction  can  be 
made.  Ther  court  will  allow  the  amendment, 
or  not ;  and  if  allowed,  it  will  be  on  such  terms 
as  the  court  think  proper  to  impose.  An  amend- 
ment so  made  without  leave  of  court  was  held 
of  no  validity.  Barnard  v.  Stevens,  2  Aik. 
420. 

4.  In  trespass  tried  on  appeal  in  the  county 
court  the  defendant  justified  by  process,  but 
the  return  was  imperfect.  The  county  court 
refused  to  allow  the  officer  to  amend  his  return. 
Held  correct;  but,  semble,  such  amendment 
might  have  been  permitted  by  the  justice,  if  it 
would  not  affect  the  interests  of  third  persons 
and  would  not  be  false.  Bratnard  v.  Bvrtofi, 
6  Vt.  97. 

5.  The  court  properly  refused  to  permit  an 
officer  to  amend  his  return  after  the  return  day, 
to  affect  proceedings  in  another  suit.  Fletcher 
V.  PraU,  4  Vt.  182.  Orvt's  v.  Isle  La  MoU, 
12  Vt.  106. 

6.  —of  writ  and  declaration.  A  writ  and 
declaration  wanting  in  nothing  but  an  ad  dam- 
num is  amendable  in  that  particular.  Lam- 
phere  v.  Cowen,  42  Vt.  176. 

7.  In  a  case  appealed  from  a  justice  the 
plaintiff,  by  leave  of  the  county  court,  raised 
\i\B  ad  damnum  from  $100  to  $1,000.  At  a 
subsequent  term  the  defendant  moved  to  dis- 


Digitized  by 


Google 


AMENDMENT. 


27 


miss  the  suit  for  want  of  jurisdiction,  when 
the  plaintiff,  by  leave  of  court,  and  before  trial, 
reduced  the  ad  damnum  to  the  original  sum. 
Held,  that  the  writ  was  not  **amended  out  of 
court,"  but  the  jurisdiction  remained.  WMt- 
ney  v.  S^am,  16  Vt.  587. 

8.  The  clerk  of  the  county  court  by  mistake 
signed  a  writ  as  *'Dep.  Clerk."  After  plea  in 
abatement  that  he  was  not  deputy  clerk,  the 
court  allowed  him  to  amend  by  annexing  to  his 
signature  the  word  *'C'lerk."  HeH  correct  ;— 
for  that  such  amendment  was  merely  a  correc- 
tion of  the  misdescription  of  the  capacity  in 
which  he  exercised  the  powers  of  clerk,  with- 
out supplying  any  authority  not  already  appar- 
ent upon  the  writ.  Johnrnn  v.  Nmh^  30  Vt. 
40. 

9.  The  defendant  was  sued  by  the  name  of 
"The  UaTerhill  Bridge  Company."  Its  true 
corporate  name  was  **The  Proprietors  of  Haver- 
hill Bridge."  The  county  court  allowed  the 
plaintiff  to  amend  his  writ  and  declaration  by 
changing  the  designation  to  the  true  name. 
Held^  that  the  court  had  power  so  to  do.  Stan- 
ton  V.  Proprietors  of  HacerhiU  Bridge^  47  Vt. 
172. 

10.  A  writ  and  declaration  against  the  de- 
fendant corporation  sued  as  the  *'New  York 
Central  Kailroad  C'ompany,"  were  allowed  to 
be  amended  by  changing  this  to  the  present 
troe  corporate  name,  viz:  The  New  York 
Central  and  Hudson  River  Railroad  Company. 
Held  proper.  Ho^fordf.  N.  Y,  Central,  etc,, 
R,  Co,,  47  Vt.  533. 

11.  General  mle.  The  rule  established  by 
the  court  in  repeated  cases,  as  to  the  power  of 
the  court  to  allow  amendments,  only  limits  it 
to  the  same  cause  of  action,  and  form  of  action, 
and  the  same  parties  to  the  suit ;  defects  of  any 
other  character,  to  any  extent,  may  be  cured 
by  amendment.  Poland,  J.,  in  Waterman  v 
Conn,  &  Paw.  B.  R.  Co,,  30  Vt.  614. 

12.  An  amendment  to  a  declaration  may  be 
made  which  does  not  change  the  form  or  nature 
of  the  action,  or  introduce  a  new  subject  mat- 
ter ;  and  it  is  no  objection  to  an  amendment 
that  it  may  enable  the  plaintiff  to  recover, 
where  he  otherwise  could  not.  Every  neces- 
sary amendment  does  this.  Skinner  v.  Orant, 
12  Vt.  456.  (Boyd  v.  BctrtleU,  36  Vt.  14.  Dana 
y.  MeClure,  39  Vt.  197.) 

13.  Instances.  In  an  action  of  slander  an 
amendment  was  allowed,  by  adding  an  aver- 
ment that  the  words  were  spoken  of  the  plain- 
tiff as  a  preacher  and  minister  of  the  gospel. 
Th. 

14.  So,  in  an  action  brought  by  B  on  a  prom- 
issory note  payable  to  A,  or  bearer,  an  amend- 
ment  was  allowed  averring  that  the  plaintiff 
was  the  bearer.  Bowman  v.  Stowell,  21  Vt. 
309. 

15.  So,  on  the  coming  in  of  the  report  of  an 


auditor,  the  name  of  one  of  the  defendants  was 
allowed,  on  plaintiff's  motion,  to  be  stricken 
out,  such  person  not  being  in  life  when  the 
cause  of  action  accrued.  Winn  v.  AveriU,  24 
Vt.  283. 

16.  So,  a  declaration  upon  a  promissory  note 
may  be  amended  by  adding  a  count  upon  a 
count  stated.  Stephens  v.  I'hampson,  28  Vt. 
77. 

17.  So,  in  an  action  of  ejectment— by  adding 
to  the  statute  form  an  allegation  of  special  dam- 
age done  to  the  premises.  Lippett  v.  KeUey, 
46  Vt.  516. 

18.  A  declaration  containing  only  the  gen- 
eral counts  in  assumpsit  may  be  amended  by 
adding  a  count  upon  a  parol  submission  and 
award.     Trescott  v.  Baker,  29  Vt.  459. 

19.  Where  the  declaration  in  an  action 
upon  a  judgment  misdescribed  it  in  some  par- 
ticulara,  but  not  so  as  to  wholly  destroy  its 
identity,— -^<pW,  that  the  misdescription  could 
be  corrected  by  an  amendment.  Stevens  v. 
HewiU,  30  Vt.  262. 

20.  In  assumpsit  against  husband  and  wife 
to  recover  for  the  indebtedness  of  the  wife  ac- 
crued before  marriage,  the  declaration  may  be 
amended  so  as  to  aver  that  the  debt  accrued  be- 
fore coverture.  Montgomery  v.  Mayna/rd,  33 
Vt.  450. 

21.  New  counts  may  be  added  to  a  declara- 
tion by  amendment,  which  allege  an  enlarge- 
ment of  the  time  of  performance  of  a  contract. 
HiU  V.  Smith,  34  Vt.  535. 

;.  And  in  trover,  a  new  count  may  be  add- 
ed for  additional  property  taken  at  the  same 
time  with  the  other.  Haskins  v.  Ferris,  23  Vt. 
673. 

23.  So,  a  declaration  in  covenant,  counting 
for  a  breach  of  the  covenant  that  the  premises 
were  free  of  incumbrance,  whereas  they  were  at 
the  date  of  the  deed  subject  to  a  certain  mort- 
gage, after  demurrer  sustained  on  the  ground 
that  the  covenant  did  not  pass  to  the  pUiintiff 
as  a  subsequent  grantee,  was  allowed  to  be 
amended  by  a  new  count  declaring  upon  a 
covenant  in  the  same  deed  to  warrant  and 
defend  the  premises  against  all  lawful  claims 
and  demands,  and  setting  up  the  establishment 
by  decree  of  court  of  the  same  mortgage  as  a 
paramount,  title ;  and  this,  although  the  rule  of 
damages  in  the  two  cases  was  different.  Boyd 
V.  BartleU,  86  Vt.  9. 

24.  It  is  no  objection  to  an  amendment, 
that  it  sets  up  the  cause  of  action  in  such  man- 
ner as  to  take  the  case  out  of  a  statute  of  limi- 
tations applicable  to  the  original  declaration. 
As  where  the  declaration  was  the  common 
counts  in  assumpsit  only,  and  a  specification  of 
the  claim  described  a  promissory  note,  to  which 
the  defendant  pleaded  the  statute  of  limitations 
of  six  years,  the  plaintiff  was  allowed  to  aban- 
don his  original  declaration,  and  to  file  a  new 
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count  declariDg  upon  the  note  as  a  witnessed 
note.     Dana  v.  McClure,  89  Vt.  197. 

25.  On  the  question  of  amendment,  in  de- 
termining whether  the  amendment  introduces  a 
new  cause  of  action,  the  court  is  not  confined 
to  the  question  of  legal  identity  upon  the 
pleadings,  hut  may  go  into  extraneous  evi- 
dence to  show  that  it  is  the  same  cause  of  ac- 
tion in  fact.  Hill  v.  Smith,  84  Vt.  585.  It  is 
to  a  great  extent  a  question  of  fact,  depending 
on  the  purpose  and  intent  of  the  plaintiff  in 
bringing  the  suit  and  framing  his  original  de- 
claration. Boyd  V  .  BartlfUy  86  Vt.  12.  The 
party  may  always  amend  by  more  correctly 
describing  the  cause  of  action  *'  intended  to  be 
declared  on."  ffoMns  v.  Ferris^  28  Vi.  678. 
Tr€90oU  V.  Baker,  29  Vt  468. 

26.  Where  the  plaintiffs  are  named  only  by 
their  firm  name,  as  '*  Marshall  A.  Lewis  & 
Co.,''  or  "Homer,  Bishop  &  Co.,"  the  indivi- 
dual and  full  names  of  the  partners  may  be 
supplied  by  amendment.  Lewis  v.  Locke,  41 
Vt.  11. 

27.  Amendment  allowed  in  a  declaration 
counting  upon  a  several  promise,  by  adding  a 
count  upon  a  joint  promise,  and  therein  sug- 
gesting  that  the  other  joint  promissor  resides 
out  of  the  State.  (G.  8.  c.  80,  s.  74.)  Carter 
V.  Hosford,  48  Vt.  483. 

28.  After  the  filing  of  a  referee's  report, 
bi;t  before  judgment,  the  plaintiff  was  allowed 
to  raise  the  ad  damnum  of  his  writ.  Held, 
within  the  power  of  the  county  court.  Harris 
V.  BeVden,  48  Vt.  478. 

29.  Discretion  limited.  Where  a  proceed 
ing  depends  on  the  discretion  of  the  court  be- 
low, guided  by  the  particular  circumstances  of 
the  case,  and  not  on  any  certain  and  known 
rule  of  law,  it  is  not  subject  to  revision  in  the 
supreme  court  on  exceptions.  But  if  the  power 
be  exercised  (as  in  granting  a  new  trial  or  an 
amendment),  in  a  case  where  the  court  by  law 
has  no  power  to  grant  it,  it  is  error.  Carpenter 
V.  Oookin,  2  Vt.  495.  (Boumany.  Stowell, 
21  Vt.  818.) 

30.  Instances.  Thus,  to  allow  the  amend- 
ment of  a  declaration  which  changes  the  form 
of  action,  or  introduces  a  new  count  for  a  new 
cause  of  action  not  contained  in  the  original 
declaration,  is  error.    lb, 

31.  So,  to  permit  an  amendment  which 
changes  the  parties,  and,  at  the  same  time,  the 
cause  of  action.  Emermm  v.  Wilson,  11  Vt. 
357. 

32.  In  a  case  appealed  from  a  justice, 
where,  upon  the  papers,Hhe  justice  has  no  juris- 
diction, no  amendment  can  be  made  in  the 
county  court  so  as  to  give  a  jurisdiction. 
Thompson  v.  Colony,  6  Vt.  91. 

33.  Where  either  the  name  of  the  surety,  or 
the  sum  in  which  he  is  bound,  is  omitted  in 
the  minute  of  the  recognizance  upon  the  writ, 


the  court,  by  force  of  the  statute,  has  no  power 
to  amend  the  defect.  Peek  v.  Smith,  8  Vt. 
265. 

34.  A  certificate,  defective  in  stating  the 
day,  month  and  year  when  a  qui  tarn  writ  was 
signed  by  the  magistrate  [stated  as  erhibited] 
cannot  be  amended  so  as  to  comply  with  the 
statute.    Pollard  v.  Wilder,  17  Vt.  48. 

36.  The  direction  in  a  writ  cannot  be  amend- 
ed, after  the  entry  of  a  suit  in  court,  by  insert- 
ing the  statute  reasons  for  authorizing  a  person 
to  serve  it.     Bolbear  v.  Haneoek,  19  Vt.  888. 

36.  The  county  court  has  no  power,  on  a 
trial,  to  permit  a  sheriff  to  amend  his  return 
updta  an  execution  which  has  been  returned  by 
him  to  the  clerk's  office,  so  as  to  render  such 
execution,  as  amended,  evidence  in  the  caae. 
Paul  V.  Slason,  22  Vt.  281. 

37.  Gases  appealed.  The  whole  power 
of  the  county  court  to-  allow  new  declarations 
to  be  filed  in  appealed  cases  rests  upon  its 
general  power  and  authority  to  allow  amend- 
ments of  the  process  and  proceedings  pending 
in  court.     8t^>ens  v.  Hemtt,  30  Vt.  262. 

38.  The  court  on  appeal  may  allow  new 
counts  to  be  added  for  the  same  cause  of  action, 
but  not  for  what  is,  in  fact,  a  new  or  distinct 
cause.     Keyes  v.  Throop,  2  Aik.  276. 

39.  A  declaration  before  a  justice  described 
a  note  as  payable  to  A  B,  or  bearer.  On  appeal, 
the  plaintiff  was  properly  allowed  to  file  a  new 
declaration  omitting  the  words  *'or  bearer," 
to  make  it  correspon<Mo  the  truth  and  prevent 
a  variance.    Bucklin  v.  Ward,  7  Vt.  196. 

40.  The  form  of  action  is  not  changed 
merely  by  changing  its  name ;— as  from  **  tres- 
pass'' before  the  justice  to  *' trespass  on  the 
ease'*  in  the  county  court.  The  cause  of  action 
stated  at  length  is  deemed  the  true  one,  and  not 
the  name  by  which  it  is  called.  CoggsweU  v. 
Baldwin,  15  Vt.  404. 

41.  The  filing  of  a  new  declaration  on 
appeal  is  mere  matter  in  amendment.  If  vari- 
ant from  the  former  and  containing  new  mat- 
ter, the  defendant  should  object  to  its  being  re- 
ceived :  it  is  not  matter  for  abatement.  Way 
V.  Wakefield,  7  Vt.  228. 

42.  The  objection  that  a  new  declaration 
filed  in  the  county  court,  on  an  appeal,  seU  up 
a  new  or  other  cause  of  action,  or  varies  the 
cause  or  form  of  action  from  that  before  the 
justice,  must  be  taken  advantage  of  by  a  mo- 
tion to  dismiss  the  new  declaration,  or  by  an 
objection  to  receiving  it, —otherwise  the  objec- 
tion is  waived.  Held,  that  the  objection  was 
not  reached  by  a  special  demurrer  for  that 
cause.    Blodget  v.  Skinner,  15  Vt.  716. 

43.  In  a  suit  before  a  justice,  the  declara- 
tion was  only  for  goods  sold  and  delivered. 
Held,  that  on  appeal  the  plaintiff  could  not  re- 
cover for  work  and  labor,  under  a  new  declara- 
tion containing  the  common  counts  in  assump- 
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sit,  although  the  account  for  work  and  labor 
was  mixed  in  with  the  account  for  goods  sold, 
and  the  plaintiff  intended  that  his  writ  should 
be  for  the  whole  account.  Dettey  v.  Nicholas^ 
44  Vt.  34. 

44.  Acquiescence  in  an  amendment.  An 
amendment  whicli  the  court  has  no  power  to 
make  may  be  acquiesced  in  ; — as,  by  afterwards 
pleading  to  the  merits  without  reserving  excep- 
tions to  the  amendment.  Peck  v.  Smith,  8  Vt. 
366.     32  Vt.  639. 

45.  Effect  of  amendment.  The  necessary 
effect  of  overruling  an  amendment  to  a  declara- 
tion, once  allowed,  is  to  restore  the  proceeding 
to  its  original  state.  Barber  v.  Ripley,  1  Aik. 
80.     7  Vt.  327.     11  Vt.  858. 

46.  —by  relation.  A  new  count,  in  the 
nature  of  an  amendment  to  a  declaration,  re- 
lates back  to  the  commencement  of  the  suit ; 
so  that  a  plea  to  such  new  count,  that  the  cause 
of  action  did  not  accrue  within  14  years  before 
**the  filing  of  the  new  declaration,"  was  held 
bad  on  demurrer.  Dana  v.  MeClure,  39  Vt. 
197. 

47.  — as  to  time.  Independently  of  any 
showing  of  the  day  on  which  an  amendment  of 
process  was  procured  to  be  made  in  the  county 
court,  it  will  be  taken  to  have  been  made  on 
the  last  day  of  the  term.  Bums  v.  N.  Bank  of 
8L  AB)an8,  46  Vt.  369. 

48.  Where  the  plaintiff  procured  an  amend- 
ment of  his  writ  on  the  last  day  of  the  second 
term,  and  the  defendant  within  thirty  days 
thereafter  filed  his  motion'  to  dismiss  the  action 
for  causes  arising  from  the  amendment  ;—Held, 
that  it  was  not  error  for  the  court,  at  the  suc- 
ceeding term,  to  entertain  the  motion  and  dis- 
miss the  action.    lb. 

49.  --as  to  bail.  Where  an  amendment 
does  not  make  the  bail  liable  to  a  greater  sum, 
nor  subject  him  to  any  new  or  additional  re- 
sponsibility, he  is  not  thereby  discharged, 
though  the  amendment  be  by  a  new  count,  and 
the  recovery  be  upon  that.  Wri{fht  v.  BrowneU, 
3  Vt.  435. 

50.  Amendment'to  conform  to  verdict. 
The  declaration  counted  for  an  injury  to  the 
plaintifTs  grist-mill,  saw-mill  and  lath-mill 
and  machinery  and  premises  by  the  stopping 
of  the  flow  of  water  thereto.  The  jury  found 
specially  that  the  plaintiff's  right  of  water 
claimed  was  limited  to  the  grist-mill.  The 
court  then  before  judgment  allowed  the  declar- 
ation to  be  amended  to  correspond  with  the 
verdict.  Held  correct.  Kimball  v.  Ladd,  43 
Vt.  747.  **  Any  court,  &c.,  may  at  any  tme 
permit  either  of  the  parties  to  amend,"  &c. 
O.  a,  c  30,  s.  41.  Dana  v.  MeClure,  39  Vt. 
201. 

51.  In  an  action  by  husband  and  wife  for 
an  injury  to  the  wife,  the  plaintiffs  were  per- 
mitted,  after  verdict  and  motion  in  arrest  and 


hearing  thereon,  but  before  judgment,  to  amend 
their  declaration  by  striking  out  an  allegation 
of  expense  and  loss  of  service  to  the  husband,— 
the  trial  having  proceeded  solely  for  damage  to 
the  y^'ife  i—Jfeld,  no  error.  Bates  v.  Cilley, 
47  Vt.  1. 

52.  Amendment  of  verdict.  Tlie  court 
has  power  to  correct  an  informality  in  a  ver- 
dict, even  after  the  jury  are  discharged— as, 
where  in  an  action  of  assumpsit  the  jury  ren- 
dered a  verdict  of  *' guilty,"  audit  wasdmnged 
by  the  county  court  to  "  did  assume  and  prom- 
ise," &c.  Foster  v.  Caldwell,  18  Vt.  176.  So, 
where  in  an  action  of  book  account  before  a 
justice,  the  jury  returned  a  verdict  that  the 
defendant  did  assume  and  pTomiae— ruled,  that 
the  justice  might  have  corrected  the  verdict 
and  recorded  it  in  proper  form.  Mason  v.  Law- 
rence,  3  Vt.  560. 

53.  A  genera]  verdict  for  the  plaintiff  in  an 
action  of  ejectment  was  corrected  by  the  su- 
preme court  to  conform  to  the  truth— it  appear- 
ing by  the  bill  of  exceptions  that  the  defendant 
had  an  Interest  in  the  premises.  Warren  v. 
Henshmt,  2  Aik,  141.     18  Vt.  180. 

54.  No7i-assumpsit  and  the  statute  of  limita- 
tions pleaded,  and  issues  joined ; — no  evidence 
given  on  second  issue ;— verdict  for  plaintiff  on 
first  issue,  without  noticing  the  second.  The 
court,  at  a  subsequent  day  in  the  term,  on 
motion,  ordered  the  verdict  amended  so  as  to 
embrace  both  issues.  Held  correct.  Dims  v. 
Hoy,  3  Aik.  303. 

55.  —of  judgment.  Record  of  judgment  in 
the  supreme  court  amended  upon  motion,  under 
a  rule.     Lottry  v.  Oatb'n,  3  Vt.  865.  , 

56.  Where  a  husband  and  wife  were  joined 
as  defendants  in  ejectment,  where  the  wife's 
title  was  not  involved,  and  judgment  passed 
against  both,  the  supreme  court  aUowed  the 
plaintiff  to  amend,  on  terms,  by  striking  out 
the  name  of  the  wife,  and  affirmed  the  judg- 
ment against  the  husband.  Mattocks  v.  Stearns, 
9Vt.  826.  • 

57.  —after  judgment.  After  the  affirmance 
of  a  judgment  for  tie  defendant  In  an  action  of 
assumpsit  upon  the  judgment  of  another  State, 
the  court  refused  to  allow  an  amendment, 
changing  the  action  to  debt— the  court  being 
divided  as  to  whether  such  amendment .  was 
allowable,  upon  any  terms.  Boston  India  Rub- 
ber Co,  V.  Hoit,  14  Vt.  9%—qucere  suggested. 

58.  An  amendment  after  judgment,  upon 
the  facts  as  they  stood  before  the  amendment, 
cannot  render  the  judgment  erroneous.  An 
amendment  may  cure  error,  but  cannot  create 
it.     }¥hite  River  Bank  v.  Downer,  39  Vt.  383- 

59.  Power  of  court  to  revise  and  correct 
its  records.  It  is  a  power  incident  to  a  court 
of  general  jurisdiction,  independent  of  any 
statute,  to  exercise  a  revisory  power  over  its 
own  records,  and,  by  a  direct  inquiry  into  the 
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matter,  to  correct  the  record  according  to  the 
truth,  and  prevent  the  unjust  operation  of  an 
erroneous  or  imperfect  record.  This  is  usually 
done  on  motion  founded  on  affidavits  and  no- 
tice, in  a  summary  way,  in  the  sound  discretion 
of  the  court,  where  the  furtherance  of  justice 
requires  it.  Moaseaux  v.  Brigham^  19  Yt.  457. 
Pettes  V.  Montagvs,  cited  36  Vt.  449.  SoaU  v. 
Stewart,  5  Vt.  57. 

60.  This  power  exists  to  set  aside  a  default, 
Scott  V.  StetDoH ;  or  the  levy  of  an  execution, 
Ac.     TVdor  V.  Taylor,  26  Vt.  444. 

61.  The  county  court,  within  certain  limits, 
has  such  power  over  its  records  and  judgpients 
as  to  warrant  the  court  in  ordering  them  cor- 
rected, and,  if  necessary,  for  sufficient  reasons, 
to  order  a  case  after  final  judgment  to  be 
brought  forward,  and  to  vacate  that  judgment 
and  open  the  case  for  further  proceedings. 
This  is  ordinarily  so  far  a  matter  of  discretion, 
that  the  supreme  court  will  not  revise  the  pro- 
ceedings on  exceptions.  Peck,  J.,  in  Stmth  v. 
Howard,  41  Vt.  74. 

62.  The  plaintiff  had  obtained  final  judg- 
ment in  the  county  court  in  an  action  of  assump- 
sit, on  which  he  was  entitled  to  an  execution 
against  the  body.  By  inadvertence,  the  execu- 
tion was  issued  against  the  goods,  chattels  and 
lands  only,  and -was  returned  nulla  bona.  At 
the  next  term,  on  the  plaintiff's  petition,  the 
county  court  vacated  the  judgment  and  ren- 
dered a  judgment  for  the  same  damages,  adding 
interest.  The  avowed  purpose  of  the  proceed- 
ings was  to  enable  the  plaintiff  to  procure  a 
new  execution  against  the  body,  so  as  to  charge 
the  \^\  on  the  original  writ.  Held  erroneouB ; 
and  that  the  motion  should  have  been  denied 
on  the  very  ground  on  which  the  plaintiff 
prayed  to  have  it  granted,  that  is,  the  charging 
of  the  bail.    lb. 

63.  The  original  phiintiff  died  pending  his 
suit  and  the  same  was  prosecuted  to  judgment 
by  his  administrator,  and  execution  issued  in 
the  name  of  the-deceased  plaintrff,  and  was 
delivered  to  an  officer  and  returned  in  such  way 
as,  upon  a  proper  execution,  to  charge  the 
property  attached.  The  county  court  after- 
wards, on  the  motion  of  the  administrator, 
allowed  tlie  execution  to  be  amended  by  the 
clerk.  Held,  that  this  was  error ;  and,  on  the 
ground  mainly,  that  such  amendment  miglU 
charge  the  officer  or  his  bailees,  who  were 
already  discharged  by  reason  of  the  defect  in 
the  execution.    AUeji  v.  Thrall,  41  Vt.  79. 

64.  It  is  not  competent  for  the  county  court, 
after  judgment,  to  order  the  case  brought  for- 
ward and  to  hear  evidence  and  adjudicate  a 
fact  and  engraft  into  the  record  material  state- 
ments, for  the  mere  purpose  of  reviving  a  lien 
[as  a  mechanic's  lien]  that  has  lapsed  and  be- 
come extinct  as  against  purchasers  and  owners 
of  the  estate  who  acquired  title  after  such  lien 


had  lapsed  and  terminated.    Haynes  v.  Kimp- 
Urn,  47  Vt.  46. 

66.  Amendment  in  criminal  cases.  The 
complaint  of  a  town  grand  juror  may  be  amend- 
ed by  leave  of  court — like  an  information  or 
indictment  by  those  who  presented  them,  with 
leave  of  court.  StaU  v.  Baidielder,  6  Vt.  479. 
(Enlarged  by  stat.  1870,  No.  5.) 

66.  —on  appeal  from  probate  court.  On 
an  appeal  from  the  probate  to  the  supreme 
court,  the  court  refused  to  allow  the  referee, 
appointed  by  rule  of  the  probate  court,  to 
amend  his  report.  Wolcott  v.  Wokott,  11  Vt. 
207. 

67.  In  what  court  motion  to  be  made. 
On  the  remanding  of  a  case  to  the  county  court 
for  a  new  trial,  an  application  for  leave  to 
amend  pleadings  should  be  made  to  the  county 
court.     AUen  v.  Parkhurst,  10  Vt.  557. 

68.  Record  of  town  clerk.  The  refusal 
of  the  court  to  allow  a  town  clerk  to  amend  a 
town  record  was  held  not  a  judicial  act,  and  so 
not  tlie  subject  of  error,— for  the  right  of  the 
clerk  to  correct  his  record  did  not  depend  upon 
the  opinion  of  the  court.  Hoag  v.  Jhtrfey,  1 
Aik.  286. 


ANCIENT  LIGHTS. 

Long  continued  use  of  light  for  the  windows 
of  one's  dwelling,  standing  on  or  near  the  line 
of  his  land,  raises  no  presumption  of  a  grant, 
nor  creates  the  right  to  a  continued  use  against 
the  owner  of  the  adjoining  land.  The  English 
doctrine  of  ancient  lights  discussed,  and  denied. 
Hubbard  v.  Toiiyn,  33  Vt.  295. 


ANIMALS. 

1.  Duty  to  restrain  vicious  animals.    It 

is  the  duty  of  the  owner  of  a  vicious  ram,  who 
knows  of  the  propensity  of  the  animal  to  butt 
persons,  so  to  restrain  him  as  to  prevent  him 
from  doing  injury.  Oakes  v.  Spaulding,  40  Vt. 
347.  The  same  law  as  to  a  dog  accustomed  to 
bite  mankind.  Brown  v.  Carpenter,  26  Vt. 
638. 

2.  The  defendant,  the  owner  of  a  cow  accus- 
tomed to  hook  horses,  and  that  known  to  him, 
was  made  liable  for  the  hooking  of  the  plain- 
tiff's colt  while  the  cow  was  in  the  highway, 
but  upon  the  plaintiff's  land  on  her  way  to 
water,  and  the  co\t  had  been  turned  loose  in 
the  highway  by  the  plaintiff.  Ooggswell  v. 
Balditin,  15  Vt.  404. 

3.  The  fact  that  a  mare,  in  general  kind  and 
orderly,  but  which,  when  in  heat,  had  on  sev- 
eral occasions  kicked  at  other  horses,  imposes 
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no  duty  on  the  owner  to  restrain  her  when  not 
in  heat.     Tnpper  v.  Clark,  48  Vt.  200. 

4.  Dog.  A  dog  may  be  used  in  driving  off 
cattle  tresi>a88ing  upon  one's  lands,  and,  if  so 
done  in  a  prudent  and  careful  manner,  the 
owner  is  not  responsible  for  an  injury  done  by 
the  dog  to  the  cattle.  Clark  v.  Adanis,  18  Vt. 
425.     Davis  v.  CampbeU,  23  Vt.  236. 

5.  Held,  that  it  is  lawful  for  any  person, 
though  not  in^lf.  defense,  to  kill  a  dog  accus- 
tomed to  bite  mankind,  as  communis  hostis  or  a 
common  nuisance,  when  such  dog  is  at  large— 
that  is,  not  confined  or  physically  restrained. 
Brown  v.  Carpenter,  26  Vt.  638. 

6.  Bam.  O  and  S  were  the  owners  in  com- 
mon of  a  vicious  ram,  known  by  each  to  have 
the  habit  of  butting  persons.  The  ram  was 
kept  for  the  separate  use  of  both,  each  having 
the  immediate  charge  of  him  from  time  to 
time  as  occasion  required.  The  ram  had  been 
with  the  flock  of  S  until  the  sheep- washing, 
when,  both  flocks  being  washed  together,  O,  of 
his  own  accord  and  in  the  absence  of  S„  took 
the  ram  and  put  him  in  his  own  pasture,  8  not 
thereafter  interfering,  or  inquiring  to  know 
where  or  in  what  manner  O  was  keeping  the 
ram.  While  so  in  the  pasture  of  O,  running  at 
large,  the  ram  butted  the  plaintiff  and  injured 
her.  Held,  in  an  action  against  O  and  S  for 
the  injury,  that  S  was  lUble  equally  with  O. 
Oakes  v.  Spaulding  <Sb  Oakes,  40  Vt.  347. 

7.  Barrett,  J.  No  distinction  can  be  made, 
as  to  the  duty  of  restraining  a  vicious  animal, 
between  sole  and  joint  owners ;  and  what  is  the 
duty  of  one  is  equally  the  duty  of  the  other,  as 
to  third  persons ;  and,  unless  under  peculiar 
circumstances,  the  duty  rests  solely  upon  own 
ership.     Jb,  352. 

8.  Statutes.  The  forfeitures  under  sec- 
tions 4  and  6  of  G.  S..  c.  104,  "for  the  restraint 
of  rams,"  are  distinct  and  independent  and  may 
both  be  enforced  ;  and  by  the  same  person,  if 
he  be  both  the  owner  or  keeper  of  the  sheep  and 
the  person  taking  up  the  ram.  Town  v.  Lam 
phire,  34  Vt.  365.  HaU  v.  Adams,  2  Aik.  130. 

9.  In  case  of  distinct  and  several  owners  of 
sheep  running  in  the  same  flock,  either  owner, 
without  joining  the  others,  may  sue  for  the 
penalty  given  by  statute  against  the  owner  or 
keeper  of  a  ram  found  with  them.  HaU  v. 
Adams. 

10.  Where  several  rams,  having  escaped  to- 
gether and  belonging  to  separate  owners,  are 
found  off  the  inclosure  of  the  common  keeper 
of  them  and  with  the  sheep  of  another,  each 
owner  is  liable  to  the  penalty  of  $5  for  the 
escape  of  his  own  ram  under  G.  S.,  c.  104,  s. 
6.  Whether  the  keeper  would  be  liable  for 
more  than  one  penalty, — qumre.  Totbn  v.  Lam- 
phire,  87  Vt.  62. 

11.  The  penalty  imposed  by  G.  S.  c.  104, 
t.  6,  is  incurred,  if  the  ram  is  found  off  its 


owner's  or  keeper's  premises  and  with  the  sheep 
of  another,  unless  it  is  made  to  appear  that  this 
was  caused  by  some  positive  wrongful  act  of 
the  prosecutor  himself,  or  could  not  have  been 
prevented  by  the  utmost  care  and  diligence  of 
the  owner  or  keeper.  Town  v.  Ijamphire,  36 
Vt.  101.  8,  C.  37  Vt.  52.  Hall  v.  Adams,  1 
Aik.  166.     Phelps  v.  Parish,  39  Vt.  516. 

12.  The  neglect  of  the  prosecutor  to  main- 
tain and  keep  in  repair  his  portion  of  the  divi- 
sion fence  through  which  the  ram  escaped,  does 
not  affect  or  qu^ify  this  liability  (36  Vt.  101)  ; 
although  the  prosecutor  had  said  he  would  see 
that  his  part  of  the  fence  was  properly  up  and^ 
would  risk  the  ram's  getting  out  over  it— it  not 
appearing  that  the  defendant  had  acted  upon 
this  assurance  so  as  to  create  an  estoppel.  37 
Vt.  52. 

13.  Suffer  to  run  at  large.  Under  the 
statute  which  provided  that  if  any  person 
should  «ujr<?r  his  swine  to  run  at  large,  &c., 
they  might  be  impounded  ;—/r^W,  that  an 
avowry  was  insufficient  which  alleged  only 
that  the  swine  "  were  running  at  large,"  «&c., 
'^contrar}"^  to  the  form,"  &c.,  **of  the  statute 
entitled,"  &c.— the  word  suffer,  or  its  equiva- 
lent, being  omitted,— that  word  meaning  to 
aUow,  or  permit  Adams  v.  Nichols,  1  Aik. 
31& 

14.  The  defendant  on  several  occasions  rode 
his  horse  from  his  house  along  the  highway, 
mostly  off  his  own  premises,  through  a  village 
and  over  two  railroad  crossings  at  grade,  to  a 
distance  of  more  than  a  mile  and  a  half,  and 
then  fastened  the  reins  to  the  surcingle  so  that 
the  horse  could  not  get  its  head  down  to  feed, 
and  left  it  to  go  back  home  alone,  and  went  on 
himself  about  half  a  mile  further,  and  out  of 
sight  of  the  horse,  to  his  work.  The  horse  was 
kind,  and  would  when  thus  left  go  directly 
home,  and  did  on  these  several  occasions  and 
on  the  occasion  in  question,  when  it  was  met 
by  the  defendant's  son  who  was  waiting  to 
meet  and  care  for  it.  In  an  action  for  the  pen- 
alty under  G.  S.  c.  100,  s.  29,  for  suffering 
cattle,  &c.,  to  run  at  large  in  the  highway  ;— 
Held,  that  if  the  horse,  owing  to  his  training, 
habits  and  instincts,  would  not  wander  abou^ 
the  highway  when  thus  left,  but  would  and  did 
on  such  occasions  go  directlv  home,  and  was  so 
under  the  supervision,  care  and  control  of  the 
defendant  and  his  son,  this  was  not  a  *' running 
at  large,"  which  subjected  the  defendant  to  the 
penalty.     Russell  v.  Cone,  46  Vt.  600. 

15.  Joint  action.  A  joint  action  upon  the 
statute  to  prevent  injury  to  sheep  by  dogs, 
does  not  lie  against  two  separate  owners  of 
dogs  for  the  damage  done  by  them  together. 
Adams  v.  Hall,  2  Vt.  9. 

16.  G.  S.  c.  104,  s.  9,  allows  the  several 
owners  of  dogs  concerned  jointly  in  the  worry- 
ing, &c.,  of  sheep  to  be  joined  as  defendants, 
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but  does  not  require  it.     Rowe  v.'  Bird,  48  Vt. 
678. 
As  to  impounding  animals,  see  Pounds  ;  Rb- 

PLKVIN. 


APPEAL. 

I.    Effect  in  Gbnkral. 
II.    Appeal  from  County  Court. 

III.  Appeal  from  Justice  of  the  Peace. 

1.   Taking  an  appeal, 
2    From  what  judgment. 
8.  Tn  what  coMtt. 
4.  Proeeeding$  after  appeal. 

IV.  Appeal  from  Probate  Court. 

1.  What  order  or  decree  may  he 

appealed  from. 

2.  Who  may  appeal. 

8.  Mode  of  appeal,   and  procedure 

thereafter. 
4.  Appellate  court  as  a  court  of 

probate. 

I.    Effect  in  General. 

1.  Vacates  the  Judgment.  An  appeal 
vacates  tlie  judgment  appealed  from.  Bate^y. 
Kimball,  2  D.  Chip.  83.  Loi>e  v.  Este^,  «  Vt. 
286.  Probate  CouH  v.  Rogers,  7  Vt.  198.  Allen 
V.  Fletcher,  14  Vt.  274.  FleUher  v.  Blair,  20 
Vt.  124.  Allen  v.  Rice,  22  Vt.  883.  Small  v. 
Haskins,  26  Vt.  209.  Steams  v.  Steams,  30 
Vt.  213.  Probate  Court  v.  Gleed,  35  Vt.  24. 
State  V.  Remelee,  35  Vt.  562.  Woodbury  v. 
Woodbury,  48  Vt.  94. 

2.  If  the  appeal  is  carried  up  by  neither 
party,  this  operates  as  a  discontinuance.  Bates 
V.  Kimball.  Love  v.  Fstes.  Allen  v.  Fletcher. 
Probate  Court  v.  Oleed. 

Note.— By  Stat.  1865,  No.  10,  as  to  criminal 
cases,  and  by  stat.  1866,  No.  87,  as  to  civil 
cases,  an  appeal  from  a  justice  only  suspends 
the  judgment  unless  the  appeal  is  entered ;  and 
by  Stat.  1864,  No.  65,  the  party  appealing  from 
a  decree  or  denial  of  the  probate  court,  or  from 
the  allowance  or  disallowance  of  commission- 
ers, may  withdraw  his  appeal  before  entrj', 
the  effect  of  not  entering  the  appeal,  in  the  first 
case,  and  of  withdrawing  it,  in  the  last,  being 
to  affirm  the  original  judgment  or  decree. 

3.  Brings  up  whole  case.  An  appeal 
vacating  the  judgment  appealed  from,  brings  up 
the  whole  case  and  opens  it  for  new  proof  to  the 
extent  of  the  jurisdiction  of  the  court  below, 
upon  the  original  complaint  or  declaration. 
State  V.  Remelee,  35  Vt.  562. 

4.  Judgment  of  respondeat  ouster  on  a  plea  in 
abatement,  and. trial  thereafter  on  the  merits,— 
on  appeal,  the  question  in  abatement  will  be 
beard.    Lacy  v.  Roberts,  Brayt.  20. 


5.  Affirmance.  A  judgment  is  affirmed  on 
appeal  where  it  passes  for  the  appellee,  though 
for  a  less  sum  than  below.  Page  v.  Johnson, 
1  D.  Chip.  338.    S.  C.  Brayt.  124. 

6.  Dismissal  of  appeal.  The  dismissal  of 
an  appeal  annuls  the  appeal  ah  initio,  and  leaves 
the  judgment  appealed  from  in  force  as  though 
never  appealed  from.  Loveland  v.  Benton,  2 
Vt.  621. 

II.   Appeal  from  County  Court. 

7.  Practice.  An  appeal,  on  cause  shown, 
may  be  allowed  to  be  entered  after  the  day 
fixed  by  the  rules  of  court,  and  even  after  a 
complaint  for  aflSrmance.  Bennet  v.  Whitney, 
1  Tyl.  59.     Miller  v.  Ooold,  2  Tyl.  405. 

8.  An  appeal  from  the  county  court  to  the 
supreme  court  and  an  entry  of  such  appeal  was 
allowed  to  each  party.  Hastings  v.  Hodges,  1 
D.  Chip.  124. 

9.  The  entering  of  a  review  by  one  party  did 
not  prevent  an  appeal  by  the  other.  Hubbard 
V.  Leonard,  1  D.  Chip.  216. 

10.  Where  one  of  several  joint  defendants 
appeals  from  a  judgment  in  ^  prosecution  under 
the  forcible  entry  and  detainer  act,  he  is  con- 
sidered as  appealing  for  all,  and  all  may  appear 
and  plead.    Hurlbutt  v.  Meachum,  2  Tyl.  397. 

11.  A  parol  submission  to  arbitration,  pend- 
ing an  appeal,  without  an  award  wholly  settling 
the  controversy,  nor  carrying  the  hearing  beyond^ 
the  time  for  entering  the  appeal,  was  held  not 
to  deprive  the  party  of  the  right  to  enter  the 
appeal.     Hayes  v.  Blanchard,  4  Vt.  210. 

12.  On  an  appeal  from  the  county  to  the 
supreme  court ;— Ruled,  that  the  defendant 
might  change  the  issue  from  the  court  below  to 
the  jury  m  the  supreme  court,  without  notice 
to  the  other  party.  Stanton  v.  Loyd,  1  Aik. 
35. 

13.  Subjects  of  appeal.  Under  former 
statutes,  a  judgment  discharging  trustees  be- 
cause the  principal  was  not  an  absconding,  &c., 
debtor,  wtis. held  subject  to  an  appeal  to  the 
supreme  court.  Page  v.  Hurd,  1  Aik.  105. 
Also  a  judgment  by  nil  didt.  Smith  v.  LaTig- 
worthy,  1  Aik.  106— and  judgment  on  demurrer, 
that  a  plea  in  bar  is  sufficient.  Durkee  v.  Mayo, 
1  Aik.  129. 

NoU.—By  Stat.  1824  (Slade's  Stat.  118),  the 
right  of  appeal  to  the  supreme  court  for  the 
trial  of  issues  of  fact  was  taken  away.  Ques- 
tions of  law  now  pass  to  the  supreme  court  only 
on  exceptions,  or  by  writ  of  error. 

III.   Appeal  from  Justice  of  the  Peace. 

1.   Taking  an  Appeal. 

14.  The  entering  of  bail  is  a  part  of  the  tak- 
ing of  an  appeal  from  the  judgment  of  a  justice, 
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and  this  muat  be  done  within  the  two  hours,  or 
the  appeal  is  irregular.  Wehb  v.  HopkinMn,  10 
Vt.  544;  and  see  Finney  v.  HiU,  11  Vt.  288. 
Arnold  v.  Brooke,  86  Vt.  204. 

15.  Where  a  party  had  notice  of  a  suit  be- 
fore a  justice,  and  sent  his  son  to  appear  for 
him  and  take  an  appeal,  and  the  son  appeared 
and  consented  to  a  judgment,  but  through  mis- 
apprehension, neglected  to  enter  bail  in  sea- 
son for  an  appeal,  and  execution  issued  upon 
the  judgment;— ITif/^f,  that  he  was  not  entitled 
to  relief  by  petition  under  the  Act  of  1829,  for 
haying  been  * 'illegally  refused'*  an  appeal; 
and  judgment  c<yntra  below  was  reversed.  Fi7i- 
nqf  V.  JKK. 

2.  From  whctt  judgment. 

16.  "Where  a  justice  upon  a  hearing  and 
trial  rendered  a  judgment  that  the  plaintiff  be- 
come  non  mdt  ;—Heldy  this  being  a  trial  upon 
the  merits,  that  an  appeal  lay  from  the  judg- 
ment ;  that  its  character  was  not  changed  by 
misnaming  it.     Smith  v.  Crane,  12  Vt.  487. 

17.  A  judgment  by  a  justice  in  favor  of  the 
plaintiff  for  costs  alone,  although  clearly  irreg- 
ular, is  such  a  judgment  as  either  party  can  ap- 
peal from.     MeDanieU  v.  Johnson,  36  Vt.  687. 

3.  In  what  ease^, 

18.  A  prosecution  founded  on  the  Act  of 
1807,  8.  8,  entitled  **an  act  to  punish  undue 
speculations,'*  &c.,  was  held  appealable.  Pen- 
niman  v.  Robingon,  5  Vt.  569. 

19.  An  appeal  does  not  lie  from  the  decision 
of  a  justice,  under  the  statute,  that  an  extent 
issue  against  a  collector  of  taxes  for  delin- 
quency.    Oriswold  v.  RuUand,  28  Vt.  324. 

20.  As  depending  on  amount  in  contro- 
versy. Where  the  ad  damnum  in  a  justice 
writ  is  over  ten  dollars,  the  suit  is  appealable 
by  either  party,  irrespective  of  the  real  amount 
of  the  claim  presented.  Fuller  v.  Howard,  6 
Vt.  561. 

21.  In  actions  of  tort— as  trover — where  the 
damages  are  open  and  uncertain,  the  right  of 
appeal  from  a  Justice  Is  to  be  determined  by  the 
ad  damnum  in  the  writ ;  and  where  this  is  set  at 
ten  dollars,  the  case  is  not  appealable,  though 
the  value  of  the  property  named  in  the  declara- 
tion is  set  at  more  than  ten  dollars,  and  the 
plaintiff's  evidence  may  be  that  it  was  worth 
more.  (G.  S.  c.  81,  s.  70.)  Cole  v.  Ooodall, 
89  Vt.  400.  See  Church  v.  Vandueee,  4  Vt. 
195. 

22.  Fictitiotl8  ofliBet.  A  suit  is  not  made 
appealable  by  the  pleading  of  a  fictitious  offset, 
—as  where  the  defendant  introduces  no  evi- 
dence to  sustain  it,  nor  excuse  therefor.  Bnish 
Y.  Hurlbwrt,  8  Vt.  46. 

23.  Where  the  ad  damnum  in  a  justice  writ 


was  ten  dollars,  although  the  declaration  was 
in  two  counts  each  claiming  ten  dollars,  but 
presumed  to  be  for  the  same  subject  matter, 
and  where  there  was  nothing  in  the  plaintiff's 
written  exhibit  or  specification,  or  by  the 
declaration  itself,  showing  that  the  demand  was 
above  ten  dollars  ,—Held,  that  the  action  was 
not  appealable,  and  could  not  be  made  so  by  a 
fictitious  plea  in  set-off.  Weston  v.  Marsh,  12 
Vt.  420. 

24.  Exhibits.  Whenever  the  plaintiff's  spec- 
ification or  exhibit,  in  an  action  before  a  jus- 
tice, exceeds  $10,  so  that  the  defendant  has 
the  right  to  litigate  matters  described  in  it  to  an 
amount  exceeding  $10,  the  action  is  appealable  ; 
and  this  right  of  appeal  the  plaintiff  cannot 
limit  by  demanding  not  more  than  $10  in  his 
writ  and  declaration.  WUUnms  v.  Mason,  45 
Vt.  372.  Church  v.  Vanduzee,  4  Vt.  195.  Conn. 
A  Pass.  M.  R.  Co.  v.  Bates,  82  Vt.  420. 

25.  The  defendant  subscribed  for  one  share 
of  the  plaintiffs'  stock,  and  thereby  contracted 
to  pay  the  plaintiffs  $100  in  ten  equal  instal- 
ments, no  part  payable  till  the  performance  of 
a  condition  precedent.  In  an  action  before  a 
justice,  the  declaration  set  forth  this  contract, 
averred  performance  of  the  condition,  and 
claimed  to  recover  the  first  instalment  under  an 
ad  damnum  of  ten  dollars.  Held,  that  the  ac- 
tion was  appealable.  Conn.  <fe  Pass.  R.  R.  Co. 
V.  Ba^^s. 

26.  In  general  assumpsit  before  a  justice, 
the  ad  damnum  in  the  plaintiff's  writ  and  the 
sum  demanded  in  the  declaration  was  ten  dol- 
lars. The  debit  side  of  the  plaintiff's  specifi- 
cation on  trial  was  $88.82,  and  the  credit  side 
$82.16,  leaving  a  balance  of  $6.66— for  which 
balance,  with  80  cents  interest,  the  plaintiff  ob- 
tained judgment.  Held,  that  by  reason  of  the 
specification,  or  exhibit,  the  action  was  ap- 
pealable.    Williams  v.  Mason,  A^  Vt.  872. 

27.  In  an  action  of  book  account  before  a 
justice,  there  was  nothing  in  the  writ,  nor  in 
the  specification  or  exhibits  produced  by  the 
plaintiff  on  trial,  which  made  the  case  appeal- 
able. The  defendant,  on  cross-examination, 
called  out  the  plalntiff^s  book,  on  which  ap- 
peared charges,  in  all,  exceeding  ten  dollars. 
Held,  that  the  book,  drawn  out  in  this  way, 
could  not  be  regarded  as  the  plaintiff's  exhibit, 
and  that  the  case  was  not  thereby  made  appeal- 
able,— the  judgment,  in  such  case,  being  a  bar 
to  a  recovery  for  the  items  not  presented.  War- 
ren V.  Newfane,  25  Vt.  250. 

28.  Burden  on  appellant.  A  party  ap- 
pealing from  a  justice  judgment  must  show 
afllrmatively  that  the  county  court  has  appel- 
late jurisdiction.  Where  the  declaration  con- 
tained three  counts,  each  concluding  with  an 
ad  damnum  of  ten  dollars,  but  all  descriptive 
of  a  single  transaction  and  apparently  for  one 
cause  of  action;— -HifW,  that  the  case  was  not 
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appealable.     Persons  v.  Center  T,   Co,,  20  Vt. 
170. 

29.  Action  on  note.  Under  the  statute 
disallowing  an  appeal  from  a  justice  in  any 
action  upon  a  note»  &c.,  of  less  than  $30  ;— 
Held,  that  an  appeal  lay,  nevertheless,  where 
an  offset  was  pleaded  and  tried,  the  subject 
matter  of  which  would  have  entitled  the  parties 
to  an  appeal,  if  the  action  had  been  brought 
upon  it.     Baker  v.  Blodget,  1  Aik.  342. 

30.  A  justice  suit  upon  a  note  exceeding 
twenty  dollars,  but  indorsed  below  ten  dollars, 
the  ad  damnum  in  the  writ  being  ten  dollars, 
where  no  plea  in  offset  is  filed,  is  not  appeal- 
able under  the  act  of  1821.  Boardman  v.  Har- 
HngUm,  9  Vt.  151.  G.  S.  c.  31,  s.  70,  has  the 
same  construction.  Sumner  v.  Jones,  24  Vt. 
320. 

31.  An  appeal  lies  from  a  justice  in  an  ac- 
tion upon  a  promissory  note  for  less  than  $20, 
made  payable  with  interest,  when  the  amount, 
by  adding  interest,  exceeds  $30.  Smith  v. 
Smith,  15  Vt.  620. 

32.  An  action  before  a  justice  upon  a  prom- 
issory note  given  for  more  tlian  $20,  although 
indorsed  below  $20,  but  not  below  $10,  where 
the  ad  damnum  in  the  writ  exceeds  $10,  is  ap- 
pealable. Sumner  v.  Jones,  24  Vt.  317.  Tyler 
V.  lAUkrop,  5  Vt.  170.  9  Vt.  152.  15  Vt.  622. 

33.  In  a  justice  suit  the  declaration  counted 
upon  two  promissory  notes,  both  amounting  to 
less  than  $20,  and  had  a  count  for  $20  money 
had  and  received  ^[od  damnum  $20].  On 
trial,  the  plaintiff  offered  in  evidence  only  the 
two  notes,  and  waived  the  money  count.  Held, 
that  the  case  was  not  appealable.  Cooper  v. 
MUes,  16Vt.  642. 

4.  Proceedings  after  a^ppecU. 

34.  Tender  of  judgment.  After  an  appeal 
from  a  justice  judgment,  the  tender  of  a  con- 
fession of  judgment  before  the  same  person, 
but  who  was  not  then  in  office  as  a  justice,  is 
nugatory,  and  will  not  avail  to  prevent  an 
affirmance-    Smith  v.  Fisher,  17  Vt.  117. 

35.  Payment.  Where  the  plaintiff  ap- 
pealed from  the  judgment  of  a  justice  against 
him,  and  more  than  twelve  days  before  the 
term  of  court  to  which  the  appeal  was  taken 
paid  to  the  defendant  (or  to  the  justice),  accord- 
ing to  the  statute,  the  costs  allowed  to  the  de- 
fendant, and  the  appeal  was  not  entered  in  the 
county  court ; — Held,  that  this  operated  as  a 
retraxit,  or  an  open  and  voluntary  renunciation 
of  the  suit  and  cause  of  action,  and  was  a  bar 
to  a  further  action  or  claim  for  the  same  cause 
or  duty ;  and  that,  to  this  extent,  the  effect  was 
the  same  as  if  the  judgment  had  been  affirmed 
in  the  county  court.  CcUMn  v.  Taylor,  18  Vt. 
106.     Small  v.  Haskins,  26  Vt.  209. 

36.  In  such  c&aey—Held,  that  the  judgment 


of  the  justice  in  an  action  of  trespass  qua.  elau, 
where  the  title  to  land  came  in  question,  was 
not  conclusive  of  the  title,  inasmuch  as  the 
judgment  was  vacated  by  the  appeal,  and  such 
payment  did  not,  in  this  respect,  operate  as  an 
affirmance.     Small  v.  H($sklns, 

37.  Entry  of  appeal.  An  appeal  from  a 
justice  takes  the  case  to  the  county  court  as  it 
stood  before  the  magistrate,  and  it  stands  upon 
the  same  pleadings  [as,  a  plea  in  abatement], 
unless  new  pleadings  are  filed.  WhiUaker  v. 
Perry,  37  Vt.  631. 

38.  The  Act  of  1866,  No.  37,  relating  to 
appeals  from  judgments  of  justices,  does  not 
abridge  the  right  of  the  appellee  under  G.  S.  c. 
31,  s.  64,  to  enter  the  appeal  for  affirmance.  Ide 
V.  Story,  47  Vt.  62. 

39.  Certificate  of  "  wilAil  and  maUd- 
ous."  Where  the  party  appealing  from  a  jus- 
tice judgment  does  not  enter  his  appeal  in  the 
county  court  and  the  judgment  is  there  affirmed 
on  the  complaint  of  the  appellee,  it  is  affirmed 
with  all  its  incidents,  among  which  is  the  adju- 
dication that  the  cause  of  action  arose  from  the 
wilful  and  malicious  act  of  the  defendant,  &c. 
Reynolds  v.  Promn,  31  Vt.  637. 

40.  Held,  that  where  a  justice  judgment, 
appealed  from  by  the  defendant,  is  brought  into 
the  county  court  by  the  plaintiff  on  complaint 
for  affirmance,  the  court  can  only  uflirm  the 
judgment  as  rendered,  and  cannot  grant  a  cer- 
tificate for  a  close  jail  execution  where  none 
was  granted  by  the  justice.  SpaukUng  v. 
Woodworth,  42  Vt.  570.  Barrett,  J.,  dissent- 
ing. 

41.  Copies  of  appeal  papers.  An  appeal 
from  a  justice,  entered  in  the  county  court  upon 
appeal  papers  not  properly  certified  (as,  by  the 
county  clerk  instead  of  the  justice),  gives  the 
court  jurisdiction,  so  that,  notwithstanding  a 
motion  to  dismiss,  the  cause  may  be  continued 
and  amended  copies  filed,  and  the  court  may 
proceed  to  trial  and  judgment.  Carruth  v. 
Tighe,  32  Vt.  626.  lb.  778.  See  Ooodenow  v. 
Stafford,  27  Vt.  487.  Orange  v.  Bill,  29  Vt. 
442. 

42.  An  appeal  from  a  justice  will  not  neces- 
sarily be  dismissed  on  motion,  where  the  appeal 
copies  do  not  disclose  the  right  of  appeal,  since 
such  right  may  grow  out  of  the  character  of  the 
defense,  which  may  not  appear  in  the  copies ; 
and  the  presumption  is  in  favor  of  the  regularity 
of  the  appeal,  until  the  contrary  is  shown. 
Johnson  v.  Williams,  48  Vt.  565. 

43.  New  copies  of  appeal  from  the  judg- 
ment of  a  justice  cannot  be  filed  in  the  county 
court  in  vacation,  after  final  judgment  on  the 
copies  originally  filed,  so  as  to  make  them  part 
of  the  record, — not  even  by  the  allowance  of 
the  county  judges.  Wood  v.  Davis,  48  Vt. 
319. 
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rv.'   Appeal  fbom  Peobate  Cofbt. 
1.    What  order  or  decree  may  be  appeaied  from, 

44.  Final  order  and  effect.  The  order, 
sentence,  decree  or  denial  of  the  probate  court 
from  which  an  appeal  lies  must  be  a  final  one— 
that  is,  it  must  be  a  final  disposition  of  the 
subject  matter  before  the  court.  An  appeal 
from  the  main  question  takes  with  it  all  inci- 
dental orders,  and  makes  the  whole,  in  effect, 
the  subject  of  revision.  Adams  v,  Adams,  21 
Vt.  162. 

45.  Interlocutory.  From  a  proceeding  in 
the  probate  court,  under  G.  S.  c.  52,  s.  7,  for 
the  examination  of  a  party  charged  with  em- 
bezzling the  goods,  &c.,  of  an  estate,  no  appeal 
lies  until  the  case  is  finished  in  that  court.  An 
appeal  from  an  order  that  the  party  answer 
certain  interrogatories  is  premature,  and  will  be 
dismissed.    KimbaU  v.  KimbaU,  19  Vt.  579. 

46.  A  decree  of  the  probate  court,  that  an 
administrator  ought  to  render  his  account,  is 
not  a  final  decree  from  which  an  appeal  lies  in 
the  first  instance,  but  is  rather  interlocutory ; 
thou^  it  affords  a  sufficient  basis  for  a  sui^ 
upon  the  bond  conditioned  to  perform  the 
orden  of  the  court.  French  v.  Winsor,  24  Vt. 
402. 

47.  An  order  of  the  probate  court,  refusing 
to  accept  and  record  the  report  of  the  commis- 
sioners of  claims,  being  matter  of  discretion,  is 
but  interlocutory,  and  is  not  such  a  final  decree 
as  is  the  subject  of  an  appeal.  Hodges  v. 
Thaeher,  28  Vt.  465. 

48.  An  appeal  does  not  lie  from  the  pre- 
sentation of  a  contingent  claim  to  conmiission- 
ers  of  an  estate,  but  only  from  the  subsequent 
allowance,  or  disallowance.  Hobart  v.  Herriek, 
28  Vt.  e27. 

49.  An  order  of  the  probate  court  renewing 
a  commission  of  claims  on  an  estate  is  strictly 
interlocutory,  and  no  appeal  lies  until  the  com- 
ing in  and  acceptance  of  the  commissioners'  re- 
port    Timothy  V.  Farr,  42  Vt.  48. 

50.  Special  case.  The  refusal  of  the  pro- 
bate court,  on  petition,  to  reopen  and  revise  a 
former  decree  allowing  an  administrator's  ac- 
count, which  petition  was  preferred  after  the 
thne  for  an  appeal  from  such  decree  and  a  de- 
cree for  distribution  had  passed,  was  held, 
under  the  circumstances,  to  be  the  subject  of 
an  appeal.  Adams  v.  Adams,  21  Vt.  162. 
Vt.  720. 

51.  PersoniJ  discretion.  A  bequest  was 
made  to  a  trustee  to  be  applied  to  the  benefit  of 
the  eesttti  que  trusty  as  ^ould  be  found  neces- 
sary in  the  judgment  and  discretion  of  the  judge 
of  probate  for  the  district  of  H  ;—Held,  that 
Uie  judge  of  probate  in  the  exercise  of  his  judg- 
ment and  discretion  acted  personally,  and  not 
ofDdaUy, — that  no  new-  jurisdiction  was  con- 


ferred  upon  him,  and  that  no  appeal  lay  from 
his  proceedings.    Doumer  v.  Dovmer,  9  Vt.  231. 

52.  Gkiardian.  By  the  probate  act  of  1821 
(Slade's  stat.  883,  s.  7)  an  appeal  lies  from  an 
appointment  by  the  probate  court  of  a  guardian 
to  an  idiot,  non  compos,  &c.  Shumway  y.  8kum- 
way,  2  Vt.  889.    8  Vt.  390. 

53.  An  appeal  does  not  lie  from  the  decree  of 
the  probate  court  refusing  to  appoint  a  guardian 
of  a  person  alleged  to  be  insane,  nor  from  a  de- 
cree discharging  such  guardian,  on  the  ground 
that  the  ward  is  no  longer  a  proper  subject  of 
guardianship.    Nimblei  v.  Chaffee,   24  Vt.  628. 

54.  Homestead.  Proceedings  for  setting 
out  the  homestead  of  a  deceased  housekeeper, 
for  the  benefit  of  his  widow  and  children,  fall 
within  the  general  jurisdiction  of  the  probate 
court  in  the  settlement  of  estates ;  and  a  right 
of  appeal  is  given,  under  the  general  provisions 
of  G.  8.  c.  48,  8.  30,  from  an  order  or  decree 
confirming  the  report  of  the  commissioners  in 
setting  out  the  homestead.  Byram  v.  Byram, 
27  Vt.  296.  True  v.  MorrUl,  28  Vt.  672. 

2.     Who  may  appeal. 

55.  Party  "interested."  Under  the  statute 
authorizing  any  person  "Interested  in  any  order, 
&c."  of  the  probate  court  to  appeal  therefrom, 
such  person  must  have  some  legal  interest 
which  may,  by  such  order,  &c.,  be  either  en- 
larged or  diminished,— as,  heir,  creditor,  lega- 
tee, widow,  administrator,  &c.  Woodward  v. 
Spear,  10  Vt.  420.  Hemmenwayy,  Corey,  16  Vt. 
225. 

56.  A  person  who  has  no  interest  in  an 
estate  cannot  appeal  from  the  decree  of  the 
probate  court,  assigning  dower  in  the  land  which 
he  claims  adversely.    Hemmemcay  v.  Corey. 

57.  The  administrator  of  an  heir  to  an  estate 
has  the  same  right  of  appeal  from  commission- 
ers, as  the  heir  would  have  had  if  living.  Ar- 
nold V.  Waldo,  36  Vt.  204. 

58.  Under  G.  8.  c.  53,  s.  27,  an  appeal  from 
conunissioners,  other  than  by  the  executor  or 
administrator,  can  be  taken  only  by  a  creditor, 
devisee,  legatee  or  heir ;  and  by  such  only  in 
case  the  executor  or  administrator  declines  to 
appeal.  Such  interest  of  the  appellant,  as 
found  by  the  probate  court,  must  appear  upon 
the  record  sent  up ;  but  such  finding  is  not  con- 
clusive and  may  be  inquired  into  on  appeal. 
Gilbert  V.  Hotoe,  47  Vt.  402. 

59.  The  intestate's  widow,  being  administra- 
trix of  his  estate,  married,  whereby  her  authori- 
ty was  extinguished.  Thereupon  the  intestate's 
children  applied  to  the  probate  court  for  the 
appointment  of  P  as  administrator  de  bonis  non, 
and  the  widow  applied  for  the  appointment  of 
her  then  husband.  The  court  appointed  P. — 
Held,  that  an  appeal  lay  by  the  widow.  HH- 
Uard  V.  McDanieU,  48  Vt.  122. 
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8.     Mode  of  appeal^  and  procedure  thereafter. 

60.  The  application.  Where  an  appeal 
from  a  decree  of  the  probate  court  is  prayed  for 
and  the  bond  given  within  the  20  days,  the  ap- 
peal is  not  lost  by  the  court's  neglect  beyond  the 
20  days  to  allow  the  appeal.  Cummings  v. 
Hugh,  3  Vt.  578. 

61.  An  application  for  an  appeal  frotai  com- 
missioners, under  G.  S.  c.  58,  s.  19,  is  ''filed  in 
the  register's  office,"  if  duly  left  with  the  judge 
of  probate.     Robinmn  v.  RoMnnon,  82  Vt.  788. 

62.  An  appeal  from  the  probate  court  was 
left  at  the  residence  of  the  judge  between  11 
and  12  o'clock  at  night  of  the  last  day  for  tak- 
ing an  appeal,  and  the  appeal  was  filed  and 
lodged  in  the  register's  office  on  the  morning 
following.  It  not  appearing  that  the  appeal 
came  to  the  possession  and  knowledge  of  the 
judge  until  such  following  morning,  it  was 
dismissed,  as  not  taken  in  time.  Robineon  v. 
Robinson. 

63.  After  the  appeal  bond  is  taken,  approv- 
ed and  filed,  and  the  appeal  has  been  allowed, 
the  probate  court  has  no  power  to  permit  the 
cancelling  of  such  bond  by  substituting  another. 
Blake  v.  Kimball,  22  Vt.  682. 

64.  Stating  objections.  On  an  appeal 
from  the  decree,  &c.,  of  the  probate  court  the 
appellant  should  state,  in  writing,  his  objections 
thereto,  and  this  lays  the  foundation  for  all 
further  pleadings  and  proceedings.  Howe  v. 
PraU,  11  Vt.  256.  Baker  v.  Goodrich,  1  Aik. 
895.  (See  G.  8.  c.  48,  s.  80,  and  aeq.) 

65.  No  precise  form  of  excepting  to  the 
order  or  decree  appealed  from  has  been  estab 
lished.  It  is  necessary  that  every  substantial 
averment  upon  which  the  appellant  relies  should 
be  made,  and  such  as  are  not  denied  are  of 
course  considered  as  admitted.  Kendrick  v. 
Harris,  1  Aik.  273. 

66.  Appellant  from  an  entire  decree  of  the 
probate  court,  which  embraced  distinct  matters, 
was  held  confined,  on  his  appeal,  to  the  matters 
complained  of  in  his  objections  filed.  Banfill 
V.  BanfiU,  27  Vt  557. 

67.  Witlidrawing  an  appeal.  Where  an 
appeal  was  taken  from  the  appointment  of  an 
administrator  and  a  paper  was  afterwards  filed 
in  the  probate  court  by  the  appellant  withdraw- 
ing the  appeal,  which  was  not  entered  in  the 
county  court;— Held,  that  the  appeal  operated 
as  a  mere  suspension  of  the  decree  of  appoint- 
ment, and  that,  upon  such  discontinuance  of 
the  appeal,  the  power  of  the  administrator  re- 
vived and  took  e£fect  from  the  date  of  his  ap- 
pointment.    Fleteher,  v.  Fletcher,  29  Vt.  98. 

68.  Probate  of  will— Inteirening  dam- 
ages. Where  an  appeal  from  a  decree  of  the 
probate  court  allowing  a  will  was  taken  subse- 
quent to  the  issuing  of  letters  to  the  executors;— 
Held,  that  the  powers  of  the  executors  ceased 


at  once,  and  that  the  appointment  of  a  special 
administrator,  pendente  lite,  became  necessary ; 
and  where,  in  such  case,  the  decree  was  afllrm- 
ed  on  appeal ; — Held,  that  the  expenses  of  the 
special  administration,  beyond  what  would  have 
been  necessary  if  the  estate  had  been  settled  by 
the  executors  without  an  appeal,  are  * 'interven- 
ing damages"  within  the  meaning  of  the  appeal 
bond.     Sargeant  v.  Sargeant,  20  Vt.  297. 

69.  But  that  the  words,  *  intervening  dama- 
ges and  costs  occasioned  by  the  appeal,"  did  not 
cover  the  expenses  of  the  appellee  in  following 
the  appeal,  beyond  his  taxable  costs.    lb, 

70.  Quardian.  A  claim  in  behalf  of  a  non 
eompon,  having  no  guardian,  was  presented  to 
commissioners,  which  they  disallowed  for  want 
of  authority  in  the  person  presenting  it.  That 
person  was  afterwards  appointed  guardian  and 
took  an  appeal.  Held,  that  such  appeal  was  an 
adoption  and  ratification  of  the  act  of  present- 
ment and,  on  motion  to  dismiss,  the  appeal  was 
held  regular.  Thurston  v.  HoJJbrook,  81  Vt. 
354. 

71.  Notice  of  appeal.  Where  an  appeal 
from  the  probate  court  is  entered  in  the  appel- 
•late  court  without  giving  the  appellee  the  re- 
quired statute  notice,  the  practice  is  not  to  dis- 
miss the  appeal,  but  to  continue  the  case,  order- 
ing notice  to  be  given.  Woodward  v.  Spear, 
10  Vt.  420.     Meexih  v.  Meech,  37  Vt.  414. 

72.  But  this  is  matter  of  discretion,  not 
revisable  on  exceptions.  Treamrer  v.  Ra/g- 
fmmd,  16  Vt.  864.  Rutland  dt  Bur,  R,  Co,  v. 
Wales,  24  Vt.  299. 

73.  Objection  waived.  An  objection  to 
the  competency  of  commissioners  appointed  by 
the  probate  court  to  set  out  dower,  cannot  be 
urged  on  an  appeal  from  a  decree  accepting 
their  report.  Kendrick  v.  Harris,  1  Aik.  278. 

74.  An  objection  that  an  appellant  from  a 
decree  of  the  probate  court  had  not  sufficient 
interest  to  entitle  him  to  an  appeal  the  county 
court  is  not  bound  to  consider,  when  first  taken 
after  issue  joined  and  the  trial  begun.  Stevens 
V.  Jopal,  48  Vt.  291. 

75.  Appeal  from  commisifioners.  An 
appeal  does  not  lie  from  the  disallowance  by 
commissioners,  to  an  amount  exceeding  $20  in 
the  aggregate,  upon  two  or  more  several  and 
distinct  claims,  required  to  be  presented  in  the 
names  of  several  parties,  although  both  claims 
are  owned  by  the  same  party,  where  the  dis- 
allowance on  each  is  less  than  $20  ;  as  where 
one  claim  was  in  favor  of  A  and  B,  and  the  other 
in  favor  of  A  and  C,  and  A  owned  and  present- 
ed both.     Barlmo  v.  T/traU,  11  Vt.  247. 

J76.  In  taking  an  appeal  from  the  allowance 
by  commissioners  of  a  claim  against  an  estate, 
minuteness  and  precision  are  not  required  in 
stating  the  objections ;  and  if,  instead  of  being 
manifestly  frivolous  and  impertinent,  they  tend 
to  show  that  the  claim  ought  further  to  be  liti- 
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gated,  it  must  belong  to  the  court  of  probate 
to  determine  whether  they  are  stated  in  terms 
sufficiently  positive  and  definite.  Where  the 
objection  stated  was  that  the  claim  was  unjust, 
and  the  probate  court  allowed  the  appeal, — 
Heldy  that  the  county  court  erred  in  dismissing 
the  appeal  on  motion,  for  want  of  a  written 
statement  of  objections.  Barnard  v.  Barnard, 
16  Vt.  223. 

77.  The  prayer  for  an  appeal  **frora  the 
decision  and  report  of  commissioners  of  claims" 
(G.  8.  c.  53,  s.  19),  was  Jield  sufficient,  where  ex- 
pressed to  be  **  from  the  order  and  decree  of  the 
probate  court " — the  court  having  made  a  decree 
accepting  the  report  and  ordering  it  to  be  re- 
corded.    Robinson  v.  Robinson,  32  Vt.  788. 

78.  An  appeal  from  conuniswoners  under 
G.  S.  c.  58,  8.  27,  is  not  perfected  without  the 
giving  of  a  bond  as  well  to  secure  the  estate  as 
the  adverse  party,  and  if  the  bond  be  only  to 
secure  the  adverse  party,  the  appeal  will  be 
dismissed,— and  this  upon  moUony  if  the  defect 
appear  upon  the  record ;  nor  can  the  defect  be 
supplied  by  the  filing  of  a  new  bond  in  the 
county  court.    Arnold  v.  Waldo,  36  Vt.  204. 

79.  A  report  of  commissioners  was  returned 
to  the  probate  court  and  endorsed,  **  Filed,  ac- 
cepted and  ordered  to  be  recorded  this  3l8t 
May,  1860."  Afterwards,  this  entry  was  made 
thereon,  **On  re-examination  of  this  report,  it 
is  rejected  for  errors  therein  found  and  sent 

1)^k  to  the  commissioners  for  correction  this 
15th  day  of  August,  1860."  The  plaintiff  after- 
wards presented  his  claim  to  the  commission- 
ers, and,  within  twenty  days  from  the  final  re- 
turn and  acceptance  of  the  report,  took  an 
appeal.  HM,  that  the  appeal  was  taken  in 
due  time ;  that  the  probate  court  had  power  of 
its  own  motion,  and  summarily,  to  annul  the 
order  of  record,  and  to  recommit  the  report,  on 
account  of  errors  apparent  on  its  face,  so  long 
as  it  was  not  actually  recorded.  Adarene  v. 
Marloft,  33  Vt.  558,  and  see  Hodges  v.  Tkacher, 
2S  Vt.  456.      82  Vt.  739. 

80.  Appeal  not  entered.  On  the  allowance 
of  mutual  claims  by  commissioners  of  an  estate, 
the  administrator  appealed  from  the  allowance 
against  the  estate  and  duly  filed  his  objections. 
The  appeal  was  not  entered  at  the  next  stated 
session  of  the  county  court.  Held,  that  the  ad- 
ministrator could  not  at  a  later  term  enter  a 
complaint  for  an  affirmance  of  the  allowance  in 
favor  of  the  estate,  or  for  his  costs;— that  by  the 
neglect  of  both  parties  to  enter  the  appeal  at  the 
first  term,  the  whole  proceedings  were  discon- 
tinued; and  that  the  claim  against  the  estate 
was  forever  barred ; — as  to  the  effect  of  such 
proceedings  upon  the  claim  allowed  in  favor  of 
the  estate,  qwBre.    AUen  v.  Fletcher,  14  Vt.  274. 

81.  Where  an  appeal  was  taken  from  an 
allowance  of  commissioners,  but  was  entered 
by  neither  party;— -ffeW,  that  no  action  lay 


upon  the  appeal  bond— the  appeal  vacating  the 
judgment,  and  the  non-entry  of  the  appeal  oper- 
ating as  a  discontinuance  of  the  suit  and  carry- 
ing the  bond  with  it — and  this,  although  the 
appellee  had  no  notice  of  the  appeal  and  no 
order  of  notice  was  made  by  the  probate  court. 
Probate  Court  v.  Gked,  35  Vt.  24. 

82.  Declaration.  On  appeal  from  com- 
missioners,  the  court  allowed  the  claimant, 
upon  terms,  to  file  a  declaration,  where  he  had 
omitted  to  do  so  in  the  probate  court,  as  re- 
quired by  statute.  Franms  v.  Latkrope,  2  Tyl. 
372. 

83.  On  an  appeal  from  commissioners,  the 
claimant  must  declare  according  to  the  nature 
of  the  several  classes  of  his  demands,  in  the 
several  forms  of  action  and  counts  appropri- 
ate to  each,  though  resulting  in  different  forms 
of  trial ;  and  these  must  be  met  by  various 
pleas  suited  to  their  nature.  Adams  v.  Corbin, 
3  Vt.  372.     AbboU  v.  Keith,  11  Vt.  526. 

84.  Brings  up  whole  claim.  Where  all 
the  items  of  the  plaintiffs  claim  before  com- 
missioners were  recoverable  in  one  suit  and  one 
form  of  action  and  he  appealed,  but  the  appeal 
taken  was  general ;  —  Held,  that  the  appeal 
brought  his  whole  claim  before  the  county 
court — as  well  the  items  allowed,  as  those  dis- 
allowed.    Morse  v.  Low,  44  Vt.  561. 

85.  — and  set-off.  An  appeal  by  a  claim- 
ant from  the  allowance  by  commissioners  of  an 
offset  to  his  claim,  vacates  the  decision  and 
opens  the  case,  both  as  to  the  offset  and  the 
principal  claim.  Steams  v.  Steams,  30  Vt. 
213.     Woodlmrt/  v.  Woodbury,  48  Vt.  94. 

86.  The  effect  is  the  same  where  the  admin- 
istrator  appeals  from  the  allowance  of  the  claim 
presented— or  filed  objections  under  the  Stat. 
1821.  (Slade's  Stat.  354.)  AUen  v.  Rice,  22 
Vt.  333. 

87.  Bvidence.  Where  the  commissioners' 
report  does  not  show  what  claims  were  ex- 
hibited, this  may  be  shown  on  appeal  by  evi- 
dence aliunde.  Woodbury  v.  Woodbury,  48  Vt. 
94. 

88.  Bail  in  appellate  court.  On  the  grant- 
ing  of  an  appeal  from  conmiissioners  on  petiti- 
tion  to  the  supreme  court,  bail  for  the  appeal  was 
entered  in  that  court.  Wing  v.  Bates,  16  Vt. 
148. 

89.  Creditor  appealing.  Where  a  credi- 
tor of  an  estate  took  appeals,  under  the  statute, 
from  the  allowance  by  the  commissioners  of 
claims  against  the  estate  presented  by  the  ad- 
ministrator and  others,  and  prosecuted  such 
appeals  at  his  own  expense  and  succeeded,  and 
costs  were  awarded ; — Held,  that  such  creditor 
was  entitled  to  the  costs;  and  the  administrator 
having  received  the  costs  and  executed  releases 
therefor,  chancery  decreed  that  he  pay  the 
same  to  such  creditor.  Sutton  v.  Svtton,  21 
Vt.  74. 
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4.  Appelate  Court  as  a  Court  of  ProbcUe. 

90.  In  appeals  from  the  probate  court,  the 
proceedings  will  conform  to  the  practice  of  that 
court.     Wadmoorth  v.  Ffusett,  2  Tyl.  127. 

91.  An  appeal  from  the  probata  court  to  the 
supreme  court  brings  the  whole  case  before  that 
court,  to  be  determined  upon  its  merits,  as  the 
supreme  court  of  probate.  SnUth  v.  Rix,  9  Vt. 
240.  (Since  changed  by  statute— appeals  lying 
only  to  the  county  court,  and  exceptions  as  to 
■  *all  questions  of  law"  arising  in  the  county 
court  *Mn  probate  matters"  passing  to  the  su- 
preme court.  G.  8.  c.  48,  ss.  28.  29.  Hutch- 
inson  v.  Hutchinson,  88  Vt.  708. '  Clark  v. 
Clark,  21  Vt.  490.)     - 

92.  The  jurisdiction  of  the  county  court,  as 
an  appellate  court  in  probate  matters,  is  meas- 
ured only  by  the  extent  of  the  jurisdiction  of 
the  probate  court,  and  extends  over  all  nuitters 
within  the  jurisdiction  of  the  probate  court,  for 
the  rehearing  and  re-examination  of  aU  subjects 
which  have  been  acted  upon  in  that  court. 
Adams  v.  Adams,  21  Vt.  162.  Boyden  v.  Ward, 
88  Vt.  628. 

93.  On  appeal  from  the  probate  court,  the 
county  court  acts  as  a  higher  court  of  probate, 
and  may  revise  all  questions  resting  in  discre- 
tion, as  well  as  others ;  as,  the  removal  of  an 
administrator.  Holmes  v.  Holmes,  26  Vt.  586. 
Adams  v.  Adams.  Hilliard  v.  McDaniels,  48 
Vt.  122. 

94.  Supreme  court.  Although  matters 
resting  in  the  discretion  of  the  probate  court 
pass  to  the  county  court  upon  appeal,  they  can- 
not be  revised  in  the  supreme  court,  not  being 
questions  of  law.  Phelps  v.  Phelps,  16  Vt.  78. 
Adams  v.  Adams,  21  Vt.  162.  Frost  v.  Frost, 
40  Vt.  626 ;— as,  for  the  refusal  to  reconsider, 
revise  and  alter  a  decree  of  distribution  after 
the  time  for  an  appeal  had  passed.  Hutchinson 
V.  Hutchinson,  88  Vt.  700. 

95.  Administrator's  accomit.  An  appeal 
from  the  allowance  of  an  administrator's  ac- 
count opens  every  item  of  the  accounts  for  ex- 
amination, whether  or  not  presented  or  objected 
to  in  the  probate  court ;  and  the  commissioners 
should  report  each  item,  and  whether  allowed 
or  disallowed,  and  the  facts  found  as  the  reason 
of  their  decision.     Barker  v.  Rogers,  2  Vt.  440. 

96.  On  such  appeal,  either  party  may  pre- 
sent any  proper  claim,  whether  presented  in  the 
probate  court,  or  not.    Clark  v.  Clark,  21  Vt.  490. 

97.  Oertiiicate  of  decision.  The  certifi- 
cate to  iht  probate  court  of  the  final  decision 
uppn  an  appeal,  as  required  by  the  statute,  is 
designed  to  furnish  notice  to  that  court  of  the 
general  result  of  the  appeal,  so  that  its  subse- 
quent action  may  be  in  conformity  to  such  de- 
^cision,'  rather  than  to  restore  jurisdiction  to  it. 
The  want  of  such  certificate,  therefore,  is  not  a 
legal  bar  to  further  proceedings  in  the  pro- 


bate court,  though  upon  subjects  affected  by  the 
decision  of  the  appellate  court ;  and  the  probate 
court  can  nevertheless  act  with  effect,  if  its  ac- 
tion  is  warranted  by  the  law  and  the  fact  as 
they  really  exist  at  the  time.  Chreen  v.  Clark, 
24  Vt.  186. 

For  Appeals  in  other  cases,  see  the  appropri- 
ate titles,  as  Pauper  ;  Hiohwats  ;  Chanoebt, 
Ac. 


AFPBENTIOE. 

1.  Relation  created  by  deed.  The  rehu 
tion  of  master  and  apprentice  can  be  created 
only  by  deed.  Squire  v.  Whipple,  1  Vt.  69.  7 
Vt.  450.     Holgate  v.  Cheney,  Brayt.  158. 

2.  A  agreed  by  parol  to  bind  his  son  to  ap- 
prenticeship to  B  by  written  indentures,  and 
put  the  son  to  service  with  B  before  executing 
the  indentures.  The  boy  left  service,  after 
having  received  necessary  articles  and  instruc- 
tion, and  A  then  refused  to  execute  the  inden- 
tures. Held,  that  B  could  recover  of  A,  on  the 
general  counts  in  assumpsit,  for  the  articles  and 
services  so  furnished  the  son.  Squires  v.  Whip- 
ple, 2  Vt.  111. 

3.  Death  of  master.  An  indenture  of  ap- 
prenticeship becomes  not  void,  but  merely  void- 
able by  the  death  of  the  master.  Phelps  v. 
Culver,  6  Vt.  480.  ^ 

4.  An  apprentice  bound  out  by  the  over- 
seers of  the  poor  is  assignable  without  his  con- 
sent, and  may  be  retained  in  the  service  of  an 
administrator  after  the  death  of  the  master, 
with  the  assent  of  the  overseer.     Hf. 

5.  Revocation.  Where  an  indenture  of 
apprenticeship  becomes  voidable  on  election, 
the  apprentice  cannot  recover  for  services  imder 
the  indenture  rendered  before  revocation,  over 
and  above  benefits  received.    lb, 

6.  Nor  can  the  master  recover  for  excess  of 
expenses  incurred  above  services  rendered,  be- 
fore revocation.    Hudson  v.  Warden,  89  Vt.  882. 

7.  The  plaintiff,  at  ten  years  of  age,  was 
bound  out  by  his  father  as  an  apprentice  to  the 
defendant  until  the  plaintiff  should  become 
twenty-one.  He  served  under  the  indenture 
until  he  was  sixteen,  when  he  went  into  the 
State  of  New  York  and  there  enlisted  as  a  sol- 
dier in  the  U.  S.  army  and  went  into  military 
service,  as  a  substitute  for  one  0,  from  whom 
he  received  therefor  $825,  which  he  forwarded 
to  the  defendant.  In  an  action  to  recover  this 
money ; — Held,  that,  as  the  indenture,  on  the 
defendant's  arriving  at  the  age  of  fourteen,  be- 
came, at  least,  voidable  at  his  election,  the 
leaving  and  enlisting  and  going  into  the  military 
service  was  an  abandonment  of  the  indenture, 
and  in  law  a  revocation  of  it,  and  that  the  plain- 
tiff could  recover.    /^. 
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8.  Harboring.  One  may  lawfully  harbor 
and  employ  an  apprentice  who  has  left  his  mas- 
ter's senrice,  though  without  cause,  even  after 
notice  from  the  master  not  to  harbor  or  employ 
him,  if  the  master  for  any  cause  refuses  to  take 
back  the  apprentice.  Conant  v.  Raymondy  2 
Aik.  243. 

9.  In  ease  for  harboring  the  plaintiff's  ap- 
prentice, knowledge  by  the  defendant  of  the 
apprenticeship  must  be  proved,  and  the  measure 
of  damages  is  the  injury  sustained  by  the  plain- 
tiff ;  while  in  asgumpm't  for  the  services  of  the 
apprentice,  such  knowledge  is  not  material,  and 
the  measure  of  damages  is  the  value  of  the  ser- 
vices to  the  defendant.  Such  action  is  a  waiver 
of  the  tort.    lb. 

As  to  binding  out  pauper  children,  see  Pau- 
PKR  I. 


ABBITBATION. 

Gbnsral  Powbbs  of  Arbitkators  and 

THSiR  Proceedings. 
Revocation. 

Award,— Pttft&«i<fi>n;    Validity;  Con- 
struction; Effect;  Setting  cmde,  dtc. 
rV.    Action  on  the  Award. 


II. 
III. 


I.     General   Powers  of   Arbitrators   and 
Tn  EiR  Proceedings. 

1.  Their  meetingB.  A  declaration  upon 
an  award  was  ?ietd  ill,  where  it  set  forth  a  sub- 
mission to  five,  the  award  to  be  made  by  a 
majority,  and  an  award  made  by  three,  but  did 
not  aver  that  the  other  two  were  notified,  nor 
that  they  attended.    BUn  v.  Hay,  2  Tyl.  804. 

2.  Where  a  submission  required  that  the 
award  should  be  made  by  the  arbitrators,  or  a 
majority  of  them ; — HeJd,  that  all  must  be  pres- 
ent at  the  hearing,  but  that  this  fact  need  not 
appear  upon  the  face  of  the  award ;  if  denied,  it 
might  be  proved  otherwise.  Eixford  v.  j^ye, 
20  Vt.  132. 

3.  In  case  of  a  written  submission  to  three 
persons  named,  and  if  either  one  of  them  could 
not  be  obtained,  to  accept  another  person  nam- 
ed ; — Held,  that  an  award  made  by  the  four, 
acting  by  the  mutual  consent  of  the  parties 
given  on  the  day  of  hearing,  was  good .  Blan- 
chard  v.  Murray,  16  Vt.  648. 

4.  Umpire.  It  is  no  objection  to  an  award, 
that  the  umpire  was  appointed  before  the  arbi- 
trators entered  upon  the  business,  nor  that  .the 
umpire  joined  with  the  arbitrators  in  making 
the  award.  Woodrow  v.  a  Conner,  28  Vt 
776. 

5.  Pottponemeilt.  The  power  of  arbitrators 
18  not  determined  by  their  neglect  to  attend  at 
the  time  and  place  appointed  for  heading  the 


arbitration  ;  but  they  may  appoint  another  ses- 
sion within  any  reasonable  time,  unless  prevent- 
ed by  a  revocation,  or  by  the  terms  of  the  sub- 
mission.   Hwrrington  v.  Rich,  0  Vt.  666. 

6.  Oorrecting  mistake.  An  arbitrator 
may,  after  publishing  his  award,  correct  a  cleri- 
cal mistake  in  it — as,  by  inserting  the  word 
'^dollars,"  manifestly  omitted  by  mistake,  &c. 
Goodell  V.  Raymond,  27  Vt.  241. 

7.  Awarding  costa.  By  early  and  general 
practice  adopted  in  this  State,  the  rule  must  be 
considered  settled,  that  it  is  incident  to  the  au- 
thority given  to  arbitrators,  in  a  general  sub- 
mission, where  no  mention  is  made  of  costs,  to 
awafd  concerning  the  costs  of  arbitration. 
Bowman  v.  DowTier,  28  Vt.  582.  Ha/wley  v. 
Hodge,  7  Vt.  240.  But  see  contra,  especially  as 
to  fees  of  the  arbitrators,  Morrison  v.  Buchan- 
an, 32  Vt.  289. 

8.  Proceedings.  It  is  not  necessary  that 
arbitrators  should  follow  the  rules  of  law  in 
taking  evidence,  or  in  other  matters,  to  make 
tlieir  award  good.  While  governed  by  their 
own  judgment,  without  corruption  or  partiality 
in  their  proceedings  and  decisions,  the  parties 
being  present^  or  having  a  fair  opportunity  to 
be  present  at  all  hearings,  the  award  should 
stand.     Sainn  v.  Angell,  44  Vt.  528. 

9.  It  is  no  objection  to  an  award,  that  neith- 
er the  arbitrators  nor  witnesses  were  sworn, 
where  the  parties  agree  that  they  need  not  be, 
or  where  the  law  of  the  place  does  not  require 
it.     Woodrow  v.  CConner,  28  Vt.  776. 

10.  Sunday.  Although  a  judgment  ren- 
dered on  Sunday  is  void  at  common  law,  an 
award  of  arbitrators  is  not  a  judgment,  and  an 
award  published  on  Sunday  is  not  for  that  rea- 
son  void,  where  the  submission  did  not  require 
this  to  be  done,  and  the  parties  had  no  agency 
therein  and  did  not  act  in  violation  of  the 
statute.  Blood  v.  BaUs,  81  Vt.  147.  Sargeant 
V.  Butts,  21  Vt.  99. 

11.    Revocation. 

11.  Every  submission  to  arbitration,  though 
by  deed  and  declared  irrevocable,  may  be  revok- 
ed before  award  and  publication,  and  such  re- 
vocation annuls  all  contracts  relative  to  the  sub- 
mission, and  leaves  the  other  party  solely  to 
his  redress  upon  the  bond  or  agreement  of  sub- 
mission.    Aspimrall  v.  Tousey,  2  Tyl.  828. 

12.  Where  a  party  to  a  written  submission 
niade  a  parol  revocation,  and  thereupon  the  ar- 
bitrator declined  proceeding ; — Held,  in  an  action 
upon  the  submission,  that  the  defendant  could 
not  dispute  the  revocation  because  not  in  writ- 
ing.   Hawley  v.  Hodge,  7  Vt.  287. 

13.  An  express  revocation  of  a  submission 
must  follow  the  form  of  the  submission.    If  the 
submission  be  by  deed,  the  revocation  must  be      / 
under  seal ;  if  by  writing,  thep  so  must  be  tb? 
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revocation  ;  and  if  simply  by  parol,  then  it  may 
be  80  revoked.     Sutton  v.  Tj/rrell,  10  Vt.  91. 

14.  The  entry  and  continuance  of  a  cause 
in  court,  before  an  award  made  under  a  sub- 
mission which  provided  that  all  pending  suits 
should  be  discontinued,  without  B&y\ng  when, 
was  held  not  to  work  a  revocation  of  the  sub- 
mission.— What  is  an  implied  revocation,  or 
revocation  in  law,  see  7*, 

15.  A  letter  sent  to  the  arbitrator  by  one  of 
the  parties  "objecting  to  any  decision  of  the 
case,"  until  furnished  with  a  copy  of  the  brief 
of  the  counsel  of  the  other  party  according  to 
an  agreement  of  counsel,  is  not  a  revocation, 
but  only  a  request  for  delay ;  and  the  arbitrator 
may  proceed  to  make  a  binding  award,  although 
such  copy  was  not  furnished,  the  counsel  of 
each  party  having  furnished  the  arbitrator  his 
brief.     Kft/es  v.  Fvlton,  42  Vt.  169. 

16.  The  revocation  of  a  submission  is  a 
breach  of  the  condition  of  an  arbitration  bond 
to  observe,  perform  and  keep  the  award. 
CrafUbury  v.  Hill  28  Vt.  768. 

17.  One  party  to  a  submission  by  bond  legally 
revoked  it  by  deed,  but  the  other  party  got  an 
award  made  in  his  favor  not  withstanding,  which 
the  revoking  party  paid,  but  releases  were  not 
executed  as  the  award  provided.  Held,  that 
such  payment  was  not  per  se  a  waiver  of  the  re- 
vocation.   Hathaitay  v.  Strong,  2  Tyl.  106. 

18.  A  parol  agreement  to  alter  the  terms  of 
an  arbitration  bond  so  as  to  include  in  it  an  ad- 
ditional subject  of  dispute,  although  omitted 
by  mistake,  was  held  not  to  merge  or  supersede 
the  bond;  and  that  a  revocation  of  the  agree- 
ment, which  had  not  been  so  acted  upon  by  the 
dther  party  as  that  such  revocation  would  oper- 
ate  as  a  fraud  upon  him,  did  not  excuse  him 
from  not  performing  the  bond.  Patrick  v. 
Adams,  29  Vt.  370. 

III.    Ky^kKD—puhUcaUon ;  validity;  comtruc- 
Uon  ;  effect ;  setting  aside,  &c, 

1^.  What  is  an  award.  An  award  on  a 
parol  submission  was  held  binding,  although  the 
parties  supposed,  and  were  so  advised  by  the 
arbitrator,  that  the  award  would  not  be  legally 
binding,  as  the  submission  was  not  in  writing ; 
—the  court  finding  that  the  parties  did  in  fact 
agree  to  abide  the  award.  Ennos  v.  Pratt,  26 
Vt.  630,  citing  Howard  v.  Puffer,  23  Vt.  865.* 

20.  Wliat  is  not.  Parties  left  out  a  matter 
of  difference  to  others,  introducing  no  testi- 
mony, but  one  of  the  parties  made  a  statement. 
The  referees,  after  retiring  to  consult,  reported 
that  they  had  agreed,  but  that  neither  party 
was  to  be  bound  by  their  determination  and 
would  be  under  no  obligation  to  abide  by  it. 
The  plaintiff  said  he  would  hear  what  they  had 
to  say  and  then  determine ;  and  the  referees 
thereupon  ajinouQced  their  conclusion.    Hel4, 


that  the  action  of  the  referees  was  intended  to 
be,  and  was,  in  fact,  merely  advisory,  and  had 
no  binding  force  as  an  award.  Sartwell  v. 
Horton,  28  Vt.  370. 

21.  Publication.  An  award  is  made  and 
published  when  the  terms  of  the  submission,  in 
these  respects,  are  complied  with.  The  delivery 
of  an  award  to  the  party  entitled  to  it,  or  notice 
to  him  that  it  is  ready  to  be  delivered,  and  of 
its  contents,,  is  a  publication ;  and  is  sufficient, 
unless  the  submission  requires  something  more. 
Morse  v.  Stoddard,  28  Vt.  446.  Biitford  v. 
Nye,  20  Vt.  182. 

22.  A  bond  of  submission  provided  that  the 
arbitrators  should  ''make  and  publish  their 
award  in  writing  under  their  hands  and  seals." 
The  arbitrators  so  made  their  award,  and  in- 
formed the  attorney  of  the  recovering  party  of 
its  contents.  Held,  that  this  was  a  sufficient 
publication  under  the  submission,  and  that  the 
submission  could  not  be  thereafter  revoked  by 
the  other  party,  although  he  had  not  been  in- 
formed of  the  award.    Morse  v.  Stoddard. 

23.  Award  as  to  real  estate.  A  pending 
action  of  ejectment,  and  controversy  as  to  the 
seizin  and  possession  of  land,  may  be  the  sub- 
ject of  arbitration,  and  may  be  awarded. 
Blanchard  v.  Murray,  15  Vt.  648. 

24.  An  award  of  arbitrators  in  writing  and 
under  seal,  concerning  the  title  of  lands,  made 
in  pursuance  of  a  submission  under  seal,  be- 
comes part  of  the  contract,  and  a  court  of  equity 
will  decree  a  specific  performance  as  of  any 
other  contract  under  seal ;  and  the  award  re- 
quires no  subsequent  ratification  by  the  parties. 
Akely  v.  Akely,  16  Vt.  460.     Jb.  694. 

25.  An  award  as-to  a  division  line  between 
adjoining  proprietors,  made  upon  an  oral  sub- 
mission, if  of  any  validity,  has  no  greater  effect 
than  a  parol  agreement  of  the  parties.  To  be 
conclusive,  it  must  be  acquiesced  in  for  15 
years.    Smith  v.  Bullock,  16  Vt.  692. 

26.  The  owners  of  contiguous  pieces  of 
land,  each  acknowledging  the  sufficiency  and 
validity  of  the  title  by  which  the  other  holds 
his  land,  may  bind  themselves  by  their  written 
submission  and  an  award,  though  not  sealed, 
as  to  the  location  of  the  dividing  line ;  and  each 
will  be  estopped  from  afterwards  denying  that 
as  being  the  true  line.  Stewart  v.  Cass,  16  Vt. 
668. 

27.  Parol  award.  A  parol  award  is  good 
though  the  submission  be  in  writing,  unless  the 
submission  provide  to  the  contrary.  Marsh  v. 
Packer,  20  Vt.  198.  GoodeU  v.  Raymond,  27 
Vt.  241. 

28.  U.  8.  revenue  stamp.  No  U.  8.  rev- 
enue stamp  was  required  upon  an  award  of  ar- 
bitrators.    CeUey  v.  Gray,  87  Vt.  186. 

29.  Award  mnst  follow  submission.  The 
parties  agreed  to  exchange  farms,  the  differ- 
ence in  price  to  be  paid  to  either  according  to 
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the  award  of  appraisers  agreed  upon,  calling 
the  orator's  farm  $5,000 ;  but  if,  in  the  opinion 
of  the  appraisers,  that  was  overvalued  or  under- 
valued, the  defendant's  farm  should  be  valued 
in  the  same  proportion.  The  appraisers  ap- 
praised the  farms  at  their  real  value  and  award 
ed  to  the  orator  the  difference,  which  was  much 
less  than  the  difference  by  the  other  mode  of 
estimate — the  orator's  farm  being  actually 
wOTth  only  about  $3,000.  Held,  that  the  award 
waa  void,  as  not  following  the  submission— 
and  for  this  and  other  causes  it  was  set  aside  in 
chancery.    H&ttard  v.  Edgell,  17  Vt.  9. 

30.  If  two  entire  subject  matters  are  sub- 
mitted to  arbitration  and  only  one  of  them  is 
awarded  upon,  the  award  is  not  binding ;  and 
heidy  that  this  applies  with  peculiar  force 
where  the  claims  are  upon  aifferent  sides,  and 
especially  in  case  of  mutual  law  suits.  Mor»e 
V.  Hale,  27  Vt.  660. 

31.  Agreement  to  extend.  If  parties  to 
a  written  submission  to  arbitration  do,  upon 
the  trial  before  the  arbitrators,  submit  by  mu- 
tual consent  to  the  arbitrators  matters  not  m- 
cluded  in  the  written  submission,  and  the  arbi- 
trators, acting  under  such  mutual  consent  of 
Uie  parties,  try  the  matters  so  verbally  submit- 
ted and  make  their  award,  neither  party  can, 
after  publication,  object  that  the  award  exceed- 
ed the  submission  ;  so  held,  where  the  submis- 
sioD  was  by  a  bond  reciting  the  agreement  to 
submit.     Wood*  v.  Page,  87  Vt.  262. 

32.  Oertainty  of  award.  The  degree  of 
uncertainty  to  avoid  an  award  should  be  such 
as  would  avoid  any  other  contract ;— such  as 
would  leave  the  meaning  of  the  arbitrators 
wholly  in  doubt.  Akely  vMke^fy  16  Vt.  450. 

33.  The  fact  that  the  arbitrators  have  stated 
reaulta,  without  the  processes  which  led  to 
them,  does  not  make  an  award  uncertain.  The 
amounts  claimed,  the  respective  accounts  of 
the  parties,  and  the  findings  upon  them  need 
not.  be  stated.  To  make  an  award  invalid  for 
this  cause,  it  must  be  the  decision  which  is  left 
uncertain,  not  the  reasoning  which  led  to  the 
decision.     Lamphire  v.  Cacan,  39  Vt.  420. 

34.  Where  the  claims  on  both  sides  in  an 
arbitration  are  pecuniary,  or  for  damages  capa- 
ble of  being  reduced  to  a  certain  sum,  if  the 
arbitrators,  professing  to  decide  on  the  whole 
subject,  find  a  balance  due  from  one  to  the 
other,  such  an  award  is  conclusive,  although 
the  particulars  from  which  that  balance  resulted 
are  not  stated ; — unless  the  submission  requires 
something  more  than  the  ascertainment  of  a 
sum  due,  as,  e.  g,,  ti  direction  for  the  perform- 
ance of  some  specific  act.  Bowman  v.  Doumer, 
28Vt.532. 

35.  An  award  that  the  plaintiff  shall  execute 
and  deliver  to  the  defendant  '*  a  good  authentic 
deed  of  conveyance  of  all  the  land  which  the 
plaintiff  holds  by  deed  of  conveyance  from  one 


Samuel  Martin,  teing  a  pari  of  the  old  Cox 
farm,"— was  held  sufficiently  certain.  Whit- 
oomb  V.  Preston,  13  Vt.  58. 

36.  In  an  action  on  an  award  that  the  de- 
fendant  should  pay  the  ** taxable  costs"  of  a 
certain  suit  ',—Held,  (1)  that  the  award  was  not 
objectionable  for  uncertainty ;  (2)  that  no  ac- 
tion lay  upon  it  without  averment  and  proof 
that  the  defendant  iiad  notice  of  the  amount 
before  suit  brought.  Wright  v.  Smith,  19  Vt. 
110. 

37.  An  award  undertaking  to  define  a  bound- 
ary is  void  for  uncertainty,  which  refers  for 
description  to  monuments  which  do  not  in  fact 
exist, 'and  fixes  upon  a  line  which  cannot  be 
ascertained.  Giddings  v.  Hadatcay,  28  Vt. 
342. 

38.  Mutuality  and  finality.  An  award 
is  not  binding,  which  is  not  mutual  and 
final ;— as  where  no  protection  or  benefit  what- 
ever could  result  to  one  of  the  parties  from  the 
submission  or  award,  but  the  original  claim  is 
left  in  force.     Onion  v.  Robintton,  15  Vt.  510. 

).  Where  the  award  of  an  arbitrator  was 
not  full  and  final  upon  all  the  matters  submitted, 
it  was  held  fatally  defective.  Smith  v.  Potter, 
27  Vt.  304. 

40.  An  award  was  hdd  to  be  final,  which 
settled  a  partnership,  and  divided  the  assets  and 
liabilities  as  between  the  parties,  and  established 
their  rights  and  duties  towards  each  other,  al- 
though it  did  not  provide  a  remedy  or  method 
of  enforcement.  It  could  do  no  more;  and 
such  award  is  mutual  and  final.  Lamphire  v. 
Cowan,  39  Vt.  420. 

41.  An  award  that  one  party  shall  pay  a 
stranger  a  debt  for  which  both  parties  are 
bound,  is  valid  as  between  the  parties  to  the 
award.     Ih. 

42.  Diyisibility.  Where  one  article  of  an 
award  is  in  itself  so  complete  and  independent 
of  the  rest,  that  its  separate  enforcement  will 
work  no  injustice,  it  may  be  recovered  upon, 
although  other  portions  of  the  award  are  void. 
Ih.     Giddings  v.  Hadaway,  28  Vt.  342. 

43.  An  item  improperly  allowed  in  an  award 
does  not  avoid  the  award,  where  it  is  so  stated 
as  to  be  separable.  In  such  case  it  is  to  be 
severed  and  deducted.  Hartland  v.  Henry,  44 
Vt.  593. 

44.  In  assumpsit  upon  a  parol  award  of  ar- 
bitrators declaring  for  the  aggregate  amount  of 
the  award,  where  the  award  was  in  fact  made  up 
of  distinct  and  separate  items,  with  their  values, 
and  it  was  so  announced,  some  of  which  items 
were  within  the  legal  scope  of  the  decision,  and 
some  not ;— Held,  ihsx  a  recovery  could  be  had, 
under  such  declaration,  for  the  sum  of  the  items 
which  were  properly  awarded.  Dalrymple  y 
WhiUngham,  26  Vt.  345. 

45.  Where  a  submisoion  was  of  all  demands, 
and  the  arbitrators  added  to  their  award  that 
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the  parties  should  execute  mutual  general  re- 
leases; HM^  that  this  was  well  enough,  and 
did  not  aflfect  the  main  award,  which  was 
itself  a  bar  to  all  claims.  Shepherd  v.  Briggs, 
28  Vt.  81. 

46.  Under  a  parol  submission  to  arbitrators 
of  all  matters  of  dlflference  between  the  parties, 
the  arbitrators  awarded  a  certain  sum  to  the 
plaintiff,  and  a  further  suTn  of  it^  for  further 
breach  of  contract,  unless  the  defendant  should 
within  six  days  after  notice  pay  the  sum  first 
stated.  Hfld^  that  the  plaintiff  could  not  re- 
cover the  $50,  it  being,  as  stated,  a  penalty  for 
not  performing  the  rest  of-  the  award,  and  not 
within  the  submission ;  but  that  this  was  sever- 
able, and  did  not  vitiate  the  rest.  Sabin  v. 
AngeU,  44  Vt.  523. 

47.  In  an  award  one  provision  was,  that 
the  costs  should  *'  be  made  up  by  the  parties." 
Held,  that  this  did  not  vitiate  other  parts  of  the 
award.  Rixford  v.  Nye,  20  Vt.  132.  39  Vt. 
420. 

48.  Arbitrators,  in  adjusting  sundry  claims 
between  the  parties,  made^  seven  successive 
awards,  five  in  favor  of  the  plaintiff  and  two 
in  favor  of  the  defendant,  each  complete  in  it- 
self, and  struck  no  final  balance  of  the  awards; 
but  this  was  mere  matter  of  computation.  In 
an  action  on  the  arbitration  bond  to  pay  *'the 
award  "  ; — Held,  that  these  were  but  details  of 
one  award,  and  that  the  plaintiff  was  entitled 
to  recover  the  final  balance.  Semhle,  that  if 
the  defendant  had  withheld  his  portion  of  the 
award,  the  plaintiff  might  have  had  judgment 
for  that  part  which  was  in  his  favor.  Kendrick 
V.  TwrheU,  26  Vt.  416. 

49.  Oonstractioil.  Awards  are  to  be  lib- 
erally construed  according  to  the  intent  of  the 
parties.  If,  by  manifest  implication,  that  ap- 
pears which,  if  positively  expressed,  would 
render  the  award  good,  that  is  sufficient  to  sup- 
port the  award.  Ri^fard  v.  Nye,  20  Vt.  132. 
Lamphire  v.  Cowan,  39  Vt.  426.  Toung  v.  Kin- 
ney,  48  Vt.  22. 

50.  A  submission  and  award  very  inartifi- 
cially  drawn,  were  sustained,  the  judge  saying, 
that  courts,  very  justly,  ever  strive  to  support 
and  enforce  the  adjudications  of  these  domestic 
tribimals  created  by  the  parties,  as  in  the  inter- 
est of  peace  and,  generally,  of  substantial  jus- 
tice.    Soper  V.  Frank,  47  Vt.  368. 

51.  The  submission  to  arbitration  of  a  causes 
pending  in  the  county  court  provided,  that 
^'  the  costs  in  the  county  court  shall  fbllow  the 
decision  of  the  arbitrators,  and  shall  follow  the 
judgment  of  said  arbitrators  to  be  made  as  in  a 
court  of  teff."  Held,  that  this  provision  re- 
ferred to  the  costs  only,  and  not  to  a  rule  of 
decision  upon  the  merits.  Edwardt  v.  Har- 
nnjfton,  45  Vt.  63. 

52.  Arbitrators  may  award  that  payment  be 
^inade  at*  a  future  day,  and  by  installnients,  and 


may  require  the  performance  of  conditions  by 
the  other  party  before  pa3rment ;  and  where  the 
subject  matter  was  a  continuing  contract  for  sup- 
port during  life,  which  was  wholly  broken ; — 
Held,  that  they  might  award  the  payment  of  an 
annual  sum  during  the  life  of  the  party  entitled 
to  such  support,  under  a  submission  of  *'all 
questions  of  damages  growing  out  of  an  alleged 
violation  "  of  such  contract.  Hemelee  v.  HeUl, 
31  Vt.  582. 

53.  A  submission  recited  that  "Whereas  a 
controversy  is  now  existing  between  us  con- 
cerning the  settlement  of  book  accounts  and  all 
other  deal  and  disputes  between  us,"  and  then 
agreed  '*to  submit  all  of  said  controversies 
which  we  cannot  settle  ourselves,  if  any  there 
should  be,  (&c."  Held,  that  the  submission 
did  not  include  matters  of  deal  not  in  con- 
troversy [as  certain  promissory  notes  not  at 
that  time  disputed],  and,  therefore,  such  claims, 
not  presented  to  the  arbitrators,  were  not  barred 
by  the  award.  Robinson  v.  Morse,  29  Vt.  404. 
7*.  464. 

54.  Where  a  submission  in  writing  was  of 
''all  differences  and  accounts," — Heid,  that  an 
award  thereon  was  not  a  bar  to  a  claim  not 
presented,  about  which  there  was  no  dispute, 
and  which  stood  adjusted  by  a  previous  award 
under  a  parol  submission.  Treseott  v.  Baker, 
29  Vt.  459. 

55.  Effect.  An  award,  acquiesced  in  by 
the  parties  to  it,  cannot  be  impeached  by  a 
a  third  person  who  has  got  possession  of  the 
money  awarded.  Penniman  v.  Patchin,  6  Vt. 
325. 

56.  An  award  will  ordinarily  have  no  greater 
effect  than  a  judgment.  It  will  only  bar  what 
is  adjudged,  unless  perhaps,  &c.  Redfield,  J., 
in  Briggn  v.  Bretrster,  23  Vt.  100.  29  Vt.  408. 
29  Vt.  464.  See  Robinsm  v.  Morse,  26  Vt.  892. 
Buck  V.  Bwik,  2  Vt.  417. 

57.  Under  a  general  submission  to  arbitra- 
tion, not  in  writing  ;—Held,  4hat  matters  with- 
in the  submission,  but  not  brought  before  the 
arbitrators,  are  not  barred  by  the  award ;  but 
the  decision  was  limited  to  such  submissions. 
Buck  V.  Buck. 

58.  In  case  of  a  written  submission  of  all 
matters  in  difference,  where  only  a  part  was 
embraced  in  the  award  ',—Held,  that  in  order 
to  impeach  the  award  on  this  ground,  the 
party  must  distinctly  show  that  the  matters  not 
awarded  upon  were  so  brought  to  the  notice  of 
the  arbitrator  that  it  became  his  duty  to  hear 
and  determine  them.  Young  v.  Kinney,  48 
Vt.  22. 

59.  Whether  matters  falling  withm  the 
terms  of  the  submission,  but,  through  mistake, 
forgetfulness  or  accident,  not  presented  to  the 
arbitrators,  are  barred  by  the  award — qwfre, 
Robinson  v.  Morse,  26  Vt.  392-  It  so  seems: 
—see  Barker  v,  Belknap,  39  Vt.  180. 
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60.  Where  a  submission  to  arbitration  is  by 
deed,  an  award,  made  in  pursuance  of  it,  is  a 
bar  to  an  action  for  the  recovery  of  any  matters 
included  in  tbe  submission,  though  not  in  fact 

'  brought  before  the  arbitrators.    Robinson  v. 
MoTM,  26  Vt.  892. 

61.  So,  where  the  submission  is  in  writing, 
and  under  a  rule  of  the  probate  court  autboriz 
ed  by  statute.     Barker  y.  Belknap,  39  Y t.  168. 

62.  The  submission  of  the  subject  matter  of 
a  pending  suit  to  arbitration  and  an  award  ac 
coinding  to  the  submission,  operate  in  law  to  dis- 
continue and  put  an  end  to  the  suit.  Bixford 
T.  JVye,  20  Vt.  132.  Babeock  v.  School  Dutrict, 
85  Vt.  260. 

63.  The  plaintiff  had  a  claim  against  the 
defendant,  an  officer,  for  the  wrongful  attach- 
ment of  ills  last  cow  upon  a  writ  in  favor  of  G. 
The  plaintiff  and  G  afterwards  submitted  cer- 
tain specified  matters,  and  ''all  matters  existing 
between  them*'  to  arbitration,  and  an  award 
was  made,  this  claim  not  being  presented  or 
adjudicated.  In  an  action  of  trespass  against 
theofllcer, — i7<rM,that  the  award  was  no  defense, 
for  tliat  the  plaintiff  was  not  bound  to  resort  to 
6  instead  of  the  officer  for  remedy,  even  al- 
though he  might  have  done  so,  and  the  officer 
was  not  a  party  to  the  submission.  Robinwn 
V.  Hatrkins,  38  Vt.  693. 

64.  The  defendant  had  leased  premises  to 
tbe  plaintiff  for  five  years,  and  during  the  first 
year  they  agreed  to  * 'dissolve,"  and  left  to  ar- 
bitrators to  determine  what  sum  the  defendant 
should  pay  the  plaintiff  in  consideration  that 
the  plaintiff  would,  at  the  end  of  the  first  year, 
surrender  the  term  and  premises.  The  arbitra- 
tors awarded  a  certain  sum.  Before  the  ex- 
piration of  the  year  the  plaintiff  assigned  the 
lease  and  remainder  of  the  terra  to  his  son,  and 
informed  the  defendant  thereof  and  that  he  did 
not  consider  himself  bound  by  the  award,  as 
the  defendant  had  not  paid ;  that  he  had  nothing 
further  to  do  ¥rtth  it,  and  the  defendant  must 
go  to  the  son  about  it.  The  defendant  did  go 
to  the  son  and  paid  him  $100,  to  surrender  the 
premises.  In  an  action  on  the  award  ;—Beldy 
(1)  that  the  award  was  payable  only  when  the 
surrender  was  to  be  made;  (2)  that  having 
refused  to  surrender  and  having  assigned  the 
estate,  the  plaintiff  could  not  recover;  (3) 
that  as  the  defendant  acted  upon  the  notice 
given  him  in  making  the  purchase  of  the  son, 
this  operated  as  an  estoppel  in  pais  to  any  claim 
of  the  plaintiff.     Soper  v.  Frank,  47  Vt.  868. 

65.  Impeacfaaieiit  of  award  at  law. 
Neither  mistake,  nor  irregularity  of  conduct  of 
artritrators,  nor  both,  not  going  to  the  whole 
award,  is  a  defeiise  in  an  action  at  law  upon  the 
award.     Shepherd  v.  Brigffs,  28  Vt.  81. 

66.  In  an  action  upon  ah  award,  or  an  arbi- 
tration note,  the  award,  Hke  a  judgment,  can- 
not be  collaterally  impeached  by  evidence  that 


it  was  procured  by  the  plaintiff  by  false  testi- 
mony.    Woodrow  V.  0' Conner,  28  Vt.  776. 

67.  —in  equity.  Partiality  or  corruption  in 
the  arbitrators,  or  fraud  of  the  party  in  obtain- 
ing an  award,  are  grounds  of  defense  exclusive- 
ly of  equitable  cognizance.  Emerson  v.  Udall 
13  Vt.  477. 

68.  An  award  is  in  itself  conclusive  of  the 
legality  and  justice  of  the  claim  submitted  and 
allowed,  and  of  all  inferences  to  be  drawn  there- 
from. To  avoid  an  award  upon  the  score  of 
fraud,  it  is  necessary  to  prove  facts  not  within 
the  scope  of  the  inquiry  before  the  arbitrators, 
and  from  their  nature  not  concluded  by  the 
award ;  simply  to  show  that  the  claim  allowed 
was  unfounded,  and  that  the  party  presenting 
it  knew  it,  is  not  sufficient.  Emerson  v.  Udall, 
8  Vt.  357. 

69.  In  order  to  warrant  the  setting^ aside  of 
an  award  for  fraud  of  a  party,  such  party  must, 
either  by  suggestion  of  falsehood  or  the  suppres- 
sion of  truth,  have  presented  to  the  arbitrators  a 
state  of  facts  in  regard  to  the  merits  of  his  claim 
which  were  factitious,  and  which  he  at  the  time 
believed  to  be  such.  Bedfleld,  J.,  inEmerson  v. 
Udall,  13  Vt.  484.  Howard  v.  Puffer,  28  Vt. 
365. 

70.  An  award  wiU  not  be  set  aside  by  a 
court  of  equity  on  the  ground  that  one  of  the 
parties,  without  any  mistake  as  to  the  facts, 
misapprehended  one  of  the  legal  consequences 
of  the  award— as,  the  settling  of  title  to  land. 
Howard  v.  Puffer,  26  Vt.  687. 

71.  No  mistake  in  matter  of  fact,  depend- 
ing  upon  the  misjudgment  of  an  arbitrator, 
whether  in  weighing  evidence,  or  the  construc- 
tion of  contracts  or  written  admissions,  will 
avoid  an  award.  The  mistake  must  be  one 
which  shows  that  the  arbitrator  was  misled,  de- 
luded, and  so  far  misapprehended  the  case,  that 
he  failed  to  exercise  his  real  judgment  upon  it— 
e.  g.  a  mistake  in  computation.  Bedfleld,  C.  J., 
in  Vandertrerker  v.  Vt.  Central  B.  Co.,  27 
Vt.  130,  137. 

72.  The  court  refused,  on  bill  in  equity,  to 
set  aside  an  award  for  misconduct  of  the  ar- 
bitrators, where  they  were  not  satisfied  that  the 
misconduct  was  intentional,  or  sufficiently  gross, 
although  the  court  characterized  it^is  "discred- 
itable."    CuUing  v.  Carter,  29  Vt.  72. 

73.  But  where  a  party  to  an  arbitration  pro- 
cured a  false  allowance  in  his  favor  by  with- 
holding from  the  inspection  of  the  other  party 
his  books  and  papers,  from  which  he  was  con- 
scious the  incorrectness  of  his  claim  would  ap- 
pear ',—Held,  that  this  was  such  a  fraud  as  de- 
manded setting  aside  the  award,    id. 

IV.    Action  on  AwARn. 

74.  Under  ageneral  submission  arbitrators 
may  award  money,  and  releases ;  and  assump- 
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sit  lies  upon  an  award,  though  the  submission 
contains  no  express  promise  to  abide  the  award. 
BellmcB  V.  Barnard^  Brayt.  29. 

75.  If  parties  agree  to  submit,  and  actually 
do  submit,  and  an  award  is  made  in  the  prem- 
ises, an  agreement  to  abide  the  award  is  implied, 
though  not  expressed  in  th^  submission.  Steic 
art  V.  C(u$,  16  Vt.  668. 

76.  Where  an  award  orders  acts  to  be  done 
by  both  parties  within  a  certain  time,  the  party 
who  refuses  to  perform  within  the  time  set  can- 
not afterwards  compel  the  other  party  to  per- 
form.   Afum,    Brayt.  29. 

77.  Certain  property  in  the  custody  of  the 
defendant  was  awarded  by  arbitrators  to  the 
plaintiff.  At  a  later  date,  the  parties  executed 
mutual  releases.  Afterwards  the  defendant  re- 
fused to  surrender  the  property  and  converted 
it.  ffeldj  that  an  action  therefor  did  not  lie 
upon  the  covenant  to  perform  the  award,  but 
trover.     Bridgeman  v.  Eaton,  8  Vt.  166. 

78.  Arbitration  notes.  An  arbitration 
note — that  is,  a  promissory  note  executed  by  one 
party  to  the  other,  subject  to  indorsement  to 
correspond  with  the  award,  and  deposited  with 
the  arbitrator  to  be  delivered  to  the  recovering 
party— takes  effect  as  a  valid  obligation  upon 
its  delivery  to  the  party  in  whose  favor  a  valid 
award  is  made;  and  a  recovery  may  be  had 
upon  it,  on  the  money  counts.  Woodrotc  v. 
0' Conner,  28  Vt.  776.  BagUiy  v.  WimtaU, 
Brayt.  28. 

79.  Declaration.  In  declaring  upon  an 
award,  it  is  sufficient  to  set  forth  that  part  on 
which  the  plaintiff  relies,  and  to  say  that  among 
other  things  the  arbitrators  awarded,  &c. 
Blaneha/rd  v.  Murray,  16  Vt.  548. 

80.  Damages.  Where,  a»  a  consideration 
for  submission  to  arbitration,  the  plaintiff  re- 
leased his  original  cause  of  action,  and  the  de- 
fendant refused  to  proceed  according  to  the 
submission  ;—i/i0^  (hat  the  rule  of  damages 
was  the  plaintiff's  cost  and  expenses,  an^  the 
value  of  the  claim  or  cause  of  action  released. 
Doiy  V.  Es$ex  Co,  Bank,  18  Vt.  97. 

81.  Where  parties  agreed  in  the  submission, 
each  to  perform  the  award,  or,  on  failure,  to 
pay  to  the  other  $500  in  lieu  of  all  other  dam- 
ages, and  the  award  was  for  the  payment  of  a 
sum  of  money  less  than  f  500  ',—Held,  in  an  ac- 
tion on  the  award,  that  the  plaintiff  could  re- 
cover only  the  amount  of  the  award  with  inter- 
est.    WkUeomb  v.  Preston,  18  Vt.  58. 


ABBE8T. 

1.  Bight  to  arrest.  For  the  purpose  of 
preventing  the  commission  of  crime,  or  breach 
of  the  peace,  public  officers  may,  upon  common 
principles,  without  any  statut!^  authorizing  it, 


make  arrests,  and  take  and  detain  the  instru- 
ments  of  crime.  In  many  instances,  a  private 
person  may  do  the  same.  Spalding  y.  Preston, 
21  Vt.  9.     In  re  Powers,  26  Vt.  261. 

2.  —to  demand  assistance.  In  the  mak- 
ing of  arrests  for  any  criminal  matter  or  cause, 
a  sheriff,  or  other  like  officer,  may  command 
suitable  aid  and  assistance  (G.  8.  c.  12,  s.  11)  ; 
and  any  person  so  assisting  may  justify  by  the 
order  of  a  known  public  officer,  although  the 
officer  be  not  justified  by  his  process.  Mc- 
Mohan  v.  Qrem,  84  Vt.  70. 

3.  If  there  be  a  misnomer  of  the  defendant 
in  a  criminal  process,  whether  the  arrest  of  the 
person  intended  cannot  be  justified  by  the  of- 
ficer under  the  warrant— ^t/arf ;  The  oi'der  of 
the  officer  will  justify  the  person  assisting  him 
in  such  case.    Ih, 

4.  Duty  to  arrest.  An  officer  having  an 
execution  against  the  body  of  a  party  whom  he 
holds  in  arrest  upon  criminal  process,  or  who  is 
present  while  the  party  is  so  under  arrest,  is 
bound  to  wait  the  opportunity  to  make  an  ar- 
rest upon  the  execution,  unless  necessarily  pre- 
vented ;  and  for  neglect  so  to  do  the  officer  was 
held  liable.     Warner  v.  Ijwry,  1  Aik.  56. 

6.  Writ  of  protection.  A  writ  of  protec- 
tion ad  testificandum  suspends  all  civil  process 
against  the  subject  of  it,  while  coming  to  and 
attending  upon  court,  and  for  a  reasonable  time 
for  returning  home  after  the  rising  of  the  court. 
HaU  ex  parte,  1  Tyl.  274. 

6.  Privilege  from  arrest.  Parties,  wit- 
nesses and  bail  are  privileged  from  arrest,  in  a 
civil  suit,  during  their  attendance  upon  court, 
or  before  any  tribunal  sitting  in  the  nature  of  a 
court  in  the  administration  of  justice,  and  in 
going  to  and  returning  from  it,  whether  com- 
pelled to  attend  or  not.  Fletcher  v.  Baxter,  2 
Aik.  224. 

7.  The  arrest  of  one  having  special  privilege 
or  exemption  from  arrest  is  not  void,  but  merely 
voidable.  The  privilege  may*  be  waived.  It 
cannot  be  pleaded  and  put  in  issue  to  the  jury, 
but  is  ground  for  a  motion  to  the  court  for  a 
discharge,  or  for  release  on  habeas  corpus.    lb, 

8.  Where  the  principal  was  arrested  while 
attending  court  as  a  witness,  and  gave  bail  and 
suffered  judgment  to  pass  against  him  without 
claiming  his  privilege ; — Held,  that  he  had 
waived  his  privilege,  and  that  it  was  no  de- 
fense to  an  action  against  the  bail.  lb,  (See 
G.  8.  c  88,  s.  84.) 

9.  One  who  is  personally  privileged  from 
arrest  must  take  the  earliest  opportunity  to 
assert  his  privilege  to  prevent  or  defeat  an  ar- 
rest, or  he  will  be  held  to  have  waived  his  priv- 
ilege ;  and  it  cannot  be  afterwards  asserted,  so 
as  to  render  his  imprisonment  unlawful,  in  an 
action  for  false  imprisonment.  So  held,  where 
the  plaintiff  was  again  imprisoned  upon  an  ex- 
ecution regular  on  its  face,  i^ter  having  been 
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discharged  on  taking  the  poor  debtor's  oath. 
Wood  V.  KintfMtn,  5  Vt.  588.    Brayt.  118. 

10.  An  officer,  holding  a  writ  of  attachment 
against  a  person  attending  a  justice  court  as  a 
suitor,  arrested  him,  but  recognizing  his  privil- 
^e  dischfirged  bim  from  arrest,  and  so  made 
return,  making  no  other  service.  Held,  that 
this  was  no  service  of  the  writ.  Wheeler  v. 
Bony,  6  Vt.  579. 

11.  That  the  defendant  was  attending  court 
as  a  witness  when  he  was  arrested  upon  the 
writ,  is  no  cause  for  abating  the  writ.  Booraem 
Y.Wheeier,  12  Vt.  811.  Changed  by  G.  8.  c. 
33,  s.  84  (1849). 

12.  The  giving  of  bail  is  not  a  presumed 
waiver  of  privilege  from  arrest.  Washburn  v. 
PhelpM,  24  Vt.  606  (1852). 

13.  G.  8.  c.  83,  8.  84,  giving  persons  **  priv- 
ileged from  arrest  '*  the  right  to  plead  such 
privilege  in  abatement,  is  intended  for  those 
only  who  are  exempt  from  arrest  on  peculiar 
grounds,  as  parties  and  witnesses,  attorneys, 
members  of  the  legislature,  &<;.,  and  does  not 
include  a  person  not  so  *'  privileged,"  who  is 
arrested  upon  the  filing  of  an  affidavit  that  he 
is  about  to  abscond,  &c.  Bank  of  Vergennen 
V.  Barker,  27  Vt.  243. 

14.  The  statute  (Q.  S.  c.  86,  s.  20)  exempt- 
ing a  party  **  in  any  cause  "  from  arrest  while 
going  to,  attending  or  returning  from  the 
trial  of  such  case,  does  not  extend  to  the  re- 
spondent in  a  criminal  prosecution.  SeoU  v. 
CurU'gy  27  Vt.  762. 

15.  Arrest  on  capias  for  debt.  If  one 
assume  to  justify  by  special  process  of  eapiaa, 
he  should  state  such  facts  as  justify  that  form 
of  process.     Wright  v.  HoMn,  24  Vt.  143. 

16.  An  officer  arresting  one  on  a  captas  as 
an  absconding  debtor  cannot  be  required  to 
take  the  debtor  for  examination  before  the  jus- 
tice signing  the  writ,  while  the  justice  is  out  of 
his  proper  county,  since  the  justice  has  no  power 
to  perform  judicial  acts  there.  Whiteomb  v. 
Cook,  38  Vt.  477. 

17.  When  at  the  time  a  debtor  is  arrested 
upon  a  writ  procured  against  his  body  by  affi- 
davit, the  magistrate  signing  the  writ  is  tempor 
arily  absent  from  the  county,  and  the  debtor 
notifies  the  officer  that  he  wishes  to  be  taken 
before  the  magistrate  for  an  examination,  we 
think  the  officer  ought  not,  and  has  no  legal 
right  to  commit  him  forthwith  to  jail,  so  that 
be  can  have  no  opportunity  to  go  before  the 
justice  and  have  an  examination ;  that  it  is  the 
duty  of  the  officer  to  detain  the  debtor  in  custody 
for  a  reasonable  time,  at  least,  to  afford  oppor- 
tunity for  such  examination,  and  that  if  he  did 
not,  in  this  case,  but  committed  him,  the  im- 
prisonment would  be  unlawful.  But  during  the 
period  of  such  delay,  the  officer  may  place  the 
debtor  in  any  safe  and  secure  place  for  safe 
keeping  that  is  reasonable  and  proper,  and  may 


use  the  common  jail  for  such  pu]^>06e.     Po- 
land,  C.  J.     lb. 

18.  An  officer  having  arrested  one  as  an  ab- 
sconding debtor,  may  lodge  him  temporarily  in 
the  county  jail  for  safe  keeping,  in  view  of  the 
debtor's  right  to  procure  bail  or  to  submit  him- 
self to  examination  in  discharge  of  the  arrest. 
But  such  custody  remains  in  the  officer  until 
transferred  to  the  jailer  by  a  full  commitment 
upon  the  writ,  by  leaving  with  him  a  copy,  &c., 
as  provided  in  G.  8.  c.  33,  s.  61.  Kenerson  v. 
Baoon,  41  Vt.  678. 

19.  Until  such  full  commitment,  the  debtor's 
right  to  be  taken  before  the  authority  signing 
the  writ  for  examination  in  discharge  of  his 
arrest  continues;  and  if,  after  such  request 
made  at  any  time  before  such  full  commitment, 
the  officer  neglects  or  refuses  to  comply  there- 
with and  so  commits  the  debtor,  he  becomes  a 
trespasser  ad  initio^  and  liable  for  false  impri- 
sonment,   lb. 

20.  Under  the  Act  of  Nov.  6,  1846  (see  G. 
8.  c.  33,  s.  78)  —Held,  (1),  that  where  a  debtor 
was  arrested  on  an  execution  issued  from  the 
county  court,  the  county  clerk  was  the  proper 
authority  to  examine  him  for  a  discharge ;  (2), 
that  he  was  entitled  to  such  examination  in  a 
case  where  the  execution  issued  without  other 
affidavit  than  the  one  upon  which  the  original 
writ  issued ;  and  (3),  that  he  was  so  entitled 
after  he  had  been  committed  to  jail  and  had 
given  a  jail  bond,  where  he  was  not  chargeable 
with  neglect  in  seasonably  claiming  his  privi- 
lege and  had  not  waived  it.  Da/cis  ex  p^vrte,  18 
Vt.  401. 

21.  Discharge  by  jndge.  The  written 
order  of  a  county  judge  discharging  a  debtor 
from  arrest,  made  in  due  form  under  G.  8.  c. 
33,  8.  79,  not  only  justifies  but  requires  the  re- 
lease of  the  prisoner ;  and  where  he  has  passed 
upon  the  question  of  reasonable  notice  to  the 
creditor,  and  the  order  states  that  the  proceed- 
ings were  had  **  after  proof  of  due  notice"  to  the 
creditor,  the  question  of  due  notice  cannot  be 
raised  in  an  action  against  the  sheriff  for  an 
escape.  Brown  v.  Manon,  40  Vt.  167,  and  see 
Raymond  v.  Southerland,  3  Vt.  494. 

22.  —by  creditor  on  execution.  As  a 
general  rule,  if  the  creditor  discharge  hisdebtcMr 
from  arrest  on  execution,  it  is  equivalent  to  a 
discharge  from  imprisonment,  and  virtually 
discbarges  the  debt ;  but  if  so  discharged  by 
request  of  the  debtor,  or  by  mutual  assent,  it 
does  not  so  operate.  Foster  v.  CoUamer,  10 
Vt.  466.     20  Vt.  377. 

23.  Action  for  wrongful  arrest.  Trespass 
for  false  imprisonment  does  not  lie  for  an  im- 
prisonment upon  an  ali<M  execution,  because  of 
an  arrest  upon  a  former  one  and  a  discharge 
from  custody  by  the  creditor.  Jiason  v.  Sew- 
aU,  Brayt.  119. 

24.  An  action  does  not  lie  against  the  party 
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procuring  an  arrest  and  imprisonment  upon  an 
execution  issued  upon  a  judgment  not  void,  but 
voidable  merely.  Kimball  v.  Newport,  47  Vt.  88. 

25.  Where  several,  by  combination  and  con- 
spiracy, enticed  a  citizen  of  this  State  to  go  in- 
to another  State  that  he  might  be  there  arrested 
on  civil  process,  and  he  was  so  arrested  \—Held, 
they  wereliable  to  him  in  an  action  on  the  case, 
although  the  debt  for  which  he  was  so  arrested 
was  Justly  due.    Phelp»  v.  Ooddard,  1  Tyl.  60. 

Pramim  not  to  arreBt;—Bee  Steele  v,  Batee, 
2  Aik.  888. 


A88IGNMENT. 

I.  Ordinary  Assionmknts. 

II.    AsSieNMBNTS  FOR  BbNBPIT  OF  CrRDITOBS. 

1.  At  eommon  law, 

2.  Under  etatutee, 

I.  Ordinary  Assignments. 

1.  Mode  of  anigning.  If  a  draft,  or  order, 
is  drawn  on  a  debtor  for  funds  of  the  drawer  in 
his  hands,  in  favor  of  a  third  person  for  good 
consideration,  this  operates  as  an  equitable  as- 
signment which  the  assignor  will  not  be  allowed 
to  defeat,  although  the  drawee,  having  notice, 
neither  pays  nor  accepts  the  order.  Blin  v. 
Fierce,  20  Vt.  25. 

2.  A  promissory  note,  given  and  made  pay- 
able to  A,  or  bearer,  was  delivered  by  A  to  6, 
with  an  authority  **  to  use  the  avails  of  it  for 
the  support  and  comfort  of  B,  as  she  might 
need,  or  find  occasion."  Held,  that  this  did  not 
create  an  agency  for  the  benefit  of  A,  nor  con- 
fer a  mere  power  of  attorney  which  was  revoked 
by  the  death  of  A,  but  was  an  assignment,  au 
thorizing  B  to  demand  payment,  and  the  maker 
of  the  note  to  pay  to  B,  after  the  death  of  A ; 
and,  the  maker  having  so  paid,  held,  that  he 
was  not  liable  to  the  executor  of  A.  Lamb  v. 
MaUh^s,  41  Vt  42. 

3.  A  lease  of  lands,  sheep,  &c.,  from  A  to 
B,  with  conditions  of  purchase,  had  indorsed 
thereon  the  words,  **  Assigned  the  within  in- 
strument to  C,**  signed  by  A,  and  it  appeared 
that  C  had  thereafter  received  the  rents  due 
upon  the  lease.  Held,  that  these  facts  alone 
did  not  prove  such  a  transfer  to  C  of  all  inter- 
est in  the  lease,  as  to  defeat  an  action  by  A 
to  recover  for  a  conversion  of  the  property 
specified  in  it.    Bradley  v  ArTiold,  16  Vt.  382. 

4.  Oral  assignment.  An  assignment  of  a 
chose  in  action  by  words  without  writing  oper- 
ates as  an  equitable  transfer  of  it,  and,  when 
fc^owed  by  noHce  thereof  from  the  assignee  to 
the  debtor,  will  be  protected  and  enforced  by 
courts  of  law  against  a  subsequent  attachment 
by  trustee  process.      No  symbolical  delivery 


is  essential  to  the  assignment.  Noyee  v.  Brown, 
83  Vt.  431.  Hutchim  v.  WaUe,  85  Vt.  860. 
Spafford  v.  Page,  15  Vt.  490. 

5.  Dictum.  An  oral  agreement  assigning 
a  chose  in  action  requires  a  symbolical  delivery. 
WfUUle  V.  8kinner,2^  Vt.  531.  Held  contra  to 
Noyes  v.  Brown, 

6.  Snliject  of  assignment.  A  person  in 
the  actual  employment  of  another  and  receiving 
wages  under  a  subsisting  engagement,  may 
make  a  valid  assignment  of  his  future  earnings 
for  the  security  and  payment  of  either  present 
or  future  indebtedness— although  such  engage- 
ment is  not  for  any  set  time  and  either  party 
may  terminate  it  at  pleasiu^.  Thayer  v.  KeU^, 
28  Vt.  19. 

7.  An  unliquidated  balance  of  account  is 
assignable,  and  may  be  held  by  the  assignee, 
after  notice  to  the  debtor,  against  a  trustee  pro- 
cess. {Dictum  contra  of  Redjield,  J.,  in  Whittle 
V.  Skinner,  28  Vt.  581,  denied),  TreseoU  v. 
Potter,  40  Vt.  271. 

8.  A  written  instrument,  as  follows :  "  Due 
Harvey  Groot  $295,  in  part  payment  for  a  piano 
forte,  said  piano  to  be  selected  by  Mr.  Groot," 
is  assignable,  and  the  assignee  or  his  agent 
takes  the  assignor's  right  of  selection.  Groot 
V.  Story,  41  Vt.  538. 

9.  Protection  of  assignee.  A  note  not 
negotiable  is  assignable  in  equity,  so  that,  after 
notice,  the  maker  can  pay  to  the  assignee  only, 
and  cannot  be  held  as  trustee  of  the  payee. 
NeweU  v.  Adams,  1  D.  Chip.  846. 

1(K  The  equitable  interest  of  the  assignee  of 
a  chose  in  action  will  be  protected  at  law ;  and 
in  an  action  by  the  assignee,  brought  in  the  name 
of  the  assignor,  the  debtor  can  set  up  no  defense 
which  accrued  after  notice  to  him  of  the  as- 
signment,— as,  payment,  release,  set-off,  &c. 
lb.  Strong  v.  Strong,  2  Aik.  878.  Lampeon 
V.  Fletcher,  1  Vt.  168.  Haoen  v.  Hobbe,  lb. 
288.  WeekH  v.  Hunt,  6  Vt.  15.  Cummings  v. 
Fullam,  18  Vt.  484.  Day  v.  AbboU,  15  Vt. 
682.  CampbeU  v.  Day,  16  Vt.  558.  Stiles  v. 
Farrar,  18  Vt.  444.  Blake  v.  Buchanan,  22 
Vt.  548.     Upton  v.  Moore,  44  Vt.  552. 

11.  To  avoid  the  effect  of  a  release,  pleaded 
or  proved,  it  is  not  sufllcient  to  reply  or  prove 
that  the  suit  is  brought  for  the  benefit  of  an- 
other than  the  plaintiff  of  record,  and  that  the 
defendant  knew  this  before  the  release  was 
given.  To  avoid  the  effect  of  the  release,  there 
must  have  been  an  assignment  of  the  claim. 
Beech  V.  Canaan,  14  Vt.  485.  Weeks  v.  Stevens, 
7  Vt.  72. 

12.  0  was  sued  upon  a  contract,  and  de- 
fended upon  the  ground  that  he  was  agent  of  M. 
He  employed  the  plaintiffs  as  his  attorneys,  and 
was  cast  in  the  suit,  on  the  ground  that  he  did 
not  disclose  his  agency  when  he  nuule  the  con- 
tract. He  then  brought  suit  against  M,  to  re- 
cover what  he  had  been  compelled  to  pay  and 
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his  expenses,  and,  pending  the  suit,  assigned 
his  entire  claim,  upon  sufllcient  consideration, 
to  the  defendant,  and  afterwards  settled  with 
the  pUtintiffs  their  bill  for  services  in  the  first 
suit  by  giving  them  his  note  therefor,  telling 
them  that  if  such  part  of  his  claim  against  M 
should  be  allowed  in  the  suit,  they  should 
have  the  benefit  of  it,  and  have  sdvmuch  of  the 
judgment  against  M.  A  judgment  was  ob- 
tained against  M  in  the  suit,  and  the  amount  of 
the  plaintiffs'  claim  against  C  was  embraced  in 
it.  The  defendant  collected  the  whole  amount 
of  the  judgment,  and  held  the  money.  In  an 
action  to  recover  the  amount  of  the  plaintiffs' 
bill,  as  their  money  in  the  hands  of  the  defend- 
ant ;—Held,  that  the  liability  of  C  to  the  plain- 
tiffs, equally  as  if  paid,  passed  by  his  assign- 
ment to  the  defendant,  as  part  of  his  claim 
against  M.  and  that  the  giving  of  the  note  gave 
him  no  additional  right  against  M ;  that  C 
gained  nothing  and  the  plaintiffs  lost  nothing 
by  that  arrangement ;  that  the  equitable  title 
to  the  whole  claim,  which  became  vested  in 
the  defendant  by  the  assignment,  could  not  be 
divested  by  any  subsequent  agreement  between 
C  and  the  plaintiffs ;  that  the  plaintiffs  had  no 
lien  upon  the  judgment,  and'bould  not  recover. 
Otmtiby  V.  Fifield,  38  Vt.  143. 

13.  Where  assigned  as  collateral  secnr- 
ity.  The  equitable  interest  of  the  assignee  of 
a  note  not  negotiable,  which  is  assigned  as  col- 
lateral security  merely  foi  a  debt  owing,  ex- 
tends only  to  tlie  amount  of  the  debt,  and  does 
not  cover  costs  accrued  in  a  suit  to  recover  the 
debt.  As  to  the  excess  above  such  debt,  the 
maker  of  the  note  may  avail  himself  of  a  re- 
lease by  the  payee,  though  executed  after  the 
assignment.    Blake  v.  Buchanan,  22  Yt.  548. 

14.  Tlie  assignee  of  a  promissory  note  for 
collateral  security  is  entitled  to  recover  the  full 
amount  of  the  maker,  and  to  hold  the  excess , 
if  any,  above  the  claim  secured  in  trust  for  the 
assignor.  Sawyer  v.  Cutting,  23  Vt.  486.  See 
Bank  of  Rutland  v.  Woodruff,  34  Vt.  89. 

15.  Assignee  takes  snbject  to  equities. 
The  assignee  of  a  chose  in  action  takes  it  sub- 
ject to  all  the  equity,  existing  at  the  time,  in  the 
original  obligor  or  debtor.  Foot  v.  Ketchum, 
15  Vt.  258. 

16.  Where  a  deputy  sheriff  recovered  judg- 
ment against  a  bank  for  money  deposited, 
which  he  had  collected  on  an  execution,  and 
the  sheriff  had  been  obliged  to  pay  the  creditor 
for  the  laches  of  the  deputy  in  failing  to  pay 
over  the  money  so  collect^; — Held,  that  the 
equitable  title  to  the  money  deposited  and  the 
judgment  was  in  the  creditor,  until  he  was  paid 
by  the  sheriff,  and  that  on  such  payment  the 
sheriff  became  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  in  the  judgment ;  and 
that  this  equity  would  prevail  over  the  equita- 
ble rights  of  Qne  who  had  taken  from  the  dep- 


uty an  assignment  of  the  judgment,  though 
taken  upon  good  consideration  and  without  no- 
tice of  the  pre-existing  equity  of  the  sheriff. 
Dmcner  v.  8,  RoyaUon  Bank,  89  Vt.  25. 

17.  The  rule  that  a  bona  fide  purchase,  for 
value  and  without  notice,  is  a  good  defense 
against  prior  equitable  claims,  applies  only 
where  the  purchaser  has  acquired  a  lega^  title  or 
a  legal  superiority  in  good  faith  and  for  value. 
But  the  purchaser  of  a  chose  in  action,  which 
is  assignable  only  in  equity,  takes  it  subject  to 
all  equities  attached  to  it,  although  without  no- 
tice of  them,— not  only  such  as  exist  between 
the  debtor  and  the  assignor,  but  such  as  exist 
in  favor  of  a  third  person  as  against  the  assign- 
or. As  between  mere  equities,  priority  in  time 
gives  priority  of  right.      Wilwn,  J.     lb. 

18.  An  assignment  of  a  demand  not  nego> 
tiable,  since  it  does  not  transfer  the  legal  right 
of  action,  does  not  preclude  the  defendant  from 
offsetting  mutual  demands  against  the  plaintiff 
of  record,  which  were  mature  and  actionable 
previous  to  the  assignment.  Walker  v.  Sa/r- 
geant,  14  Vt.  247. 

19.  The  defendant  was  indebted  to  the 
plaintiff  on  book  account,  and  was,  at  the  same 
time,  surety  of  the  plaintiff  for  a  larger  sum. 
The  plaintiff  assigned  his  account,  of  which  the 
defendant  was  notified,  and  the  defendant  after- 
wards paid  the  debt  for  which  he  was  surety. 
In  an  action  of  book  account  by  the  assignee  in 
the  name  of  the  plaintiff  ;—H€ld,  that  the  sum 
so  paid  should  be  allowed  to  the  defendent, 
notwithstanding  the  assignment,  the  defendant 
having  an  earlier  equity  than  the  assignee,  and 
dating  from  his  undertaking  of  suretyship. 
Barney  v.  Qrover,  28  Vt.  891. 

20.  A  party  taking  a  railroad  mortgage 
bond  pendente  lite,  or  after  a  foreclosure,  as 
collateral  security  for  tlie  debt  of  tlie  assignor, 
takes  it  subject  to  such  equities  as  existed 
against  it  in  the  hands  of  the  assignor,  and  with 
no  greater  rights  under  it.  Knapp  v.  Sturgie, 
36  Vt.  721. 

21.  Notice  of  assignment.  The  debtor 
will  be  protected  as  to  all  bona  fide  defenses — 
as  payment  to  the  assignor,  &c.,— arising  before 
he  had  knowledge  of  the  assignment.  Camp- 
beU  v.  Day,  16  Vt.  558. 

22.  To  perfect  an  assignment  of  a  chose  in 
action  as  against  bona  fide  creditors  of  the 
assignor,  notice  of  the  assignment  must  be 
given  to  the  debtor  before  attachment;  and 
this  is  so,  whether  it  be  an  assignment  of  a 
single  chose  in  action,  or  a  general  assignment 
for  the  benefit  of  creditors.  Notice  comes  in 
lieu  of  possession  taken,  as  in  case  of  chattels. 
Ward  V.  Morrison,  25  Vt.  593.  Barney  v. 
Douglass,  19  Vt.  98. 

23.  Until  notice  of  the  assignment  of  a 
chose  in  action  has  been  given,  the  same  evi- 
dence  that  would  be  admissible  between  the 
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original  parties  is  admissible  against  the  as- 
signee ; — as,  an  admission  by  the  assignor  that 
the  debt  had  been  paid,— for,  until  such  notice, 
the  rights  and  interests  of  the  debtor  are  in  no 
way  affected  by  the  assignment.  Ijoonds  v. 
LoanUs,  26  Vt.  198. 

24.  The  defendant  had  contracted  with  one 
8  for  a  daily  supply  of  milk  for  one  vear  from 
April  1st,  at  a  stipulated  price  per  quart  pay- 
able monthly.  S  so  furnished  the  milk  until 
Sept.  1st,  when,  without  the  knowledge  of  the 
defendant,  he  sold  out  his  business  to  the  plain- 
tiff, who  supplied  the  defendant  through  the 
month  of  September,  the  defendant  all  the 
while  supposing  that  he  was  supplied  by  S 
under  the  special  contract.  Upon  then  being 
informed  of  the  facts,  and  upon  the  plaintiff's 
refusing  to  carry  out  the  contract  of  8  for  the 
rest  of  the  year,  the  defendant  refused  to  pay 
the  plaintiff  for  the  milk  furnished  by  him 
during  the  month  of  September.  In  an  action 
of  book  :u3count  brought  therefor  .—Held,  that 
the  plaintiff  was  entitled  to  recover,  but  only 
to  the  same  extent  as  if  the  action  had  been  by 
8  after  a  like  refusal  on  his  part  to  carry  out 
the  special  contract,  and  subject  to  a  like  de- 
duction from  the  contract  price,  of  the  defend- 
ant's damages  on  account  of  such  refusal. 
Smith  V.  Foster,  86  Vt.  706. 

25.  Form  of  notice.  No  particular  cere- 
mony or  form  of  words  is  prescribed,  or  neces- 
sary, to  constitute  sufficient  notice  of  the 
assignment  of  a  demand,  so  as  ii  protect  it 
from  trustee  process  against  the  assignor ;  but 
it  must  be  such  knowledge  or  information, 
communicated  by  the  assignee  or  by  his  pro- 
curement, to  the  alleged  trustee,  as  gives  him 
fully  to  understand  that  he,  the  assignee,  is  the 
owner  of  the  demand.  A  notice  of  this  char- 
acter may  be  sufficient,  though  the  communica- 
tion be  merely  casual  and  be  made  for  no  defi- 
nite purpose.     Daie  v.  Kimptan,  46  Vt.  76. 

26.  A,  the  assignee  of  an  unsettled  claim  of 
M  against  B,  said  to  B :  ''If  there  is  anything 
due  from  you  to  M,  I  want  you  to  pay  it  to  me.' 
B  replied  that  he  had  been  requested  to  do  the 
same  thing  by  two  others  that  day.  A  an- 
swered :  ''I  claim  it."  Held,  that  this  did  not 
fairly  and  reasonably  give  B  to  understand  that 
A  had  an  assignment  of  the  debt,  but  was 
rather  a  request,  and  was  not  a  sufficient  notice 
of  the  assignment  to  protect  the  fund  from  a 
trustee  process  for  the  debt  of  M.  Cahoon  v. 
Morgan,  88  Vt.  284. 

27.  Action  by  assignee.  The  transfer  of 
a  chose  in  action  not  negotiable,  whereby  the 
assignee  becomes  the  absolute  owner,  whether 
it  be  by  purchase  or  gift,  is  a  sufficient  consid- 
eration to  sustain  a  specid  promise  by  the 
debtor  to  pay  to  such  assignee,  and  an  action 
may  be  sustained  upon  such  promise  in  the 
name  of  the  assignee.    Smilie  v.  Stevens,  41  Vt 


m.  Moar  V.  WrigM,  1  Vt.  57.  BuekKn  v. 
Ward,  7  Vt.  195.  Hodges  v.  Eastman,  12  Vt. 
358.  Qoodnow  v.  Parsom,  86  Vt.  46.  A  UU  v. 
Je^ceU,  lb.  547.  81  Vt.  565.  SUles  v.  Fcmrar, 
18  Vt.  444.     Oos»  V.  Bwrker,  22  Vt.  520. 

28.  Where  a  note,  not  negotiable,  had  been 
assigned  for  a  valuable  consideration,  and  upon 
notice  thereof  given  by  the  assignee  the  maker 
promised  to  pay  it  to  the  assignee ; — Held,  in 
an  action  thereon  in  the  name  of  the  payee,  for 
the  benefit  of  the  assignee,  that  such  promise 
amounted  to  an  acquiescence  in  the  assignment 
and  a  waiver  of  all  right,  or  claim,  to  interpose 
an  offset  to  the  note,  although  then  existing 
against  the  payee.    SUles  v.  Farrar. 

29.  The  assignee  of  a  judgment  may  main- 
tain an  action  in  his  own  name  for  neglect  of 
an  officer,  after  such  assignment,  to  collect  the 
execution.  McGregor  v.  Walden,  14  Vt.  460. 
31  Vt.  473. 

30.  So,  for  such  neglect,  or  to  pay  over  the 
money  collected,  the  assignee  may  maintain  an 
action  in  the  name  of  the  party  recovering  the 
judgment ;  and  the  rule  of  damages  is  the  same 
in  both  cases.  Chase  v.  Plpnumth,  20  Vt.  469. 
Bradley  v.  Chamberlain,  31  Vt.  468. 

31.  — against  assignee.  An  action  for  the 
breach  of  a  mere  personal  contract  cannot  be 
brought  against  one  to  whom  the  obligor  has 
assigned  his  interest,  unless  the  assignee  has  en- 
tered into  some  new  contract  with  the  plaintiff 
to  perform  it.     Smith  v.  Kellogg,  4»  Vt.  560. 

II.      A88IGNMBNT8  FOR  BENEFIT    OF    OREDITORS. 

1.  At  common  law. 

32.  It  was  agreed  between  the  owner  of 
certain  personal  property  and  certain  of  his 
creditors,  that  the  plaintiff,  a  third  person  who 
then  had  possession  of  the  property,  should 
keep  it  till  a  certain  day  and  then  sell  it  at  auc- 
tion and  apply  the  proceeds  among  such  credi- 
tors m  a  certain  specified  order.  To  this  the 
plaintiff  agreed,  and  employed  one  of  such 
creditors  to  keep  the  property  until  the  day  of 
sale;  but  before  that  day  the  defendant,  another 
creditor,  attached  and  took  away  the  property. 
Heid,  that  the  contract  operated  as  a  direct 
assignment  to  the  plaintiff  for  the  benefit  of  the 
particular  creditors,  and  that  the  defendant  was 
liable  to  him  in  trespass  for  the  attachment. 
Mason  v.  Hidden,  6  Vt.  600. 

33.  A  general  assignment  by  a  debtor  of  all 
his  property,  for  the  benefit  of  all  his  creditors, 
is  valid.  Hall  v.  Denison,  17  Vt.  810.  (Sub- 
sequently prohibited  by  Act  of  1848.) 

34.  A  general  assignment  for  the  benefit  of 
creditors  imports  a  consideration,— especially 
where  a  nominal  consideration  is  expressed,  and 
the  assignee  executes  a  covenant  for  the  faith- 
ful performance  of  the  trust.    7^. 
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35.    It  is  no  objection  to  such  an  a88ignment»i  goods  under  a  valid  assignment  from  his  debtor. 


that  there  is  in  it  a  reservation  of  the  surplus  to 
the  assignor,  after  all  his  debts  are  paid.    Ih. 

36.  The  assent  of  creditors  to  an  assignment 
in  trust  for  their  benefit,  without  conditions, 
will  be  presumed;  and  where  the  condition 
only  affected  the  question  of  a  preference — as, 
that  creditors  shall  be  preferred  who  shall  within 
90  days  become  parties  to  the  assignment  and 
release  their  claims,  and  after  that  the  estate 
shall  be  distributed  pro  rata  among  all  other 
creditors— and  no  such  preference  bad  been 
claimed ; — Held,  that  the  assent  of  creditors  to 
such  final  distribution  would  be  presumed,  and 
the  assignment  was  not  invalidated  by  such 
condition  of  preference.    Ih. 

37.  By  a  valid  assignment  in  trust  for  the 
benefit  of  creditors  the  relation  of  trustee  and 
ceHm  qus  trust  is  at  once  created  between  the 
assignee  and  the  creditors,  so  that  the  assignee 
cannot  revoke  the  instrument ;  and  the  assignee 
cannot  be  held  as  trustee,  under  the  trustee  pro- 
cess of  attachment,  where  there  is  no  surplus  in 
his  hands  after  paying  the  debts  embraced  in 
the  assignment.    lb. 

38.  A  reservation  to  the  assignor  of  the  re- 
siduum, in  an  assignment  in  trust  for  creditors, 
without  providing  for  all  the  creditors,  renders 
the  assignment  void  at  common  law.  Dana  v. 
LuU,  17  Vt.  890.  Goddard  v.  Hapgood,  35  Vt. 
851.   TherasMn  v.  Hickok,  87  Vt.  464. 

39.  Where  a  voluntary  assignment  of  all 
one's  property  to  a  trustee  for  the  benefit  of  a 
part  of  the  creditors  of  the  debtor  is  objected  to, 
because  it  leaves,  expressly  or  by  implication,  a 
resulting  trust  to  the  debtor  as  to  the  surplus, 
it  is  no  answer,  that,  in  the  end,  it  turned  out 
that  the  property  assigned  was  not  sufficient  to 
pay  such  preferred  creditors.    Dana  v.  Lull. 

40.  Meld,  that  a  person  not  in  debt  may 
make  a  voluntary  conveyance  of  his  property 
or  a  contract  for  his  future  support,  which  will 
be  valid  as  to  subsequent  creditors.  Buchanan 
V.  Clark,  28  Vt.  799. 

41.  Fraud  does  not  consist  in  transferring 
property  with  a  view  to  prefer  one  creditor  to 
another,  but  in  transferring  prc^rty  with  the 
intent  to  prefer  one's  self  to  all  his  creditors. 
He  may  lawfully  pay  or  secure  one  creditor  to 
the  exclusion  of  another.  Qregary  v.  Ha/rring- 
Urn,  88  Vt.  241. 

42.  An  assignment  in  trust  for  the  benefit  of 
creditors,  if  made  with  intent  to  prevent  a  par- 
ticular creditor  from  getting  his  pay  from  the 
property  assigned,  or  otherwise,  except  at  the 
assignor's  pleasure,  was  held  to  be  void  as  to 
such  creditor,  although  the  assignee  was  ig- 
norant of  such  purpose,  and  although  the  as- 
signment, in  other  respects  and  in  its  results, 
adde  from  such  intent,  was  valid.  StUskney  v. 
Orane,  85  Vt.  88. 

43.  A  party  took  and  held  possession  of 


He  afterwards,  for  his  better  protection,  attach- 
ed the  goods  and  irregularly  sold  them  on  ex- 
ecution. Seld,  as  against  other  creditors  of  the 
assignor,  that  he  had  not  thereby  lost  his  right 
under  the  assignment.  Tilton  v.  Hfiller,  34 
Vt.  576. 

44.  Where  a  creditor  accepted  in  writing  the 
provisions  of  an  assignment  by  his  debtor  for 
the  benefit  of  creditors,  by  which  he  agreed  to 
accept  the  dividends  which  might  accrue  after  a 
faithful  accounting  by  the  assignee,  and  await 
the  same ; — Held,  that  the  agreement  was  on 
sufficient  consideration,  and  operated  as  a  tem- 
porary bar  to  his  right  of  action  on  his  claim. 
Kingsbury  v.  Deming,  17  Vt.  867. 

45.  But  the  acceptance  of  a  dividend  under 
such  an  assignment,  wb^re  there  is  nothing  in 
the  terms  of  the  assignment  binding  the  credi- 
tors to  delay,  does  not  preclude  the  creditor 
from  suing  at  any  time.  Bank  of  BeUows 
Falls  V.  Deming,  17  Vt.  866. 

46.  So,  too,  if,  under  such  an  assignment, 
there  has  been  an  unreasonable  delay  in  settling 
the  estate  and  perfecting  the  accounting,  a 
creditor  who  assented  to  the  assignment,  and 
joined  in  the  agreement  to  delay,  may  bring  his 
suit.     Foster  v.  Dtming,  19  Vt.  818. 

2.  Under  statutes. 

47.  Stat.  1843— General  assignment.  Un- 
der the  Statute  of  1848  (C.  S.  c.  64,  s.  6) 
enacting  that  ^*a]l  general  assignments  made 
by  debtors  for  the  benefit  of  creditors  shall  be 
null  and  void  as  against  the  creditors  of  said 
debtors;"— ^i^W,  that  to  come  within  the  statute 
the  assignment  nmst  be  of  substantially  all  the 
debtor* s  property  and  in  trust  for  the  ben^  of 
his  creditors.  If  so,  it  is  within  the  statute. 
Noyes  v.  Hiekok,  27  Vt.  86.  Mussey  v.  Noyes^ 
26  Vt.  462.  Bishop  v.  CaiUn,  28  Vt.  71. 
Therasson  v.  Hiekok,  87  Vt.  464. 

48.  Unless  the  assignment  be  made  to 
trustees  in  trust  for  creditors,  it  is  not  a  **gen- 
eral  assignment"  under  the  act,  although  it  be 
of  all  the  debtor's  property.  Feck  v.  MerriU^ 
26  Vt.  686. 

49.  Where  an  assignment  of  an  insolvent 
debtor  conveyed  to  a  trustee,  by  general  des- 
cription, all  the  property  he  owned  or  possessed 
in  two  towns  named,  and  there  was  no  allusion 
in  the  assignment  to  his  ownership  of  any  other 
property,  the  assignment  being  made,  as  ex- 
pressed, *'to  save  a  great  sacrifice  and  waste  of 
property";— -ff^fW,  that  the  court  would  not 
intend  that  there  was  other  property,  and  that 
this  should  be  understood  as  a  general  asdgn- 
ment  of  all  the  debtor's  estate.  DaTia  v.  Lull, 
17  Vt.  890;  and  see  BUhop  v.  CatUn,  28  Vt.  71. 

50.  A  deed  of  assignment  by  a  debtor  to  as- 
signees provided  as    follows:    The 
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* 'shall  forthwith  take  possession,  and  faithfully, 
and  as  soon  as  practicable,  and  in  the  most , 
beneficial  manner,  dispose  of  and  convert  into 
money  the  said  real  and  personal  estate,  and 
collect  the  said  choses  in  action,  and  apply  the 
money  therefrom  arising  (after  paying  expen- 
ses) in  payment  and  discharge  of  the  debts  due 
the  assignees,  and  for  which  they  are  holden  as 
sureties,  and  pay  the  surplus  to  the  assignor,  or 
to  such  person  as  he  shall  appoint ;" — i/leW,  (1), 
that  this  did  not  give  the  assignees  power  to 
sell  on  credit;  (2),  nor  power  to  compound 
with  creditors;  (3),  nor  was  the  preference 
given  unlawful,  or  a  violation  of  the  statute 
against  fraudulent  conveyances;  and  (4),  this 
purporting  on  the  face  of  it  to  be  but  a  partial 
assignment,  must  be  so  regarded  until  the  con- 
trary be  shown,  and  therefore  not  a  violation  of 
the  statute  of  1843  against  general  assignments. 
MuMejf  V.  Noyes,  36  Vt.  462. 

51.  Stat.  1852.  This  Statute  of  1843  was 
repealed  by  implication  by  Stat.  1852,  No.  18, 
relating  to  assignments.  Farr  v.  Brackett,  80 
Vt.  344. 

52.  Held,  by  a  majority,  that  the  Act  of  1852, 
No.  18,  embraced  other  than  general  assign, 
ments,  and  that  an  assignment  of  a  portion  of  the 
debtor's  property  for  the  benefit  of  a  part  only  of 
his  creditors,  not  executed  according  to  the  pro- 
visions of  that  act,  was  inoperative  as  against  an 
attaching  creditor.  Pastumpsie  Bank  v.  Strong^ 
42  Vt.  295. 

53.  In  order  that  a  conveyance  should  come 
within  the  statute  regulating  assignments  (Stats. 
1852  and  1855),  there  must  be  a  trust  created  for 
the  benefit  of  some  person  other  than  the  as- 
signee, or  grantee.  If  made  directly  to  a  credi- 
tor to  secure  a  debt  of  the  grantor,  or  a  liability 
incurred  for  him,  it  does  not  come  within  the 
statute.  McGregor  v.  Chane,  37  Vt.  225.  Noyen 
V.  Brmm,  33  Vt.  442. 

54.  Under  the  Assignment  Act  of  1862,  No. 
18,  and  the  like  Act  of  1857,  No.  11,  the  filing 
of  a  copy  of  the  assignment,  &c.,  in  the  clerk's 
office  is  a  sufilcient  taking  of  possession  by  the  as- 
signee, to  prevent  an  attachment  of  the  assigned 
property.  Vail  v.  Peck,  27  Vt.  764.  Mixn-e  v. 
Smith,  35  Vt.  644. 

55.  A  father  leased  his  farm,  farming  tools 
and  stock  to  his  son  for  three  years,  at  a  stipu- 
lated yearly  rent  to  be  paid  to  the  lessor's  bro- 
ther, to  be  applied  on  the  lessor's  indebtedness  to 
such  brother,  and  the  lessee  to  keep  one  cow  for 
the  lessor  on  the  farm.  The  lessor  owed  debts 
to  others  than  his  brother  and  was  insolvent, 
and  the  lease  was  all  of  his  attachable  property, 
except  an  old  horse  worth  perhaps  $40.  A 
creditor  of  the  lessor  attached  the  leased  per- 
sonal property.  In  an  action  therefor  by  the 
lessee  ; — Held,  that  the  lease  was  not  an  assign- 
ment in  such  sense  as  to  subject  it  to  the  special 
re(}uirement8  necessary  to  the  validity  of  assign- 


ments  either  at  common  law  or  under  the  stat- 
utes, and  that  it  was  upon  its  face  valid  as  against 
the  general  creditors  of  the  lessor.  Stariky  v. 
Bobbins,  36  Vt.  422. 

56.  Law  of  place.  A  voluntary  assign- 
ment  for  the  benefit  of  creditors,  made  accord- 
ing to  the  laws  of  the  domicile  of  the  assignor, 
will  pass  the  personal  property  assigned  where- 
ever  situate,  unless  its  operation  is  limited  or 
restrained  by  some  local  law  or  policy  of  the 
State  where  the  property  is  situate.  Hanford 
V.  Paine,  32  Vt.  442. 

57.  A  resident  of  New  York  made  in  that 
State  an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors.  Among  his  property 
was  an  interest  as  partner  in  a  stock  of  goods 
in  a  store  in  Vermont,  which  his  partner,  a  resi- 
dent of  Vermont,  carried  on.  The  assignment 
was  valid  by  the  laws  of  New  York,  but  was 
not  according  to  the  Vermont  Statute  of  1852 
(G.  S.  c.  67),  relating  to  assignments.  Held, 
that  this  statute  did  not  apply  to  foreign  assign- 
ments, and  that  the  assignee,  having  taken  pos- 
session of  the  stock  of  goods  under  the  assign- 
ment, could  hold  them  against  the  attaching 
and  trusteeing  creditors  of  the  assignor.    lb. 

58.  Batification.  An  assignment  void  (f. 
e.  voidable)  under  the  statute,  may  be  remedied 
by  a  new  assignment  conforming  to  the  statute, 
or  by  further  declarations  of  trust,  &c..  Mer- 
rill V.  EngU^by,  28  Vt.  150. 

59.  And  it  may  be  affirmed  by  the  creditors 
assenting  to  it,  so  as  to  be  binding  not  only  up- 
on themselves,  but  as  against  other  creditors,  if 
it  be  such  a  disposition  of  the  effects  as  the 
debtor  has  a  right  to  make.    lb. 

60.  A  general  assignment  in  trust  for  the 
benefit  of  creditors,  which  was  void  as  to  the 
plaintiff  not  assenting  thereto,  was  held  good  as 
to  every  thing  done  under  it  down  to  the  time 
that  the  plaintiff  expressed  his  dissent  by  attach- 
ing a  part  of  the  estate  assigned.  Therassan  v. 
Hiekok,  37  Vt.  454. 

61.  Where  a  creditor,  in  such  case,  brought 
a  trustee  process  against  the  trustee  named  in 
the  assignment,  this  was  held  a  ratification  both 
of  the  assignment  itself  and  of  any  disposition 
of  the  property  which  the  trustee  had  made 
under  it.     Bishop  v.  CatUn,  28  Vt.  71. 


ASSOCIATIONS. 

1.  Written  articles.  Persons  associating 
under  written  articles  for  the  purpose  of  build- 
ing a  meeting  house,  substantially,  but  not 
wholly,  in  accordance  with  the  Act  of  Nov.  10, 
1814,  in  addition  to  that  of  Oct.  26,  1797,  were 
held  to  have  become  a  corporation,  although  the 
acts  were  not  referred  to  in  the  articles,  nor 
did  the  articles  allude  to  the  creation  of  a  cor- 
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poraticm.   Rogen  v.  Danby  UniversaUstAss^n., 
19  Vt.  187. 

2.  Right  of  control.  The  right  to  coDtrol 
and  manage  the  affairs  of  a  voluntary  associa- 
tion rests  with  the  majority  of  the  individual 
members.  Though  they  may  make  constitu- 
tions and  pass  by-laws  which  they  declare  shall 
not  be  altered  except  in  a  certain  way,  as  by 
the  concurrence  of  two-thirds,  &c.,  yet  these 
may  be  altered  or  abrogated  by  the  same  power 
which  created  them:  viz,  a  majority.  Smith 
V.  JV^Zftwi,  18  Vt.  511. 

3.  The  right  to  the  control  of  the  property 
ci  an  association  for  religious  worship,  and  of 
electing  and  employing  a  minister,  is  vested  in 
the  corporate  body,  or  in  the  majority  of  the 
individual  members.  The  relation  of  the  min- 
ister chosen  and  ordained  over  such  voluntary 
society,  agreeably  to  the  usages  of  the  denomi- 
nation or  church  to  which  they  profess  to  belong, 
cannot  be  dissolved  against  his  will  and  that  of 
a  majority  of  the  association,  by  the  proceedings 
of  any 'ecclesiastical  tribunal  whatever.     lb. 

4.  A  majority  vote  of  a  church  and  society, 
acting  as  an  existing  organized  association  in  a 
collective  quctsi  corporate  character,  binds  the 
minority — ^as  to  compromise  a  suit.  HorUm  v, 
Baptist.  Church,  de.,  84  Vt.  309. 

5.  Where  by  the  constitution  of  a  religious 
society,  a  vote  \&y\ng  a  tax  was  required  to  be 
l>as8ed  by  two- thirds  the  members  present  ;— 
Heid,  that  where  the  record  simply  stated  that 
it  '^ was  voted''  to  lay  the  tax,  the  court  could 
not  assume  that  it  was  by  a  two-thirds  vote. 
Perrin  v.  Qranger,  90  Vt.  696. 

6.  Ohnrcli  Law.  The  canon  law  of  the 
Roman  Catholic  Church  has  no  force  or  au- 
thority in  this  State,  as  such,  and  is  not  to  be 
considered  in  determining  the  legal  rights  of  par 
ties  except  so  far  as  recognized  in  or  made  part 
of  some  agreement  under  which  those  rights 
are  derived.  O'Hear  v.  De  Goeshriand,  88  Vt, 
598. 

7.  We  liave  no  religious  establishment,  no 
ecclesiastical  law,  or  courts,  established  by  any 
authority.  All  their  laws  are  wanting  in  this 
essential  requisite  to  give  them  any  authority, 
that  they  are  not  prescribed  by  the  supreme 
poteer  in  the  State,  And  though  they  may  form 
constitutions,  enact  canons,  laws  or  ordinances, 
establish  courts,  or  make  any  decisions,  decrees 
or  judgments,  yet  they  can  have  only  a  volun- 
tary obedience,  and  cannot  affect  any  civil 
rights,  immunities  or  contracts,  or  alter  or  dis- 
solve any  relations,  or  obligations,  arising  from 
contracto.  When  their  proceedings  are  to  be 
examined  by  ordinary  tribunals  of  justice,  their 
power  is  a  phantom,  and  they  can  receive  no 
other  consideration  than  the  regulations  of  any 
other  voluntary  associations,  formed  for  trifling, 
or  for  grave  and  important  purposes.  WHUams, 
C.  J.,  In  Smith  v.  Nelson,  18  Vt.  549. 


8.  By-laws.  In  1862  F  became  a  member 
of  a  voluntary  charitable  society,  by  the  by-laws 
of  which  the  members,  by  paying  their  regular 
assessments,  were  entitled  to  26  cents  per  day 
during  their  sickness,  and  the  widow  of  each 
member  dying  should  be  paid  25  cents  per  day, 
so  long  as  she  remained  a  widow,  &c. ;  but  so 
long  as  there  should  be  $20  in  the  treasury  the 
society  should  not  reduce  its  aid  to  the  sick. 
The  constitution  provided  for  changes  in  the 
by-laws,  and  how  such  changes  might  be  made. 
In  1868  the  society  became  incorporated,  the 
charter  providing  that  the  society  might  alter 
or  change  its  by-laws.  The  by-laws  remained 
unchanged  until  August,  1869,  when  the  cor- 
poration adopted  new  by-laws  providing  that 
such  widow  should  receive  25  cents  per  day, 
until  she  should  get  $200,  in  full  of  her  right. 
F  died  in  January,  1869.  The  plaintiff  ^fas  his 
widow,  and  had  received  the  $200.  In  a  suit 
to  recover  the  25  cents  per  day  from  the  death 
of  F,  less  the  $200  received  -y—Held,  that  the 
society  had  the  right  so  to  amend  its  by-laws, 
and  thus  limit  the  claim,— this  being  by  a  gen- 
eral law  applicable  to  all,  and  there  being  no 
suggestion  of  fraud,  or  that  the  regulation  was 
not  wise  and  salutary  ;  that  such  change  in  the 
by-laws  was  assented  to  by  F  in  becoming  a 
member  of  the  society,  with  such  right  of 
change  expressed  in  the  constitution.  Fugure 
V.  Mutual  Society  of  St  Joseph,  46  Vt.  862. 

9.  Abandonment.  The  ^' Mount  Lebanon 
Royal  Arch  Chapter"  of  Free  Masons,  an  in- 
corporated association,  in  1836  voted  to  and 
did  dispose  of  all  their  real  and  personal  prop- 
erty, being  their  hall,  furniture  and  equipment, 
and  of  their  funds  to  the  trustees  of  an  academy, 
to  use  the  interest,  '*and  the  principal  to  be  re- 
turned when  called  for  by  this  institution." 
For  28  years  the  Chapter  held  no  meetings, 
elected  no  oflBcers,  and  did  no  act  required  by 
their  laws  and  rules,  and  was  without  visible 
sign  of  existence.  They  then  procured  a  new 
charter  from  the  **  State  Royal  Arch  Chapter," 
certified  as  a  renewal  of  their  ori^nal  charter. 
On  a  bill  in  equity  by  the  members  (embracing 
some  new  ones)  of  the  present  Chapter,  claim- 
ing as  an  association  or  society,  and  not  in  their 
individual  and  personal  rights,  to  recover  of 
said  trustees  the  principal  of  said  fund  -^—Held, 
that  the  original  association  had  become  dis- 
solved and  ceased  to  exist,  by  abandonment 
and  non  ttser,  and  that  the  new  association  had 
not  legally  succeeded  to  their  rights  or  prop- 
erty,  and  the  bill  was  dismissed.  Strickland  y, 
Prichard,  87  Vt.  824. 

10.  Contracts.  Under  a  valid  contract  to 
pay  an  annual  sum  to  a  reli^ous  society  for  the 
support  of  the  gospel ; — Held,  that  the  party 
could  not  release  himself  by  giving  notice  of  a 
change  in  his  religious  sentiments,  and  with- 
drawing himself  from  the  church  and  society 
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and  joining  another,  although  by  the  articles  of 
compact  a  member  ceasing  to  pay  ceased  to  be 
longer  a  member  of  the  society.  Cong.  Society 
V.  &wan,  2  Vt.  222. 

11.  The  meml)ers  of  a  joint  stock  company 
are  liable,  in  soUdo,  for  the  debts  of  the  com- 
pany.    Cutler  V.  Thmnas,  25  Vt.  73. 

12.  Suit.  The  treasurer  of  a  voluntary  as- 
sociation for  charitable  purposes,  after  its  dis- 
solution, was,  on  bill  brought  by  the  remaining 
members,  decreed  to  account  for  funds  of  the 
association  in  his  hands,  to  be  disposed  of  ac- 
cording to  the  original  intention  of  tha  associa- 
tion.    Penfleld  v.  Skinner,  11  Vt.  296. 

13.  The  treasurer  of  an  unincorporated  re- 
ligious association  was  allowed  to  maintain  a 
bill  to  recover,  for  the  association,  a  legacy 
given  to  it,  he  suing  in  behalf  of  the  whole. 
Any«iembers  of  the  association  might  main- 
tain such  suit  in  behalf  of  the  whole,  'if  recog- 
nized by  them.    Smith  v.  Nelmn,  18  Vt.  511. 

14.  Proceedings  of  the  presbytery  and  synod 
of  the  Associate  [Scotch]  Church,  in  relation  to 
the  Associate  congregation  of  Ryegate,  consid- 
ered and  overhauled.     lb, 

15.  Committee.  The  building  committee, 
or  agents,  of  a  voluntary  association  for  the 
building  of  a  meeting  house,  of  which  they 
and  the  plaintiff  are  meml)ers,  are  not  liable 
to  an  action  for  services  rendered  or  mater- 
iai  furnished  by  the  plaintiff  in  the  building 
of  the  house,  he  knowing  the  facts,  although 
done  at  the  request  of  the  defendants,  where 
it  does  not  appear  that  the  defendants  made 
an  express  promise  to  pay,  or  pledged  their 
individual  credit,  or  tliat  funds  of  the  asso- 
ciation were  in  their  hands  with  which  to 
make  the  payment.  Abbott  v.  Cobb,  17  Vt. 
698.  Cheeny  v.  Clark,  8  Vt.  481.  12  Vt. 
825. 

16.  The  fixing  of  the  amount  of  the  capital 
stock  in  the  articles  of  association  for  the  build- 
ing of  a  meeting  house,  was  held,  under  the  cir 
cumstances,  not  to  limit  the  building  committee 
as  to  cost  of  building.  Rogers  v.  Danby  Univ. 
Society,  19  Vt.  187.  The  same,  also,  where  the 
expense  was  to  be  based  on  an  estimate  of  the 
number  of  pews,  and  the  average  price  at  which 
they  should  be  sold.  Sa/wyer  v.  Meth.  Ep,  Socy. 
inBoyalton,  18  Vt.  405. 

17.  Sale  of  pews.  In  order  to  justify  the 
sale  of  a  pew  for  non-payment  of  a  tax  or  as- 
sessment, it  is  necessary,  (1),  that  ihe  shares  be 
defined ;  (2),  that  the  assessments  be  upon  the 
shares ;  (8),  that  the  forfeiture  or  sale,  as.  well 
as  the  assessment,  be  in  conformity  with  the 
constitution  and  by-laws  of  the  society.  Perrin 
V.  Granger,  88  Vt.  101.    S.  C.  30  Vt.  595. 

See  MxKTiNQ  House. 


ASSUMPSIT. 

1.  When  malntaJTiable,  and  when  not. 

The  allowance  of  a  claim  by  oommissicmers  is 
matter  of  record ; — ^assumpsit  does  not  lie  there- 
on.    Woods  V.  PeWH,  4  Vt.  556. 

2.  Where  the  time  for  the  performance  by 
the  plaintiff  of  a  contract  under  seal  is  enlarged 
by  parol  agreement  of  the  parties,  the  plaintiff's 
remedy  for  a  breach  is  assumpsit,  and  not  cov- 
enant, or  other  action  counting  upon  the  con- 
tract as  under  seal.  Sndth  v.  Smith,  45  Vt. 
488. 

3.  Assumpsit  will  not  lie  against  a  sheriff, 
or  other  officer,  for  a  misfeasance,  or  non-feas- 
ance, in  the  execution  of  his  official  duties. 
WaUmdge  v.  GHmrold,  1  D.  Chip.  162;— nor 
against  the  sheriff  upon  the  promise  of  his  dep- 
uty, expressed  in  his  receipt  given  for  an  exe- 
cution, that  he  will  execute  it  and  return  it 
according  to  law.  Tomlinson  v.  Wheeler,  1  Aik. 
194 ;— nor  against  a  tax  collector  for  neglect  to 
levy,  collect  and  pay  over  taxes.  Charleston  v. 
Stacy,  10  Vt.  562. 

4.  Where  the  defendant,  without  fraud, 
claimed  to  pass  a  turnpike  gate,  toll  free,  on  the 
groimd  of  exemption  or  privilege,  and  on  such 
claim  was  permitted  to  pass; — Held,, ih&i  an 
action  of  assumpsit  did  not  lie  to  recover  the 
tolls,  although  his  claim  of  exemption,  or  priv- 
ilege,  was  not  well  founded.  Center  Turnpike 
Co.  V.  Smith,  12  Vt.  212. 

5.  A  postmaster,  who  receives  a  letter  con- 
taining money  which  is  lost  through  his  lack 
of  proper  care,  though  liable  for  his  neglect  in 
a  proper  action,  is  not  liable  in  an  action  for 
money  had  and  received,  unless  he  has  put  the 
money  to  his  own  use.  Dan/orth  v.  Chant, 
14  Vt.  283.     28  Vt.  668. 

'  6.  Where  the  plaintiff  purchased  wool  for 
the  defendants  and  was  to  have  a  share  of  the 
profits  on  the  defendants'  sales,  the  court  say : 
Wliether  the  plaintiff's  remedy  may  be  assump- 
sit, or  must  be  account,  depends  upon  whether 
he  had  any  property  in  the  wool,  and  so  in  the 
specific  money  for  which  it  was  sold; — or 
whether  the  form  of  the  contract  was  only  a 
mode  of  determining  his  compensation  for  ser- 
vices.     MaUocJcs  v.  Lyman,  16  Vt.  118. 

7.  Matters  of  tort.  Assumpsit  for  goods 
sold  does  not  lie  where  the  goods  were  taken 
tortiously,  there  being  no  sale  in  form  or  fact. 
WincheU  v.  :N^oyes,  23  Vt.  808. 

8.  Where  the  defendant  wrongfully  sold  a 
note  belonging  to  the  plainti£[  •,—Held,  tliat  al- 
though the  plaintiff  could  maintain  trover,  he 
might  waive  the  tort  and  recover  in  assumpsit 
for  money  had  and  received.  Wier  v.  Church, 
N.  Chip.  95. 

9.  Where  the  plaintiff's  property  has  been 
wrongfully  taken  or  appropriated  and  convert- 
ed into  money,  he  may  waive  the  tort  and  re- 
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cover  of  the  wrong  doer  in  assumpsit,  in  a 
count  for  money  had  and  received.  Bumap 
V.  Partridge,  8  Vt.  144.  8coU  v.  Lance,  21 
Vt.  513.  Stectrru  v.  DilUngham,  22  Vt.  624. 
Phelps  V.  Chmant,  30  Vt.  277.  Elwell  v.  Mar- 
tin,  33  Vt.  220.  Kidney/  v.  Persons,  41  Vt. 
386.     Turnpike  Co.  v.  Smith,  12  Vt.  217. 

10.  But  it  must  appear  that  the  defendant 
has  actually  received  money  to  the  use  of  the 
plaintiff,  or  that  he  has  received  that  which  he 
considered  as  equivalent  thereto  and  accounted 
for  it  as  such.  WiUiams,  J.,  in  Bumap  v. 
Partridge,  3  Vt.  146. 

11.  As,  a  promissory  note  or  negotiable 
paper,  or  the  satisfaction  of  a  money  demand. 
Praut,  J.,  in  Kidney/  v.  Persons,  41  Vt.  392. 

12.  The  conversion  into  money  may  some- 
times be  presumed  as  matter  of  fact,  as  where 
other  property  has  been  received  which  is  sal- 
able and  time  has  elapsed  without  accounting 
for  it ;  and  perhaps  where  the  property  was 
disposed  of  at  a  fixed  price,  or  was  purchased 
for  the  purpose  of  selling  again,  and  sufficient 
time  has  elapsed  for  that  purpose  and  it  is  not 
otherwise  accounted  for.  WiUiams  and  Prout, 
J.  J.,  supra.  Flower  Brook  Mfg.  Co.  v.  Buck, 
18  Vt.  238. 

13.  But  where  the  defendant  has  received 
no  money,  as  where  he  wrongfully  sold  the 
plaintiff's  property  and  took  his  pay  in  a  har- 
ness, such  action  will  not  lie.  Kidney  v.  Per- 
sons, 41  Vt.  887. 

14.  Under  a  count  for  money  had  and  re- 
ceived from  the  sale  of  timber  wrongfully  cut 
and  converted,  where  the  plaintilTs  claim  was 
only  to  recover  the  net  proceeds,  or  the  value 
of  the  '*8tumpage"; — Held,  that  there  could  be 

«  no  recovery  w4iere  the  defendant  had  not  re- 
ceived enough  to  pay  the  expense  of  cutting 
and  marketing  the  timber.  Lemington  v. 
8ter>ms,  48  Vt.  38. 

15.  One  cannot  of  his  own  mere  motion 
waive  a  tort  and  sue  therefor  in  assumpsit,  or 
on  book  account.  Thus,  he  cannot  convert  a 
trespass  upon  his  lands  by  the  defendant's  sheep, 
into  a  charge  for  pasturing  the  sheep.  Steams 
V.  Dillingham,  22  Vt.  624. 

16.  Nor  recover  in  this  action  or  in  book 
account  for  a  quantity  of  manure  taken  and 
appropriated  under  a  claim  of  right,  beyond  the 
amount  which  the  defendant  had  a  license  to 
take.     Seott  v.  Lance,  21  Vt.  507. 

17.  Nor,  in  an  action  on  book,  for  money 
delivered  to  the  defendant  only  to  be  carried 
by  him  to  a  third  person,  which  the  defendant 
received  for  that  purpose,  and  agreed  but 
neglected  to  deliver.  Brurj/  v.  Douglas,  85 
Vt  474. 

18.  Otherwise,  where  the  money  is  received 
to  be  used  for  the  benefit  of  the  plaintiff,  and 
to  be  accounted  for.  WMUng  v.  Corwin,  5  Vt. 
451. 


19.  Instances  given  where  a  person  is  vir- 
tually made  liable  in  assimipsit  for  a  tort. 
Center  Tumpike  Co.  v.  Smith,  12  Vt.  212. 

20.  Other  cases.  C,  an  apparent  agent 
of  the  defendant,  used  the  plaintiff's  railroad 
ties,  without  license  from  the  plaintiff,  in  the 
repair  of  the  defendant's  railroad ;  and  after- 
wards agreed  with  the  plaintiff  that  the  defend- 
ant should  pay  for  them ;  to  which  the  plaintiff 
assented,  supposing  C  to  have  authority  to  pur- 
chase ties  for  the  defendant.  C  in  fact  had  not 
such  authority.  Held,  that  the  plaintiff  could 
recover  in  assumpsit.  BeecJier  v.  Grand  Trunk 
R.  Co.,  48  Vt.  188. 

21.  Where  the  plaintiff  paid  the  defendant 
money  upon  a  note,  and  the  defendant  failed  to 
indorse  the  payment,  and  afterwards  denied 
having  received  the  money  and  claimed  the 
whole  note;— ZT^-W,  that  the  defendant  was 
liable  for  the  money  paid  in  indebitatus  assump- 
sit.  Eastman  y.  Hodges,  1  D.  Chip.,  101  (1797). 

22.  Assumpsit  lies  against  a  bank,  after 
notice  and  demand,  upon  a  bill  of  the  bank  des- 
troyed, but  not  upon  a  bill  lost.  Ross  v.  Bank 
of  BurUngton,  1  Aik.  48. 

23.  If  one  decoy  another  from  a  foreign 
government,  under  promise  not  to  sue  or  arrest 
him,  and  in  violation  of  his  faith  he  does  sue, 
or  arrest  him,  the  process  may  be  avoided  for 
the  fraud ;  or  assumpsit  will  lie  for  such  breach 
of  promise  to  recover  just  damages.  But  if, 
instead  of  avoiding  the  process  for  the  fraud, 
he  pleads  to  the  action  and  judgment  passes 
against  him,  he  cannot  in  such  action  of  assump- 
sit include  as  damages  the  amount  of  such  judg- 
ment.    Steele  v.  Bates,  2  Aik.  388. 

24.  The  defendant  received  of  the  plaintiff 
an  absolute  deed  of  land,  but  with  the  parol  un- 
derstanding that  it  should  be  sold,  if  necessary, 
and  the  avails  applied  towards  the  discharge  of 
a  liability  assumed  for  the  plaintiff.  The  de- 
fendant went  into  possession  of  the  land,  treat- 
ed and  used  it  as  his  own  absolutely,  neglected 
a  favorable  opj)ortunity  to  sell  it,  and  compell- 
ed the  plaintiff  to  discharge  out  of  other  proper- 
ty such  assumed  liability.  The  plaintiff  brought 
this  action  of  assumpsit  for  land  sold,  and  on 
the  trial  the  defendant  tlaimed  that  the  transac- 
tion was  an  absolute  sale,  and  that  he  had  paid 
for  the  land.  Held,  that  the  defendant,  this 
claim  failing,  could  not  also  set  up  the  trust 
character  of  the  transaction  as  a  defense,  but 
that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  lands,  with  interest  from  the  time 
of  the  discharge  of  the  liability  assumed  by  the 
defendant  for  the  plaintiff.  Crane  v.  Thayer, 
18  Vt.  162. 

25.  Trusts.  Matters  of  trust  are  of  original 
and  special  equity  jurisdiction,  and  assumpsit 
does  not  lie  to  recover  money  held  in  trust, 
where  parties  not  on  the  record  are  interested  In 
the  distribution,    Congdon  v.  Cdhoon,  48  Vt.  49. 
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26.  Oommon  money  counts.  The  plain- 
tiff, under  a  parol  contract  with  the  defendant 
for  the  purchase  of  lands  subject  to  a  mortgage 
but  to  be  of  no  effect  if  the  defendant  did  not 
obtain  full  title  thereto,  paid  a  part  towards  the 
purchase.  The  defendant  suffered  the  land  to 
pass  on  a  foreclosure  of  the  mortgage.  Held, 
that  the  plaintiff  could  thereafter  recover  the 
sum  so  paid,  in  an  action  of  general  indebitatus 
assumpdtj  without  demand.  Way  v.  Raymondy 
16  Vt.  871. 

27.  Where  a  judgment,  after  being  paid  by 
the  defendant  therein,  was  reversed  on  writ  of 
error ; — Held^  that  an  action  for  money  had  and 
received  did  not  lie  against  the  plaintiff  in  that 
suit  where  he  was,  to  the  knowledge  of  the  de- 
fendant therein,  a  mere  nominal  party — the  suit 
being  prosecuted  wholly  for  the  benefit  of  a 
third  person,  and  where  the  judgment  was  paid 
to  such  third  person,  and  not  to  the  plaintiff. 
CaUin  v.  Allen,  17  Vt.  158. 

28.  Under  the  statute  (G.  8.  c.  30,  s.  6) 
providing  that  a  town  may  (imder  certain  cir- 
cumstances), "by  an  action,"  without  specif y- 
iDg  what  form  of  action,  recover  of  the  town 
where  a  pauper  was  last  legally  settled,  the 
expenses  of  maintaining  such  pauper; — Heldy 
that  general  indebitatus  assumpsit  was  a  proper 
action.    Pawlet  v.  Sandgate,  19  Vt.  621. 

29.  The  plaintiff's  clerk,  having  authority 
to  borrow  money  on  the  credit  of  the  plaintiff 
to  be  used  in  the  plaintiff's  business,  borrowed 
a  sum  on  the  plaintiff's  credit  with  the  intent, 
unknown  to  the  lender,  to  use  the  same  in  gam- 
bling, and  lost  the  same,  together  with  other 
money  wrongfully  taken  from  the  plaintiff's 
store,  in  gaming  with  the  defendant.  Held, 
that  all  this  was  the  plaintiff's  money  illegally 
obtained  and  held  by  the  defendant,  and  that 
he  was  liable  therefor  to  the  plaintiff  in  assump- 
sit, as  for  money  had  and  received.  Bwmham 
V.  Fisher,  25  Vt.  514. 

•  30.  Assumpsit  for  money  had  and  received 
lies  to  recover  back  money  paid  upon  a  false 
claim,  not  made  in  good  faith,  nor  supposed  to 
be  right,  if  there  is  duress,  or  any  undue  advan- 
tage taken  of  the  payer's  situation,  or  if  paid 
under  the  terror  of  inceptive  legal  proceedings, 
fraudulently  instituted.  SaHwell  v.  HorUm, 
28  Vt.  370. 

31.  General  indebitatus  assumpsit  on  the 
common  money  counts: — the  plaintiff's  evi- 
dence was,  that  the  defendants  agreed  to  pay 
him  $800,  in  consideration  that  he  would  be- 
come a  substitute  for  a  drafted  man.  The  de- 
fendants' evidence  was  that  they  would  pay 
him  $100,  and  that  he  should  have  in  additian 
the  bounties  which  might  be  paid  by  the  State 
of  Maine  and  the  United  States,  understood  by 
both  parties  to  be  flOO  each.  Held,  that  if  the 
contract  was  as  claimed  by  the  defendants,  the 
plaintiff  could  not  recover  in  this  action  the 


$100  expected  to  be  received  from  the  U.  S., 
but  which  was  not  paid,  nor  payable  under  the 
U.  S.  regulations,  to  such  substitute.  Qlaf>er 
V.  Greenlaw,  88  Vt.  182. 

32.  The  defendant  having  bargained  with 
N  for  the  purchase  of  his  farm,  stock  and  pro- 
duce, but  taking  no  deed,  agreed  with  the  plain- 
tiff by  paroli  that  they  together  would  carry 
out  the  contract  with  N,  sell  the  property  in  a 
short  time,  and  divide  the  profits.  The  plain- 
tiff advanced  money  to  the  defendant  to  be 
paid  to  N  towards  the  property,  and  assisted  in 
the  transaction.  The  property  was  all  sold  in 
the  name  of  N,  but  under  the  direction  of  the 
defendant,  the  purchasers  taking  their  deeds 
direct  from  N.  The  proceeds  were  received  by 
the  defendant,  and  there  was  a  balance  of 
profits  in  his  hands.  In  an  action  of  assumpsit 
to  recover  the  one-half  of  such  profits  I—Held, 
Ist,  that  such  action  would  lie ;  2d,  that  the 
contract  was  upon  suflldent  consideration ;  8d, 
that  it  was  not  within  the  statute  of  frauds. 
Bruce  v.  HasUngs,  41  Vt.  880. 

33.  Under  a  parol  agreement,  that  if  the 
plaintiff  would  work  upon  the  defendant's  farm 
and  aid  in  paying  off  incumbrances  the  defend- 
ant would  deed  to  the  plaintiff  the  farm  (or 
a  part  of  it),  where  the  plaintiff  performs  on 
his  part  and  the  defendant  refuses  to  convey, 
or  if  there  is  a  mutual  abandonment  ef  the 
contract,  the  plaintiff  may  recover  for  his  ser- 
vices and  money  paid,  on  the  common  counts  m 
assumpsit.  Stone  v.  Stone,  48  Vt.  180.  Qrdkam 
V.  Chandler,  38  Vt.  569. 

34.  Where  money  was  deposited  with  the 
clerk  for  a  defendant  in  a  petition  of  forecloa- 
ure,  as  a  condition  imi)osed  by  order  of  the 
chancellor  for  the  passing  of  a  decree,  and  the  ^ 
decree  was  taken  and  the  money  paid  over  to  the 
defendant,  it  was  held^  that  the  plaintiff's  obvious 
misadventure  in  the  foreclosure  suit  could  not 
be  corrected  in  an  action  of  assumpsit  to  recover 
back  the  money.     Sweet  v.  Tucker,  43  Vt.  856. 

35.  General  assumpsit  lies  to  recover  the 
consideration  paid  for  the  purchase  of  property, 
where  the  sale  is  avoided  for  fraud,  or  where 
the  consideration  entirely  fails.  James  v.  Hod^- 
den.  47  Vt.  127. 

36.  Indebitatus  assumpsit  for  money  lent 
was  held  to  lie  upon  a  due  bill  of  the  following 
tenor :  *  *  Due  F.  H.  eighty  dollars  on  demand. " 
Hay  V.  Hide,  1  D.  Chip.  214. 

37.  Where  the  plaintiff,  being  surety  for  a 
third  person,  paid  the  debt  upon  the  guaranty 
of  the  defendant  that  he  would  see  the  debt 
paid  and  save  the  plaintiff  harmless  therefrom ; 
—Held,  that  a  recovery  could  be  had  under  the 
common  count  in  assumpsit  for  money  paid  at 
the  defendant's  request.  Lapham  v.  Barrett, 
1  Vt.  247. 

33.  {Money's  worth).  The  plaintiff,  being 
surety  for  the  defendant,  gave  his  own  not€  for 
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the  amount  which  the  creditor  received  as  pay- 
m^it.  Heldy  that  this  waa  equivalent  to  the 
payment  of  so  much  money,  and  sustained  a 
count  for  money  paid.  Lapham  v.  Barnes,  2 
Vt.  213. 

39.  Where,  on  the  dissolution  of  a  partner- 
ship between  the  plaintiff  and  the  defendant, 
the  defendant  retained  a  portion  of  the  partner- 
ship assets  suflicient  to  pay  a  particular  partner- 
ship  debt,  and  agreed  with  the  plaintiff  to  pay 
it,  and  the  plaintiff  was  afterwards  obliged  to 
pay  that  debt  ;—IIeld,  that  the  plaintiff  could 
recover  for  the  amount  so  paid  upon  the  com- 
mon money  counts  in  assumpsit-— such  assets 
being  treated  as  money's  worth,  and  fairly  pre- 
sumed to  have  produced  money.  Hicks  v.  Cot- 
triU,  26  Vt.  80. 

40.  The  defendant  authorized  the  plaintiff 
to  settle  a  suit  pending  against  him  by  a  third 
person,  and  pay  $12  therefor ;  and  he  settled 
the  same  by  giving  his  own  note  for  $13,  and 
the  claim  was  discharged.  Held,  that  the  de- 
fendant had  received  money's  worth,  and  that 
the  plaintiff  could  recover  in  assumpsit,  on 
the  count  for  money  paid,  $12,  without  prooi 
of  payment  of  the  note.  Houston  v.  Fellows, 
27  Vt.  634. 

41 .  Indebitatus  astumpsU  for  money  had  and 
received  was  held  not  to  lie  to  recover  interest 
accrued  on  the  plaintiff's  execution  against  the 
defendant,  which  the  plaintiff  had  forborne  to 
collect  at  the  defendant's  request,  and  on  his 
promise  to  pay  such  interest.  Beedle  v.  Grant, 
lTyL483.     (1802.) 

42.  An  order  drawn  by  the  plaintiff  on  a 
third  person  in  favor  of  the  defendant,  is  com- 
petent evidence  under  a  count  for  money  had 
and  received.    Phelps  v.  MoU,  Brayt.  76. 

43.  Assumpsit  for  money  had  and  received 
does  not  lie  to  recover  back  money  voluntarily 
paid  upon  a  note  given  in  consideration  of  a 
contract  to  build  a  house,  which  has  not  been 
performed.    HolUns  v.  Walker,  Brayt.  222. 

44.  G  drew  an  order  on  B,  in  whose  hands 
he  had  property  for  sale,  in  favor  of  8  for  a  cer- 
tain sum.  B  declined  to  accept  the  order,  but 
promised  S,  If  the  order  was  left  with  him,  to 
pay  on  account  of  it  any  balance,  not  exceeding 
that  amount,  which  might  remain  in  his  hands 
after  his  own  claims  should  be  satisfied.  S  ac- 
cepted the  promise  and  left  the  order  with  B. 
Held,  that  after  the  subject  matter  of  the  ac 
counts  between  G  and  B  was  closed  so  that  the 
balance  could  be  ascertained,  and  after  demand, 
B  was  liable  to  8  on  a  count  for  money  had  and 
received.     StUton  v.  Burnett,  1  Aik.  197. 

45.  The  defendant  by  deed,  without  cove- 
nants, and  for  '^a  valuable  consideration,"  as 
expressed,  conveyed  to  the  plaintiff  all  the 
right,  title,  interest  and  claim  which  he,  as  heir, 
had  in  the  estate  of  his  ancestor  deceased.  He 
afterwards  received  certain  moneys  distributed 


to  him  as  heir.  Held,  that  he  was  liable  to  the 
plaintiff  therefor  in  assumpsit  for  money  had 
and  received; — that  no  action  lay  upon  the 
deed,  but  it  was  evidence  in  this  action  to  show 
the  plaintiff's  right  to  the  money.  Colgrove  v. 
Fillmore,  1  Aik.  847. 

46.  The  plaintiff  conveyed  land  to  the  de- 
fendant in  trust  to  sell,  and,  out  of  the  avails, 
to  indemnify  himself  against  certain  liabilities, 
and  account.  He  sold  the  land  in  part  upon 
credit,  by  consent  of  the  plaintiff,  taking  a  note 
therefor  payable  to  his  own  order,  the  cash  pay- 
ment not  being  sufiicient  for  his  indemnity. 
Held,  that  until  the  money  was  received  upon 
the  note,  or  at  least  until  expiration  of  the 
time  of  credit,  the  defendant  was  not  liable  on 
a  count  for  money  had  and  received.  Beach  v. 
Dorwin,  12  Vt.  139. 

47.  The  county  of  W  being  about  to  build 
a  court  house,  the  plaintiff,  being  interested  in 
the  question  of  location,  signed  a  subscription 
paper,  promising  to  pay  a  certain  sum  to  the 
defendant  ^*  for  land  sufficient  to  set  a  court 
house  upon,"  provided  the  court  house  should 
be  located  in  the  particular  place  specified.  The 
defendant  thereupon  conveyed  to  the  county 
the  land  specified,  by  a  deed  satisfactory  to  \he 
locating  committee,  containing  a  clause  that 
the  land  should  revert  to  him  whenever  the 
county  should  voluntarily  cease  to  occupy  it  as 
a  site  for  a  court  house.  After  this  d^  was 
recorded  the  plaintiff  paid  his  subscription. 
The  court  house  was  erected  on  the  spot,  and 
in  about  two  years  was  consumed  by  fire.  The 
county  then  determined  t6  abandon  that  site 
and  not  rebuild  upon  it,  unless  the  entire  lot 
could  be  procured  without  expense  to  the 
county ;  and  another  subscription  was  raised 
and  the  whole  lot  purchased,  the  defendant  get- 
ting  on  this  second  purchase  a  price  equal  to 
the  value  of  the  entire  lot  at  the  time  of  the 
first  purchase.  In  an  action  of  assumpsit  for 
money  had  and  received  to  recover  back  the 
amount  of  his  subscription  ; — Held,  that  here 
was  no  fraud,  mistake,  or  failiu'e  of  considera- 
tion  which  entitled  the  plaintiff  to  recover. 
Barnes  v.  BayUes,  18  Vt.  430. 

48.  A  writing  in  these  words :  **  For  value 
received  of  Cummings  &  Manning,  or  order, 
thirty  dollars  and  eighty-three  cents  on  demand 
and  interest  annually,"  signed  by  the  defend- 
ant, was  held  to  express  with  proper  certainty, 
that  the  defendant  had  received  money  of  the 
plaintiffs  to  the  amount  of  $30.83,  and  was 
sufficient  to  sustain  a  count  for  money  had  and 
received  ;  and  it  seems,  the  omission  in  the  note 
might  be  supplied  by  intendment.  Cummings 
V.  Qassett,  19  Vt.  308. 

49.  Assumpsit  for  money  had  and  received 
is  "an  appropriate  action"  to  recover  back 
money  paid  for  liquors  sold  in  violation  of  law. 
(G.  8.  c.  94,  s.  82)..  Laport  v.  Baeon,  48  Vt.  176. 
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50.  The  plaintiff  tought  to  recoyer  a  balance 
due  him  on  settlement,  and  also  an  additional 
sum  paid  to  defendant  as  usurious  interest  and 
allowed  in  the  settlement.  Held,  that  this  could 
not  be  done  on  the  basis  of  an  account  stated, 
for  the  defendant  had  never  agreed  to  the  larger 
sum,  and  it  could  not  be  assumed  that  he  would 
have  done  so  if  the  plaintiff  had  refused  to 
make  the  allowance  he  did.  EatteU  v.  Marqf, 
47  Vt.  627. 

51.  The  plaintiff  contracted  by  parol  with 
the  defendant  for  the  lease  of  the  defendant's 
tavern  house  for  one  year  from  a  futiu-e  day 
ni^ed,  and  delivered  to  the  defendant  a  watch 
in  part  payment  of  the  agreed  rent.  The  de- 
fendant aiterwards  refused  to  carry  out  the 
agreement,  and  tendered  the  watch  back  to  the 
plaintiff,  which  the  plaintiff  refused  to  receive, 
and  brought  his  action  of  assumpsit  to  recover 
for  the  watch.  Held,  that  the  title  to  the  watch 
vested  in  the  defendant  bv  the  contract,  and 
that  it  did  not  become  re- vested  in  the  plain- 
tiff by  the  tender ;  and  that  the  defendant  was 
liable  therefor  as  for  goods  sold.  HoMley  v. 
Moody,  24  Vt.  608. 

52.  No  recovery  can  be  had  upon  the  money 
cotmts  in  assumpsit,  against  one  who  acted  as 
known  agent  of  the  owner  in  the  sale  of  lands, 
where  the  money  was  paid  by  the  plaintiff 
directly  to  such  owner.  Dyer  v.  Ora/oes,  87 
Vt.   869. 

53.  —  for  use  and  occupation.  Assump 
sit  for  use  and  occupation  will  lie  upon  a  con- 
tract expressed  or  implied,  where  a  tenant 
enters  and  enjoys  the  premises  by  the  consent 
or  permission  of  the  owner.  Hotcard  v.  Ran- 
9om,  2  Aik.  252. 

54.  Where  the  holding  is  by  the  permission 
of  the  owner,  an  implied  undertaking  to  pay 
rent  may  be  inferred  from  slight  circumstances, 

Watson  V.  Brainard,  88  Vt.  88. 

56.  Dictum,  The  mere  fact  of  occupancy, 
might  create  a  presumption  of  tenancy,  prima 
faoie,  but  subject  to  be  rebutted.  Keyes  v. 
HiU,  80  Vt.  759. 

56.  Assumpsit  for  use  and  occupation  will 
not  lie»  unless  there  is  a  contract,  express  or 
implied,  in  regard  to  the  occupancy  of  the 
premises,  by  which  the  relation  of  landlord  and 
tenant  (subsUntially)  is  created  between  the 
parties.  Hough  v.  Birge,  11  Vt.  190.  Keyes  v. 
HiU,  80  Vt.  759.  8taoy  v.  Vt  Central  R.  Co, 
82  Vt.  551.  Watson  v.  Brainard,  88  Vt.  88. 
44  Vt.  59. 

57.  It  will  not  lie  where  the  defendant's  pos. 
session  was  under  a  contract  of  purchase,  which 
failed  without  his  fault.  Hough  v.  Birge,  Way 
V.  Raymond,  16  Vt.  871.    44  Vt.  59. 

58.  Nor  where  it  was  under  a  claim,  or 
agreement  to  procure  the  title  by  proceeding? 
in  intitum  under  a  statute.    8ta^  v.  Vt.  Cen 
PralR,  Ci>.,  82  Vt.  551. 


59.  The  plaintiff  and  her  daughter  occupied 
a  homestead  left  by  the  plaintifTs  husband  at 
his  decease,  but  not  set  out  by  the  probate 
court.  In  the  plaintiff's  absence  from  home, 
the  defendant  married  the  daughter  and  moved 
upon  the  phice  and.  continued  to  occupy  it,  re- 
fusing, on  demand,  either  to  buy  it,  leave  it,  or 
to  pay  rent,  but  offering  to  let  the  plaintiff  oc- 
cupy with  him,  which  she  declined  to  do.  The 
plaintiff  then  brought  ejectment,  which  failed 
for  want  of  proof  of  proper  notice  to  quit.  In 
assumpsit  for  use  and  occupation,  the  court 
directed  a  verdict  for  the  plaintiff.  Held, 
erroneous, — and  that  the  case  should  have  been 
submitted  to  the  jury,  to  find  whether  or  not 
an  implied  contract  of  tenancy  existed.  Cham- 
berlin  v.  Donahue,  44  Vt.  57. 

60.  Indebitatus  assumpsit  for  use  and  occu- 
pation does  not  lie  upon  a  contract  for  agist- 
ment, where  the  plaintiff  retains  possession  of 
the  land.    Hoteard  v.  Ransom^  2  Aik.  252. 

61.  To  recover  for  use  and  occupation,  the 
declaration  must  be  appropriate  for  such  claim, 
— as,  a  count  for  use  and  occupation.  It  cannot 
be  recovered  under  a  count  for  money  had  and 
received.  Bea^  v.  Dorwin,  12  Vt.  189. 

62.  Under  the  common  money  counts,  the 
indorsee  of  a  negotiable  promissory  note  may 
recover  against  the  maker.  Chase  v.  Bumham, 
13  Vt.  447.  Brigham  v.  Hutehins,  27  Vt.'569  :- 
although  the  indorsee  be  one  of  the  payees 
and  the  note  is  indorsed  by  the  payees  in  blank. 
Malley  v.  Weinman,  48  Vt.  180. 

63.  An  action  cannot  be  sustained  upon  the 
money  counts  by  the  introduction  of  a  promis- 
sory note  not  due  at  the  commencement  of  the 
suit.  This  would  be  absurd.  Hofrington  v. 
Rathbun,  11  Vt.  58. 

64.  Special  counts.  Where  there  is  a 
special  contract,  so  long  as  the  parties  profess 
to  proceed  under  it  there  can  be  no  recovery  in 
general  assimipsit,  nor  in  the  action  of  book  ac- 
count, for  any  labor  performed  under  it,  but 
the  remedy  must  be  upon  the  contract.  Camp 
V.  Baa-ker,  21  Vt.  469.  MyHck  v.  Slason,  19 
Vt.  121. 

65.  Damages  sustained  by  the  non-perform- 
ance of  an  executory  contract  for  the  purchase 
of  property,  cannot  be  recovered  under  the 
general  money  counts  in  assumpsit.  Hempen- 
imy  V.  8mith,  28  Vt.  701. 

66.  Where  a  contract  is  for  the  manufacture 
and  delivery  of  an  article  at  a  future  day,  and 
the  party  is  prevented  from  completing  his 
contract  by  the  fault  of  the  other  party,  he  can- 
not recover  as  for  goods  sold  and  delivered,  op 
for  work  and  labor  and  materials  furnished, 
under  the  general  counts  in  assumpsit,  but  is 
out  to  a  special  count  to  recover  his  damages 
:or  breach  of  the  special  contract.  Allen  v, 
ThraU,  ?6  Vt.  711.  Curtis  v.  Smith,  48  Vt, 
116. 
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67.  A  declaration  in  assumpsit  need  be  spe- 
dal,  only  when  the  plaintiff  claims  damages  for 
the  breach  of  a  special  contract.  Whatever 
stipulations  may  have  been  made  about  the 
price,  mode  or  time  of  payment,  if  the  terms 
have  transpired  so  that  money  has  become  due, 
and  nothing  remains  to  be  done  under  a  special 
omtract  but  to  pay  money,  the  general  counts 
are  sufficient.  Way  v.  Wakefield,  7  Vt.  228. 
Mattoek9  v.  Lifman,  16  Vt.  118.  8.  C.  18  Vt. 
98.  Perry  v.  Smith,  22  Vt.  301.  Oroot  v. 
Story,  41  Vt.  588.  Wainwright  v.  SPraw,  16 
Vt.  215.  Kent  v.  Bincker,  38  Vt.  148.  Wil- 
kin V.  Stevens,  8  Vt.  214. 

88.  In  this  State  it  has  been  repeatedly  and 
uniformly  held,  that  where  goods  are  sold,  or 
services  performed  under  a  special  contract  for 
payment  in  other  goods,  or  in  services,  and  the 
time  of  payment  has  elapsed,  and  payment  has 
not  been  made  accordmg  to  the  contract,  such 
special  agreement  is  no  obstacle  to  a  recovery 
in  general  assumpsit  or  by  an  action  of  book 
account.  Poland,  C.  J.— and  so  held  in  Kent 
V,  Bowker.  Way  v.  Wakefield,  Steams  v.  Haven, 
16  Vt  87.  Mattocks  v.  Ijyman.  Porter  v.  Mwn- 
ger,  22  Vt.  191. 

89.  Issue  and  evidence.  In  assumpsit, 
declaring  in  one  count  upon  a  special  contract 
and  adding  the  general  coimts,  a  demurrer  was 
sustained  to  the  special  count.  On  trial  under 
the  common  counts  ;^ffeld,  that  the  special 
contract  could  not  be  read  in  evidence,  for  that 
it  did  not  support  the  general  counts.  Culver 
V.  Bamet,  1  Tyl.  182. 

70.  MThere  the  declaration  contained  a  spe- 
cial count  upon  a  contract  and  also  the  common 
money  counts,  and  the  special  count  and  the 
proof  only  tended  to  show  that  the  plaintifiF  had 
advanced  his  money  at  the  defendant's  request 
and  for  his  benefit,  upon  a  promise  of  being  re- 
imbursed in  a  particular  manner  at  a  day  cer- 
tain, and  that  time  bad  expired  ;~Held,  that  a 
recovery  could  be  had  on  the  common  counts, 
althou^  the  contract  set  up  in  the  special 
count  might  not  be  proved  as  laid.  Stevens  v. 
Taleott,  11  Vt.  25. 

71.  In  assumpsit  for  services  performed 
under  a  special  contract  and  for  damages  for 
improperly  discharging  the  plaintiff; — Held, 
that  under  the  general  issue  evidence  was  ad- 
missible for  the  defendant,  both  as  tending  to 
show  a  good  cause  for  such  discharge  and  to 
reduce  the  value  of  the  plaintiff's  services,  that 
it  was  part  of  the  contract  of  hiring  that  the 
plaintiff  should  act  as  foreman  of  the  defendant 
in  his  absence  and  keep  his  men  industriously 
at  work,  whereas  the  plaintiff  had  induced  the 
men  to  neglect  their  work  and  to  lose  time. 
Stoddard  v.  HiU,  38  Vt.  459. 

72.  In  assumpsit  part  pa3rment  need  not  be 
•pedaUy  pleaded.  Britton  v.  Bishop,  11  Vt. 
70.    (Changed  by  G.  8.  c.  38,  s.  15.) 


73.  Pleading.  In  an  action  on  simple  con- 
tract, a  plea  denying  any  consideration  is  bad 
on  special  demurrer,  as  amounting  to  the  gen- 
eral issue.  University  of  Vt,  Ac.,  v.  Boater,  42 
Vt.  99. 

74.  Declaration  held  bad  on  demurrer  for 
not  setting  forth  a  valid  consideration  for  the 
defendant's  promise ;  also  for  stating  that  the 
defendant  verbally  promised,  in  a  case  required 
by  the  statute  of  frauds  to  be  in  writing.  Peo- 
plt^s  Bank  v.  Adams,  48  Vt.  195. 

75.  A  declaration  in  assumpsit  upon  a  war- 
ranty alleging  a  breach,  but  concluding  in  the 
common  form  of  a  count  in  indebitatus  assump- 
sit for  money  bad  and  received,  was  held  suf- 
ficient on  motion  in  arrest,  by  rejecting  such 
conclusion  as  surplusage.  ParUn  v.  Bundy, 
18  Vt.  582. 

76.  Where  a  judgment  is  set  aside  on  xmdita 
querela,  the  money  collected  on  the  execution  is 
embraced  and  recoverable  under  the  general  ad 
damnum  of  the  writ.  Aleaeander  v  Abbott,  21 
Vt.  476. 

77.  In  declaring  upon  a  contract  payable  in 
such  goods  as  the  plaintiff  should  want,  it  is 
not  sufficient  to  aver  a  general  demand ;  but  it 
should  be  averred  that  the  plaintiff  designated 
the  goods  he  wanted,  or  else  that  he  waived  his 
right  to  select  and  authorized  the  defendant  to 
deliver  such  as  suited  his  convenience.  Stevens 
v.  ChamberUn,  1  Vt.  25. 

78.  In  an  action  declaring  specially  upon  a 
certificate  of  deposit  made  payable  **on  the 
presentation  of  this  certificate,"  there  was  no 
averment  of  a  demand  by  presentation  of  the 
certificate.  The  declaration  was  held  ill  on 
general  demurrer.  Bellows  Falls  Bank  v.  Rut- 
land Co.  Bank,  40  Vt.  377. 

79.  The  plaintiff  declared  upon  a  special 
contract  of  the  defendants,  that  **  for  a  certain 
reasonable  hire  and  reward  to  be  thereupon 
paid  by  the  plaintiff  to  tlie  defendants  in  that 
behalf,"  they  would  furnish  a  railroad  car  for 
the  carriage  of  certain  sheep  of  the  plaintiff  and 
would  carry  them  therein,  Ac,  and  alleged,  as 
a  breach,  the  refusal  to  furnish  the  car.  On 
motion  in  arrest ; — Held,  that  the  contract  was 
susceptible  of  the  interpretation,  that  the  plain- 
tiff's promise  was  to  pay  for  the  car  and  freight 
at  the  end  of  the  carriage,  and  that  therefore 
the  declaration  was  sufficient  without  averring 
a  readiness  to  pay  the  freight  at  the  time  of  de- 
manding the  car.  Waterman  v.  Vt.  Central 
B.  Co.,25Yi.7(yr. 

80.  Where  the  time  of  payment  mentioned 
in  any  written  contract,  not  under  seal,  is  en- 
larged by  agreement,  it  is  sufficient,  in  declar- 
ing upon  such  contract,  to  allege  the  non-pay- 
ment according  to  the  contract,  without  noticing 
the  agreement  to  enlarge  the  time ;  and  if  pay 
ment  was  in  fact  made  according  to  the  enlarged 
time,  the  defendant  is  left  to  show  the  agree- 


Digitized  by 


Google 


58 


ASSUMPSIT.— ATTACHMENT,  I. 


ment  to  enlarge  the  time  of  payment,  and  pay- 
ment accordingly.    Pike  v.  MoU,  5  Vt.  108. 

81.  An  averment  that  on,  &c.,  in  consider- 
ation that  the  plaintiff  "had  then  and  there" 
delivered  to  the  defendant  a  certain  horse  of 
the  plaintiff  in  exchange  for  a  certain  horse  of 
the  defendant,  he,  the  defendant,  ''then  and 
there  "  promised  that  the  latter  horse  was  sound, 
&c.,  was  field  to  be  an  averment  that  the  war- 
ranty was  given  at  the  time  of  the  exchange, 
and  not  afterwards,  and  so  there  was  a  suffi- 
cient consideration  for  the  promise.  Wightman 
V.  Carlisle,  14  Vt.  296,  contradicting  Blosa  v. 
KiUridge,  5  Vt.  28. 

82.  Paxties.  Tli,e  ultimate  grantee  of  land 
incumbered  by  a  mortgage  and  an  intermediate 
grantor  with  warranty,  while  a  bill  of  foreclos- 
ure was  pending  against  them,  called  upon  the 
mortgagor,  whose  debt  it  was,  to  pay  the  mort- 
gage debt,  and  he  promised  to  do  so ;  but  he 
failing,  they  jointly  paid  the  debt.  Held,  that 
they  could  maintain  a  joint  action  of  indebitattu 
(ummpsit  AgeAusi  him  for  money  paid  to  his 
use.  Mclntyre  v.  Ward,  18  Vt.  434.  See  Whip- 
ple V.  Brigg»,  28  Vt.  65. 

83.  A  bank,  by  mistake,  surrendered  to  the 
defendant  a  note  before  that  time  discounted 
for  him,  and  which  others  had  signed  with  him 
as  his  sureties.  Held,  that  indebitatus  cusump- 
sit  lay  against  him  alone  for  the  amount  due 
upon  the  note.  Vt.  State  Bank  v.  Stoddard,  1 
D.  Chip.  167. 

84.  Non-joinder.  In  an  action  of  assump- 
sit upon  the  common  counts,  the  non-joinder 
of  a  proper  defendant  must  be  pleaded  in  abate- 
ment, or  the  objection  is  waived,  although  no 
specification  was  filed  or  furnished.  The  rule  in 
book  account  actions  does  not  apply  here. 
MeUendy  v.  N,  E,  ProtectM>e  Union,  36  Vt.  81. 
Harc^  V.  Clieney,  42  Vt.  417. 

85.  Damages.  Indebitatus  assumpsit  is  an 
equitable  action,  in  which  the  plaintiff  should 
recover  no  more  than  the  defendant  ought  in 
equity  to  pay.     Wheeler  v.  Shed,  1  D.  Chip.  208. 

86.  The  orator  and  the  defendant  were  two 
of  four  joint  executors  who  had  given  a  joint 
bond  for  faithful  administration.  The  other 
two  ultimately  became  insolvent.  The  orator, 
by  decree  in  chancery,  had-  been  compelled  to 
pay  for  the  default  of  one  of  the  insolvent  ex 
ecutors  before  his  insolvency,  without  fault  of 
the  orator.  Held,  that  the  defendant  was  liable 
to  him  for  one-half  of  the  sum  so  paid  and  for 
one-half  of  all  the  expenses  incurred  in  defend- 
ing the  suit  in  chancery — such  defense  having 
been  reasonable,  hopeful  and  prudent.  Marah 
V.  Harrington,  18  Vt.  160.  23  Vt.  593.  37  Vt. 
641. 

87.  In  general  assumpsit  to  recover  the  con- 
sideration paid  on  the  fraudulent  sale  of  a  pat- 
ent right,  the  plaintiff  was  allowed  to  recover 
what  he  had  paid  in  good  faith,  by  way  of 


compromise,  to  the  indorsee  of  the  note  he  gave 
on  the  purchase,  although  the  note  bore  a  po- 
lice that  it  was  given  for  a  patent  right ;— that, 
assuming  that  he  might  have  successfully  de- 
fended a  suit  by  the  indorsee,  he  was  under  no 
legal  obligation  to  attempt  it.  James  v.  Hods- 
den,  47  Vt.  127. 

88.  If  the  plaintiff  has  performed  lallor  on 
his  own  material  under  a  contract  to  furnish 
a  specific  article  or  a  perfected  work,  in  esti- 
mating his  damages  for  a  breach,  the  value 
of  the  material  not  gone  to  the  use  of  the  de- 
fendant must  be  taken  into  account.-  Allen  v. 
Thrall,  36  Vt.  711.     Curtis  v.  Smith,  48  Vt.  116. 

89.  Jndgment.  In  assumpsit,  the  statute 
(G.  S.  c.  30,  s.  78)  does  not  warrant  separate 
judgments  against  several  defendants.  Machine 
Co.  v.  Morris,  39  Vt.  393. 


ATTACHMENT. 

I.    Of  Personal  Pkopkbty. 

1.  What  is  attachable. 

2.  What  is  not  attachable. 

3.  Bequisites  and  vaUdity  of  attaeh- 

m£nt. 

4.  Bights  and  liabilities  of  attaching 

officer. 

5.  Bights  and  liabilities  of  creditor  as 

to  debtor. 

6.  Bequisites  for  preserving  lien. 

7.  Discharge  ofaUachment  Hen. 

8.  Bailment  to  receiptor. 

9.  Sa^  on  attachment. 
II.    Of  Rbal  Estatk. 

III.  Dbfbnsb  bt'  Subsbqijbnt  Attaghing  Ore- 

DITOB. 

IV.  Attachment  Aided  in  Chanoert. 

I.    Of  Personal  Property. 
1.   What  is  attachable. 

1.  (Generally.  * 'Goods,  chattels  and  estate.'* 
— (Statute  form  of  process.) 

2.  Bank  bills,  or  money,  can  be  attached  or 
taken  in  execution,  under  the  general  provision 
in  relation  to  goods  and 'chattels,  if  they  can  be 
so  taken  without  committing  an  assault  and 
violating  the  personal  security  of  the  debtor. 
Lovejoy  v.  Lee,  36  Vt.  430.  Prentiss  v.  Bliss, 
4  Vt.  513. 

3.  Intoxicating  liquor  is  subject  to  attach- 
ment, and  may  be  sold  on  execution  for  a  law- 
ful purpose.    NuU  V.  Wheeltr,  30  Vt.  436. 

2.  What  is  not  attachable. 

4.  (HneraUy— periBhable  property.  The 

law  impliedly  forbids  the  attachment  of  properly 
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which  is  peculiarly  perishable  in  its  nature, 
whenever  it  is  manifest  that  the  purposes  of  the 
attachment  cannot  be  effected  before  it  will 
decay  and  become  worthless— as,  fresh  meat 
during  a  portion  of  the  year,  fresh  fish,  green 
fruits  and  the  Uke.  Rajfue,  J.,  in  WaUews  v. 
Barker,  %  Yt.  443 ;  but  luld,  that  fresh  beef  in 
December  was  subject  to  be  taken  on  execu- 
tion.    Leamtt  v.  HoWrook,  6  Vt.  405. 

5.  Where  a  log  coal  pit  about  half  burned 
and  incapable  of  being  removed,  requiring  care 
and  skill  to  save  the  property  and  render  it  of 
any  value,  was  attached  by  an  officer  who  suf- 
fered it  to  remain  in  the  debtor's  hands,  and  he 
disposed  of  the  coal  made  'y—Held^  that  the 
officer  could  not  claim  the  coal  by  his  attach- 
ment.    Wilds  V.  Blanehard,  7  Vt.  138. 

6.  Where  part  of  a  charcoal  pit  was  burned 
and  the  work  completed,  and  the  residue  had 
80  far  progressed  as  to  have  been  entirely 
burned  to  coal,  though  some  labor  and  skill 
were  still  necessary  in  order  to  separate  and 
preserve  it  properly  -y—Held  (consistent  with 
wads  V.  Blanehard),  that  if  the  sheriff  saw  fit 
to  attach  and  take  possession  of  the  coal  and 
run  the  risk  of  being  able  to  keep  it  safely,  he 
had  a  right  to  do  so.  HcUe  v.  HunUey,  21  V t. 
147. 

7.  Money  collected.  Money  collected  by 
an  officer  on  an  execution  cannot  be  attached 
while  in  his  hands,  as  the  property  of  the  credi- 
tor in  the  execution.  The  officer  stands  as 
debtor  to  such  creditor,  not  for  the  identical 
pieces  of  money,  but  for  the  sum.  Conant  v. 
BiekiuU,  N.  Chip.  66.  1  D.  Chip.  50.  Prentiss 
V.  ^toij,  4Vt.  513. 

8.  Where  an  officer  had  attached  personal 
property  and  sold  it  on  the  attachment,  and 
such  attachment  had  been  dissolved  ;—^«M, 
that  the  proceeds  of  such  sale  could  not  be 
taken  upon  an  another  writ  returning  as  at- 
tached **the  amount  of  the  money  made" 
upon  such  sale,  which  then  stood  to  the  general 
credit  of  such  officer  in  bank;  but  that  the 
officer  stood  as  debtor  of  the  defendant  for  such 
proceeds,  and  the  same  could  be  attached  only 
by  trustee  process.  Adams  v.  Lane,  38  Vt. 
640. 

9.  SembUy  it  might  be  oljherwise,  if  the  first 
attachment  had  not  been  dissolved  so  that  the 
money  had  remained  in  the  official  possession 
and  custody  of  the  officer,  and  potentially  under 
bis  control.    Jb. 

10«  Property  leased.  Property  held  by  a 
tenant  under  a  subsisting  lease  cannot  be  spe- 
cifically attached  as  the  property  of  the  lessor ; 
and  a  sale  of  it  on  execution  will  convey  no 
title  to  the  purchaser,  although  sold  with  a  re- 
servation of  the  right  of  the  lessee  to  retain 
poneasion  during  his  term.  Smith  v.  IfiUs, 
80  Vt.  815.     26  Vt.  286.    36  Vt.  483. 

11,    Personal  property  in  possession  of  a 


lessee  cannot  be  attached  as  the  property  of  the 
lessor,  except  in  the  manner  provided  by  the 
statute  (G.  S.  c  33,  ss.  31,  32).  It  cannot  be 
taken  from  the  lessee's  possesion.  Brigham  v. 
Avery,  48  Vt.  602. 

12.  Trust  property.  Trust  property  is 
not  subject  to  be  taken  on  attachment,  or  exe- 
cution, for  the  debt  of  the  trustee  ;  and  this 
rule  applies  to  property  in  the  hands  of  an  exe- 
cutor, both  real  and  personal,  whether  coming 
directly  from  the  testator,  or  from  the  collec- 
tion of  debts,  or  other  assets  of  the  estate. 
WilUams  v.  Fullerton,  20  Vt.  346.  88  Vt. 
639. 

13.  Statutory  exemptions.  Oonstroc- 
tion.  It  is  established  by  the  whole  current  of 
decisions  in  this  State  on  the  subject,  that  the 
statutes  exempting  certain  property  from  at- 
tachment are  remedial  in  their  character,  and 
ought  to  receive  a  liberal  construction  in  favor 
of  the  debtor.  Feck,  J.,  in  MundeU  v.  Ham- 
mond, 40  Vt.  644.  The  exemption  is  charit- 
able and  in  the  cause  of  humanity,  and  ought 
to  receive  a  liberal  practical  construction.  Cot- 
lamer,  J.,  in  Dow  V.  Smith,  7  Vt.  470.  Has- 
kins  V.  Burnett,  41  Vt.  702.  Webster  v.  Ome, 
45  Vt.  40. 

14.  Instances.  Thus,  a  cooldng  stove  is 
exempt  from  attachment,  as  an  article  of  house- 
hold furniture  **  necessary  for  upholding  life." 
Crocker  v.  Spencer,  2  D.  Chip.  68.  HaH  v. 
Hyde,  5  Vt.  828. 

15.  So  is  a  brass  time  piece,  or  clock — 
the  word  ** necessary"  extending  to  things  of 
convenience  and  comfort  which  are  suitable  to 
the  situation.    LeaidU  v.  Metea^f,  2  Vt.  342. 

16.  So,  one  cow  being  exempt,  the  butter 
made  from  the  cow  is  exempt.    lb, 

17.  And  the  only  cow  is  exempt,  though 
the  debtor  reside  in  Canada,  the  cow  having 
strayed  into  this  State  and  been  here  attached. 
HaskiU  V.  Andros,  4  Vt.  609. 

18.  A  two-year-old  heifer,  forward  with 
calf,  the  owner  having  no  other  cow,  is  a  cow 
within  the  intent  and  scope  of  the  statute.  Doto 
V.  Smith,  7  Vt.  465.  So,  though  the  heifer  be 
not  with  calf.  Freeman  v.  Carpenter,  10  Vt 
488. 

19.  Under  the  statute  exempting  ' '  one  yoke 
of  oxen  or  steers,  as  the  debtor  may  select ;" — 
Held,  that  a  pair  of  steer  calves,  less  than  a 
year  old,  were  exempt.  MundeU  v.  Hammond, 
40  Vt.  641. 

20.  The  statute  exempting  from  attachment 
two  horses  [or  one  horse],  '*  kept  and  used  for 
team  work,"  does  not  require  that  they  be  kept 
and  used  exclusively  for  team  work.  Webst^ 
V.  Ome,  45  Vt.  40. 

21.  Articles  appropriate  for  use  as  household 
furniture  cannot  be  legally  presumed  to  be 
household  furniture,  and  so  exempt  from  at- 
tachment,  from  the  mere  fact  that  the  owner 
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had  boxed  them  up  and  was  about  to  move 
away.  The  fact  that  they  were  so  used,  or  in- 
tended to  be  used,  is  matter  of  afl9rmative 
proof.    Bourne  v.  Merritt,  22  Vt.  429. 

22.  A  person  who  had  been  a  hotel  keeper 
owned,  and  had  used  in  the  hotel,  5  carpets,  5 
dozen  knives,  5  dozen  forks,  7  large  fluid  lamps, 
20  small  fluid  lamps,  2  fluid  cans,  5  pails,  12 
tumblers,  18  goblets,  and  certain  other  articles 
of  household  furniture,  the  whole  valued  at 
$100  and  being  all  the  property  that  he  owned. 
Although  he  was  the  head  of  a  family,  these 
articles  were  not  in  actual  use  by  him  for  house- 
keeping, but  they  Were  used  by  his  permission 
by  his  successor  in  the  hotel  where  he  boarded, 
and  he  was  negotiating  for  the  sale  of  them. 
Held^  that  they  could  not  be  held  by  trustee 
process,  being  exempt  from  attachment.  Clark 
V.  Af>eHll,  31  Vt.  612. 

23.  A  piano  forte,  though  in  use  in  the  fam 
ily,  is  not  exempt  from  attachment  and  execu- 
tion as  an  **  article  of  household  furniture  neces- 
sary for  upholding  life."  Dunlap  v.  Edgerton, 
80  Vt.  224. 

24.  A  horse  and  saddle,  belonging  to  a 
member  of  a  cavalry  company,  were  held  not 
exempt  from  attachment  under  the  statute  ex 
empting  the  *'  uniform,  arms,  ammunition  and 
accoutrements"  of  a  militiaman.  Fry  v.  Can- 
field,  4  Vt.  9. 

25.  The  exemption  from  attachment  and 
execution  of  such  military  arms  and  accoutre- 
ments as  the  debtor  "is  required  by  law  to  fur- 
nish," is  of  a  temporary  character,  and  continues 
only  so  long  as  the  debtor  remains  under  this 
obligation,     (hoen  v.  Gh-ay,  19  Vt.  648. 

26.  Such  farming  tools  as  are  used  by  hand 
and  are  convenient  or  useful,  and  are  procured 
by  one  for  his  personal  use,  unless  extravagant, 
and  such  mechanical  tools  of  like  character  and 
use  which  are  indispensable  for  the  repairing  of 
farming  implements,  are  such  ** suitable"  tools 
** necessary  for  upholding  life"  as  are  by  stat- 
ute exempt  from  attachment  and  execution. 
GarreU  v.  Patchin,  29  Vt.  248. 

27.  A  shovel,  spade,  dungfork,  three  pitch- 
forks, a  sc3rthe  and  snath,  a  potato  hook,  hog 
hook,  common  axe,  broad  axe,  adz,  hatchet  and 
five  augers,  all  worth  $10.80,  and  belonging  to 
one  whose  principal  occupation  or  trade  was 
shoemaking,  but  who  carried,  on  farming  to 
some  extent,  and  lived  rather  isolated  and  did 
his  own  mending  or  ^Hinkering"  of  sleds,  ox- 
yokes,  &c.,  were  field  to  be  so  exempt.    lb. 

28.  The  word  tools,  as  used  in  the  statute 
of  exemptions  from  attachment,  is  construed 
as  applying  to  simple  instruments,  ordinarily 
used  in  manual  labor,  and  not  as  embracing 
machinery,  or  an  article  usually  denominated  a 
machine.  Kilbum  v.  BemnUng,  2  Vt.  404. 
Spooner  v.  Fletcher,  8  Vt.  187.  Henry  v.  8hsl- 
don,  35  Vt.  427. 


29.  Moulds  used  in  the  manufacture  of 
paper,  also  a  portable  machine  called  a  billy 
and  jenny  used  for  spinning  and  manufactur- 
ing cloth,  capable  of  being  worked  by  hand,  or 
by  water  power,  costing  about  ^100;— Held, 
not  to  be  tools,  Kilburn  v.  Demnuiig,  2  Vt. 
404. 

30.  Same,  as  to  a  printing  press  and  types. 
Spooner  v.  Fletcher,  3  Vt.  133. 

31.  Same,  as  to  a  machine  for  shaving  and 
splitting  leather,  operated  by  hand,  steam,  or 
water  power,  costing  $250  and  weighing  six  to 
nine  hundred  pounds.  Henry  v.  Sheldon,  35 
Vt.  427. 

32.  A  wooden  boot,  hung  up  at  the  door  of 
a  boot  and  shoemaker's  shop  as  a  sign  of  the 
owner's  trade,  is  not  exempt  from  attachment 
for  his  debts.     Wallace  v.  Barker,  8  Vt.  440. 

33.  A  barber's  chair  and  foot-rest,  used  by 
a  barber  in  his  business,  are  exempt  from  at- 
tachment, as  being '*  such  suitable  t<wfa"  *  * 
as  are  ** necessary  for  upholding  life."  Allen 
V.  Thompson,  45  Vt.  472. 

34.  Where  property  exempt  from  attach- 
ment has  been  voluntarily  sold  by  the  debtor, 
the  debt  due  therefor  or  the  proceeds  of  such 
sale  are  subject  to  trustee  process  and  attach- 
ment. Edson  V.  Trask,  22  Vt.  18.  ScoU  v. 
Brfgham,  27  Vt.  561.  Keyes  v.  Bines,  37  Vt. 
263.     (Altered  by  Stat.  1865,  No.  14.) 

35.  But  where  property  not  subject  to  at- 
tachment is  converted  into  a  mere  right  of  ac- 
tion by  a  proceeding  wholly  in  inmtum,  such 
right  of  action  and  the  money  collected  are  also 
exempt  from  attachment,  the  same  as  the  prop- 
erty itself.  Stehbins  v.  Peeler,  29  Vt.  289. 
Keyes  v.  Bines,  37  Vt.  260. 

I.  Where  the  plaintiff  sued  for  the  taking 
of  his  only  cow  upon  an  attachment ; — Heid, 
that  this  was  none  the  less  his  only  cow,  and  so 
exempt  from  attachment,  because  he  had  be- 
fore disposed  of  all  his  other  cows  by  a  sale 
which  was  fraudulent  as  to  his  creditors,  pro- 
viding such  sale  was  not  merely  colorable  but 
operated  as  an  actual  transfer  of  the  property. 
The  creditors  might  attach  the  other  cows,  in 
case  of  such  fraudulent  sale.  Sanborn  v.  Hamr- 
ilton,  18  Vt.  690.     Dote  v.  Smith,  7  Vt.  465. 

37.  The  plaintiff  owned  two  cows,  one  of 
which  the  defendant  attached.  The  plaintiff 
claimed  that  the  cow^  attached  was  his  only 
cow,  claiming  and  supposing  that  the  other  be- 
longed to  his  deceased  wife's  estate.  In  tres- 
pass for  the  cow  attached,  it  appeared  on  trial 
that  the  other  belonged  also  to  the  plaintiff. 
Held,  that  if  the  plaintiff  had,  at  the  time  of 
the  attachment,  an  election  which  cow  he  would 
retain  as  the  **one  cow"  exenipt  from  attach- 
ment  under  the  statute,  he  had  waived  the  right 
to  elect,  and  could  not  recover.  Sumner  v. 
BroiPn,  34  Vt.  194. 

38.  Debtor's  selection.    Under  G.  S.  c. 


Digitized  by 


Google 


ATTACHMENT,  L 


61 


47,  8.  18,  exempting  from  attachment  **one 
yoke  of  oxen  or  steers,  as  the  debtor  may 
select,"  where  either  one  or  both  yoke  are  at- 
tached in  his  absence,  he  may  make  his  selec- 
tion upon  his  return.  Haskins  v.  Bennett,  41 
Vt.  698. 

39.  The  plaintiff  sold  and  delivered  to  L  a 
yoke  of  oxen  upon  credit,  the  oxen  to  remain 
the  plaintiff's  property  imtil  paid  for.  He  also 
owned  and  had  in  his  possession  another  yoke. 
Under  the  statute  exempting  from  attachment 
**oneyokeof  oxen";— -ffifW,  that  it  was  the 
latter  yoke  that  was  exempt,  notwithstanding 
the  plaintiff's  interest,  as  conditional  vendor, 
in  the  other  yoke,  and  although  L  had  paid 
nothing  towards  the  purchase.  Wilkinson  v. 
Wait,  44  Vt.  508. 

40.  Where  the  defendant  levied  on  the 
plaintifTs  three  horses,  the  plaintiff  claimed 
that  he  owned  one  (the  *'Bemis"  horse),  and 
that  the  title  to  the  other  two  was  in  A,  and 
whether  he  had  any  interest  in  them  or  not 
could  not  be  ascertained  until  he  and  A  had 
settled  ;  but  the  Bemis  horse  he  claimed  as  his 
team  and  as  exempt  from  execution,  and  de- 
clined to  make  any  selection  as  between  the 
three  horses  for  the  reason  above  stated.  On 
the  day  of  sale,  the  plaintiff  forbade  the  sale  of 
the  Bemis  horse,  claiming  it  as  his  team.  It 
tamed  out  on  the  trial  that  the  plaintiff  did 
own  the  three  horses;  but  it  did  not  appear  but 
that  he  told  the  truth  as  to  his  interest  in  the 
two  depending  on  his  settlement  with  A,  nor 
that  there  was  any  attempt  at  concealment,  or 
to  mislead  Uie  defendant.  Held,  that  this  was 
a  sufficient  ** selection"  of  tlie  Bemis  horse  to 
exempt  it  from  the  levy.  PUmpt&n  v.  Sprague, 
47  Vt.  467. 

41.  Team.  Under  the  exemption  of  horses 
used  for  team  work,  neither  a  wagon  nor  har- 
ness, though  used  and  needed  with  the  team,  is 
exempt.     CaHy  v.  Ih-ew,  46  Vt.  346. 

3.  Hegumtes  and  vab'diip  of  aUachment. 

42.  Taking  possession.  To  constitute  a 
legal  attachment  of  personal  property,  the  offi- 
cer must  have  the  custody  or  control  of  it, 
either  by  himself  or  his  servants,  in  such  way 
as  either  to  exclude  all  others  from  taking  the 
custody  of  the  property,  or,  at  least,  to  give 
timely  and  unequivocal  notice  of  his  own  cus- 
tody. l4fon  V.  Hood,  12  Vt.  288.  BurroughM 
v.  Wriffht,  16  Vt.  619.  S.  C.  19  Vt.  610. 
Adams  v.  Jjone,  38  Vt.  646.  See  Newton  v. 
Adams.  4  Vt.  446.  Fitch  v.  Mogers,  7  Vt.  403. 
18  Vt.  467. 

43.  The  plaintiff,  an  officer,  in  the  course  of 
service  of  a  writ  of  attachment,  went  within 
five  or  ten  rods  and  in  full  view  of  a  wagon  of 
the  debtor  then  in  the  road  or  field,  when  the 
creditor's  attorney  directed  him  to  attach  the 


wagon  and  the  plaintiff  declared  it  attached, 
but  did  nothing  more,  and  went  in  pursuit  of 
other  property  about  the  premises,  and  in  an 
hour  or  so  returned  and  found  the  defendant  in 
possession  of  the  wagon,  who  had  in  the  mean 
time  purchased  it  of  the  debtor  on  a  bona  fide 
debt,  not  knowing  of  the  doings  of  the  plaintiff. 
Held,  that  here  was  no  such  attachment  as  en- 
titled the  plaintiff  to  hold  the  wagon  against 
the  defendant.     Fitch  v.  Rogers,  7  Vt.  403. 

44.  Property  of  a  debtor  was  in  the  pos- 
session of  a  third  person  who  held  it  as  a  secur- 
ity for  a  debt  due  him,  and  notice  was  given 
him  by  an  officer  having  a  writ  in  his  hands 
against  the  debtor  for  service  that  he  attached 
the  same,  and  he  returned  it  as  attached  upon 
the  writ,  but  took  no  possession.  Held,  that 
this  was  not  such  an  attachment  as  entitled  the 
officer  to  maintain  an  action  for  a  subsequent 
attachment  and  removal  of  the  property.  Blake 
V.  Hatch,  25  Vt.  565. 

45.  Where  an  officer  attached  goods  in  a 
building,  locked  up  the  building  and  took  the 
key,  this  was  held  a  sufficient  taking  of  posses- 
sion as  against  later  attachments ;  and  any  fur- 
ther securing  of  the  building  against  entry  by 
the  attorney  of  the  creditor  was  treated  as  done 
for  the  officer.    Newt/m  v.  Adams,  4  Vt.  437. 

46.  An  officer,  who  had  the  exclusive  posses- 
sion of  a  room,  had  permitted  W  to  store  cer- 
tain property  therein.  He  afterwards  attached 
that  property  without  removing  it.  but  locked 
all  the  outer  doors  of  the  room  so  as  to  cut  off  all 
public  access  to  it,  leaving  unfastened  an  inner 
door  which  led  into  a  room  occupied  by  another 
party.  The  officer  marked  the  property  as 
"attached,"  and  gave  notice  of  his  attachment. 
Held,  that  the  attachment  was  valid  as  against 
a  subsequent  attachment  against  W.  Slate  v. 
Barker,  26  Vt.  647. 

47.  Joint  property.  Upon  an  attachment 
or  execution,  the  officer  may  seize  and  retain 
an  entire  chattel  or  the  whole  property  which 
the  debtor  owns  in  common,  or  as  joint  tenant 
or  partner,  with  others.  There  is  no  other 
mode  in  which  the  attachment  can  be  made; 
but  the  officer  can  sell  only  the  debtor's  interest 
therem.  Reed  v.  Shepardson,  2  Vt.  120.  Whit- 
ney  v.  iMdd,  10  Vt.  165.     26  Vt.  428. 

48.  Attachment  of  body  and  property. 
A  writ,  issued  §s  an  attachment  of  the  estate, 
or  body  of  the  defendant,  with  trustee  process, 
was  served  by  summoning  the  trustee  and  at- 
taching the  body  of  the  defendant.  Held  to 
be  an  illegal  and  unauthorized  writ  and  service, 
both  in  the  plaintiff  and  officer,  and  the  writ 
was  quashed.  A  man  may  be  attached  by  his 
body  or  property,  but  not  by  both  on  the  same 
process.     Cleft  v.  Hosford,  12  Vt.  296. 

49.  Mode  of  service  and  return.  Where 
an  officer  takes  possession  of  personal  property 
attached  by  valid  process,   the  attachment  is 
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valid,  notwithstanding  the  process,  or  the  ser- 
vice, may  be  so  informal  as  to  be  abatable. 
NmUm  V.  AdatM,  4  Vt.  487.  22  Vt.  881. 
Judd  V.  Langdon,  6  Vt.  281. 

60.  Where  property  is  attached  from  time 
to  time  upon  a  writ,  one  copy  with  full  return 
of  service  is  sufficient.  XJ.  8.  Bcmk  v.  Taylor^ 
7  Vt.  116. 

51.  The  return  of  the  officer  upon  a  writ  of 
attachment,  where  personal  property  was  at- 
tached, concluded— **  and  delivered  him  a  copy 
of  this  attachment  and  a  list  of  the  articles 
so  attached  by  me," — in  the  precise  words  of 
the  statute.  Held,  on  plea  in  abatement,  to 
be  suflcient.  Strickland  v.  Baldmn,  28  Vt. 
484. 

52.  Description  of  property.  All  .that  is 
necessary  in  the  way  of  description  of  property 
attached  by  copy,  in  order  to  create  a  valid  lien, 
is,  that  the  officer's  return  should  have  so 
much  precision  as  may  be  necessary  to  identify 
the  property  attached.  Fullam  v.  SUama,  80 
Vt.  448. 

53.  Reasonable  certainty  in  the  description 
of  property  attached  is  all  that  can  be  required 
in  an  officer's  return,  and  its  sufficiency,  in 
this  respect,  can  only  be  determined  by  apply- 
ing it  to  the  actual  state  of  the  debtor's  prop 
erty  at  the  time,  as  shown  by  extrinsic  evi- 
dence. Btieklin  V.  Crampton,  20  Vt.  261. 
FUUher  v.  Cole,  26  Vt.  170.  Jewett  v.  Quyer, 
88  Vt.  209. 

54.  Where  property  attached  was  described 
in  the  officer's  return  as  **  thirty  tons  of  hay  on 
the  premises  -''—Held,  that  it  would  be  intended 
as  premises  in  the  oecfupatimi  of  the  debtor  ;  and 
that  such  return  was  sufficient  in  an  action  of 
trover  by  the  officer  against  a  purchaser  from 
the  debtor,  there  being  no  evidence  of  other 
hay  of  the  debtor  to  which  the  description 
could  apply.     BuckUn  v.  Crampton. 

55.  Where  an  officer  attaches  an  article  but 
misdescribes  it  in  his  return,  and  the  appear- 
ance and  use  of  the  article  are  such  that  it  may 
have  been  naturally  and  in  good  faith  so  mis- 
described,  such  error  should  not  avoid  the  at- 
tachment ;  and  a  plea  stating  such  facts  was 
held  to  be  a  justification.  Briggs  v.  Mown,  81 
Vt.  483. 

56.  Betom  of  writ.  In  trespass  de  bonis, 
the  defendant  justified  the  ta-espass  under  a 
writ  of  attachment  served  by  him  as  an  officer, 
and  averred  that  this  suit  was  brought  before 
the  return  day  of  that.  Held,  on  general  de- 
murrer, that  the  plea  was  good  without  aver- 
ring his  retiurn  of  that  writ.  Brigg%  v.  McuMn, 
— citing  Andrews  v.  Chase,  6  Vt.  409. 

57.  niegal  claim.  Where  the  same 
property  or  debt  is  attached  by  different  credi 
tors,  and  the  whole  or  part  of  the  consideration 
of  a  single  demand  of  the  first  attaching  credi- 
tor is  illegal,  his  attachment  is  wholly  void  as 


against  the  subsequent  attachment.    Harding 
V.  Harding,  26  Vt.  487. 

58.  Frandnlent.  Where  an  attaching  credi- 
tor agreed  with  the  debtor  and  other  attaching 
creditors  not  to  enter  his  suit  in  court,  and  took 
his  writ  from  the  officer  without  completion  of 
service  by  copy  to  the  debtor,  but  afterwards 
caused  the  writ,  with  such  imperfect  service,  to 
be  entered  in  court  and  took  judgment  by  de- 
fault and  issued  execution ; — Held,  that  the 
proceedings  were  so  far  irregular  and  fraudu- 
lent, that  he  acquired  no  lien  upon  the  property 
attached  which  he  could  enforce  against  other 
creditors.  Bank  of  Middlebury  v.  EdgerUm, 
80  Vt.  182. 

59.  Property  left  with  debtor.  Where 
an  officer  attaches  a  chattel  and  leaves  it  in  the 
custody  of  the  debtor,  he  so  far  loses  his  lien 
that  a  second  attachment,  or  purchase  of  the 
property,  bona  fide,  and  not  as  subject  to  the 
attachment,  will  always  prevail  against  him. 
Pmnroy  v.  Kingsley,  1  Tyl.  294.  It  has  ever 
since  been  so  held.  Sriggs  v.  Mason,  31  Vt. 
488. 

60.  The  defendant,  a  deputy  sheriff,. formal- 
ly attached  property  in  the  possession  of  the 
legal  owner,  as  the  property  of  another,  but 
left  it  with  the  owner,  who  insisted  on  his  right 
but  agreed  not  to  dispose  of  the  property  nor 
put  it  out  of  the  way.  While  in  this  situation, 
the  plaintiff,  another  deputy  sheriff,  attached 
the  same  property  as  that  of  the  same  debtor, 
and  removed  it,  and  while  in  the  plaintiff's  pos- 
session the  defendant  seized  it  and  sold  it  on 
the  execution  following  his  attachment.  Held, 
in  trespass,  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  property.  Fisher  v. 
Cobb,  6  Vt.  622.     Bogee,  J.,  dissenting. 

61.  Several  attachmentB  by  different 
officers.  Where  personal  property  has  been  at- 
tached by  one  officer  and  is  in  his  legal  posses- 
sion and  custody,  it  cannot  be  afterwards  at- 
tached by  another  so  as  to  create  a  U^n  upon  it, 
but  to  this  end  the  second  writ  must  be  served 
by  the  first  officer  having  possession.  Bur- 
roughs V.  Wright,  16  Vt.  619.  Nor  will  an 
agreement  between  the  two  officers  for  the  cre- 
ation of  such  lien,  without  an  actual  taking, 
make  it  an  attachment.  8.  C,  19  Vt.  510.  See 
Adams  v.  Lane,  88  Vt.  646. 

62.  Where  personal  property  has  been  at- 
tached by  an  officer,  either  by  taking  it  into  his 
actual  possession,  or  by  leaving  a  copy  in  the 
town  clerk's  office,  no  subsequent  legal  or  valid 
attachment  can  be  made  of  the  same  prc^rty, 
except  by  the  same  officer,  while  the  first  at- 
tachment remains  in  force;  and  this  rule  ap- 
plies the  same  betw^n  the  sheriff  and  his  depu- 
ties as  between  othe^  officers.  West  River  Bank 
V.  Oorham,  88  Vt.  649 ;  and  see  Rogers  v. 
Fairfield,  86  Vt.  641. 

63.  Copy  in  town  clerk's  office.  Where  per- 
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soDal  property  has  been  attached  by  one  officer  by 
copy  left  in  the  town  clerk's  office,  a  second  of- 
ficer would  be  a  trespasser  by  attaching  and 
taking  possession  of  all  such  property  except 
sufficient  to  pay  the  first  debt ;  and  would  QOt 
be  bound  to  do  so,  without  express  directions 
and  indemnity  from  the  plaintiff  in  the  writ. 
WeH  River  Bank  v.  Garham. 

64.  An  attempt  to  attach  personal  property 
by  leaving  a  copy  of  the  writ  in  the  town  clerk's 
office,  where  the  return  thereon  describes  the 
property  as  being  all  of  its  kind  *in  the  town," 
and  nothing  more,  is  wholly  inoperative  as  an 
attachment,  and  creates  no  lien.  Paul  v. 
Burton,  82  Vt.  148.  Bogers  v.  Fairfield,  86 
Vt  641.      West  Bmer  Bank  v.  Gorham. 

65.  But  where,  in  such  case,  the  officer  takes 
actual  possession  of  the  property,  the  taking, 
notwithstanding  such  return,  constitutes  a  valid 
attachment.  Paul  v.  Burton,  Fletcher  v.  (7ofc, 
26  Vt.  170. 

66.  In  attaching  property  by  copy  left  in 
the  town  clerk's  office,  it  is  not  necessary  that 
the  officer  should  see  the  property  or  go  near  it 
(FuOam  v.  Steams,  80  Vt.  448);— nor  is  it  es- 
sential to  the  attachment  that  a  copy  should  be 
delivered  to  the  defendant  at  the  time.  It  is 
enough  that  a  copy  be  delivered  to  him  at  any 
time  before  the  time  for  legal  service  of  the 
writ  has  expired.  Putnam  v.  Clark,  17  Vt. 
82. 

67.  The  leaving  of  the  copy  in  the  town 
clerk's  office,  in  such  case,  is  the  act  of  attach- 
ing and  taking  possession  and  giving  notice  to 
all  concerned,  and  the  officer's  possession  is 
from  that  time  legal  against  all  others.    lb. 

68.  Property  sold  conditionally.  Where 
property,  held  by  a  conditional  purchase, 
is  attached  under  Stat.  1854,  No.  12,  the  attach, 
ing  creditor  will  be  liable  in  trespass  to  the 
conditional  vendor,  unless  he  shall  have  paid  or 
tendered  to  the  vendor  a  definite  sum,  being 
the  amount  due  upon  the  vendor's  claim,  within 
ten  days  after  the  attachmtnt,  and  shall  have 
brought  the  money  into  court.  Hefflin  v.  Bell, 
30  Vt.  134.     (Changed  by  G.  8.  c.  88,  s.  !^.) 

69.  In  order  to  hold,  under  an  attachment 
or  execution,  a  chattel  sold  conditionally,  as 
against  the  vendor,  the  piu'chase  money  being 
unpaid,  the  tender  of  the  unpaid  purchase  mon- 
ey must  be  made  by  the  attaching  creditor 
"within  ten  days  after  notice  of  the  amount 
thereof  remaining  unpaid,"  although  by  the 
terms  of  the  conditional  sale  the  price  has  not 
yet  fallen  due,  and  although  the  sum  due  is  in 
dispute.  Fates  v.  RoberU,  88  Vt.  508.  (G.  8. 
c  33,  8.  28.) 

70.  The  plaintiffs  sold  and  delivered  to  M  a 
wagon  for  f  120,  to  remain  the  plaintiffs'  proper. 
ty  until  paid  for.  The  defendant,  as  constable, 
attached  the  wagon  as  M's  property  on  a  writ 
in  favor  of  P.    The  wagon  was  stolen  from  the 


defendant,  without  his  fault,  within  three  days 
after  the  attachment,  and  was  never  after  found. 
At  the  time  of  the  attachment,  $60  of  the  pur- 
chase price  remained  unpaid.  Soon  after  the 
attachment,  the  plaintiffs  gave  the  defendant 
and  P  notice  of  their  claim  and  forbade  the  de- 
fendant taking  the  wagon.  No  tender  or  offer 
of  the  amount  unpaid  was  within  ten  days  after 
notice,  or  ever,  made  to  the  plaintiffs,  as  requir- 
ed by  G.  8.  c.  88,  s.  28.  Judgment  was  render- 
ed again  M,  and  execution  was  issued  and  de- 
livered in  time  to  charge  the  property.  The 
value  of  the  wagon  at  the  time  of  the  attach- 
ment was  $95.  Held,  by  a  majority,  that  the 
defendant  was  liable  in  trover  for  the  full  value 
of  the  wagon  ;  that  by  his  default  for  ten  days 
in  making  the  tender,  he  had  lost  the  right  to 
stand  in  the  place  of  M  as  to  payment,  and 
stood  as  a  mere  stranger  as  to  the  plaintiffs. 
Duncans  v.  Stone,  45  Vt.  118. 

71.  Property    held   in    common. 
See  Tenancy  in  Common. 

4.  Rights  and  liabilities  of  attaching  officer, 

72.  —in  making  service.  An  officer  who 
receives  an  attachment  for  service  is  not  there- 
by constituted  the  agent  of  the  creditor  for 
receiving  payment  of  the  demand.  If  paid  to 
him,  he  holds  the  money  as  agent  of  the  debt- 
or, till  paid  over  to  the  creditor.  Wainttright 
V.  Webster,  11  Vt.  576. 

73.  Where  boxes  were  left  at  a  railroad 
depot  for  transportation,  containing  attachable 
articles,  and  some  exempt  from  attachment ; — 
Held,  that  the  attaching  officer  had  the  right  to 
take  possession  of  the  boxes,  and  open  them, 
and  take  the  attachable  articles ;  but  that  he 
was  not  authorized  to  remove  the  boxes  from 
the  depot  without  showing  a  necessity  therefor; 
and,  if  he  did  so,  he  was  liable  in  trespass  for 
the  excess.     Peeler  v.  Stebbins,  26  Vt.  644 

74.  An  officer  having  legal  process  against 
the  goods  of  one  may  enter  the  store  of  another 
where  the  goods  are,  for  the  purpose  of  execut- 
ing the  process.  He  may  even  break  open  the 
door,  if  refused  admittance  on  request,  and 
may  remain  there  long  enough  and  do  whatever 
is  necessary,  to.  take,  secure  and  remove  the 
goods ;  but  he  cannot  take  entire  possession  of 
the  store  and  expel  the  owner  therefrom.  For 
so  doing,  or  for  remaining  longer  than  neces- 
sary, he  would  be  liable  as  a  trespasser.  Ful- 
lerton  v.  Mack,  2  Aik.  415. 

75.  A  sheriff,  or  other  proper  officer,  may, 
either  by  night  or  day,^  break  open  the  outer 
door  of  a  store  or  warehouse  for  the  purpose  of 
taking  upon  legal  process  the  goods  of  any  per- 
son therein,  after  refusal  of  admittance  upon 
proper  demand— as  of  the  person  having  the 
custody  and  care  of  the  key.  Burton  v.  Wilkin- 
son, 18  Vt.  186.— using  so  much  force  as  is 
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necessary,  and  no  more.     Fullam  v.  Steams^ 
80  Vt.  448. 

76.  —  according  to  the  precept.  Where 
an  officer  receives  for  service  a  writ  of  attach- 
ment, without  special  instructions  as  to  service, 
he  is  bound  to  serve  it  according  to  its  precept, 
by  attaching  the  property  of  the  debtor  to  the 
amount  and  value  specified,  if  such  can  be 
found  in  the  exercise  of  reasonable  diligence, 
and  it  is  not  of  doubtful  ownership.  Hilly. 
PraU,  29  Vt.  119. 

77.  An  agreement  with  an  officer  to  serve  a 
writ  for  less  than  his  legal  fees,  was  h^ld  not 
to  vary  his  duty  to  serve  the  writ  according  to 
its  precept.     lb. 

78.  In  order  to  sustain  an  action  against  an 
officer  for  neglecting  to  attach  property  upon  a 
writ,  according  to  the  precept  of  it ; — Held,  that 
it  is  not  necessary  that  the  plaintiff  should  have 
taken  out  his  execution  and  placed  it  in  an 
officer's  hands  within  80  days  after  judgment. 
lb. 

79.  Directions  of  creditor.  A  sheriff  is 
not  liable  for  refusing  to  attach  property  which 
is  pointed  out  to  him  by  the  creditor  and 
directed  to  be  attached,  if  in  fact  it  belongs  to 
some  person  other  than  the  debtor,  although  the 
creditor  may  tender  the  officer  a  sufficient  bond 
of  indemnity.  Hutchinson  v.  Lull,  17  Vt.  133. 
24  Vt.  260.     Deming  v.  Zwtt,  17  Vt.  398. 

80.  Where  a  party  gave  an  officer  a  writ  to 
serve  and  directed  him  to  attach  certain  hem- 
lock bark; — Held,  that  it  was  not  the  legal  duty 
of  the  officer,  without  instructions,  to  examine 
the  town  records  to  ascertain  whether  the  bark 
had  not  already  been  attached,  and,  if  so,  to 
place  the  writ  in  the  hands  of  the  first  attach- 
ing officer.  West  River  Bank  v.  Gorham, 
Vt.  649. 

81.  Where  a  sheriff  had  attached  certain 
hemlock  bark  by  copy  left  in  the  town  clerk'F 
office,  and  was  afterwards  informed  by  hit 
deputy  that  he  had  attached  the  same  property ; 
— Held,  that  the  sheriff  was  not  under  legal 
obligation  to  inform  his  deputy  that  the  bark 
had  previously  been  attached  by  himself,  and, 
without  any  directions  from  the  creditor,  tf 
take  the  writ  from  the  deputy  and  himself 
serve  it  by  attaching  the  bark.     lb. 

82.  A  direction  to  an  officer  by  the  creditor, 
to  attach  particular  property  and  not  to  attacl: 
other  property,  does  not  operate  to  release  the 
officer  from  his  liability  for  the  safe  keeping  oi 
such  as  he  did  attach.  Au$Un  v.  Burlington, 
84  Vt.  506.     Howes  v.  8pic4fr,  28  Vt.  508.- 

83.  Property  exempt.  Trespass  lies 
against  an  officer  for  the  taking  upon  attach 
ment,  or  execution,  property  which  by  law  if 
exempt  from  such  process.  Dow  v.  Smith,  7 
Vt.  466 ; — or  trover.  Sanborn  v.  Hamilton, 
18  Vt.  590. 

84.  Excessive  attachment.    In  order  to 


sustain  an  action  for  making  an  excessive  at* 
tachment,  the  plaintiff  must  allege  and  prove 
much  the  same  that  he  would  in  a  suit  for  a 
malicious  action, —that  is,  want  of  probable 
cause  and  malice  express.  Abbott  v.  Kimball, 
19  Vt.  551. 

85.  Taking  receipt.  Where  an  officer  took 
a  receipt  for  attachable  personal  property  in 
the  possession  of  a  debtor; — Held,  that  this  was 
a  sufficient  attachment  to  oblige  him  to  make 
return  thereof  upon  the  process,  and  for  neglect 
to  do  so  he  was  held  liable  to  the  creditor. 
Howes  V.  Spic^,  28  Vt.  508. 

86.  Special  property  of  officer.  The 
general  property  in  chattels  attached  remains 
in  the  defendant ;  but  the  attaeliing  officer  ac- 
quires a  special  property  therein,  defeasible  by 
the  plaintiff*s  failing  in  his  action,  or  f)y  not 
duly  charging  the  same  in  execution.  Johnson 
V.  Edson,  2  Aik.  299.  Mvssey  v.  Perkins,  36 
Vt.  690-1. 

87.  An  officer  can  maintain  an  action  for 
property  attached  by  him,  only  upon  the  ground 
and  in  case  of  his  liability  for  it,  either  to  the 
attaching  creditor  or  the  owner.  Where  the 
debtor  in  the  attachment  consumed  the  pro- 
perty before  the  judgment  against  him,  but  the 
creditor  failed  to  charge  the  property  in  execu- 
tion ,—Held,  that  the  attachment  was  thereby 
dissolved,  and  that  the  attaching  officer  could 
not  maintain  an  action  against  the  debtor  for 
the  property.  Collins  v.  Smith,  16  Vt.  9 ;  and 
see  Weeks  v.  Martin,  16  Vt.  287. 

88.  In  an  action  by  an  attaching  officer 
against  the  general  owner  of  chattels  for  taking 
them  from  the  possession  of  the  officer,  he  can 
recover  only  to  the  extent  of  his  lien,  though 
less  than  the  value  of  the  property.  Houston 
V.  Howard,  89  Vt.  54. 

89.  Tlie  plaintiff,  as  an  officer,  attached 
certain  property.  The  defendant,  as  an  officer, 
on  another  writ  against  the  same  debtor,  after- 
wards attached  and  removed  the  same  property. 
Judgment  was  first  obtained  in  the  second  suit, 
and  the  defendant  sold  the  property  on  execu- 
tion on  that  judgment.  The  plaintiff  brought 
trespass,  and,  pending  his  suit,  judgment  was 
recovered  in  the  first  attachment,  but  no  execu- 
lion  issued  thereon.  Held,  that  the  plaintiff 
could  recover  nominal  damages  only  with  tax- 
able costs ;  for  that  he  was  not  liable  to  the 
debtor,  the  property  having  gone  to  his  benefit; 
nor  to  the  first  attaching  creditor,  as  he  had  not 
charged  the  property  in  execution.  Goodrich 
V.  Church,  20  Vt.  187. 

90.  If  one  of  two  joint  owners  of  personal 
property  forcibly  take  it  from  the  possession  of 
the  officer  who  has  taken  it  on  legal  process 
against  the  other  joint  owner,  the  officer  may 
maintain  trespass  therefor.  Whitney  v.  Ladd^ 
10  Vt.  165.  {Phelps,  J.,  dissenting.)  12  Vt. 
686.    26Vt.  428. 
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91.  Copy  in  town  clerk's  office.  Tlie 
attachment  of  hay,  &c.,  by  copy  left  in  the 
town  clerk's  office,  according  to  the  statute, 
gives  to  the  officer  a  sufficient  possession  to 
enable  him  to  support  trespass  or  trover  for  any 
wrongful  taking  or  conversion  of  the  property. 
Lowrjf  V.  Walker,  4  Vt.  76.  8,  C.  6  Vt.  181. 
Stanton  v.  Hodges,  6  Vt.  64.  Putnam  y.  Clark, 
17  Vt.  82 ;— and  such  action  can  as  well  be 
sustained  against  the  defendant  in  the  attach- 
ment as  against  a  stranger.  Bhdgett  v.  Adams, 
24  Vt.  23. 

92.  Trespass,  trover,  or  replevin  will  lie 
against  an  officer  attaching  personal  property 
by  copy  in  the  town  clerk's  office,  when 
brought  by  some  person,  other  than  the  debtor, 
having  title.    AngeU  v.  Keith,  24  Vt.  371. 

93.  Care  of  i»roperty  attached.  An  at- 
tachment of  hay,  &c.,  by  leaving  a  copy  in  the 
town  clerk's  office,  gives  the  officer  a  special 
property  in  the  hay,  <&c.,  attached,  and  the 
legal  custody  and  possession  of  it ;  .and  the  de- 
gree of  care  required  of  him,  as  to  its  custody, 
is  the  same  as  if  he  had  taken  it  into  his  per- 
sonal possession.  If  the  property  is  not  f orth- 
ccaning  to  answer  upon  the  execution,  he  is 
bound  to  show  that  it  is  out  of  his  power  to 
restore  it,  and  that  this  has  happened  without 
any  fault  on  his  part.  Fay  v.  Munson,  40  Vt. 
468.  SmithT.  Church,  27  Vt.  168.  MeOrmsby 
v.Jr<»TM,  29  Vt.  417. 

94.  Where  an  officer  attaches  grain  in  the 
straw,  it  is  his  duty  to  thresh  it,  when  that  is 
necessary  to  preserve  it.  Brigge  v.  Taylor,  35 
Vt.57. 

95.  An  officer  attaching  property  is  liable 
only  for  the  same  degree  of  care  in  the  keeping 
of  it,  as  other  bailees  for  pay.  Bridges  v.  Perry, 
14  Vt.  262.  Smith  v.  Church,  27  Vt.  168. 
WaUcer  v.  WUmarth,  37  Vt.  294. 

96.  Prima  faeie,  he  is  liable  to  produce  the 
property  on  execution,  but  may  excuse  him- 
self by  showing  that  it  is  not  in  his  power,  and 
that  he  has  been  guilty  of  no  fault.  Bridges  v. 
Perry.  MeOrmsby  v.  Mi/rris,  29  Vt.  417.  Fay 
v.  Munmm,  40  Vt.  468. 

97.  Neither  the  attaching  officer,  nor  the 
receiptor,  is  liable  for  the  property  attached 
where  it  has  been  injured,  or  has  perished,  or 
been  destroyed,  without  his  fault.  Ide  v.  Fas^ 
eeU,  45  Vt.  68.  Bridges  v.  Perry.  Walker  v. 
irttoi«rtA,37Vt.289. 

98.  In  an  action  an  the  ease  against  an  of- 
ficer for  a  neglect  to  return  property  attached 
after  the  termination  of  the  suit  on  which  it 
was  attached,  where  it  was  lawfully  attached 
and  holden  down  to  the  time  of  a  sale  upon  the 
attachment,  and  at  tliat  time  it  had  deteriorated 
in  value  by  being  injured  without  his  fault ; — 
Held,  that  he  was  liable  in  such  action  only  for 
the  value  of  the  property  at  the  time  of  the 
sale,  although  such  sale,  for  want  of  conformity 


to  the  statute,    was  illegal     Walker  v.  M^U- 
manrtfi. 

99.  If  a  constable,  or  a  town,  be  sued  for 
neglect  of  such  constable  in  not  keeping  the 
property  attached  by  hjm  so  as  to  be  taken 
on  the  execution,  he  is  not  entitled  to  have  de- 
ducted from  the  claim  what  he  expended  in 
prosecuting  to  effect  his  suit  against  another 
officer  for  taking  the  property  from  him,  unless 
so  taken  by  irresistible  force.  It  was  his  priv- 
ilege and  duty  to  resist,  even  with  force.  Saw- 
yer  v.  Hiddletown,  10  Vt.  237. 

101.  Directions  of  creditors.  Instructions 
were  given  by  an  attaching  creditor  to  the  of- 
ficer in  writing,  which  the  court  construed  to 
be  equivalent  to  the  following,  viz:— "You 
need  not  attach  real  estate,  and  for  the  personal 
property  you  attach  you  may  take  receiptors, 
and  before  you  remove  it  you  may  go  to  the 
debtor  and  see  if  he  will  furnish  receiptors." 
The  officer  attached  personal  property  and, 
without  removing  it,  took  receiptors.  In  an 
action  by  the  creditor  for  not  safely  keeping 
the  attached  property,  the  receiptors  having 
failed ; — Heid,  that  the  officer  was  not  by  such 
directions  released  from  any  official  responsi- 
bility, and  was  liable  for  the  loss.  Austin  v. 
Burlington,  84  Vt.  506.  See  Strong  v.  Brad' 
ley,  14  Vt.  55.  Hotces  v.  Spicer,  23  Vt.  608. 
Mason  v.  Ide,  30  Vt.  697. 

102.  CJiarges  of  keeping,  ftc.  Where  an 
officer  attached  a  horse,  and  used  it  without  in- 
jury to  it,  sufficiently  to  pay  for  the  keeping, 
and  the  horse  died  pending  the  suit; — Held, 
that  the  officer  could  not  recover  of  the  attach- 
ing creditor  for  the  keeping  of  the  horse,  since 
it  was  already  paid  for  by  the  debtor  in  tlie  use 
of  the  horse.     Bean  v.  BaiU^,  12  Vt.  142. 

103.  Where  property  is  attached  and  the 
defendant  recovers  in  the  suit,  he  is  entitled  to 
have  his  property  back  without  paying  any 
costs  or  charges  for  keeping.  The  attaching 
officer  must  look  for  his  charges  to  the  person 
who  employed  him.  Aldis,  J.,  in  McNeil  v. 
Bean,  32  Vt.  481.  Johnson  v.  Fdson,  2  Aik. 
299. 

104.  Bo  too  if  the  suit  is  settled  before  judg- 
ment, and  the  attachment  is  dissolved.  Felker 
V.  Emerson,  17  Vt.  101. 

105.  But  if  the  defisbdant  settle  the  suit 
[after  judgment]  so  tliat  no  execution  comes 
into  the  officer's  hands,  he  may  recover  such 
charges  of  the  defendant.  Jaekeon  v.  Seribner, 
12  Vt.  145.     16  Vt.  665.    (See  17  Vt.  102.) 

106.  Where  an  officer  attaches  and  makes 
an  official  sale  of  the  property,  he  may  retain 
from  the  proceeds  the  expenses  of  keeping  the 
property,  although  the  debtor  has  discharged 
the  attachment  lien  by  paying  the  debt  Olect- 
son  V.  Briggs,  28  Vt.  135. 

107.  The  charges  of  an  officer  for  keephig 
attached  property  during  the  pendency  of  the 
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acticm'are  a  lien  upon  the  property,  and  where 
the  property  is  sold  upon  execution,  the  avails 
must,  in  the  first  instance,  after  paying  the 
costs  of  levy  and  sale,  be  applied  in  payment 
of  such  charges,  and  the  balance  be  applied  on 
the  execution  ;  and  it  is  not  necessary  that  such 
charges  should  be  taxed  and  included  in  the 
judgment.    MeNeU  v.  Bean,  82  Vt.  429. 

108.  Action  against  officer  for  not  keep- 
ing property  attached.  In  an  action  against 
an  officer  for  not  having  the  property  attached 
by  him  forthcoming  to  be  taken  in  execution  ; 
— Heldy  that  he  could  show  in  defense  an  offer 
of  other  property  to  be  levied  upon,  sufficient 
to  satisfy  the  judgment.  Hoit  v.  Bmron,  Brayt. 
117. 

109.  Where  a  sheriff's  deputy  attached 
property  and  his  receiptor  converted  it ; — Held, 
that  the  defendant  in  that  action,  after  judg- 
ment in  his  favor,  could  maintain  trover  against 
the  sheriff  without  demand.  Johnmm  v.  Edaon, 
2  Aik.  299. 

110.  Several  creditors  of  the  same  debtor 
attached  the  same  property  in  succession,  and 
all,  except  the  last,  agreed  with  each  other 
(the  debtor  assenting)  upon  an  immediate  sale 
of  the  property  by  one  of  their  number,  and  an 
application  of  the  proceeds  to  the  satisfaction 
of  all  the  clauns  in  the  order  of  the  attachments. 
The  sale  was  so  made,  was  fairly  conducted, 
and  was  for  a  sum  probably  greater  than  would 
have  been  obtained  by  sale  on  execution.  Judg- 
ments were  obtained  in  each  case  and  execu- 
tions issued  seasonably  to  charge  the  property 
attached,  and  the  officer  applied  the  whole  pro- 
ceeds of  the  sale  in  part  satisfaction  of  the  exe- 
cution of  the  first  attaching  creditor.  In  an 
action  by  the  last  attaching  creditor  against  the 
officer  for  neglect  to  keep  the  property  at 
tached ; — Held,  that  he  could  not  recover,  the 
property  having  been  exhausted  in  satisfying 
the  prior  lien.  Munger  v.  Fletcher,  2  Vt.  524. 
24Vt.  286.    82Vt.  767. 

111.  An  officer  attached  the  same  property 
cm  two  writs  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  at  the  same  time. 
In  an  action  against  the  officer  for  not  keeping 
the  property  to  respond  upon  one  of  the  execu- 
tions ; — Beld,  that  the  damages  were  the  value 
of  the  property,  less  the  sum  which  he  had  been 
obliged  to  pay  the  plaintiff  for  a  like  default  aa 
to  the  other  writ  and  execution,  although  the 
return  upon  neither  of  the  writs  stated  that  the 
same  property  was  attached  on  the  other. 
Sauthwick  V.  Weeks,  8  Vt.  49.  ffutchinson,  J., 
dissenting. 

112.  Evidence.  In  an  action  against  a 
town  for  the  failure  of  its  constable  to  make  a 
valid  attachment,  whereby  the  same  property 
was  held  upon  a  later  valid  attachment  by  other 
parties; — Held,  that  it  could  not  be  shown  in 
defense,  that  judgment  was  confessed  in  the 


first  case  after  the  attempted  attachment,  with- 
out the  assent  of  the  subsequent  attaching  cred- 
itor ;  nor  that  the  judgment  confessed  was  for 
more  than  the  sum  due,  and  so  taken  with  in- 
tent to  defraud  creditors— it  cannot  be  im- 
peached in  this  collateral  manner.  Rogers  v. 
Fairfield,  36  Vt.  641. 

113.  The  fact  that  an  execution  was  oom- 
mitted  to  a  particular  officer  is  no  evidence  that 
he  made  the  original  attachment.  AngeU  v. 
Keith,  24  Vt.  871. 

5.  Rights  and  liabilities  of  creditor  as  to  debtor, 

114.  Bight.  A  party  who  has  a  lien  upon 
property  for  advances,  where  it  is  afterwards 
attached  by  creditors  of  the  general  9wner, 
may  purchase  in  the  judgments  at  a  dis- 
count and  bid  in  the  property  on  the  execution 
without  having  to  account  to  the  general  owner 
beyond  the  amount  of  his  bid,  where  this  is  not 
done  by  request  of  the  general  owner,  nor  un- 
dertaken for  his  benefit ;  audit  is  immaterial  that 
this  was  done  for  the  purpose  of  protecting  his 
lien.     Gordon  v.  Chase,  47  Vt.  267. 

115.  Liability.  An  attaching  creditor  is 
not  liable  in  trover  to  the  debtor,  after  non-suit 
in  his  action,  for  neglect  to  return  on  demand 
property  attached  upon  the  writ,  although  he 
turned  out  the  property  to  be  attached  by  the 
officer,  but  never  had  personal  possession.  In 
such  case,  the  officer  only  is  liable  for  a  return 
of  the  property.    Adams  v.  Abbott,  2  Vt.  888. 

116.  Where  a  suit  is  brought  in  good  faith, 
and  property  attached,  though  the  suit  be  aban- 
doned, and  the  property  lost  or  destroyed  in  the 
hands  of  the  attaching  officer,  the  party  attach- 
ing, being  in  no  fault,  is  not  liable  for  the  loss. 
Jones  V.  Wood,  80  Vt.  268. 

6.  Requisites  for  preserving  Hen, 

117.  Where  an  attachment  of  chattels  is 
made  by  one  officer  and  the  execution  is  deliv- 
ered to  another,  it  is  necessary,  in  order  to  a 
preservation  of  the  lien  by  a  **  taking  of  the 
property  in  execution,"  that  the  second  officer 
should,  within  thirty  days  from  the  rendering 
of  the  judgment,  either  actually  levy  upon  the 
attached  property,  or  else  demand  it  of  the  first 
officer.  BlodgeU  v.  Adams,  24  Vt.  28.  Enos 
V.  Brown,  1  D.  Chip.  286.  Clark  v.  Washburn, 
9  Vt.  802.  Ayer  v.  Jameson,  9  Vt.  868.  Col- 
lins V.  Smith,  16  Vt.  9. 

118.  But  where  the  execution  is  delivered 
within  thirty  days  from  the  judgment  to  the 
same  officer  who  made  the  attachment,  the  at- 
tached property  is  thereby  charged  and  the  lien 
of  the  attachment  preserved,  although  the  exe- 
cution be  not  actually  levied  upon  the  attached 
property,  nor  demand  be  made  upon  the  receipt- 
ors, within  the  thirty  days ;  but  this  must  be 
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done  within  the  life  of  the  execution.  Strong 
▼.  Hofft,  2  Tyl.  208.  Eno»  v.  Brmn,  1  D. 
Chip.  280.  BUM  v.  8tet>eM,  4  Vt.  88.  Clark 
V.  WaMum.  Ayer  v.  Jameton.  Dewey  v.  Fa/yy 
84  Vt.  188. 

119.  An  attachment  made  by  the  sheriff's 
deputy  is  the  same  as  if  made  by  the  sheriff, 
and  the  lien  is  preserved  by  delivering  the  exe- 
cution, within  thirty  days  from  the  judgment, 
either  to  another  deputy  of  the  same  sheriff  or 
to  the  sheriff  himself.  BUu  v.  Stetens.  Ayer 
V.  Jame$on.    See  Flanoffan  v.   Bayt,   86  Vt. 

laO.  The  delivery  of  process  to  a  deputy 
sheriff  is  a  delivery  to  the  ^eriff ;  but  a  deliv- 
eiy  to  the  sheriff  is  not  a  delivery  to  the  deputy. 
Thu8«  where  property  is  attached  by  a  deputy, 
a  seasonable  delivery  of  the  execution  to  the 
sheriff  does  not  charge  the  property  without 
due  demand.    Jametton  v.  Mason,  12  Vt.  6( 

121.  A  deputy  sheriff  attached  property  on 
a  writ  and  suffered  it  to  remain  in  the  possession 
of  the  debtor,  who  absconded  with  it  out  of  the 
county.  The  execution  was  delivered  to  the 
sheriff  seasonably  to  charge  the  property,  but 
he  made  no  demand  of  it  of  the  deputy.  Held, 
that  the  deputy  was  not  liable  for  not  safely 
keeping  the  property  and  having  it  forthcom- 
ing,   lb. 

122.  The  defendant,  an  officer,  attached 
personal  property  upon  three  writs,  and  at  the 
same  time  levied  an  execution  upon  it  subject 
to  the  three  attachments,  and  took  the  property 
into  his  possession.  The  executions  obtained 
upon  the  three  writs  first  served  were  placed  for 
service  in  the  hands  of  the  plaintiff,  another  of- 
ficer, leaving  the  first  execution  still  in  the 
hands  of  the  defendant.  Held,  that  the  plain- 
tiff acquired  and  had  no  right  in  the  property 
as  against  the  defendant  to  take  it  from  him,  or 
to  retain  it  after  having  got  it  from  him  by  a 
revocable  consent,  which  was  revoked.  Bur- 
ToughM  V.Wright,  19  Vt.  610.  8.  C.  16  Vt. 
619. 

123.  A  judgment  and  a  charging  of  the  at- 
tached property  in  execution  are  essential  to  a 
perfecting  of  the  lien  created  by  the  attachment. 
If  the  attaching  officer  suffers  the  property  to 
pass  to  an  earlier  attaching  creditor  in  satisfac- 
tion of  his  debt,  and  that  lien  is  not  so  perfect- 
ed, he  is  liable  to  a  kiter  attaching  creditor  who 
so  perfects  his  lien.  Brandon  Iron  Co.  v. 
Oleaton,  24  Vt.  228 ;  and  see  Wilder  v.  Weath- 
erhead,  82  Vt.  765. 

124.  Sniftciency  of  the  demand.  In  an 
action  against  a  town  for  the  default  of  its  con- 
stable in  not  keeping  property  attached  so  as  to 
be  forthcoming  on  execution,  where  the  consta- 
ble had  removed  from  the  State,  and  the  officer 
bokfingthe  execution  had  within  the  80  days 
made  demand  of  the  property  of  the  debtors, 
sod  of  one  of  the  receiptors,  of  the  selectmen 


and  of  the  town  agent  ;—Held,  that  the  demand 
was  sufficient  to  charge  the  property  in  execu- 
tion, and  to  fix  the  liability  upon  the  town. 
Atutin  V.  Burlington,  84  Vt.  606. 

7.  IHseharge  of  attachment  Hen. 

125.  An  officer  who  takes  property  on  pro- 
cess and  delivers  it  to  a  third  person  to  keep, 
taking  his  receipt  and  agreement  to  redeliver, 
does  not  thereby  part  with  his  lien,  but  that 
still  continues,  and  he  may  retake  the  property 
into  his  possession  at  any  time.  Pierson  v. 
Hof>ey,  1  D.  Chip.  61.  N.  Chip.  77.  6  Vt. 
265. 

126.  If  a  chattel  be  attached  and  receipted, 
and  pass  from  the  receiptor  to  a  third  person, 
though  by  purchase,  who  knows  of  the  attach- 
ment and  receipt,  and  gives  the  receiptor  a  bond 
to  indemnify  him  against  his  receipt,  the  attach- 
ing officer  may  retake  the  property  at  any  time 
during  the  pendency  of  the  attachment.  Brigg$ 
V.  Mamm,  31  Vt.  488. 

127.  Property  attached  in  New  York  was 
delivered  by  the  officer  there  to  the  creditor  for 
safe  keeping,  who  brought  it  into  this  State 
where  it  was  attached  by  the  defendant  in  a 
suit  against  the  same  debtor.  In  trespass  by 
such  creditor,— Held,  that  the  defendant  was 
liable, — for  that  the  attachment  lien  was  not 
discharged  and  the  officer's  liability  continued. 
Utley  V.  Smith,  7  Vt.  154. 

128.  A  sale  upon  mesne  process,  under  the 
statute,  of  a  part  only  of  the  property  attached, 
although  for  a  sum  exceeding  the  plaintiff's 
claim  and  exceeding  the  command  in  the  writ, 
does  not  dissolve  the  attachment  as  to  the  re- 
mainder, nor  impair  the  creditor's  lien.  Afar' 
khaU  V.  Town,  28  Vt.  14. 

129.  If  a  plaintiff  obtain  final  judgment 
against  his  debtor,  his  lien  by  attachment,  or 
by  trustee  process,  is  preserved,  though  the 
debtor  die  before  the  taking  out  or  levy  of  the 
execution  upon  the  property  attached,  or  before 
the  proceedings  have  ended  as  to  the  trustee. 
MiUer  V.  WiUiame,  80  Vt.  886. 

130.  A  lien  created  by  attachment  is  dissolv- 
ed by  a  confession  of  judgment,  out  of  course 

as  before  a  justice,  in  a  suit  returnable  to  the 
county  court ;  or,  in  a  justice  suit,  before  the 
same  justice,  on  some  other  than  the  return  day 
— and  a  subsequent  attachment  thereby  becomes 
first  in  right.  HaU  v.  Walbridge,  2  Aik.  216. 
Murray  v.  Eldridge,  2  Vt.  888.  (Altered  by 
R.  8.  c.  106,  s.  6,  and  again  by  G.  S.  c.  126,  s. 
6.) 

131.  Where  a  suit  is  commenced  by  attach- 
ment, a  confession  of  judgment. does  not  of  its 
mere  force  operate  to  discontinue  the  suit  and 
dissolve  the  attachment,  although  it  may  furnish 
matter  of  defense  by  a  merger  of  the  cause  of 
action ;  and  if,  before  any  steps  are  taken  or 
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any  prejudice  sufferecf  by  otlier  creditors,  the 
parties  enter  into  a  binding  agreement  to  waive 
the  confession  and  proceed  with  the  original 
suit,  this  equally  concludes  the  subsequent  at- 
taching creditors  and  the  debtor  found  the  use 
of  such  technical  defense  to  the  action. 
FUUher  v.  Bennett,  36  Vt.  059. 

132.  A  suit  is  not  necessarily  discontinued 
and  an  attachment  dissolved,  because  a  defense 
has  arisen  to  it— as  by  a  confession  of  judgment 
merging  the  cause  of  action,  or  by  a  judgment 
in  a  cross-action  embracing  the  same  matter. 
lb,,  citing  WhippU  v.  Walker.    lb.  665. 

133.  One  is  not  in  a  position  to  assert  the 
peculiar  rights  of  a  creditor  as  to  property  of 
nis  debtor  sold  without  change  of  possession, 
who,  after  attaching  it,  abandoned  his  attach 
ment  and  suffered  his  debtor  to  sell  the  property 
and  to  pay  him  from  the  proceeds.  Wooley  v. 
Ed»an,  85  Vt.  214. 

8.  Bailment  to  receiptor. 

134.  An  attaching  officer  may,  if  he  choose, 
deliver  the  property  to  the  creditor  for  safe- 
keeping, and  may  t^e  security  for  its  redeliv- 
ery.    Gaimtt  V.  Sargeant,  26  Vt.  424. 

136.  Where  an  officer,  on  the  attachment  of 
property,  took  the  receipt  therefor  of  the  nomi- 
nal plaintiff  in  that  suit,  and  of  another  person ; 
^Held,  that  this  was  no  defense  in  a  suit 
against  him  by  the  same  party  for  not  keeping 
the  property  attached,  so  as  to  have  it  forthcom- 
ing on  the  execution,  where  the  suit  was  prose- 
cuted  for  the  benefit  of  a  third  party  who  was 
the  real  owner  of  the  claim.  MeOnmby  v 
J/brm,  29  Vt,  417. 

136.  A  creditor  is  not  bound  to  take  at  his 
own  risk  the  receipt  taken  by  the  officer  for 
property  attached.  Howes  ¥.  Spicer,  23  Vt. 
508,     , 

137.  In  an  action  against  an  officer  for  not 
•afely  keeping  property  attached,  it  is  no  de- 
fense that  the  receiptor  of  the  property,  who 
was  selected  without  the  procurement  or  con- 
currence of  the  pUintiff,  was  amply  responsible 
when  the  receipt  was  given,  and  likely  to  re- 
main so,  but  had  become  insolvent,  whereby 
the  property  could  not  be  restored.  Gilbert  v. 
€frandaUj  34  Vt.  188.  AusUn  v.  Burlington, 
84  Vt.  606.  See  Bank  of  MiddMmry  v.  RuU 
land,  38  Vt.  414. 

138.  Scope  of  contract.  The  receiptor  of 
property  attached  undertakes  to  redeliver  the 
property,  or  to  show  what  will  excuse  the  of- 
ficer from  all  liability  to  any  one  on  account  of 
the  property  not  being  surrendered.  HedJUld, 
J.,  in  Adams  v.  Fox,  17  Vt.  365. 

139.  A  receipt  given  to  an  officer  for  prop- 
erty attached  is  a  eontra^t,  which  is  binding 
according  to  its  terms,  and  is  not  subject  to 
contradiction  or  explanation  like  an  ordinary 


simple  receipt ;  and  this  whether  the  action  be 
assumpsit  upon  the  receipt,  or  trover.  Brotcn 
V.  Gleed,  38  Vt.  147.  Soule  v.  Austins,  36  Vt. 
519. 

140.  Thus,  it  is  conclusive  as  to  the  value 
stated,  within  the  liability  of  the  officer.  Par- 
sons V.  Strong,  13  Vt.  235. 

141.  Also,  that  the  property  was  in  fact  at- 
tached, and  in  the  possession  of  the  officer,  and 
was  delivered  to  the  receiptor,  as  stated.  8peiu 
fier  V.  Williams,  2  Vt.  209.  Lowry  v.  Cae^,  4 
Vt.  504.  Allen  v.  Butler,  9  Vt.  122.  BeUes  y. 
MarsJi,  15  Vt.  454. 

142.  A  receipt  to  an  officer  for  property  at- 
tached promising  to  return  it  on  demand,  **  or 
pay  the  debt  and  cost*,"  &c.,  **or  indemnify 
him  against  all  damages,  &c.,"— is  an  absolute 
undertaking  to  return  the  property  on  demand ; 
the  alternative  only  limiting  the  extent  of  the 
recovery.  CatUn  v.  Lottfry,  1  D.  Chip.  896. 
Sibley  V.  Story,  8  Vt.  15.  Page  v.  TkraU,  11 
Vt.  230.    Broum.  v.  Oleed,  38  Vt.  151. 

143.  Trover  upon  aq  officer's  receipt  in  or* 
dinary  form.— Held,  that  it  was  not  admiseible 
in  defense,  that  the  receipt  was  given  under  an 
arrangement  that  the  receiptors  might  sell  the 
property  attached,  and  that  they  had  sold  it 
under  that  arrangement.  Brown  v.  Oleed,  88 
Vt.  147. 

144.  The  plamtiff,  an  officer,  attached  ten 
''simrms"  of  bees,  and  the  defendant  receipted 
them  by  that  designation.  The  bees  having 
died  without  fault  of  the  receiptor ; — Held,  that 
the  defendant  was  not  liable  on  his  receipt  for 
the  hives.    Ide  v.  FasseU,  45  Vt.  68. 

146.  The  plaintiff,  an  officer,  attached  a 
railroad  passenger  car  which  was,  in  fact,  car 
No.  3,  but  which  in  his  return  he  described 
simply  as  "one  passenger  car,"  and  by  the 
same  designation  the  defendant  receipted  it.  In 
an  action  upon  the  receipt ; — Held,  that  the  de- 
fendant was  bound  by  his  receipt  to  redeliver  the 
very  car  attached,  and  that  the  plaintiff  was 
not  bound  to  receive  any  other— the  defendant 
having  taken  no  pains  or  care  to  inform  him- 
self what  particular  car  had  been  attached. 
Bomnsm  v.  Conant,  31  Vt.  479. 

146.  Where  an  officer,  holding  an  execution^ 
was  induced  by  the  receiptor  of  the  property 
attached  to  levy  upon  other  property  thas  that 
receipted,  and  it  was  afterwards  claimed  by 
other  persons  and  under  such  circumstances  as 
to  create  fair  and  reasonable  doubt  as  to  the  of- 
ficer's right  to  sell  it  upon  the  execution,  and 
the  receiptor  declined  to  give  satisfactory  in- 
demnity against  such  claim ; — Held,  that  the  of- 
ficer was  justified  in  abandoning  his  levy,  and 
that  the  receiptor  was  liable  on  his  receipt.   Jb. 

147.  Demand  of  the  property.  By  a  re- 
ceipt for  property  attached  promising  to  return 
it  to  the  officer  on  demand,  both  by  the  terms 
of  the  contract  and  the  very  nature  of  the  bail* 
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ment,  there  is  no  duty  cast  upon  the  receiptor 
to  return  the  property,  and  no  cause  of  action 
arises  against  Jiim'  on  his  receipt,  until  a  de- 
mand is  made  for  the  property.  Ccbrpenter  v. 
SneU,  87  Vt.  355.  Page  v.  ThrdU,  11  Vt.  280. 
BUM  v.  Stetem,  4  Vt.  88. 

148.  The  statute  of  limitations  begins  to  run 
only  from  the  demand.    Page  v.  Thrall. 

149.  Any  officer  holding  the  execution  suf- 
ficiently represents  the  attaching  officer  to  make 
demand  of  the  property  attached,  so  as  to  en- 
title the  attaching  officer,  upon  neglect  to  deliver, 
to  maintain  an  action  against  his  receipt-man. 
DaH9  V.  MiOer,  1  Vt.  9. 

150.  Where  an  attachment  is  made  by  one 
officer  and  the  execution  is  delivered  to  another, 
it  is  sufficient  to  charge  the  receiptor,  that  pro- 
per demand  of  the  property  attached  be  made 
within  the  thirty  days,  by  the  second  officer 
upon  the  first,  and  so  as  to  charge  him.  The 
demand  need  not  be  made  on  the  receiptor 
within  the  thirty  days.  Allen  v.  Ca/rty,  19  Vt. 
85.    24  Vt.  28. 

151.  Where  property  is  attached  and  a  re- 
ceipt given  therefor,  a  neglect  to  demand  the 
property  of  the  receiptor  within  the  life  of  the 
execution  will  release  him  from  his  receipt, 
where  the  property  is  in  the  hands  of  the  re- 
ceiptor or  the  debtor,  although  the  property 
was  duly  ''  taken  in  execution  "  (G.  8.  c.  88,  s. 
94)  by  demand  made  of  the  attaching  officer 
within  thirty  days  from  the  rendering  of  the 
judgment.    Dettey  y.  Fay,  84  Vt.  188. 

162.  Where  the  receiptor  of  property  at- 
tached died  before  judgment  and  an  adminis- 
trator was  appointed,  and  no  demand  was  made 
of  either  befSre  the  expiration  of  the  execution, 
and  it  did  not  appear  that  the  property  had 
been  used  or  disposed  of,  or  the  receiptor  or  his 
administrator  disabled  from  returning  the  pro- 
perty if  demand  had  been  made  \—lJeld,  that 
the  estate  of  the  deceased  was  not  liable  on  the 
receipt :  that  in  order  to  perfect  a  right  of  ac- 
tion, demand  should  have  been  made  of  the  ad- 
ministrator for  a  return  of  the  property,  within 
the  life  of  the  execution ;  that  such  demand 
could  not  be  dispensed  with,  unless  in  a  case 
where  there  was  no  personal  representative  at 
the  time  when  the  demand  ought  to  have  been 
made.     Carpenter  v.  Snell,  37  Vt.  255. 

153.  An  attaching  officer  demanded  of  the 
receiptor  the  attached  property,  when  it  was 
agreed  between  them  that  it  should  be  delivered 
at  a  time  and  place  of  sale  to  be  thereafter  ap- 
pointed by  the  officer.  The  officer  did  not 
make  the  appointment,  but  without  further 
demand  sued  the  receipt.  Heldy  that  here  was 
no  refusal  to  deliver,  and  that  the  officer  could 
not  recover.    Ide  v.  Fassett,  45  Vt.  68. 

151  Declaration  upon  the  receipt.  In 
an  action  upon  a  receipt  for  property  attached, 
where  the  breach  alleged  is  the  non-<Jelivery  of 


the  property  on  demand  of  an  officer  holding 
the  execution  other  than  the  attaching  officer, 
it  is  material  to  aver  notice  to  the  receiptor 
that  the  officer  making  the  demand  held  the  * 
execution  issued  on  the  judgment  rendered  in 
the  cause  in  which  the  attachment  was  made. 
WaUrndge  v.  Smith,  Brayt.  178. 

155.  A  declaration  in  assumpsit  upon  an 
officer's  receipt  for  property  attached,  which 
set  forth  the  plaintiff's  title  as  derived  from  the 
attachment,  was  held  ill  on  demurrer,  for  lack 
of  averring  a  return  of  the  writ,  or  any  sub- 
sequent proceedings.  Cooper  v.  Cree,  4  Vt. 
289. 

156.  Party  to  sne.  A  sheriff  may  main- 
tain  an  action  in  his  own  name  upon  a  receipt 
taken  to  his  deputy,  for  property  attached  by 
the  deputy.  Dams  v.  Miller,  1  Vt.  9.  2  Vt. 
212.     86  Vt.  568. 

157.  Where  a  deputy  sheriff  takes  a  receipt 
to  himself  for  property  attached,  he  may  sue 
thereon  in  his  own  name.  Spencer  v.  WiUiams, 
2  Vt.  209.    6  Vt.  67. 

158.  A  person  specially  authorized  to  serve 
a  writ,  may  maintain  an  action  upon  the  receipt 
given  him  for  the  property  attached.  Maxfleld 
V.  ScoU,  17  Vt.  684. 

159.  Evidence.  An  officer's  return  upon 
the  execution,  that  he  demanded  the  property 
attached,  is  not  evidence  of  such  demand. 
Green  v.  Holmes,  1  Vt.  12. 

160.  In  an  action  between  an  attaching 
officer  and  his  bailees  or  receiptors,  the  attach- 
ing of  the  property  may  be  proved  otherwise 
than  by  the  writ  and  return  ;  the  receipt  itself, 
if  one  be  taken,  is  the  appropriate  evidence, 
and,  in  a  suit  upon  it,  is  conclusive  upon  the 
party  executing  it.    Loury  v.  Cody,  4  Vt.  504. 

161.  Where  an  officer  brings  suit  upon  a 
receipt  for  property  attached  by  him,  he  need 
not  show  an  actual  attachment  of  the  property 
and  delivery  thereof  to  the  receiptor  by  other 
evidence  than  his  return  and  the  receipt.  Stim- 
sm  V.  Ward,  47  Vt.  624. 

162.  In  an  action  of  trover  founded  upon  an 
officer's  receipt ;— Held,  that  the  words  **we 
being  the  receiptors  thereof,"  used  in  a  written 
acknowledgment  of  den^and  of  the  property, 
was  not  sufficient  evidence  of  the  tenor  of  the 
receipt,  to  warrant  a  judgment ;  that  this  was 
only  evidence  that  a  receipt  had  been  given. 
Taylor  v.  Bhodes,  26  Vt.  57. 

163.  Damages.  The  receiptor  of  horses 
attached,  being  duly  charged  by  a  demand, 
delivered  other  horses  of  the  debtor  for  which 
the  first  had  been  exchanged,  and  these  last 
were  sold  upon  the  execution.  In  an  action 
upon  the  receipt ; — Held,  that  the  rule  of 
damages  was  the  value  of  the  property  at- 
tached, deducting  the  price  at  which  the  substi- 
tuted property  sold.  Setoell  v,  SotcleSj  18  Vt, 
171. 
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164.  Where  the  value  of  all  the  property 
attached  was  expressed  in  the  officer's  receipt 
at  one  entire  sum,  and  a  portion  of  the  property 
had  been  withdrawn  from  the  receiptor  in  sudi 
way  as  to  release  him  therefor  .—Held,  that  the 
damages  to  be  recovered  of  the  receiptor  were 
the  whole  assumed  value  named  in  the  receipt, 
less,  not  the  actual,  but  the  proportionate, 
value  of  the  receipted  articles  for  which  he  was 
not  liable.     Allen  v.  Carty,  19  Vt.  65. 

165.  Defense.  Where  an  officer  attaches 
property  and  takes  the  ordinary  receipt  there- 
for, and  afterwards  the  same  officer  takes  the 
same  property  from  the  possession  of  the  re- 
ceiptor or  of  the  debtor  by  another  process,  the 
receiptor  is  thereby  released  on  his  receipt. 
Beach  V.  AbboU,  4  Vt.  605.  Rood  v.  8coU,  5 
363. 

166.  But  where  property  was  so  attached 
by  and  receipted  to  a  sheriff,  and  it  was  after- 
wards taken  from  the  possession  of  the  debtor 
upon  another  process  against  him  by  a  deputy 
of  the  same  sheriff,  but  without  the  consent  of 
the  sheriff; — Held^  that  the  receiptor  was  not 
thereby  released  Flanagan  v.  Hojft,  86  Vt. 
565. 

167.  The  receiptors  of  property  attached  by 
copy  left  in  the  town  clerk's  office  which  after- 
wards went  to  the  debtor's  use,  were  AWtf  not 
discharged  by  the  fact  that  the  plaintiff  in  the 
first  suit  had,  after  that  attachment  and  before 
the  giving  of  the  receipt,  attached  the  same 
property  as  a  deputy  sheriff  by  a  like  copy, 
upon  a  writ  in  favor  of  another  party  against 
the  same  debtor.  Mason  v.  Whipple,  82  Vt. 
654. 

168.  Where  property  was  attached  and  re- 
ceipted to  the  officer,  and,  before  demand  made 
of  the  receiptors,  was  sold  by  the  officer  at  pub- 
lic auction,  with  consent  of  all  the  parties  in  in- 
terest  .—Held,  that  this  operated  to  rescind  the 
contract  of  the  receiptors,  and  that  no  action 
would  lie  thereon,  although  the  avails  of  the 
sale  were  paid  into  the  hands  of  the  receiptors, 
and  the  sale  was  for  their  benefit  and  under 
their  directions,— they  thereby  inciuring  a 
new  and  different  liability.  KeUy  v.  Deleter, 
15  Vt.  310. 

169.  In  an  action  upon  an  officer's  receipt 
given  for  property  attached,  it  is  a  defense  to 
the  receiptor,  that  the  property  belonged  to 
himself  and  that  he  so  informed  the  plaintiff  at 
the  time  of  the  attachment.  Adams  v.  Fox,  17 
Vt.  861.     24  Vt.  260. 

170.  A  judgment  against  the  receiptor  of 
property  attached  in  favor  of  the  sheriff  is 
merely  collateral  to  the  debt,  and  for  the  benefit 
and  security  of  the  sheriff  merely.  The  pay- 
ment  of  the  debt  discharges  the  obligation  of 
the  sheriff  to  the  creditor,  and  his  right  to  en- 
force the  judgment  for  the  creditor's  ben ::fit. 
If,  after  payment  ol  the  debt,  the  creditor  seeks ' 


to  enforce  such  judgment,  chancery  will  enjoin 
him.    Paddock  v.  Palmer,  19  Vt.  581. 

9.  Sale  on  attachment. 

171.  Property  attached  may  be  sold  upon 
mesne  process  under  G.  8.  c.  83,  before  the  de- 
livery  of  a  copy  of  the  writ  to  the  defendant. 
Marshall  v.  Town,  28  Vt.  14. 

172.  Where  application  is  made  foi  the  sale 
of  property  attached  on  mesne  process,  and  the 
officer  has  given  the  proper  notice  to  the  debtor 
of  the  time  and  place  when  and  where  he  will 
proceed  to  have  appraisal  made,  it  is  not  neces- 
sary to  his  justification  in  selling  the  property, 
that  he  should  notify  the  debtor  that  the  ap- 
praisal has  been  had,  and  the  amount  of  it,  al- 
though the  debtor  was  not  present  at  the  ap- 
praisal or  sale.     AbboU  v.  Kimball,  28  Vt.  542. 

173.  On  a  sale  of  property  attached,  made 
on  application  of  the  creditor,  the  officer  gave 
the  debtor  verbal,  but  not  written  notice  of  the 
application,  as  required  by  G.  S.  c.  38,  s.  41 ; — 
Held,  that  the  sale  was  illegal ;  and  held,  that 
the  want  of  due  notice  was  not,  as  matter  of 
law,  waived  by  the  debtor's  presence  at  the  ap- 
praisal and  sale  without  objecting  to  the  pro- 
ceedings.    Walker  v.  Wilmarth,  87  Vt.  289. 

174.  Where  attached  property  beoomes,  by 
process  of  law,  converted  into  money  in  the  of- 
ficer's hands,  and  is  invested  by  him  so  as  to 
produce  interest,  such  interest  wiU  belong  to 
the  party  who  may  be  ultimately  entitled  to  the 
money,  and  not  to  the  officer.  Richmond  v. 
CoUamer,  38  Vt.  68. 

175.  The  plaintiff,  an  officer,  sold  property 
on  an  attachment  which  was  bid  in  by  the  de- 
fendant as  the  friend  and  agent  of  the  debtor, 
and  the  defendant  gave  the  plaintiff  his  note 
for  the  purchase  upon  interest,  and  suffered 
the  property  to  go  back  into  the  hands  of  the 
debtor.  The  suit  was  settled,  and  the  creditor 
directed  the  plaintiff  to  surrender  to  the  debtor 
all  the  property  and  securities  derived  from  the 
attachment.  The  plaintiff  then  gave  up  to  the 
defendant  his  note,  but  claimed  the  accrued  in- 
terest upon  it  as  legally  belonging  to  him,  to 
which  the  defendant  acceded,  and  gave  the 
plaintiff  liis  written  promise  to  pay  the  same. 
In  an  action  on  such  promise  •,—Held,  that  the 
plaintiff  was  not  entitled  to  the  interest  upon 
the  note ;  that  the  written  promise  to  pay  the 
same  was  without  consideration,  and  that  the 
plaintiff  could  not  recover.     lb, 

II.    Attaohmbnt  of  Real  Estatk. 

176.  An  attachment  of  a  whole  town  as  the 
property  of  a  defendant  will  hold  all  the  lands 
which  the  defendant  owns,  as  appears  of  re- 
cord, in  that  town.  Young  v.  Judd,  Brayt. 
151 ;    but  such  attachment  will  not  hold  is 
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against  an  apparent  owner  by  the  record,  other 
than  the  defendant.    Hoy  v.  Wright,  lb.  208. 

177.  Under  the  act  of  1828,  it  was  a  suf- 
ficient attachment  of  real  estate  for  the  officer 
to  leave  a  properly  certified  copy  of  the  writ 
and  return  with  the  town  clerk,  with  a  request 
that  he  record  the  substantial  part  of  it,  and  to 
pay  him  the  fees  therefor.  Huntington  v.  Cob- 
fei^A,5Vt.  49.    28Vt.  650. 

178.  An  attachment  of  real  estate  by  a  copy 
left  in  the  town  clerk's  office,  though  not  re- 
corded as  required  by  the  act  of  1828,  was  held 
to  prevail  against  a  subsequent  purchaser  who 
saw  the  copy  on  file  before  his  purchase.    lb. 

179.  If  the  copy  of  an  attachment  left  in 
the  town  clerk's  office  is 'so  wholly  defective 
that  the  original,  if  like  it,  would  be  altogether 
Yoid  and  could  not  be  made  good  by  amend- 
ment, this  is  no  notice  of  a  valid  attachments- 
otherwise,  if  the  variance  is  but  triffing.  lb. 
citing  Herring  v.  Harmon,  5  Vt.  56.  22  Vt.  381. 

180.  Ever  since  the  Revised  Statutes  of  1889 
the  law  has  been  as  it  was  before  the  act  of 
Nov.  6,  1828  (Blade's  Stat.  108),  that  an  at- 
tachment of  real  estate  is  effected  by  the  of- 
ficer's leaving  in  the  town  clerk's  office  a  true 
and  attested  copy  of  the  attachment  with  his 
return  thereon.  The  entry  and  record  required 
to  be  made  by  the  town  clerk  is  not  essential 
for  the  creating  of  the  lien,  and  it  will  not  be 
defeated  by  his  omission  to  make  such  entry 
and  record.  (G.  S.  c  88,  s.  87.)  BrcUey  v. 
French,  28  Vt.  546. 

181.  The  plaintiff's  writ  against  W  was 
served  by  lodging  a  copy  of  it  in  the  town 
clerk's  office  with  a  return  properly  made  and 
certified  to  attach  W's  real  estate.  The  town 
clerk  did  not  keep  it  safely,  nor  make  any  re- 
cord of  the  attachment,  and  through  this  failure 
the  copy  was  soon  lost,  or  taken  from  the  office, 
and  no  trace  of  the  attachment  was  left  there. 
Afterwards,  and  before  final  judgment  in  the 
suit,  W  conveyed  the  premises,  for  adequate 
consideration  advanced,  to  other  parties,  who 
had  no  notice  of  the  attachment  and  believed 
the  title  to  be  as  shown  of  record,  and  they  pro- 
cured their  deed  to  be  recorded.  Held,  that  no 
lien  was  create  by  the  attachment  as  against 
such  purchasers,  and  that  the  town  was  liable  to 
the  plaintiff  for  such  default  of  their  town  clerk. 
Burehard  v.  Fairha/oen,  48  Vt.  827. 

182.  Where  the  return  of  service  of  an  at- 
tachment of  lands  was  complete  as  to  the  de- 
fendant therein,  but  showed  only  a  copy  of  tha 
writ  left  in  the  town  clerk's  office  ;^Held,  that 
no  lien  upon  the  land  was  created  thereby.  Cox 
V.  Johns,  12  Vt.  65.    22  Vt.  381. 

183.  An  officer  attaching  real  estate  acquires 
no  special  property  therein,  and  no  act  or  decla- 
ration  of  his  can  defeat  the  lien  thereby  creat- 
ed—as by  withdrawing  the  copy  left  with  the 
town  clerk.  Such  lien  is  m  the  creditor,  and  he 


only  can  release  or  discharge  it.     Braley  v. 
Freneh,  28  Vt.  546. 

184.  An  attaching  creditor  of  real  estate 
with  notice,  either  actual  or  constructive,  of  the 
true  state  of  the  debtor's  title,  stands  in  no  bet- 
ter position  than  a  purchaser  with  the  same 
notice.  Perrin  v.  Reed,  85  Vt.  2.  Hackett  v. 
CaOender,  32  Vt.  97.  HaH  v.  Farm,  db  Mech, 
Bank,  33  Vt.  252. 

III.    Defense    by    SunsEQrENT    Attaching 
Cbbditob. 

185.  The  statute  which  gives  subsequent 
attaching  creditors  the  right  to  appear  and  de- 
fend  the  earlier  suit  makes  them  so  far  parties, 
that  their  right  to  an  appeal  follows,  as  an  inci- 
dent.    Chaffee  v.  Malarkee,  26  Vt.  242. 

186.  A  subsequent  attaching  creditor,  com- 
ing in  to  defend  against  a  prior  attachment, 
may  set  up  some  defenses  which  the  debtor 
could  not ;— as  by  showing  that  the  first  was 
fraudulent  as  to  other  creditors.  Harding  v. 
Harding,  25  Vt.  487.    36  Vt.  662. 

187.  G.  S.  c.  30,  s.  44,  allowing  a  subse- 
quent attaching  creditor  *^  wishing  to  contest 
the  validity  of  the  debt  or  claim  on  which  the 
previous  attachment  is  founded  "  to  appear  and 
**  defend  the  suit,"  allows  only  a  defense  to  the 
merits,  such  as  die  debtor  might  make,  and,  in 
addition,  in  his  right  as  creditor,  that  the  prior 
claim  is  collusive  or  fraudulent ;  and  he  cannot 
plead  in  abatement,  or  make  other  dilatory  ob- 
jection to  the  action,  or  urge  any  mere  techni- 
cal irregularity.  Farr  v.  Ladd,  87  Vt.  166. 
Fletcher  v.  BenneU,  36  Vt.  659. 

IV.    Attachment  Aided  in  Chancbbt. 

188.  If  one  acquire  a  lien  upon  property  by 
attachment,  he  may  claim  the  aid  of  a  court  of 
equity  to  make  it  available,  if  he  has  taken  the 
proper  measures  to  preserve  and  enforce  it. 
Bowan  v.  Union  Arms  Co.,  36  Vt.  124.  8.  C, 
45  Vt.  160. 

189.  Such  aid  granted,  where  there  was  a 
claim  upon  the  property  by  a  conditional  ven- 
dor, and  an  accounting  was  necessary  to  ascer- 
tain the  sum  to  be  tendered  upon  it,  within  the 
ten  days  limited  in  G.  8.  c.  33,  s.  28,  and  the 
bill  was  brought  within  such  ten  days,  and  the 
lien  of  the  attachment  was  preserved  by  a  judg- 
ment afterwards  obtained,  with  stay  of  execu- 
tion,   n.    See  Fates  v.  Boberts,  38  Vt.  503. 
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ATTORNEY,  I,  IL 


Jiules  for  the  admissian  of  aUomeys,  a/nd  regu- 
laUng  their  pracUce : 

1  Tyl.  2  (1800)— Rule  15  and  Mq,  Brayt  14 
(1817).— 1  D.  Chip.  608  (1824)— 1  Aik.  408 
(1827).— 14  Vt.  666  (1848)— 24  Vt.  678  (1863). 

I.      His    AUTHOKITY. 

1.  There  is,  in  this  State,  combined  in  the 
character  of  attorney  that  of  agent  to  a  certain 
extent;  and,  Jield,  that  an  attorney,  who  re- 
ceives a  demand  for  collection  from  a  creditor 
who  resides  at  such  a  distance  that  he  cannot 
be  consulted,  and  is  without  express  instruc- 
tions as  to  the  course  to  be  pursued,  has  a  dis- 
cretion not  to  have  the  debtor  committed  to 
jail,  or  to  release  him  from  jail  after  commit- 
ment, and  is  not  liable  for  so  doing,  provided 
he  believes  such  course  best  for  the  interests  of 
the  creditor,  and  he  acts  with  common  pru- 
dence ;  and,  in  so  doing,  he  may  be  guided  by 
the  apparent  circumstances  of  the  debtor,  after 
reasonable  examination.    JTopkiiM  v.  Willard, 

14  Vt.  474. 

2.  The  attorney  of  an  execution  creditor  has 
full  authority  to  direct  an  officer  as  to  the  time 
and  manner  of  enforcing  the  execution,  short 
of  discharging  it  withput  satisfaction — as  to 
proceed,  or  to  suspend  procffedings,  &c.  WU- 
lard  V.  Ooodrieh,  81  Vt.  597.  Kimball  v.  Perry, 

15  Vt.  414. 

3.  The  fact  that  the  plaintifTs  attorney  in 
the  original  suit  acts  also  as  the  attorney  of  the 
defendant  in  making  a  replevin  writ  to  regain 
possession  of  the  property  attached,  and  draws 
up  and  consents  to  the  replevin  bond,  does  not 
necessarily  free  the  officer  serving  the  replevin 
writ  from  liability  for  ^the  insufficiency  of  the 
bond.  To  have  this  effect,  the  officer  must  be 
aware  that  such  attorney  was  the  attorney  of 
the  plaintiff  in  the  original  suit,  and  the  attor- 
ney must  either  act  in  behalf  of  such  plaintiff 
in  consenting  to  the  bond,  or  give  the  officer 
good  reason  to  believe  that  he  consents  to  it  in 
such  plaintiff's  behalf.  Bank  of  MiddUbury  v. 
BuOand,  88  Vt.  414. 

4.  The  authority  of  va  attorney  does  not 
appertain  to  the  station  of  an  attorney's  clerk, 
as  such.     Carter  v.  TakoU,  10  Vt.  471. 

5.  Whether  an  attorney  can  in  any  sup- 
posable  case,  without  express  authority,  bor- 
row money  to  prosecute  an  action,  and  bind 
his  client  thereby — gtuBre,  Meld,  in  this  case, 
that  the  credit  was  in  fact  given  to  the 
attorney.  Bell  v.  Mason,  10  Vt.  609.  16  Vt. 
821. 

6.  An  attorney  who  only  prosecutes  or  de- 
fends a  suit,  has  no  power,  as  such  attorney,  to 
bind  his  client  by  ihe  employment  of  assistant 
counsel.  Whether  such  authority,  was  given 
him  by  his  client  in  the  particular  case^  is  a 


question  of  fact.    Paddock  v.  Colby,  18  Vt.  485. 
Briffgs  v.  Georgia,  10  Vt.  68. 

7.  Under  peculiar  circumstances,  as  in  ui 
unexpected  emergency,  when  the  principal  is 
at  a  distance  and  cannot  be  consulted  for  in- 
structions, such  authority  might  be  implied. 
Willard  v.  Danville,  46  Vt.  98. 

8.  An  attorney,  as  such,  and  without  special 
authority,  has  no  power  to  bind  his  client  by  a 
compromise  and  settlement  of  the  cause  of  ac- 
tion, without  receiving  the  full  amount  of  the 
claim.  Vail  v.  Conant,  16  Vt.  814.  (Cimtro, 
Butler  V.  Knight,  2  Law  Rep.  Ex.  109,  in 
1867)  ;  nor  to  assign  the  demand.  Penniman 
V.  Patehin,  5  Vt.  846.  Carter  v.  TakoU,  10 
Vt.  471. 

9.  The  appearance  for  a  suitor  in  court, 
whether  a  natural  person  or  a  corporation,  by 
an  attorney  of  the  court,  is  evidence. of  his 
authority  which  cannot  be  questioned  by  the 
adverse  party ;— as  by  showing  the  irregularity 
of  the  corporate  meeting  at  which  he  was  ap- 
pointed. Proprietors,  dc,  v.  Bishop,  2  Vt. 
281. 

10.  Whether  a  suit  is  authorized  by  the 
plaintiff  is  a  matter  resting  between  attorney, 
or  solicitor,  and  client,  with  which  the  court 
never  interferes  at  the  suggestion  of  the  re- 
spondent.   Boolittle  V.  Oooldn,  10  Vt.  266. 

11.  Where  the  record  shows  the  appearance 
of  a  party  by  attorney,  it  cannot  be  controvert- 
ed. If  the  attorney  entered  without  authority, 
the  party's  remedy  is  against  him.  CoU  v.  Shel- 
don, 1  Tyi-  300.  AbboU  V.  Button,  44  Vt.  646. 
8t.  Albans  v.  Bush,  4  Vt.  68.*  Newcomb  v.  Peek, 
17  Vt.  802.     Spauldi'ng  v.  Swift,  18  Vt.  214. 

II.    Duties  and  Liabilities. 

12.  It  is  the  duty  of  an  attorney  who  under- 
takes  the  collection  of  a  debt,  without  special 
instructions,  to  pursue  it  through  all  the  stages, 
as  well  against  the  sheriff  and  bail  as  against 
the  principal,  till  the  object  is  effected ;  but  he 
is  justified  in  not  prosecuting,  unless  specially 
directed,  in  cases  where  he  is  influenced  by  a 
prudent  regard  to  the  interests  of  the  creditor. 
Crooker  v.  Hutchinson,  2  D.  Chip.  117.  S,  C, 
1  Vt.  78.     15  Vt.  421. 

13.  Thus,  he  is  bound  to  pursue  the  bail  in 
due  course,  though  insolvent,  where  there  is  a 
probable  cause  of  action  against  the  sheriff  for 
taking  insufficient  bail,  and  that  course  is  neces- 
sary to  lay  the  foundation  for  proceedings 
against  him.     Crooker  v.  Hutchinson,  1  Vt.  78. 

14.  In  ordinary  cases,  where  an  attorney  is 
employed  to  take  the  care  and  management  of 
a  suit,  he  has  a  right  to  consider  his  employ- 
ment as  continuing  to  the  end  of  the  litgation, 
unless  dismissed  by  his  client,  and,  indeed,  he 
would  have  no  right  to  abandon  it,  without 
giving  the  client  seasonable  notice.    Langdon 
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and  skill,  whereby  the  value  of  his  services  are 
enhanced.     Vilas  v.  Doumer,  21  Vt.  419. 

23.  For  the  purpose  of  aiding  in  determin- 
ing such  reasonable  compensation,  it  is  proper 
to  receive  evidence  as  to  the  prices  usually 
charged  and  received  for  similar  services  by 
others  of  the  same  profession,  in  the  same 
vicinity,  and  in  the  same  courts.  Ih.  28  Vt. 
66a. 

24.  Where  a  lawyer  is  employed  by  one  who 
has  a  full  knowledge  of  his  rate  of  charges, 
without  stipulating  at  all  as  to  price,  it  might 
fairly  be  inferred,  perhaps,  that  the  client  ex- 
pected to  pay  at  such  rates,  and  might  be 
equivalent  to  an  express  contract  to  pay  them; 
but  where  a  knowledge  of  the  rate  of  charges, 
(as  by  a  presentation  of  a  copy  of  the  account; 
only  comes  to  the  client  during  the  employment, 
as  in  prosecuting  a  suit,  his  mere  silence  upon 
the  subject,  or  suffering  the  lawyer  to  complete 
his  then  engagements,  cannot  fairly  be  constru- 
ed into  such  an  acquiescence  in  the  amount  of 
the  charges,  as  to  estop  him  from  afterwards 
disputing  them.    lb. 

25.  An  attorney  cannot  recover  for  services, 
which,  through  his  omission  or  mistake,  be- 
come of  no  avail  to  his  client,— as  where  he 
neglected  to  take  out  an  execution  in  the  case 
and  commit  it  to  an  officer  in  season  to  charge 
property  attached,  or  so  as  to  afford  his  client 
an  opportunity  to  test  his  claim  to  u  lien.  Nix- 
on  V.  Phelps,  29  Vt.  198. 

26.  —when  demandable.  Where  an  attor- 
ney puts  a  demand  in  suit  for  his  client,  the 
law  does  not  imply  an  agreement  that  he  is,  in 
the  first  instance,  to  look  to  the  demand  as  a 
means  of  satisfying  his  costs ;  nor  that  he  is  to 
wait  for  his  pay  until  it  shall  be  determined 
whether  the  demand  is  collectable  or  not ;  and 
there  is  no  such  general  or  settled  usage  upon 
the  subject  as  will  furnish  evidence  of  an  im- 
plied contract  to  that  effect.  Nichols  v.  Seott, 
12  Vt.  47. 

27.  His  retainer  being  but  one  employment, 
continuous  and  entire,  the  statute  of  limitations 
does  not  begin  to  run  upon  his  charges  In  the 
suit  until  the  suit  is  ended,  unless  sooner  dis- 
charged.    Dwms  V.  8mUh,  48  Vt.  52. 

28.  Legality  of  contract.  An  agreement 
between  attorney  and  client,  that  the  attorney 
should  be  paid  a  fair  compensation  for  his  ser- 
vices and  money  expended  about  a  suit,  and 
the  one-half  of  what  might  be  recovered,  was 
held  void  as  to  such  excess.  Mott  v.  Harring- 
Um,  12  Vt.  199. 

29.  A  guaranty  given  by  an  attorney  to  the 
creditor  of  a  third  person,  that  he  will  pay  the 
debt,  in  consideration  that  the  demand  be  com- 
mitted to  him  and  be  under  his  control  as  attor- 
ney f  Of  the  creditor,  does  not  savor  of  mainten- 

to  the  nature  of  the  business  performed,  and  lance  or  champerty,  and  is  upon  sufficient  con- 
Ids  own  standing  in  the  profession  for  learning  I  sideration.     Gregory  v.  Oleedy  83  Vt.  405. 


V.  Castletan,  80  Vt.  285.    Dofds  v.  Smith,  48 
Vt.  53. 

15.  A  suit  upon  a  recognizance  given  for  an 
appeal  is  not  a  branch  of  the  first  suit,  in  such 
sense  that  the  retainer  of  an  attorney  to  defend 
the  first  suit  extends  to  an  employment  to  de- 
fend the  second.  Smith  v.  Dougherty,  87  Vt. 
590. 

16.  An  attorney  is  not  liable,  without  spe- 
dal  undertaking,  to  pay  the  fees  of  his  client's 
witnesses.     Sargeant  v.  Petttbone,  1  Aik.  855. 

17.  From  the  indorsement  by  an  attorney  of 
his  name,  as  attorney,  upon  a  writ  given  put 
for  service,  the  law  does  not  imply  a  promise 
on  his  part  to  pay  the  officer  his  fees  for  ser- 
vice.    Wires  v.  BHggs,  5  Vt.  101. 

18.  In  an  action  against  an  attorney  for 
n^igence  (as  for  failure  to  collect  a  debt), 
the  damages  are  to  be  measured  by  the  amount 
of  loes  sustained,  and  not  by  the  amount  of  the 
debt ;  and  any  fact  which  may  tend  to  reduce 
the  value  of  the  debt  below  the  nominal  amount 
ie  proper  to  be  considered.  Grooker  v.  Hutoh- 
inson,  2  D.  Chip.  117. 

19.  In  an  action  against  an  attorney  for 
neglect  to  issue  a  scire  facias  against  insol- 
vent bail,  whereby  the  right  of  pursuing  the 
officer  for  taking  insufficient  bail  was  lost  ;— 
Held,  that  the  damages  recoverable  were  the 
same  as  if  the  bail  was  solvent.— taking  into 
account  the  right  of  such  bail  to  surrender  the 
principal  in  his  own  discharge.  Crooker  v 
Hutchinson,  1  Vt.  78. 

20.  8,  an  attorney  in  a  suit,  employed  H, 
another  attorney,  to  assist  him  in  its  manage- 
ment. H  assisted  him,  and  was  employed  by 
no  one  else ;  nor  did  it  appear  that  8  had  any 
authority  from  his  client  to  employ  H,  nor  did 
he  profess  to  employ  H  in  behalf  of  his  client. 
Meld,  that  8  was  liable  to  H,  without  proof  of 
an  express  promise  to  pay ;  that  his  request  was 
equivalent.    Scott  v.  Hoxsie,  18  Vt.  60. 

21.  An  attorney  having  a  demand  to  col- 
lect, by  fraudulently  representing  its  condition 
and  value,  purchased  it  of  his  client  at  a  discount, 
and  afterwards  collected  it  in  full.  Held,  that 
he  was  not  liable  to  the  debtor  for  the  differ- 
ence—his liability  was  to  his  client.  Marshall 
V.  Joy,  17  Vt.  546. 

III.   Rights. 

22.  Oompensation.  There  is  no  reason  nor 
authority  to  distinguish  the  rule  of  compensa- 
tion for  the  services  of  lawyers,  from  that  which 
obtains  in  every  other  employment  for  service ; 
—that  is,  in  the  absence  of  any  stipulation  as 
to  price,  that  he  should  be  paid  such  sum  as  his 
services  are  reasonably  worth,  or  as  he  reason- 
ably deserves  to  have,  having  a  proper  reference 
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30.  An  attorney  or  solicitor  employed  in  a 
cause  does  not  acquire,  by  the  purchase  of  the 
interest  of  the  adversary  party,  the  right,  as 
agunst  his  client,  of  such  adversary  party,  and 
the  client  may,  at  his  election,  treat  the  pur- 
chase as  made  for  himself.  D<Mm  v.  tinUtK,  43 
Vt.  269. 

31.  Lien  f6r  fees,  te.  An  attorney  has  a 
lien  upon  the  judgment  recovered  by  him,  to 
the  amount  of  such  fees  as  are  allowed  to  the 
party  for  his  term,  travel  and  attorney  fee, 
and  for  all  moneys  expended  in  prosecuting  the 
suit ;  but  not  the  extra  fees  of  counsel  for  argu- 
ment,  Ac.  Heartt  v.  GUpman,  2  Aik.  162. 
WaXker  v.  Sargeant,  14  Vt.  247. 

32.  Such  lien  for  costs,  applies  to  an  award 
of  arbitrators.  Hutehituon  v.  Howard^  15  Vt. 
544. 

33.  As  between  the  creditor  and  his  attor- 
ney, the  money  to  the  amount  of  the  lien  of 
the  latter  is  his,  and  cannot  be  assigned  by  the 
former.  '  If  received  by  the  assignee,  the  attor- 
ney may  recover  it  out  of  his  hands  by  an  ac- 
tion for  money  had  and  received.  Heartt  v. 
Chipman,  2  Aik.  162;  and  may  hold  it  as 
against  a  trustee  process.  Hutchinson  v.  How- 
ard,  (See  Patrick  v.  Haeen,  10  Vt.  188.)  Hoot 
v.  Bom,  29  Vt.  488. 

34.  An  attorney  has  no  such  lien  as  will 
prevent  the  parties  settling  and  abandoning  a 
litigated  suit,  though  notified  of  the  lien.    Foot 

V.  Tiwkiburyy  2  Vt.  97. 

35.  Nor,  any  such  lien  previous  to  final  judg- 
ment, as  to  prevent  or  affect  a  bona  fide  settle- 
ment of  the  parties.  Hutchinson  v.  PetUs,  18 
Vt.  614;  though  a  default  has  been  entered 
and  the  cause  stands  continued.  Hooper  v. 
Welch,  48  Vt.  169. 

36.  Where  an  attorney  is  sued  for  money 
upon  which  he  has  a  lien,  he  need  not  plead 
the  lien  in  set-off,  but  may  urge  it  in  defense 
under  the  general  issue.  Patrick  v.  Hcaen,  10 
Vt.  188. 

37.  Where  an  attorney  had  in  his  hands  for 
collection  a  demand  against  B,  and  B  gave  the 
attorney  a  demand  against  C  to  collect  and  ap- 
ply the  avails  upon  the  first  demand  -.—Held, 
that  this  alone,  and  without  a  distinct  contract 
to  that  effect,  did  not  create  a  lien  upon  the 
last  demand  in  favor  of  the  first ;  and  that  an 
ofiicer  was  justified  in  taking  the  direction  of 
B  in  the  management  of  his  execution  against 
C.     Goodrich  v.  MoU,  9  Vt.  895. 

38.  If  an  attorney,  having  a  lien  for  his 
costs,  sue  his  client  therefor  and  obtain  judg- 
ment, and  assign  the  judgment,  the  lien  is  lost 
and  does  not  attach  to  the  claim  in  the  hands 
of  the  assignee.    Beech  v.  Canaan,  14  Vt.  485. 

39.  A  solicitor  in  chancery  acquires  no 
specific  lien,  for  his  services  and  disbursements, 
upon  lands  recovered  in  a  suit  in  chancery. 
Smalley  v.  Cla/rk,  22  Vt.  598. 


40.  An  attorney's  lien  will  not  be  protected 
against  pre-existing  rights  of  others, — as, 
against  a  set-off.  talker  v.  Sargeant,  14 
Vt.  247. 

41.  If  there  is  any  collusion  or  design  in 
the  settlement  or  payment  of  the  judgment  to 
cheat  the  attorney  of  his  lien,  the  debtor  is  not 
protected  by  payment  to  the  creditor,  although 
there  is  no  notice  given  of  the  lien  by  the  attor- 
ney to  the  debtor.  Heartt  v.  Chipman,  2  Aik. 
162. 

42.  Notice  of  such  lien  need  not  be  given  in 
person  to  the  judgment  debtor ;  but  knowledge 
of  the  intention  of  the  attorney  to  insist  upon 
his  lien,  derived  from  other  evidence  of  such  a 
character  as  would  and  ought  to  obtain  credit 
under  ordinary  circumstances,  is  sufi^cient  and 
binding  upon  the  debtor.  Lake  v.  Ingham,  8 
Vt.  158. 

43.  But  notice  of  such  lien  will  not  prevent 
the  conclusiveness  of  a  settlement  of  a  contested 
action  sounding  in  tort,  especially  where  the 
damages  claimed  were  unliquidated.  Hutch- 
inson V.  Pettes,  18  Vt.  614.  Foot  v.  Tewksbury, 
2  Vt.  97. 

44.  An  attorney  has  a  general  lien  upon  all 
papers  of  his  client  in  his  hands,  and  upon  the 
balances  equitably  due  thereon,  not  only  for 
the  expenses  incurred  in  the  particular  suit,  but 
for  any  general  balance  due  him.  Hedfieid,  J., 
in  Hutchinson  v.  Howard,  15  Vt.  546. 

IV.      PrIVILBOED  COMMITNIGATIONS. 

45.  The  general  rule  is,  that  all  communi- 
cations which  the  client  makes  to  his  attorney, 
for  the  purpose  of  professional  advice  upon  the 
subject  of  his  rights  or  liabilities,  are  privileged. 

Wetherbee  v.  Etekiel,  25  Vt.  47. 

46.  An  attorney's  privilege  from  testifying 
to  communications  of  his  client  is  the  privilege 
of  his  client,  and  not  of  the  attorney,  and  is 
limited  to  such  disclosures  as  are  made  in  con- 
fidence by  the  client  to  his  attorney  in  the  course 
of  his  employment.  Dixon  v.  Parmelee,  2  Vt. 
185. 

47.  An  attorney  will  not  be  compelled  to 
produce  to  a  grand  jury  a  paper  intrusted  to 
him,  in  professional  confidence,  by  his  client. 
State  V.  Squires,  1  Tyl.  147 ;  nor  to  produce  it 
on  trial  of  a  cause.  Durkee  v.  Leland,  4  Vt. 
612. 

48.  The  privilege  of  refusing  to  disclose  in 
court  confidential  conmiunications,  does  not  ex- 
tend to  one  who  is  not  an  attorney,  or  attorney's 
clerk,  or  counsellor^  although  he  may  be  study- 
ing law  and  have  an  ofllce  and  do  business  as  a 
lawyer,  and  may  be  acting  as  counsel  and  at- 
torney for  the  party  when,  and  in  the  business 
about  which,  the  communications  are  made. 
Holman  v.  Kimball,  22  Vt.  555. 

49.  Where  a  party  had  a  conversation  with 
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an  attorney  in  reference  to  his  'matters  about 
which  litigation  was  probable,  but  where  there 
was  no  retainer,  and  nothing  to  show  that  the 
party  sought  the  advice  with  any  view  to  regu- 
late his  futtu*e  conduct  in  regard  to  a  pending, 
or  expected,  litigation ; — ffeldy  that  his  commu- 
nications were  not  privileged.  The  loose  prac 
tice  of  the  profession  of  giving  gratuitous  street 
opinions,  commented  upon  and  condemned. 
Thompson  v.  Kilbome,  28  Vt.  750. 

50.  In  order  that  a  communication  to  an  at- 
torney be  privileged,  the  relation  of  attorney 
and  client  must  exist,  and  the  attorney  must 
for  the  time  being  be  acting  in  the  character  of 
l^al  advisor  of  the  party  making  the  communi 
cation,  or,  at  least,  the  party  should  have  good 
reason  to  suppose  he  is  so  acting,  and  the  com. 
munication  must  be  of  a  confidential  and  pro- 
fessional character.     Coon  v.  Stoan^  30  Vt.  6. 

51.  Where  an  attorney  acted  simply  as  a 
nei^ibor  in  the  business  of  another,  but  by  his 
request,  not  charging  nor  expecting  compensa- 
tion, and  this  was  so  understood ; — Held^  that 
a  communication  to  him  by  the  party  employ- 
ing him  was  not  privileged.    lb. 

52.  Communications  made  to  an  attorney 
in  a  suit  by  one  who  is  a  mere  nominal  party 
having  no  interest,  are  not  privileged  from  dis- 
closure in  evidence  by  the  attorney.  AUen  v, 
Harrison,  30  Vt.  219. 

53.  Communications  to  an  attorney,  to  be 
privileged,  must  be  made  to  him  confidentially, 
as  counsel ;  the  relation  of  attorney  and  client 
must  exist  at  the  time,  and  the  communication 
be  made  for  the  purpose  of  obtaining  counsel, 
advice,  or  direction  in  r^ard  to  the  client's  legal 
rights.  A  general  retainer  in  the  matter  is  not 
necessary,  but  the  attorney  must  be  counsel 
upon  the  subject  upon  which  the  conference  is 
had,  and  the  communication  must  be  made  to 
him  as  such  counsel.  The  burden  is  upon  the 
party  who  seeks  to  have  his  statements  sup- 
pressed as  evidence,  to  prove  the  facts  which 
make  them  privileged.  Barle  v.  Grout,  46  Vt. 
118. 

54.  It  was  offered  to  be  proved  by  the  at- 
torney who  assisted  a  party  in  confessing  a 
judgment  and  having  an  execution  issued  there- 
on and  sale  of  property,  that  such  party  told 
him  be  wanted  the  property  sold  so  it  could 
not  be  attached  by  his  creditors.  Heid,  that 
the  communication  was  privileged,  and  not  ad- 
missible.   Maxham  v.  PUice,  46  Vt.  434. 

55.  The  plaintiff's  agent,  who,  as  such,  had 
sold  the  goods  in  question,  went  to  an  attorney 
to  have  him  *ring  a  suit  for  the  price.  The 
attorney,  after  hearing  the  agent's  story,  de- 
clined to  bring  the  suit  on  the  sole  ground  that 
he  thought  a  suit  could  not  be  maintained,  and 
■0  advised.  Held,  that  the  communication  of 
the  agent  wa«  privileged.  Strong  v.  Dodds,  47 
Vt.  348. 


AUDITA  QXTEBELA. 

I.    When  Maintainable. 
II.    When  not  Maintainable. 
III.    Natuke  of  Wbit,  Parties,  &o. 

I.    When  Maintainable. 

1.  Generally.  Audita  querela  lies  to  va- 
cate a  judgment  sought  to  be  enforced,  where 
a  defense  has  arisen  since  the  judgment ;  also 
where  defense  to  the  claim  existed  before  the 
judgment,  but  the  party  had  no  opportunity  to 
make  it  for  want  of  notice ;  or,  having  notice, 
was  deprived  of  his  opportunity  by  the  fraud 
of  the  other  party.  Stamford  v.  Barry,  1  Aik. 
321. 

2.  it  bears  solely  upon  the  acts  of  the  oppo- 
site party,  and  not  at  all  upon  the  judgment  of 
the  court.  The  complaint  sounds  in  tort ;  the 
proper  plea  is  not  guilty,  and  damages  are  re- 
coverable.   Little  V.  Cook,  1  Aik.  363. 

3.  An  audita  querela  to  vacate  a  judgment, 
alleging  that  the  complainant  was  deprived  of 
his  day  in  court  by  the  fraud  of  the  defendant, 
was  held  good,  without  an  averment  that  the 
complainant  had  a  good  defense  to  the  action. 
Eddy  V.  Cochran,  1  Aik.  369. 

4.  A  writ  of  error  fastens  upon  errors  com- 
mitted by  the  court,  does  them  away,  and  pro- 
ceeds to  do  that  justice  between  the  parties 
which  the  court  below  ought  to  have  done.  An 
audita  querela  aeiues  upon  the  misconduct  of  the 
recovering  party,  as  a  reason  for  setting  aside 
an  execution  for  a  cause  arising  after  judgment, 
or  for  setting  aside  the  judgment,  on  the  ground 
that  the  complainant  has  had  no  day  in  <;ourt. 
Hutchinson,  J.,  in  Weeks  v.  Lawrence,  1  Vt. 
437. 

5.  It  is  not  the  ofllce  of  an  audita  querela  to 
correct  errors  in  a  judgment  rendered  in  a  case 
where  the  court  had  jurisdiction.  Lamson  v. 
Bradley,  42  Vt.  166. 

6.  It  lies  to  set  aside  the  judgment  of  a  jus- 
tice of  the  peace  in  a  cause  where  he  had  not 
jurisdiction  of  the  subject  matter— as,  in  an  ac- 
tion of  covenant  for  breach  of  covenant  of  title, 
HasUngs  v.  Webber,  2  Vt.  407 ;— action  of  slan- 
der. B(Ul  V.  Sleeper,  23  Vt.  673 ;— replevin  of 
one  kind,  QUyfoer  v.  Chase,  27  Vt.  533. 

7.  Execation.  If  an  execution  has  been 
irregularly  issued,  although  by  mistake,  and 
has  been  delivered  to  an  officer  for  service,  the 
debtor  may  proceed  by  a/udita  querela  to  super- 
sede it,  and  may  pursue  his  remedy  until  he 
knows  that  he  is  in  no  danger  from  the  execu- 
tion. Phelps  V.  Slade,  18  Vt.  195 ;  and  see 
Hovey  v.  Niles,  26  Vt.  641. 

8.  It  is  not  necessary  that  the  complainant 
should  be  actually  in  execution,  or  that  an  exe- 
cution should  have  actually  issued.  It  is  sufll- 
cient  if  he  is  exposed  to  and  is  threatened  with 
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an  irregular  and  invalid  execution.      OUmer  v. 
ChMe,  27  Vt.  688. 

9.  Fraud  as  to  notice.  An  audita  qvtrela 
was  held  good,  which  complained  that  the  res- 
pondent procured  a  deputized  person  to  make 
return  of  service  upon  the  complainant  and 
took  judgment  against  him,  well  knowing  that 
such  service  had  not  been  made,  and  that  the 
complainant  had  no  notice  of  the  suit.  Stone 
V.  SewoeTy  5  Vt.  549. 

10.  Agreement  to  discontinae.  A  judg- 
ment of  a  justice,  taken  by  default,  was  set 
aside  on  audita  querela^  where  the  complainant 
failed  to  appear  because  he  understood  that  the 
suit  was  agreed  to  be  discontinued,  and  the 
other  party  knew  that  he  so  understood  it. 
Perkins  v.  Cooper,  29  Vt.  729. 

11.  Out  of  State.  Where  the  judgment  of 
a  justice  has  been  rendered  against  a  defendant 
who  was  out  of  the  State  at  the  commencement 
of  the  suit,  to  whom  no  notice  was  given  and 
where  no  recognizance  was  given  for  a  writ  of 
review,  the  judgment  may  be  set  aside  upon 
audita  querela.  Martin  v.  Wilkins,  1  Aik.  107. 
Alexander  v.  Abbott,  21  Vt.  476.  Whitn^  v. 
Silver,  22  Vt.  684.  Kidder  v.  HadUy,  26  Vt 
644.     Eastman  v.  Waterman,  26  Vt.  494. 

12.  The  record  in  such  case  must  show  no- 
tice, or  else  a  compliance  with  the  statute  re- 
qtiirements  in  lack  of  notice,  and  the  giving  of 
a  recognizance  for  a  review.  Upon  the  trial  of 
the  audita  querela,  notice  in  fact  cannot  be 
proved  by  parol.    Kidder  v.  Hadley. 

13.  Where  there  were  three  trustees  of 
railroad,  one  resident  and  two  non-resident, 
and  a  trustee  process  was  issued  against  the 
three,  but  was  served  only  by  a  copy  left 
with  the  agent  for  the  non-resident  trustees 
appointed  under  Q.  8.  c.  28,  s.  118,  and  judg- 
ment passed  by  default  against  those  two 
only,  as  tnistees ;— ^<jW,  that  the  irregularity 
was  not  such  as  that  the  judgment  could  be. set 
aside  on  audita  querela.  Hamilton  v.  Wilder , 
81  Vt.  695. 

14.  Executioli  against  body.  An  audita 
querela  lies  to  set  aside  an  execution  wrongfully 
issued  against  the  body,  instead  of  against  the 
property  only,  of  the  complainant.  Saieyer  v. 
VUas,  19  Vt.  48.  StoughUm  v.  BarreU,  20  Vt. 
885. 

15.  Void  execution.  It  lies  to  set  aside  a 
void  execution  in  the  hands  of  an  officer ; — as 
where  a  justice  execution  was  made  returnable 
in  60  days,  which  should  have  been  120  days. 
Hovey  v.  Nilee,  26  Vt.  541;— so,  where  it  mis- 
described  the  judgment  as  to  the  amount.  Wil- 
9on  V.  Fleming,  16  Vt.  649. 

16.  WrongftQ  levy.    It  is  an  appropriate 
remedy  to  vacate  the  levy  of  an  execution  on 
land,  where  the  levy  is  good  upon  its  face,  but 
the  officer  set  off  a  different  piece  of  land  and  of 
greater  value  than  the  one  appntised;  or  where, 


by  direction  of  the  creditor,  more  of  the  debtor's 
property  was  set  off,  on  the  basis  of  the  ap- 
praisal, than  was  sufficient  to  satisfy  the  execu- 
tion. Hurlbut  V.  Mayo,  1  D.  Chip.  887.  Hop^ 
kinn  V.  Ilajfward,  84  Vt.  474.  Stanley  v.  Mo- 
Clure,  17  Vt.  255. 

17.  So  in  any  case,  where,  the  execution  is 
used  in  a  manner  not  lawful,  and  such  use  is 
oppressive  and  burdensome,  and  where  the  use 
of  it  can  be  set  aside,  this  is  an  appropriate 
remedy.      Fairbanks  v.  Betferaux,  48  Vt.  550. 

18.  Insane  person.  A  judgment  of  a  jus- 
tice of  the  peace  against  an  insane  person  under 
guardianship,  where  his  guardian  was  not  noti- 
fied of  the  suit  and  no  guardian  was  appointed 
for  him  by  the  justice,  was  vacated  on  audita 
querela,  Williams,  C.  J.,  dissenting.  Lincoln 
V.  Flint,  18  Vt.  247. 

19.  InfjEtnt.  An  audita  querela  lies  to  set 
aside  a  judgment  rendered  by  a  justice  of  the 
peace  against  an  infant,  who  had  no  guardian 
notified,  or  appointed  by  the  court.  Judd  v. 
Downing,  Brayt.  27.  Uneoln  v.  FUnt,  18  Vt. 
247.  SPirbird  v.  Mo(yre,  21  Vt.  529.  See  Black- 
mer  v.  Dow,  18  Vt.  293. 

20.  But  not,  where  his  father  and  natural 
guardian  was  sued  jointly  with  him,  and  ap- 
peared and  defended  the  suit.  Wrisley  v.  Ken- 
yon,  28  Vt.  5.      Pnest  v.  Hamilton,  2  Tyl.  50. 

21.  Nor,  in  favor  of  an  officer  who  suffered 
judgment  by  default  for  neglect  to  collect  an 
execution  against  the  infant,  while  the  judg- 
ment against  the  infant  remained  in  force.  So- 
lace V.  Downing,  Brayt.  27. 

22.  A  judgment  in  the  county  court  against 
an  infant,  without  the  appointment  or  appear- 
ance of  a  guardian,  cannot  be  vacated  by  audita 
querela,  but  only  by  writ  of  error.  Chase  v. 
SooU,  14  Vt.  77. 

23.  Bankrupt.  Audita  querela  lies  to  re- 
lease a  certificated  bankrupt  from  close  jail. 
Comtitoek  v.  Grant,  17  Vt.  512.  AUUr,  where 
he  is  in  the  jail  liberties  on  jail-bond.  Qould  v. 
Mathewson,  18  Vt.  65.    21  Vt.  566. 

24.  Beftisal  of  appeal.  By  long  usage  in 
this  state,  an  audita  querela  isheld  to  be  a 
proper  remedy  for  the  party  aggrieved  by  the 
wrongful  refusal  of  a  justice  of  the  peace  to 
allow  an  appeal.     Tyler  v.  Lathrop,  5  Vt.  170. 

25.  Tlie  above  case  has  been  followed  in 
cases  precisely  identical,  yet  we  are  not  disposed 
to  extend  it,  by  a  supposed  analogy  of  reason- 
ings, so  as  to  make  it  an  authority  for  other 
cases.  Bennet,  J.,  in  Spear  v.  FUnt,  17  Vt. 
498.    And  see  Harriman  v.  Swift,  81  Vt.  885. 


II.  When  not  Maintainable. 

26.  In  order  to  warrant  the  setting  aside  of 
a  justice  judgment  on  audita  querela  for  re- 
fusing an  appeal,  the  complainant  must  in  fact 
have  done  everything  which  the  law  requires 
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in  order  eflfectually  to  take  an  appeal— as,  the 
actual  offer  of  bail,  so  as  to  enable  or  entitle  the 
justice  to  take  the  recognizance.  It  is  not 
enough  that  he  intended  to  do  this,  and  sup. 
poeed  he  had  done  it,  and  .had  actually  paid  the 
fees  for  the  appeal.  Hanrriman  v.  Sw^ft^  31  Vt. 
385. 

27.  The  complainant  had  notice  of  a  jus- 
tice suit  against  him  and  sent  an  agent  to  ap- 
pear for  him>  and  to  take  an  appeal.  After 
judgment,  the  agent  paid  the  fees  for  an  appeal, 
but,  not  understanding  the  law,  neglected  to  en- 
ter bail,  and  thereupon  execution  issued  on  tlie 
judgment.  Held,  that  an  ofudita  qtterela  could 
not  be  sustained.     Finney  v.  HiU,  18  Vt.  265. 

28.  An  audita  qtterela  will  not  lie  to  set 
aside  a  justice  judgment,  on  the  ground  that 
an  appeal  was  improperly  denied,  where  the 
case  was  not  on  the  face  of  the  writ  nor  by  the 
plaintifTs  claim  appealable,  bu  t  was  made  such 
by  the  character  of  the  defense  set  up.  The 
remedy  in  such  case  is  by  petition.  (G.  8.  c. 
38,  8,  7).     Bradish  v.  Redteay,  85  Vt.  424. 

29.  Chancery.  An  audita  querela  does 
not  lie  to  set  aside  an  execution  issued  on  a 
decree  in  chancery.  Oar  field  v.  University  of 
Vt.y  10  Vt.  536 ;-  or  issued  in  violation  of  an 
injunction  of  chancery.  The  remedy  is  only 
by  application  to  the  court  of  chancery.  Porter 
▼.  Vaughn,  24  Vt.  211. 

30.  Other  remedy.  It  is  no  objection  to 
an  audita  qtterela  that  there  is  another  remedy, 
— SB  habeM  corpus.  Cometoek  v.  Gr<mU  17  Vt. 
512 ;  or  petition,  under  the  statute,  to  set  aside 
a  justice  judgment  rendered  without  due 
notice.  Alexander  v.  Abbott,  21  Vt.  4T6  ;  or 
for  refusing  an  appeal.  Eduards  v.  Osgood,  88 
Vt.224. 

31  Limitations.  An  audita  querela  is  not 
within  the  statute  of  limitations  applicable  to  a 
writ  of  error,  or  certiorari.  Stone  v.  Seaver,  5 
Vt.  549. 

32.  Error  of  court.  It  does  not  lie  where 
the  matter  of  complaint  is  a  proper  subject  for 
a  writ  of  error,  though  the  statute  has  prohibit- 
ed a  writ  of  error  in  such  case.  TutUe  y.Bur- 
Unfftcn,  Brayt.  27.  Weeks  v.  Laurence,  1  Vt. 
438.  Dodge  v.  HubbeU,  1  Vt.  491.  Potter  v. 
Hodges,  18  Vt.  289.  TitUemore  v.  WainwHght, 
16  Vt.  178.  BeUy  v.  Brown,  16  Vt.  669.  Spear 
▼.  FUnt,  17  Vt.  497.  CUmgh  v.  Broun,  88  Vt. 
181. 

33.  Nor  for  any  error  of  the  justice  in  the 
judgment  rendered ;— as  for  assessing  damages 
or  excessive  damages,  on  default,  upon  insuf- 
ficient evidence,  or  without'  evidence.  Dodge 
V.  HubbeU,  1  Vt.  491.  Foster  v.  SUams,  8  Vt. 
822.  BeUy  v.  Brotcn,  16  Vt.  669 ;— or  for  re- 
fusing a  trial  by  jury.  Spear  v.  Flint,  17  Vt. 
497;— or  for  an  error  in  the  taxation  of  costs, 
tbou^  aUeged  to  have  been  induced  by  the 
fraudulent  practices  of  the  other  party.    Har- 


Hman  v.  Swift,  81  Vt.  886  (G.  y.  c.  81,  s.  28), 
overruling  Weed  v.  Nutting,  Brayt.  28. 

34.  Nor,  where  the  cause  allegpd  is  the  fraud 
or  misconduct  of  the  justice.  TitUemore  v. 
WainwHg?U,  16  Vt.  178. 

35.  An  audita  querela  to  set  aside  an  execu- 
tion alleged  an  error  in  the  judgment,  render- 
ed by  nil  dicitn-ihaX  the  complainant  had  made 
payments  on  the  note  sued,  which  the  defendant 
had  not  indorsed,  and  that  he  caused  the 
damages  to  be  made  up  without  deducting  such 
payments ;  also  that  the  clerk  in  computing  the 
interest  had  made  an  error,  making  the  judg- 
ment and  execution  larger  than  was  due.  On 
demurrer,  held  insufficient,— that  it  presented 
no  ground  of  complaint  whatever,  and  was 
brought  obviously  for  delay.  Perry  v.  Ward, 
18  Vt.  120. 

36.  A  verdict  in  an  action  of  book  account 
before  a  justice,  that  the  defendant  did  not  Us- 
mme  and  promise,  was  accepted  by  the  court, 
and  judgment  thereon.  Held,  not  a  ground 
for  an  a/udita  querela.  Mason  v.  Laurence,  2 
Vt.  660. 

37.  An  audita  querela  does  not  lie  to  set  aside 
a  judgment  rendered  in  favor  of  one  as  ad- 
ministrator, on  the  ground  that  he  was  not  in 
fact  administrator  but  pleaded  profert  of  letters 
as  such.     Barrett  v.  T  aughan,  6  Vt.  248. 

38.  Discretion.  It  is  discretionary  with 
a  justice  whether  to  recall  and  vacate  a  judg- 
ment rendered  by  default,  and  to  revive  the  ac- 
tion, when  applied  for  within  two  hours  from 
the  rendition  of  the  judgment ;  and  an  audita 
querela  does  not  lie  for  his  refusal  so  to  do,  al- 
though he  based  his  decision  upon  his  want  of 
power.     Potter  v.  Hodgett,  18  Vt.  289. 

39.  Where  a  question,  whether  of  law  or 
fact,  is  properly  within  the  cognizance  of  a  jus- 
tice of  the  peace,  his  decision  cannot  be  revised 
by  audita  querela^as,  for  refusing  to  allow  an 
appearance  for  the  defendant  by  one  professing 
to  have  authority.  Sutton  v.  Tyrrell,  10  Vt. 
87.  School  District  v.  Hood,  27  Vt.  214.  Or 
for  refusing  to  continue  a  cause.  Amidon  v. 
Aiken,  28  Vt.  440. 

40.  Informality.  For  mere  matters  of 
error  and  informality,  audita  querela  will  not 
ordinarily  be  sustained,  unless  the  complainant 
bas  thereby  been  subjected  to  some  injustice 
or  wrong.     Aldrich  v.  Bonett,  88  Vt.  204. 

41.  Extent.  Where  a  justice,  under  the 
statute,  issued  an  extent  against  a  collector  of 
taxes  for  delinquency,  after  due  notice,  appear- 
ance and  hearing,  the  matter  being  within  his 
jurisdiction  ;—//<>/(?,  that  the  decision  of  the 
justice  could  not  be  reversed  on  audita  querela, 
QHmold  V.  Rutland,  23  Vt.  824. 

42.  Audita  querela  does  not  lie  to  set  aside 
an  extent  for  the  collection  of  taxes— as  an  ex- 
tent for  State  taxes  from  the  Treasurer  of  the 
State — the  same  not  being  a  judgment  or  re- 
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cord  of  a  court.      PouUney  v.  Trfwurer,  25 
Vt.  168. 

43.  Oomplainaat  in  fkult.  Where  a  par- 
ty has  had  a  legal  opportunity  of  defense,  or 
the  injury  of  which  he  complains  is  to  be  at- 
tributed to  his  own  neglect,  he  cannot  be  re- 
lieved by  an  audita  qu/rela.  Staniford  v. 
Bofrry,  1  Alk.  821.  8  Vt.  828. 

44.  On  a  justice  writ  dated  in  December 
1840,  and  made  returnable,  by  mistake,  Jan'y. 
9,  1840,  the  justice  rendered  judgment  by  de- 
fault Jan'y.  9,  1841.  Held,  that  such  judgment 
was  not  void,  and  could  not  be  set  aside  on 
audita  quereki;— the  complainant  not  having 
been  misled  by  the  obvious  error  in  the  writ. 
Betty  V.  Brotrn,  16  Vt.  669. 

45.  No  wrong  done.  A  sued  B  before  a 
justice  and  B  gave  liim  to  understand  that  he 
should  appear  and  defend.  On  the  return  day 
A  appeared,  but  was  unable  to  remain  for  a 
trial,  and,  supposing  B  would  appear,  in  good 
faith  applied  for  and  procured  a  continuance, 
and  on  the  continuance  day  took  judgment  by 
default.  B  did  not  appear  on  either  day,  and 
afterwards  brought  an  andita  querela  to  set 
aside  the  judgment,  claiming  that  the  proceed- 
ings on  the  return  day  worked  a  discontinuance. 
Held,  that  as  no  wrong  was  intended  and  no  in- 
jury occasioned,  the  complaint  should  be  dismiss- 
ed. Aldrieh  v.  Banett,  88  Vt.  202,— qualifying 
and  limiting  Paddleford  v.  Baner^ft,  22  Vt. 
529. 

46.  Although  in  the  copy  left  with  the  de- 
fendant by  the  officer  serving  a  writ,  the  signa- 
ture of  the  authority  issuing  it  be  omitted,  this 
may  have  effect  as  notice  of  the  suit;  and 
where  the  defendant  had  actual  notice  of  the 
time  and  place  of  trial,  and  judgment  was  ren- 
dered against  him  without  appearance;— -ffifW, 
that  it  could  not  be  set  aside  on  audita  querela. 
CoUitM  V.  Merriam,  81  Vt.  622. 

47.  Officer's  retnm.  Audita  querela  can- 
not be  sustained  to  set  aside  a  judgment  for 
want  of  notice,  where  the  return  of  the  officer 
serving  the  writ  shows  notice.  The  return  is 
conclusive.  Hawkn  v.  Baldwin,  Brayt.  85. 
Witlterell  v.  Oom,  26  Vt.  748. 

48.  Attorney.  It  does  not  lie  to  set  aside 
a  judgment  on  the  ground  that  it  was  com- 
menced by  an  attorney  in  the  name  of  the  com- 
plainant and  pursued  to  judgment,  without 
the  complainant^s  knowledge.  Sheldon  v.  Kel- 
aeys,  Brayt.  26. 

49.  Nor,  upon  the  allegation  of  want  of  due 
service  of  the  writ  and  want  of  notice,  where 
there  was  an  appearance  entered  for  the  party 
by  an  attorney  of  the  court.  This  appearing 
on  the  record,  the  fact  of  the  appearance  can- 
not  be  traversed  in  this  action.  Spaulding  v. 
Suift,  18  Vt.  214.  AbbaU  v.  Duttan,  44  Vt. 
546. 

50.  By  Redfield,  J.      Doubtless,   in  some 


way,  the  party  affected  by  a  judgment  col- 
lusively  obtained  by  the  fraudulent  instrumen- 
tality  of  an  attorney,  whether  the  attorney  act. 
ed  willingly,  or  as  a  dupe,  may  obtain  relief. 
But  we  think  it  should  be  by  application  to  the 
court  upon  petition,  or  motion,  and  possibly  by 
writ  of  error  for  error  in  fact,  rather  than  by 
audita  querela.    Tb. 

III.    Natubi  op  Writ,  Parties,  Ac. 

51.  A  JndicUl  writ.  A  writ  of  audita 
querela  is  a  judicial  writ  to  the  court  liavingthe 
record.  It  must  issue  from  the  supreme  cour  t, 
if  the  record  is  there.  Skumicay  v.  SargeatU,  27 
Vt.  442.  {Phelpn  V.  Slade,  18  Vt.  195.  Oom- 
ntoek  V.  Grout,  17  Vt.  512.) 

52.  The.  county  court  has  no  jiuisdiction  to 
issue  such  writ  to  vacate  a  judgment  of  the 
supreme  court.     Warner  v.  Orane,  16  Vt.   79. 

53.  Parties.  Like  9cire  faeia»,  error,  cer- 
tiorari, and  all  other  judicial  writs,  it  must  be 
between  all  the  parties  to  the  former  proceed- 
ing, and  no  others.     Oleanon  v.  Peek,  12  Vt.  56. 

54.  AH  the  parties  to  a  judgment  or  execu- 
tion  sought  to  be  set  aside  by  audita  querela, 
must  be  made  parties  to  the  writ.  Herriek  v. 
Orange  Co.  Bank,  27  Vt.  584.  Titlemore  v. 
Wainright,  16  Vt.  178.  Btarbird  v.  Moore,  21 
Vt.  529. 

55.  Judgment  by  default  against  two,  with- 
out notice  to  either ;— this  judgment  sued,  and 
served  upon  one,  and  a  new  judgment  against 
him  ;  afterwards  the  other  was  sued  upon  the 
original  judgment.  On  audita  querela  to  set 
aside  the  original  judgment  ;—Held,  that  it  was 
properly  brought  in  the  name  of  lK>th.  God- 
frey V.  Dotcner,  47  Vt.  599. 

56.  An  audita  querela  to  set  aside  an  execu- 
tion issued  upon  a  judgment  in  favor  of  two, 
may  be  abated  if  served  upon  only  one  of  the 
two ;  but  a  judgment  rendered  against  the  one 
on  whom  service  was  made,  setting  aside  the 
execution  but  leaving  the  original  judgment  in 
full  force,  was  held  correct.  Clark  v.  Freeman, 
5Vt.  122. 

57.  Oase  of  a  tnistee.  An  audita  querela 
will  not  lie  in  favor  of  the  principal  debtor  and 
the  trustee  jointly,  to  vacate  the  several  judg- 
ments rendered  against  them  respectively  in  a 
trustee  action.  Johnson  v.  Plimpton,  80  Vt. 
420. 

58.  Where  an  audita  quereia  was  brought 
to  set  aside  a  judgment  against  the  complain- 
ant, and  a  trustee  ;—Held,  that  the  trustee  had 
no  such  interest  in  the  judgment,  as  that  he 
could  object  to  a  discharge  and  discontinuance 
of  the  audita  by  the  complainant.  Braynardt 
V.  Burpee,  27  Vt.  616. 

59.  —of  snlweqaent  attaching  creditora. 
Subsequent  attaching  creditors  cannot  use  the 
name  of  the  debtor,  against  his  will,  in  bringing 
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and  sustaining  an  audita  querela  to  vacate  a 
Judgment  and  execution  against  him  in  favor 
of  the  first  attaching  creditor,  either  on  the 
ground  that  such  judgment  was  rendered  upon 
default  and  without  notice,  and  such  execution 
was  issued  without  giving  the  recognizance  re- 
quired by  the  statute ;  nor  on  the  ground  that 
such  judgment  was  fraudulent  as  to  creditors ; 
nor  on  the  ground  that  the  first  attaching  cred- 
itor agreed  with  the  others  to  share  with  them 
in  the  proceeds  of  his  execution,  and  has  vio- 
lated  such  agreement.  The  debtor  in  such  case 
was  allowed  to  control  the  audita  querela 
brought  in  his  name,  and  to  enter  a  non-suit 
against  the  protest  of  such  subsequent  attach- 
ing creditors.  Estex  Mining  Co,  v.  BuUard, 
43  Vt.  238. 

60.  Service.  A  writ  of  audita  querela 
against  a  corporation  must  be  served  like  any 
other  writ  against  a  corporation.  Olark  v.  Na- 
tional HydrauUc  Co.,  12  Vt.  486. 

61.  Deatliof  defendant.  Where  the  ob- 
ject of  an  audita  querela  is  to  recover  damages, 
and  the  defendant  dies  pending  the  suit  and 
oommiasioners  are  appointed,  tlie  suit  should 
be  discontinued,  and  the  claim  be  presented  to 
the  c<»nmi88ioner8.  Warner  v.  Crane,  16  Vt. 
79. 

62.  — of  complainant.  An  audita  querela, 
whose  basis  is  altogether  personal,  not  going  to 
the  foundation  of  the  judgment,  dies  with  the 
complainant,  and  the  recognizance  falls  with 
it.  In  such  case,  the  administrator  cannot  be 
cited  in  to  prosecute  it.  Conn.  <fc  Pom.  R.  R, 
Co.  V.  BUee,  24  Vt.  411. 

63.  Recognizance.  An  action  was  held  to 
lie  on  a  recognizance  taken  by  a  judge  on  issu- 
ing an  audita  querela,  though  the  recognizance 
had  not  been  returned  into  court.  Anon,  Brayt. 
214. 

64.  Where  two  judges  of  the  county  court 
were  authorized  to  allow  a  writ  of  audita  querela, 
taking  surety  ',—ffeld,  that  such  writ  allowed 
by  the  two,  but  the  recognizance  taken  by  only 
one,  should  abate.  Hieeock  v.  Hieeock,  1  D. 
Chip.  138. 

65.  No  other  recognizance  for  costs  was  re 
quired  by  the  statute  of  1822,  than  was  required 
by  sec.  11  of  the  judiciary  act.  Brown  v.  Staey, 
9Vt."ll8. 

66.  Under  the  judiciary  act  of  1797,  a  min- 
ute of  a  recognizance  upon  a  writ  of  audita 
querela,  "to  insure  costs  of  prosecution  in  due 
form  of  law,"  was  held  sufficient  as h minute; 
and  quefre,  whether  the  want  of  a  minute  is  any 
ground  of  abatement.  Fottter  v.  Carpenter,  11 
Vt.  589.  But  see  8iseo  v.  HurUmrt,  17  Vt. 
118. 

67.  The  minute  of  recognizance  signed  by  a 
judge  allowing  the  writ,  is  matter  of  record,  and 
cannot  be  contradicted  by  parol.  Hinman  v. 
Smft,  18  Vt.  815. 


68.  An  (mdita  querela  will  not  be  dismissed, 
because  of  the  neglect  of  the  judge  signing  the 
writ  and  granting  the  mpergedeae,  to  take 
a  copy  of  the  writ  and  recognizance  and  to 
file  the  same  in  the  oflSce  of  the  county  clerk, 
(G.  S.  c.  42,  s.  8.)  Kidder  v.  Hadle^f,  2flr  Vt. 
544. 

69.  Affidavit.  It  is  not  necessary  that  the 
aflldavit  to  the  truth  of  an  audita  querela  shonld 
be  annexed  to,  or  become  part  of,  the  process. 
The  certificate  of  the  judge  allowing  the  writ, 
that  the  facts  set  forth  in  it  were  sworn  to,  and 
the  production  of  the  affidavit  on  trial  of  a  mo- 
tion to  dismiss,  were  held  sufficient.  Hinman 
V.  Swift,  18  Vt.  315. 

70.  Supersedeas.  A  writ  of  audita  qu^erela, 
with  the  certificate  of  the  judge  signing  it,  that 
it  ought  to  operate  as  a  superwdeas,  will  not' so 
operate,  if,  in  the  recognizance  taken  by  the 
judge,  a  material  condition  required  by  the 
statute  be  omitted.  Perrp  v.  Ward,  20  Vt.  92. 
State  Treamrer  v.  Welle,  27  Vt.  276. 

71.  Where  an  execution  is  superseded  on 
a/udita  querela  by  the  judge  of  the  county  court 
allowing  the  writ,  the  supersedeas,  without 
some  order  professing  to  dissolve  it,  continues 
in  force,  though  the  suit  should  be  removed 
into  the  supreme  court  on  exceptions  and  dur- 
ing its  pendency  there.    Perry  v.  Ward. 

72.  In  an  audita  querela,  operating  bb  ti  su- 
persedeas, in  behalf  of  a  party  standing  com- 
mitted to  jail,  where  the  recognizance  was  con- 
ditioned for  the  redelivery  of  thfe  execution 
debtor  to  the  custody  of  the  officer,,  and  the 
payment  of  all  intervening  damages,  and,  in 
default  thereof,  the  payment  of  the  debt,  dam- 
ages and  costs  ',—Held,  that  on  f allium  to  rede- 
liver the  debtor  the  recognizor  was  liable  for 
the  whole  debt,  as  well  as  for  intervening  dam- 
ages and  costs; — that  the  recommitment  in 
such  case  would  be  upon  the  original  execution, 
and  it  was  no  excuse  to  the  recognizor  that  an 
aUas  execution  had  not  been  issued  to  commit 
anew.    HuM)eU  v.  Dodge,  4  Vt.  56. 


AUTHORITY. 

1.  Joint — The  rule.  Where  several  are 
associated  in  a  public  trust,  a  majority  may  act 
and  bind  their  principals ;  but.  in  the  case  of  a 
private  trust  or  agency,  the  concurrence  of  all 
is  necessary.     IjOW  v.  Perkins,  10  Vt.  532. 

2.  Where  an  act  granting  a  lottery  required 
three  managers  and  provided  a  mode  of  filling 
all  vacancies ; — Held,  that  one  alone  had  no 
power  as  manager.  May  v.  Brownell,  3  Vt. 
463.     Rogers  v.  Hough,  4  Vt.  172. 

3.  Where  lands  were  conveyed  by  will  to 
three  persons  in  fee,  and  to  the  survivors  or 
survivor  of  them,  in  trust  to  sell  and  convey 
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and  pay  debts  and  legacies,  and  the  same  par- 
ties were  named  executors  ;—Held,  ihfti  in  order 
to  pass  the  title,  all  living,  although  some  had 
not  accepted  the  executorship,  must  join  in  the 
conveyance,  and  that  the  deed  of  one  alone 
conveyed  no  title.  Williams  v.  Mattoekn^  3  Vt. 
189.     10  Vt.  571. 

4.  If  an  authority,  in  a  matter  of  mere 
private  concern,  be  confided  to  more  than  one 
agent,  it  is  requisite  that  all  should  join  in  the 
execution  of  the  power,  and  they  are  jointly 
responsible  for  each  other;  but  in  matters  of 
public  trust,  or  of  power  conferred  for  public 
purposes,  if  all  meet,  the  act  of  the  majority 
will  bind.     Hodges  v.  Thatcher;^  Vt.  456. 

5.  The  case  of  commissioners  appointed  by 
the  probate  court  falls  under  the  last  branch. 
76^— also  auditors.  NeiteU  v.  Keith,  11  Vt. 
214.     Thomps&n  v.  Arms,  5  Vt.  546. 

6.  The  case  of  commissioners  appointed  by 
a  town  to  make  a  sul)scription  for  stock  in  a 
railroad  under  an  act  of  the  legislature,  falls 
under  the  first  branch,  as  a  matter  of  private 
appointment.  DanmUe  v.  M&ntpelier  d  St.  J, 
n,  Co.,  43  Vt.  144. 

7.  Revocation  of  authority.  The  plain- 
tiff verbally  requested  the  defendant,  his  debt- 
or, to  pay  a  certain  sum  to  D,  the  plaintiff's 
creditor,  which  the  defendant  verbally  promised 
to  do,  and  the  plaintiff  afterwards  requested  D 
to  call  upon  the  defendant  for  the  money.  D  did 
so,  when  the  defendant  declined  to  pay.  The 
plaintiff  then  brought  this  suit  on  the  original 
indebtedness,  after  which  the  defendant  paid 
D  the  sum  ordered.  Held,  that  the  bringing  of 
the  suit  was  an  implied  revocation  of  the  parol 
direction,  or  order,  and  the  payment  was  without 
authority  of  the  plaintiff  and  could  not  be  allowed 


to  the  defendant.  Sargent  v.  Seward,  81  Vt.  609. 

8.  — by  deatli  of  principal.  The  death  of 
the  principal  instantly  terminates  the  power  of 
the  agent,  so  that  all  subsequent  dealings  with 
the  agent  are  void  and  of  no  effect,  though  the 
parties  were  ignorant  of  such  death.  Dams  v. 
WiTidsor  Satfngs  Bank,  46  Vt.  788. 

9.  Where  a  person  had  given  a  letter  of 
credit  authorizing  another  to  **  value  "  on  him 
to  a  certain  amount  within  a  limited  time, 
agreeing  to  accept  the  drafts  drawn  and  to  pay 
them  if  not  paid  by  the  drawee  at  maturity, 
the  death  of  such  person  was  held  to  operate, 
per  se,  as  a  revocation  of  the  authority  thereafter 
to  draw  upon  him,  although  the  time  specified 
in  the  letter  hiul  not  then  expired,  and  altliough 
the  person  for  whose  security  the  letter  was 
given  had  no  notice  of  such  death.  Michigan 
State  Bank  v.  Ijeavenworthj  28  Vt.  209. 

10.  A  bill  of  exchange,  with  date  and  time 
of  payment  blank,  was  indorsed  by  L  to  R. 
Afterwards,  and  after  L's  death,  R  presented  it 
to  the  plaintiff  for  discount,  who,  having  no 
suspicion  of  L's  death,  and  relying  upon  the 
indorsement,  at  the  request  of  R  filled  the 
blanks  in  the  bill,  dating  it  as  of  that  date,  and 
discounted  it  in  the  ordinary  course  of  business, 
paying  the  avails  to  R.  In  an  action  against 
L*8  estate  to  recover  the  amount  of  the  bill ; — 
Held,  that  upon  the  face  of  the  bill  L  was  an* 
accommodation  indorser ;  that,  as  such,  the  au- 
thority given  to  fill  up  the  bill  and  pass  it  was 
not  coupled  with  an  interest  and  was  revocable, 
and  that  the  death  of  L  operated  per  se  to  re- 
voke the  agency  and  authority  of  R,  and  that 
the  estate  of  L  was  not  liable  upon  the  bill. 
Mich.  Ins.  Co.  v.  Leavenworth,  30  Vt.  11. 

See  AoBNT. 


B. 


BAIL  ON  MESNE  PROCESS. 


1 .  How  to  charge  bail.  In  order  to  charge 
bail  upon  a  writ,  the  execution  must  be  return- 
ed into  the  office  from  which  it  issued,  with  a 
non  est  inventus  return  thereon,  within  the  life 
of  the  execution.  Turner  v.  Lowry,  2  Aik.  72, 
overruling  Stevens  v.  Adams,  Brayt.  29. 

2.  A  return  of  non  est  made  upon  ah  execu- 
tion after  it  has  expired,  but  dated  back  vnthin 
the  life  of  the  execution,  is  a  false  return,  for 
which  the  officer  is  liable  to  the  bail  who  may 
have  suffered  damage  thereby.  Cooper  v.  In- 
galls,  5  Vt.  508. 

3.  A  return  of  an  execution,  non  est,  made 
at  any  time  within  the  sixty  days,  is  prima 
facie  sufficient  to  charge  bail  upon  the  writ; 


but  if  made  prematurely,  and  to  the  injury  of 
the  bail,  the  effect  of  the  return  may  be  avoid- 
ed by  plea.  Howe  v.  Hansom,  1  Vt.  276.  12 
Vt.  197. 

4.  To  hold  bail  on  mesne  process,  where  the 
debtor  is  arrested  in  a  county  other  than  that  of 
his  residence,  the  return  of  non  est  upon  the 
execution  must  be  made  by  an  officer  of  the 
county  where  the  debtor  resides.  Fuller  v. 
Howard,  6  Vt.  561.    (Collamer,  J.,  dissenting.) 

5.  The  requirement  of  G.  8.  c.  33,  s.  63, 
that  a  writ  of  sdre  /ados  against  bail  on  mesne 
process  be  brought  within  one  year  after  the 
judgment  against  the  principal,  is  in  the  nature 
of  a  condition,  in  order  to  c  reate  and  establish  a 
claim  against  the  bail,  rather  than  a  statute  of 
limitation  upon  the  creditor's  remedy  to  enforce 
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a  rightf  or  duty,  already  due  and  fixed  upon  the 
baU.    Strong  v.  EdgerUm,  22  Vt.  249. 

6.  Where  such  writ  was  taken  out  within 
the  year,  but  was  made  returnable  before  a  jus- 
tice more  than  sixty  days  after  the  expiration 
of  the  year,  so  that  it  could  not  be  legally 
served  within  the  year; — Held,  that  this  was 
not  a  bringing  of  the  ttrit  within  the  year,  and 
that  the  bail  was  discharged.    lb. 

7.  Pleading.  A  declaration  in  scire  facitu 
against  bail,  upon  a  writ  in  an  action  upon 
contract,  must  aver  that  the  execution  issued 
against  the  body  of  the  principal.  Blood  v. 
OrandaU,  28  Vt.  896.  Dams  v.  Dorr,  80  Vt. 
97. 

8.  Officer  may  become  bail.  An  ofHjcer 
serving  mesne  process  may  himself  become  bail 
for  the  debtor,  by  indorsing  the  writ  as  such  ; 
and,  in  an  action  against  him  as  such  bail,  he  is 
estopped  from  averring  that  no  bail  was  in  legal 
effect  taken  by  him.  Merriam  v.  Armstrong, 
22  Vt.  26. 

9.  Action  for  neglect  to  take  bail.  In 
an  action  for  the  neglect  of  an  officer  to  take 
bail  upon  a  writ,  it  seems  not  necessary  that 
there  should  be  a  formal  return,  if  any,  of  Tum 
est  inventus  upon  the  execution.  Orois  v.  Isle 
La  MoU,  12  Vt.  195.    18  Vt.  456. 

10.  —for  taking  insufficient  bail.  In  an 
'action  against  a  sheriff  for  taking  insufficient 
bail  on  mesne  process,  it  is  no  defense  that  the 
bail  was  apparently  good  when  taken.  He  must 
make  it  appear  that  the  bail  was  **  amply  suffl- 
cient," — that  he  possessed  a  substantial  respons- 
ibility in  point  of  property,  and  such  as  would 
probably  continue.  Hazard  v.  Blade,  1  D.  Chip. 
199.  Harrington  v.  Bogue,  15  Vt.  179.  Bank 
ofMiddlebury  v.  Rutland,  88  Vt.  427. 

11.  Privity  of  bail.  Persons  standing  as 
bail  are  so  far  privies  to  a  judgment  against 
their  principal,  that  they  cannot  avoid  it  for  any 
irregularity  in  the  proceedings  upon  which  it 
was  obtained.  Stedman  v.  Ingraham,  22  Vt. 
846.  27  Vt.  218.  Parkkurst  v.  Sumner,  28 
Vt.  588.  Chamberlain  v.  Godfrey,  86.  Vt. 
880. 

12.  Belease.  Before  the  Statute  of  1818 ; 
—Held,  that  the  death  of  the  principal  after  a 
/etum  of  nan  est  in^)entus  did  not  release  the 
bail  on  the  back  of  the  writ.  Boardman  v. 
Steams,  Brayt.  85. 

13.  Held,  that  the  bail  was  excused  from 
surrendering  his  principal  where  the  principal 
was  confined  in  the  State's  prison  of  another 
State,  before  the  bail  ha^  become  fixed  by  a 
non  est  return  upon  the  execution.  Hall  v. 
Steams,  18  Vt.  85. 

14.  Surrender  of  principal.  After  judg- 
ment rendered  by  a  justice,  the  application  by 
the  defendant  to  be  admitted  to  the  poor  debt- 
or's oath  was  continued  to  a  future  day.  Held, 
that  the  surrender  of  the  principal  by  his  bail 


on  such  adjourned  day  was  seasonably  made. 
Chase  V.  HoUon,  11  Vt.  847. 

15.  Bail  can  only  surrender  his  principal 
into  court,  i.  e.  while  the  court  is  in  session. 
It  cannot  be  done  after  the  adjournment  of  a 
justice  court,  although  within  the  two  hours  of 
the  time  set  for  trial.  Converse  v.  Washburn, 
48  Vt.  129. 

16.  The  surrender  of  the  principal  by  his 
bail  should  be  pleaded  as  matter  of  discharge, 
and  not  of  performance ;  but  if  pleaded  as  per- 
formance, this  is  but  a  defect  of  form,  and,  upon 
general  demurrer,  the  court  will  give  the  facts 
pleaded  their  legal  operation  as  a  diiy^harge  of 
the  recognizance.  Cray  v.  Fulsome,  7  Vt. 
452. 

17.  Belease  on  motion.  Where  one  privi- 
leged from  arrest  is  arrested  and  gives  bail,  it  is 
within  the  general  discretion  of  the  court  where 
the  suit  against  either  the  principal  or  the  bail 
is  pending,  to  enter  an  exoneretur  on  the  bail 
bond,  on  motion  of  either  the  principal  or  the 
bail.  Where  this  is  done,  it  is  conclusive  upon 
the  parties  and  all  interested.  WasJibum  v. 
Phelps,  24  Vt.  506. 

18.  Defense  to  scire  fiu^ias.  Under  Ver- 
mont practice,  wherever  bail  are  entitled  to  be 
discharged  in  the  original  action,  the  same  facts 
may  be  pleaded  as  a  bar  to  a  soire  facias.  Van- 
Ness  V.  FmrchM,  1  D.  Chip.  158.  Mattocks  v. 
Juds(m,  9  Vt.  848.  Aikm  v.  Biehardson,  15 
Vt.  500.  17  Vt.  865.  20  Vt.  610.  Belknap  v. 
Davis,  21  Vt.  409.  McFarland  v.  Wilbur,  85 
Vt.  842. 

19.  Where  the  surrender  of  the  principal 
could  not  be  legally  followed  by  further  pro- 
ceedings against  his  body,  his  bail  may  be  re- 
leased, and  are  not  liable  upon  a  sdre  facias — 
as,  where  no  execution  could  legally  issue 
against  the  body  by  reason  of  a  defect  in  the 
original  affidavit.  Aiken  v.  Biehardson,  15  Vt. 
500. 

20.  So,  where  the  principal  after  the  origl- 
nal  arrest  has  been  discharged  in  bankruptcy. 
Belknap  v.  Davis,  21  Vt.  409.  See  Comstoek 
V.  Grout,  17  Vt.  512. 

21.  So,  where  the  principal  by  enlisting  as 
a  soldier  had,  by  act  of  the  legislature,  (1861 
No.  8),  become  privileged  from  arrest.  Me- 
Farland  v.  Wilbur,  85  Vt.  842. 

22.  In  scire  faoias  against  bail  on  mesne 
process,  a  plea  averred,  that  in  consideration 
that  the  defendants  would  cause  their  principal 
to  attend  at  the  trial,  the  plaintiff  promised  that 
he  would  release  them  as  bail,  and  that  they 
did  cause  him  so  to  attend;— Plea  held  good 
on  general  demurrer.    H>, 
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BAILMENT,  I. 


BAILMEKT. 

I.    In  Gknebal. 

II.    Paktiouij^k  Bailments,  and  Nkglioknce 
Thbkbin. 

I.    Ik  Genbbal. 

1.  Am  diBtingniBlied  from  a  sale.  Where 
property,  as  cattle,  sheep  &c.,  are  left  to  anoth- 
er under  a  contract  that  he  should  return  the 
same  or  others  of  eqwU  value y  or  shall  return 
the  same  or  pay  a  certain  sum  in  lieu  thereof, 
such  alternative  is  not  inconsistent  with  the 
continued  ownership  of  the  bailor,  nor  neces- 
sarily converts  the  bailment  into  a  contract  of 
sale,  or  bailment  with  a  power  of  sale.  Downer 
V.  Rawell,  22  Vt.  847.  Smith  v.  Niles,  20  Vt. 
815.     Grant  v.  King,  14  Vt.  367. 

2.  The  plaintiff  delivered  certain  sheep  to 
the  defendant  for  which  he  executed  his  receipt 
agreeing  to  keep  the  sheep,  or  cause  them  to  be 
kept,  for  *'the  full  term  of  three  years,  and  re- 
turn the  same,  or  others  in  their  place  as  good 
as  they  are,  at  the  expiration  of  the  three  years." 
Held,  that  this  was  not  a  sale,  nor  bailment 
with  power  of  sale ;  and  that  on  the  defendant's 
neglect  on  demand  at  the  end  of  the  term  to  re- 
turn the  sheep,  he  was  liable  in  trover.  Downer 
V.  HotteU. 

3.  The  plaintiff  delivered  to  the  defendant 
a  quantity  of  palm  leaf,  for  which  the  defen- 
dant gave  a  written  receipt  and  agreement  to 
get  it  worked  into  hat«,  or  return  it  when  called 
for,  and,  if  used,  to  account  for  it  at  specified 
prices.  Jfeld,  as  to  the  leaf  not  worked  into 
hats,  that  this  was  not  a  sale,  but  a  bailment, 
and  that  the  defendant  was  liable  for  lack  of 
ordinary  care  in  the  preservation  of  the  leaf. 
Brown  v.  Hitchcock,  28  Vt.  452. 

4.  Power  of  sale.  A  bailment  of  property 
with  a  power  of  sale,  is  a  personal  trust  which 
the  bailee  cannot  delegate.  Hnnt  v.  Douglas, 
22  Vt.  128. 

5.  Where  one  bails  property  to  another  to 
sell,  or  to  use  with  a  power  of  sale,  this  does 
not  authorize  an  exchange ;  but  if  the  bailee  in 
such  case  makes  an  exchange,  the  property  pro- 
cured by  the  exchange  does  not,  as  matter  of 
law,  become  the  bailee's.  This  depends  upon 
whether  the  bailor,  within  a  reasonable  time, 
adopts  or  repudiates  the  exchange,  as  to  which 
he  has  an  option.  The  bringing  of  an  action  for 
the  original  property  would  be  a  repudiation ; 
while  a  suit  for  the  property  got  by  the  ex- 
change would  be  a  ratification — ordinarily. 
Strong  v.  Adams,  30  Vt.  221.  -Hunt  v.  Doug- 
lass. 

6.  Misappropriation— Oonversion.  If 
the  bailee  of  an  article  for  use  sells  it  without 
authority,  the  owner  may  recapture  it  from  the 
possession  of  the  purchaser,— not  committing 


a  breach  of  the  peace.     Heacock  v.  Walker,  1 
Tyl.  888. 

7.  Any  misuse  or  abuse  of  the  thing  bailed 
or  leased,  in  the  particular  use  for  which  the 
bailment  was  made,  will  not  enable  the  general 
owner  to  maintain  trespass  or  trover  against 
the  bailee.  But  if  the  thing  be  misappropriated 
or  put  to  a  different  use  from  that  for  which  it 
was  bailed,  by  consent  of  the  bailee  or  lessee — 
as  where  it  is  sold — such  act  determines  tp«o 
facto  his  right  of  possession,  and  revives  the 
right  of  the  bailor  to  immediate  possession, 
and  he  may  maintain  trespass,  trover  or  reple- 
vin. Swift  V.  Moseley,  10  Vt.  208.  Briggs 
V.  Oaks,  26  Vt.  188.  BHggs  v.  BenneU,  26 
Vt.  146.     Oray  v.  Stextens,  28  Vt.  1. 

8.  In  case  of  a  conditional  sale,  without 
power  of  sale  given,  the  very  act  of  sale  by  the 
conditional  vendee  terminates  the  bailment  and 
gives  the  conditional  vendor  the  right  of  im- 
mediate possession — although  part  of  the  pur^ 
chase  price  has  been  paid — and  the  right  to  re- 
tain the  property  until  the  balance  is  paid. 
Dunham  v.  /><?,  24  Vt.  482. 

9.  The  plaintiff  let  to  the  defendant  a  car- 
riage suitable  to  be  drawn  by  two  horses,  to  be 
used  in  the  village  of  B,  and  not  to  be  run  out 
of  that  town.  The  defendant,  without  the 
plaintiff's  knowledge,  sent  the  carriage,  with 
two  pairs  of  horses  attached  and  heavily  laden, 
twelve  miles  out  of  the  town,  and  the  carriage 
was  injured  in  such  use.  Heldy  that  the  defend- 
ant was  liable  in  trover  for  the  value  of  the  car- 
riage ;  and  that  the  offer  of  the  defendant,  even 
after  he  had  got  the  carriage  repaired,  to  return 
it  to  the  plaintiff,  did  not  go  in  mitigation  of 
damages; — that  the  defendant  could  not  compel 
him  to  take  it  back.  Hart  v.  Skinner,  16  Vt. 
138. 

10.  Use  as  a  conversion.  As  to  the  right 
of  a  bailee  to  use  the  property  bailed,  no  general 
rule  of  universal  application  can  be  laid  down, 
but,  generally,  cases  must  be  governed  by  their 
own  particular  circumstances,  in  the  absence  of 
any  contract  on  the  subject  of  the  use.  Peek, 
J.,  in  Alvord  v.  Daijenport,  48  Vt.  30. 

11.  A  horse  and  wagon  were  left  by  P  with 
the  defendant,  to  be  kept  at  P's  charges  for 
eight  or  ten  days,  when  he  would  call  for  them* 
P  left  and  never  returned,  nor  was  heard  of  after- 
wards. The  defendant  became  satisfied,  after 
a  time,  that  P  did  not  own  the  property,  but 
had  abandoned  it  and  was  acting  in  bad  faith 
towards  the  owner.  The  defendant  did  not 
know  who  or  where  the  owner  was.  He  con- 
tinued to  keep  the  property  for  about  five  years, 
and  after  a  time  used  it  in  his  business.  Held, 
that,  under  the  circumstances,  the  defendant 
had  a  right  to  use  the  property  moderately  and 
prudently,  to  the  extent  of  compensating  him 
for  his  charges;  and  that  he  was  not  answerable 
to  the  owner  therefor  as  for  a  conversion.    Hf, 
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12.  In  an  action  on  the  case,  the  declara- 
tion alleged  the  bailment  of  the  plaintifTs  mare 
to  the  defendant  to  be  kept  through  the  winter, 
and  that  the  defendant,  without  consent  of  the 
plaintiff,  rode,  drove  and  used  the  mare,  and 
bj  such  use  the  mare  was  greatly  injured  and 
miscarried  her  foal;  but  did  not  set  up  any 
contract  or  breach  of  contract  as  to  the  use  of 
the  mare  ;—Held,  that  the  plaintiff  had  by  his 
declaration  tied  himself  up  to  a  recovery  upon 
the  ground  of  an  injury  to  the  mare  by  the  use 
of  her,  and  that,  without  proof  of  such  injury, 
be  could  not  recover.  Oraoea  v.  8ef>erens^  40 
Vt.686. 

13.  Joint  conversipn.  The  wrongful  sale 
of  property  by  a  bailee  is  a  conversion  in  both 
the  seller  and  the  purchaser— a  joint  conversion 
— ^for  which  the  bailor  may  maintain  trover 
against  both  jointly.  Buekmcuter  v.  Mower^ 
21  Vt.  204     Grant  v.  King,  14  Vt.  367. 

14.  The  owner  of  cattle  leased  them,  with  a 
a  farm,  for  four  years,  under  an  agreement  that 
at  the  expiration  of  the  four  years  the  lessee 
might  return  the  cattle,  or  pay  a  stipulated 
price  [an  under  price]  for  them.  Before  the 
expiration  of  the  term  the  lessee  sold  the  cattle 
from  the  farm,  and  the  lessor,  within  the  term, 
brought  trover  therefor  against  both  the  lessee 
and  the  purchaser.  At  the  end  of  the  term,  the 
lessee  tendered  the  stipulated  price.  Held,  that 
by  such  sale  the  right  of  possession  was  restored 
to  the  plaintiff,  and  that  the  lessee  forfeited  his 
own  accruing  rights  under  the  contract ;  and 
tiiat  the  plaintiff  was  entitled  to  recover,  as 
against  both  defendants,  the  value  of  the  cattle 
at  the  time  of  the  sale,  and  interest  thereon. 
Orant  v.  King, 

n.    Pahticulab  Bailments,  and  Neoliobnoe 
Thbbein. 

15.  ICeasnre  of  diligence— In  general. 
The  true  measure  of  liability  in  all  cases  of 
bailment  [as,  of  an  officer  in  case  of  property 
attached]  is,  that  the  bailee  is  bound  to  that 
degree  of  diligence  which  the  manner  and  the 
nature  of  his  employment  make  it  reasonable  to 
expect  of  him,  as  a  prudent  and  careful  man. 
Bedfield,  C.  J.,  in  Briggs  v.  Taylor,  28  Vt.  180 ; 
and  see  FoUam  v.  Underhill,  36  Vt.  591. 

16.  Mntnal  benefit.  Where  the  defendant 
injured  the  plaintiff's  sulky  while  driving  it 
for  the  mutual  gratification  and  pleasure  of 
both  parties,  as  a  means  of  recreation  and 
amusement; — Held,  that  the  defendant's  lia- 
bility was  to  be  measured  by  the  rule  of  com- 
mon or  ordinary  care — common  prudence— and 
he  was  liable  for  ordinary  neglects  Carpenter 
V.  Branoh,  18  Vt.  161. 

17.  Deposit.  Money  deposited  with  an- 
other for  safe  keeping,  and  for  the  sole  benefit 
of  the  bailor,  without  any  special  imdertaking 


on  the  part  of  the  bailee,  and  without  compen- 
sation offered,  asked  or  expected  for  keeping 
the  money,  constitutes  a  simple  deporitum  or 
naked  deposit.  In  a  bailment  of  this  nature, 
the  bailee  is  bound  to  exercise  only  slight  dili- 
gence, and  is  responsible  only  for  gross  neglect. 
Spooner  v.  Mattoon,  40  Vt.  800. 

18.  In  such  case,  the  county  court,  on  a 
trial  by  the  court,  found  that  the  defendant,  the 
bailee,  **  was  not  only  lacking  in  the  exercise  of 
ordinary  care,  but  was  chargeable  with  actual 
negligence,"  but  without  finding  it  to  have  been 
gro98  negligence  ;  and  having,  on  such  finding, 
rendered  judgment  against  the  defendant ; — 
Held  erroneous,  and  the  judgment  was  revers- 
ed. (Different  degrees  of  care  and  of  negli- 
gence, as  legal  rules,  recognized.)    lb. 

19.  On  a  review  of  facts  and  evidence  re- 
ported ; — Held,  that  the  loss  of  money  held  by 
a  bailee  as  a  naked  deposit,  and  lost  through  a 
brief  forgetfulness  in  the  keeping  of  the  money 
on  his  way  to  return  it,  is  not  necessarily  gross 
negligence,  since  this  is  consistent  ¥rith  an  hon- 
est intention  and  effort  to  return  the  money.  Ih, 

20.  A  mere  depositary  of  money  is  not  lia- 
ble to  an  action  for  the  money,  unless  his  rela- 
tion has  been  changed  to  that  of  a  debtor,  by  a 
refusal  to  pay  over  the  money  upon  proper  re- 
quest, or  by  a  wrongful  appropriation  of  it. 
Jackman  v.  Partridge,  21  Vt.  558. 

21.  Pledge.  The  general  property  in  a 
chattel  pledged  remains  in  the  pledgeor,  and 
only  a  special  property  passes  to  the  pledgee. 
It  is  essential  to  the  validity  of  a  pledge,  that 
it  be  accompanied  by  delivery  of  possession ; 
and  if  allowed  to  go  back  into  the  possession  of 
the  pledgeor,  the  special  property  created  by  the 
bailment  is  determined  and  gone.  Fletcher  v. 
Howard,  2  Aik.  115. 

22.  By  the  mortgage  of  a  chattel  the  general 
property  passes,  whereas  by  a  pledge  only  a 
special  property  passes.  Possession  by  the 
pledgee  is  essential  to  a  pledge,  whereas,  in 
case  of  a  mortgage,  the  mortgagor  may,  as  be- 
tween the  parties,  retain  possession.  The  same 
terms  which  create  a  pledge,  if  possession 
passes,  will  generally  be  held  to  create  a  mort- 
gage, if  possession  is  retained.  Connor  v.  Car- 
penter,  28  Vt.  237,  and  see  Wood  v.  Dudley,  8 
Vt.  430.  Atwater  v.  Moioer,  10  Vt.  75.  Coty 
V.  Bamee,  20  Vt.  78.  BlodgeU  v.  BlodgeU,  48 
Vt.  32. 

23.  A  pledgee  may  convey  such  title  as  he 
has  in  the  pledge.  Bullard  v.  Billings,  2  Vt. 
309. 

24.  A  pledgeor  has  the  right  of  redeeming 
the  pledge  at  any  time  before  a  foreclosure  or 
sale ;  and  he  is  not  a  trespasser  by  peaceably 
taking  possession  of  the  pledge  after  a  tender 
of  the  amount  due,  although  after  the  day  fixed 
for  payment.     Taggart  v.  Packard,  39  Vt.  628. 

25.  The  holder  of  a  promissory  note,  rights 
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fully  holding  the  same  as  collateral  security,  is 
entitled  to  retain  the  note  until  payment  of,  or 
offer  to  pay,  the  full  amount  for  which  it  is 
held  as  security.   Benoir  v.  Paquin^  40  Vt.  199. 

26.  A,  the  owner  of  a  mowing-machine,  by 
his  writing  certified  that  he  **  pledged,  pawned 
and  delivered "  the  same  to  B  as  security  for 
the  payment  of  his  note  to  B.  The  writing 
contained  a  stipulation,  that  A  '  ^  has  the  right 
to  sell  said  machine  at  any  time,  by  paying  B 
the  said  note  and  interest."  A,  without  pay- 
ing the  note,  and  against  the  prohibition  of  B, 
sold  the  machine.  Held,  that  A  had  the  right 
of  selling  the  machine  only  by  paying  the  debt 
secured  by  the  pledge,  and  that  he  was  liable 
to  B  in  trover  for  such  sale.  PrescoU  v.  Pres- 
ooU,  41  Vt.  181. 

27.  Where  W  turned  out  or  pledged  goods 
to  B,  with  the  understanding  that  they  should 
be  sold  through  a  named  factor,  and  that  B 
should  credit  W  the  proceeds  of  the  sale  de- 
ducting the  factor's  commissions,  and  B  com- 
mitted the  goods  to  the  factor  to  be  sold,  taking 
a  receipt  therefor  to  himself; — Held^  in  a  suit 
by  B  against  W,  that  it  was  not  a  sufficient  ac- 
counting for  B  to  credit  W  the  proceeds  of  the 
sale  as  reported  by  the  factor,  where  the 
amount  so  reported  was  much  less  than  the 
market  price  of  the  goods  ;  that,  the  factor  be- 
ing liable  to  that  extent,  B  was  the  proper' 
party  to  call  him  to  a  just  accounting,  in  case 
W  should  not  assume  to  do  so  himself,  and 
where  B  had  not,  on  reasonable  notice  to  W, 
abandoned  in  his  behalf  any  further  claim  on 
the  factor.     Bigehw  v.  Walker,  24  Vt.  149. 

28.  Where  one  is  liable  to  account  for  prop- 
erty rightfully  taken  and  disposed  of,  he  is  lia- 
ble only  for  the  amount  actually  realized,  where 
he  has  acted  with  good  faith  and  common  pru- 
dence and  due  diligence;  and  where  he  re- 
ceives, as  collateral  security,  the  property  in 
such  an  unfinished  state  that  chancery  would 
have  ordered  it  finished  by  a  receiver,  and  he 
finishes  it  with  his  own  means,  he  is  entitled  in 
equity  to  have  such  expenses  allowed  him  in 
accounting  for  the  property ;  and  the  right  of 
an  attaching  creditor  of  the  general  owner  is 
subordinate  to  such  equity.  Rowan  v.  Btoite 
Bank,  46  Vt.  160. 

29.  Livery  stable  keeper.  Livery  stable 
keepers,  and  others  who  let  horses  and  carriages 
for  hire,  are  answerable  to  the  hirer  for  an  in- 
jury which  happens  by  reason  of  a  defect  in 
the  carriage,  which  might  have  been  discovered 
by  the  most  careful  and  thorough  examination  ; 
but  not  for  an  injury  which  happens  by  reason 
of  a  hidden  defect,  which  could  not,  upon  such 
an  examination,  have  been  discovered.  Hadley 
V.  Crou,  84  Vt.  686. 

30.  Warehouseman.  Although  a  wharf- 
inger or  warehouseman  receiving  goods  to  keep, 
cannot,  ordinarily,  in  a  suit  against  him,  dis- 


pute the  title  of  his  bailor,  yet  if  the  bailor 
claims  the  goods  by  an  illegal  title,  and  they 
are  taken  out  of  the  custody  and  care  of  such 
bailee  by  authority  of  law,  the  latter  may  show 
this  in  excuse  for  not  delivering  them.  Bur- 
Urn  V.  WiVdnwn,  18  Vt.  186. 

31.  Wharfinger.  A  delivery  of  goods  on 
a  wharf  is  not  necessarily  a  delivery  to  the 
wharfinger.     BUn  v.  Mayo,  10  Vt.  56. 


BANK. 

1.  Directors.  If  a  particular  line  of  pro- 
cedure has  been  resolved  upon,  or  is  necessarily 
incident  to  the  business  of  a  bank,  it  is  not  es- 
sential that  every  expenditure  of  money,  or  en- 
gagement of  service,  or  other  item  within  the 
line  so  marked  out,  should  receive  the  consider- 
ation of  all  the  directors  outside  a  meeting,  or 
that  a  meeting  of  the  board  should  act  upon  it ; 
nor  does  all  the  executive  business  pertaining 
to  a  bank  come  solely  within  the  provhice  of 
the  cashier.  So  held,  where  the  contract  for 
service  to  a  bank  having  five  directors  was  con- 
cluded by  two  directors  and  subsequently  ap- 
proved by  a  third,  but  without  formal  vote  or 
conference  with  the  other  two  directors,  and 
without  their  knowledge  or  that  of  the  cashier, 
but  not  designedly  concealed.  Bradstreet  v. 
BankofRoyalton,  42  Vt.  128. 

2.  Cashier.  Held,  that  a  bank  was  bound 
by  the  representations  of  its  cashier,  made  in 
the  ordinary  course  of  busmess,  as  to  the  pay- 
ment of  a  note  in  the  bank,  upon  the  faith  of 
which  the  maker  of  the  note  acted.  Manufae- 
tnrers'  Bank  v.  Scofield,  39  Vt.  690. 

3.  The  defendant  signed  a  writing  addressed 
to  the  person,  by  name  only,  who  was  cashier 
of  the  plaintiff  bank,  saying:  *'I  wish  you 
to  discount  a  note,"  &c.,  and  guaranteeing  its 
goodness  and  payment.  The  bank,  on  the 
credit  of  the  guaranty,  discounted  the  note. 
Held,  that  an  action  on  the  guaranty  lay  in  the 
name  of  the  bank,  counting  upon  a  promise  to 
the  bank.  Woodstock  Bank  v.  Dotoner,  27  Vt. 
482. 

4.  Notice  to  the  attorney  of  a  bank,  or  to 
the  cashier,  while  acting  in  the  matter  of  at- 
taching land  for  the  l)enefit  of  the  bank,  of  an 
equitable  right  in  a  third  person — as,  by  a  de- 
fective deed  on  record, — is  notice  to  the  bank. 
Vt  Mining  Co.  v.  Windham  Co,  Bunk,  44  Vt. 
489. 

5.  The  forfeiture  of  f600,  imposed  by  Stat. 
1866,  No.  6,  8.  6,  upon  cashiers  of  banks  for 
failing  to  tfansmit  to  town  clerks  a  list  of  share- 
holders, seems  to  be  a  fixed  compensation  to 
the  town  for  the  wrone  dcme,  and  an  exclusive 
remedy.  Newman  y.Waite,  48  Vt.  687.  So 
held~Brattleboro  v.  Wait,  44  Vt.  469. 
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6.  An  action  by  the  town  to  recover  such 
forfeiture  is  remedial,  not  penal,  and  is  not 
barred  by  the  two  years*  limitation  of  G.  8.  c. 
62,  8.  5.     /&.    Bee  BumeU  v.  Wofrd,  42  Vt.  80. 

7.  Oertifyiiig  clieckB.  The  business  of 
advancing  eerUfied  or  (Msommodation  checks  by 
banks  to  brokers  beyond  their  deposits,  to  be 
made  good  during  the  day,  is  one  in  which  the 
strictest  and  utmost  confidence  and  good  faith 
are  understood  and  expected,  and  scrupulous 
fidelity  and  punctuality  are  required ;  and  it  is 
a  fraud  in  the  drawer  to  procure  his  check  to 
be  certified  after  he  has  become  to  his  knowl- 
edge insolvent,  and  unable  to  make  his  check 
good,  as  agreed.  Bank  of  Republic  v.  Bctxter^ 
81  Vt.  101. 

8.  S,  being  insolvent,  fraudulently  procured 
the  certification  of  his  check  on  Bank  A,  which 
he  deposited  in  Bank  B  to  the  credit  of  Bank 
C  for  the  use  of  H,  to  whom  he  was  indebted 
in  the  same  sum.  H  had  previously  directed 
S  to  deposit  that  sum  for  him  in  bank,  but  had 
had  no  conmiunication  with  Bank  B  on  the 
subject.  On  receiving  the  deposit.  Bank  B  ad. 
dressed  a  letter  to  Bank  C,  informing  them  of 
such  deposit  and  credit,  but,  before  receipt  of 
the  letter,  notified  them  by  telegraph,  by  pro- 
curement of  Bank  A,  not  to  make  payment 

.  upon  this  credit  as  there  was  something  wrong. 
H  was  also  informed  by  telegraph  from  -6  tliaf 
payment  of  the  check  had  been  stopped,  and 
these  telegrams  were  received  as  early,  at  least, 
as  H  received  notice  of  the  deposit,  and  before 
he  had  in  any  way  acted  upon  it.  Bank  A,  be- 
fore becoming  fully  informed  of  the  fraud,  had 
paid  the  money  on  the  check  to  Bank  B.  On  a 
bill  in  chancery  brought  by  Bank  A; — Held 
{Bennett,  J.,  dissenting),  that  Bank  B  was  not 
the  agent  of  H,  so  that  the  reception  of  the 
money  by  that  Bank  was  in  law  a  payment  to 
him,  and  that  Bank  A  was  entitled  to  reclaim 
the  money.    lb, 

9.  Baiik  stock.  The  return  of  payments 
made  on  subscriptions  for  bank  stock,  such  re> 
turn  being  made  in  the  form  of  loans  to  the  sub- 
scribers upon  private  security,  was  held  a  viola- 
tion of  a  bank  charter ;  but,  on  information  for 
this  cause,  the  court  in  their  discretion  refused 
to  vacate  the  charter.  State  v.  Essex  Bank,  8 
Vt.  489. 

10.  Where  the  banking  law  prohibited  the 
votes,  either  personally  or  by  proxy,  of  stock- 
holders residing  out  of  this  State  ;—Held,  that 
such  stock  could  not  be  voted  upon  by  residents 
of  this  State  to  whom  it  had  been  regularly 
transferred  upon  the  books  of  the  bank,  but 
only  for  the  purpose  of  enabling  them  to  vote 
upon  it,  and  who  held  it  only  in  trust  for  the 
non-resident  real  owner.  State  v.  Hunton,  28 
Vt.  594. 

11.  There  was  a  provision  in  a  bank  charter, 
tliat  no  transfer  of  stock  should  be  valid  unless 


recorded  in  a  book  to  be  kept  by  the  bank  for 
that  purpose,  and  unless  the  person  making  the 
transfer  should  have  previously  discharged  all 
his  debtd  to  the  bank.  A,  a  stockholder,  with- 
out consideration  and  for  the  purpose  of  in- 
creasing the  vote  upon  his  stock  at  elections, 
transferred  upon  the  book  certain  shares  to  B, 
but  A  afterwards,  for  years,  wholly  controlled 
the  shares  and  took  the  dividends,  and  then  B 
purchased  the  shares  of  A.  Before  such  pur- 
chase, A  became  indebted  to  the  bank,  upon 
the  faith  that  he  was  the  owner  of  the  shares, 
and  after  such  purchase,  but  without  knowledge 
thereof  by  the  bank,  the  bank  attached  and 
sold  the  shares  upon  the  debt  of  A.  Held,  that 
B,  under  the  circumstances,  was  bound  to  make 
inquiries  as  to  the  state  of  the  title  before  he 
purchased,  and  that  as  between  him  and  the 
bank  his  title  did  not  accrue  until  he  had  given 
notice  of  his  purchase,  whereby  he  had  become 
the  beneficial  owner ;  and  that  the  title  of  the 
bank  must  prevail.  Sabin  v.  Bank  of  Woodstock 
21  Vt.  868. 

12.  The  bona  fide  purchaser  of  bank  stock 
of  one  in  whose  name  the  shares  stand  on  the 
books  of  the  bank  acquires  good  title  against 
the  world.  The  mode  of  transfer  pointed  out 
in  the  charter  is  the  only  mode  which  the  pub- 
lic are  bound  to  regard  as  conveying  the  title ; 
and  all  persons,  unaffected  with  notice  to  the 
contrary,  are  at  liberty  to  act  upon  the  faith  of 
the  title  being  where  it  appears  on  the  books  of 
the  corporation  to  be.    Beheld,  J.    lb. 

13.  Law  regulating  interest.  A  bank 
incorporated  in  this  State  cannot  recover  more 
than  six  per  cent,  interest  for  its  loans,  nor 
upon  securities  taken  therefor,  though  the  loans 
may  be  made  and  the  securities  executed  in 
another  State  where  a  higher  rate  of  interest  is 
allowed  by  law.  Farmer's  Bank  v.  Burehard, 
83  Vt.  846. 

14.  In  this  State,  since  the  statute  of  1886, 
the  contracting  by  an  incorporated  bank  for 
interest  upon  loans  or  discounts  exceeding 
the  rate  prescribed  by  the  laws  of  the  State, 
whether  this  be  treated  as  aviolation  of  its 
charter  and  the  laws  governing  its  existence 
and  acts,  or.  as  uUra  vires,  as  the  term  is 
technically  used,  has  no  other  effect  upon 
the  contract  than  to  render  it  void  as  to  such 
excess.  lb.  Bank  ofMiddlebury  v.  Bingham, 
88  Vt.  621. 

15.  Law  restricting  loans.  Where  the 
statute  prohibited  banks  from  loaning  more 
than  ten  per  cent,  of  their  capital  to  one  person 
and  subjected  the  directors  consenting  thereto 
to  a  penalty,  and  to  an  action  for  damages 
therefor; — Held,  that  neither  the  party  who 
had  obtained  such  loan,  nor  his  surety,  could 
set  up  in  defense  such  violation  of  the  statute. 
FiMrmeri  Bank  v.  Burohard. 

16.  "  Bank  Amd."    Under  the  safety  txuxd 
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bank  act  of  1831  (C.  8.  c.  84),— J7<jW,  that 
such  part  of  the  safety  fund  as  had  been  con- 
tributed by  a  particular  bank  could  not  be  with- 
held from  appropriation  for  payment  of  the 
debts  of  an  insolvent  bank,  although  such  bank 
became  insolvent  before  the  other  came  into 
existence.  Elwood  v.  State.  Trmmrer,  23  Vt. 
701. 

17.  To  a  bill  by  the  receiver  of  an  insolvent 
bank  brought  to  charge  tlie  *'bank  fund/'  the 
State  Treasurer  is  a  proper  party  defendant. 
Danby  Bank  v.  State  Treamrer,  37  Vt.  641. 

18.  The  Banby  Bank  was  in  business  several 
years  without  contributing  to  the  *'bank  fund, 
the  directors  giving  bonds  instead.  In  1856  no 
bonds  were  given,  and  for  1866  and  1867  the 
bank  contributed  to  the ''bank  fund,"  and  be- 
came insolvent.  Held,  that  the  liability  of  the 
*'bank  fund''  for  payment  to  the  bill  holders 
attached  at  once  upon  the  failure  to  give  the 
bonds.    lb. 

19.  Under  the  Bank  Act  (C.  S.  c.  84);— 
Held,  that  the  giving  of  bonds  for  redemption, 
according  to  s.  87,  did  not  authorize  a  bank  to 
withdraw,  or  the  State  treasurer  to  pay  to  it, 
any  part  of  the  fund  previously  deposited,  ex- 
cept upon  the  expiration  of  its  charter.  Held, 
also,  that  the  ''bank  fund"  waf»  the  property  of 
the  banks  contributing  to  it,  and  was  not 
absorbed  by  the  State  as  part  of  its  general  as.-' 
sets,  but  was  to  be  kept  separate  and  be  man- 
aged  by  the  treasurer ;  and  hence,  though  re 
duced  by  the  wrongful  act  of  the  treasurer  in 
pa3ring  it  back  to  other  banks  not  entitled  to  it, 
the  order  by  mandanme  should  not  require  him, 
as  treasurer,  to  pay  to  the  receiver  of  an  insolv- 
ent bank,  which  had  contributed  to  the  fund, 
any  money  of  the  State  as  distinguished  from 
the  "bank  fund."  Miner  v.  State  Treamrer, 
Vt.  92. 

20.  Payment  in  bills  of  tlie  bank.  In 
an  action  to  recover  a  debt  to  aA  insolvent  bank 
brought  in  the  name  of  the  bank  by  an  equita- 
ble assignee,  where  the  defendant  had  notice  of 
such  interest  before  suit  brought ; — Held,  that, 
under  the  charter,  the  debt  could  be  paid  in  the 
bills  of  the  bank,  but  not  the  costs  of  the  suit. 
Bank  of  Bennington  v.  Booth,  16  Vt.  860. 

21.  Negotiable  paper,  not  made  payable 
upon  its  face  or  by  direct  indorsement  to  a  bank, 
was  held  not  subject  to  C.  S.  c.  84,  s.  82,  after 
the  bank  had  ceased  to  be  the  owner  of  it  ;— 
the  act  providing,  that  the  bills  of  a  bank  shall 
be  received  by  the  bank  in  payment  of  all  de- 
mands "made  payable  to,  or  the  property  of,  the 
bank."    Bruce  v.  Hawley,  31  Vt.  648. 

22.  National  banks.  Held,  that  the  pro- 
viso to  Sec.  41  of  the  national  banking  act  of 
June  3, 1864,  allowing  the  assessment  and  taxa- 
tion of  shares  in  a  national  bank  against  the 
owner  "imposed  by  or  under  State  authority 
at  the  place  where  such  bank  is  located,  and 


not  elsewhere,"  is  not  in  conflict  with  the 
statute  requiring  such  shares  to  be  set  in  the 
list  of  the  town  where  the  owner  resides,  being 
other  than  that  where  the  bank  is  located ; — 
that  this  proviso  merely  requires  that  the  tax, 
to  be  valid,  shall  be  imposed  under  the  State 
authority  existing  at  the  place  where  the  bank 
is  thus  located,  and  does  not  limit  the  place  of 
assessment.     Cla^  v.  BurUngton,  42  Vt.  679. 

23.  The  cashier  of  a  National  Bank  is  sub- 
ject to  the  penalty  imposed  by  act  of  1866,  No. 
6,  for  neglect  to  return  to  town  clerks  the 
names  of  the  stockholders  residing  in  such 
town.    Newman  v.  Wait,  46  Vt.  689. 

24.  The  taking  of  special  deposits  to  keep, 
merely  for  the  accommodation  of  the  depositor, 
is  not  within  the  authorized  business  of  banks 
organized  under  the  National  Banking  Act  of 
1864 ;  and  their  cashiers  have  no  power  to  bind 
them  to  any  liability  on  any  express  contract 
accompanying,  or  any  implied  contract  arising 
out  of,  such  taking.  Wiley  v.  National  Bank 
of  BrattMxyro,  47  Vt.  646. 

25.  Savings  bank.  A  deposit  in  a  sav- 
ings  bank  stated  in  the  depositor's  "deposit 
book,"  not  made  payable  to  order  or  bearer, 
cannot  be  assigned  so  as  to  enable  the  assignee 
to  maintain  an  action  therefor  against  the  bank. 
Howard  v.  Saxiinge  Bank,  40  Vt.  697. 


I. 
II. 


BANKBUPTOT. 

U.  S.  Bankrupt  Act  of  1841. 
U.  S.  Bankrupt  Act  of  1867. 

I.    Act  of  1841. 


1.  Act  of  bankruptcy.  A  conveyance  or 
assignment  by  a  trader  in  embarrassed  circum- 
stances, of  all  his  property  to  a  particular  credit- 
or, whether  made  voluntarily  or  under  pressure 
of  legal  process,  or  whether  made  with  the  in- 
tention of  taking  the  benefit  of  the  bankrupt 
act  or  not,  is  an  act  of  bankruptcy  under  the 
Act  of  1841.  QaeeeU  v.  Motm  (U.  S.  D.  C), 
21  Vt.  627. 

2.  Preference.  To  constitute  a  prefer- 
ence, the  prevailing  doctrine  seems  to  be, 
that  a  pa3rment,  where  it  consists  of  an  appro- 
priation of  a  part  only  of  the  debtor's  property, 
must  be  made  in  contemplation  of  bankruptcy, 
and  must  be  voluntary.  Both  must  con- 
cur. Something  more  must  appear  than  mere 
insolvency :  and  to  be  voluntary,  the  payment 
must  originate  with  the  debtor,  the  first  step 
being  taken  by  him  and  not  by  the  creditor. 
In  re  RoweU  {U.  S.  D.  (7.),  21  Vt.  620.  lb, 
681. 

3.  A  man  may  be  insolvent,  and  yet  go  on 
with  his  business  and  with  the  bona  fide  inten- 
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tion  and  expectation  of  saving  himself  from 
breaking  or  failing,  and  of  being  able  to  pay 
his  debts:  and  a  payment  or  transfer  under 
such  circumstances,  though  voluntary,  would 
not  be  a  preference  within  the  meaning  of  the 
Bankrupt  Act.  In  re  Pmrce  (U.  8.  D,  V.\ 
21  Vt.  611. 

4.  Lien.  Held,  that  where  property  was 
attached  before  the  alleged  act  of  bankruptcy 
was  committed,  and  judgment  was  obtained 
and  the  property  seized  in  execution  before  the 
filing  of  the  petition,  though  after  the  act  of 
bankruptcy,  this  created  a  Uen^  in  the  absence 
of  fraud  or  collusion,  which  was  protected  by 
the  Act ;  yet  where  the  creditor  had  notice  of 
the  act  of  bankruptcy  before  his  attachment,  or 
of  the  debtor's  intention  to  take  the  benefit  of 
the  act,  the  attachment  was  a  fraud  upon  the 
act  and  did  not  create  a  lien ;  and  that  the  pen- 
dency of  the  petition  was  itself  notice  such  as 
to  deifeat  the  attachment.  Drntner  v.  Brackett 
(U.  8.  D,  a\  21  Vt.  599.  Htmes  v.  Spaulding 
(U.  8.  a  C.\  21  Vt.  610. 

5.  Under  the  Bankrupt  Act,  where  a  cred- 
itor has  acquired  a  lien  by  an  attachment  which 
is  protected,  he  is  entitled  to  have  judgment  in 
his  suit,  and  to  take  execution  against  the  pro- 
perty attached.  In  re  Howell  {U.  8.  D,  G,\ 
21  Vt.  620. 

6.  The  t«rm  Utn^  in  common  acceptation,  is 
understood  and  used  to  denote  a  legal  claim  or 
charge  on  property,  either  real  or  personal,  for 
the  payment  of  any  debt  or  duty,  although  the 
property  be  not  in  the  possession  of  him  to 
whom  the  debt  or  duty  is  due.  Tlius  an  at- 
tachment is  denominated  a  Uen  in  the  statutes 
of  this  State,  and  the  term  is  used  in  this  sense 
in  the  U.  S.  Bankrupt  Act  of  1841.  Downer  v. 
BrackeU  (U.  8.  D.  C.\  21  Vt.  699. 

7.  Such  Uen  by  attachment  is  protected 
under  that  Act.  lb.  In  re  RmoeU,  21  Vt.  620. 
In  re  Reed,  21  Vt.  635. 

8.  Claim  assigned.  Where  one,  prior  to 
his  petition  in  bankruptcy,  absolutely  assigns  a 
chose  in  action,  an  action  thereon  may,  after 
such  petition,  and  after  his  discharge,  be  main- 
tained either  in  his  own  name  for  the  benefit  of 
the  assignee  of  the  demand,  or  in  the  name  of  the 
assignee  in  bankruptcy.  Stedman  y,  Gassetty 
18  Vt.  346,  Hat/den  v.  i^iVv?,  18  Vt.  553,  and 
note. 

9.  The  plaintiff  before  his  bankruptcy  made, 
for  good  consideration,  an  equitable  assignment 
of  a  chose  in  action  [a  book  account].  Held, 
that  this  claim  did  not  pass  to  his  assignee  under 
the  Bankrupt  Act ;  and  that  having  purchased 
it  back  after  his  certificate  of  discharge,  he 
could  sustain  an  action  in  his  own  name  to 
recover  it.    Blin  v.  Pierce,  20  Vt.  25. 

10.  Bemedy  under  State  laws,  ffeld, 
that  a  creditor  who  had  not  proved  his  debt 
might,  before  the  bankrupt  had  procured  hi9 


discharge,  pursue  such  remedies  against  the 
Imnkrupt  as  were  afforded  by  the  State  laws ; 
and  the  U.  8.  District  Court  in  bankruptcy 
refused,  before  such  discharge,  and  in  such  case, 
to  discharge  the  bankrupt  from  imprisonment 
under  State  process.  In  re  Camstoek  (U.  8. 
2>.  C),  22  Vt.  642. 

11.  Injunction.  Jleld,  that  the  District 
Court  could  grant  an  injunction  in  behalf  of  the 
assignee  of  a  bankrupt,  where  the  proceedings 
in  bankruptcy  were  instituted  and  the  estate 
was  being  administered  in  another  District. 
Moore  V.  Jones  (U,  8.  B.  C.%  23  Vt.  739. 

12.  Debts  provable.  A  judgment  in  an 
action  of  tort  is  a  debt  provable  against  the 
estate  of  the  bankrupt,  and,  although  not  prov- 
ed, is  barred  by  the  final  discharge,  although 
the  cause  of  action  arose  from  the  wilful  and 
malicious  act  of  the  defendant,  and  was  so  ad- 
judged and  certified.  Comatock  v.  Orout,  17 
Vt.  -512.  In  re  Comstock  (U.  8.  D.  C.\  22  Vt. 
642. 

13.  Held,  that  debts  of  the  bankrupt,  orig- 
inating between  the  filing  of  the  petition  and 
the  decree  of  bankruptcy,  were  provable  under 
the  commission,  and,  although  not  proved, 
were  barred  by  the  certificate  of  discharge. 
8palding  v.  Bixon,  21  Vt.  45. 

14.  Discharge.  Held,  that  a  judgment 
obtained  pending  the  bankruptcy  proceedings, 
for  a  provable  debt,  was  barred  by  such  certifi- 
cate, not  only  as  to  the  debt,  but  the  costs  also. 
Harnngtan  v.  McNaughUm,  20  Vt.  293.  Dow- 
ner V.  RoweU,  26  Vt.  897. 

15.  Discharge  refused,  by  reason  of  a  frau- 
dulent preference,  upon  the  facts  stated.  In 
re  Chase  (U.  8.  D,  C),  22  Vt.  649. 

16.  The  objection  to  a  bankrupt's  discharge, 
on  the  ground  of  concealment  of  his  property, 
involves  not  only  a  charge  of  gross  fraud,  but 
also  the  crime  of  false  swearing,  and  therefore 
ought  to  be  substantiated,  either  by  direct  tes- 
timony, or  by  such  facts  as  afford  unequivocal 
circumstantial  evidence  of  it.  In  re  Pea/rce 
(U.  8.  D.  C),  21  Vt.  611. 

17.  Where  all  the  property  of  a  bankrupt 
was  under  an  attachment  when  he  filed  his  pe- 
tition ',—Held,  that  it  was  no  objection  to  his 
discharge,  that  he  had  consented  to  the  sale  of 
his  personal  property  on  the  attachment  under 
the  statute  of  this  State,  nor  that  he  had  con- 
fessed judgment  in  the  suit— it  appearing  that 
the  debt  was  bona  fide  and  due — nor  that  he 
had  executed  to  the  creditor  a  quitclaim  deed 
of  all  his  interest  in  the  real  estate — it  being 
previously  incumbered  by  mortgage  to  nearly 
its  full  value.  In  re  Heed  (U,  8,  D,  (7.),  21 
Vt.  635. 

18.  Impeaclunent  of  discliarge.  A  dis- 
charge in  bankruptcy  cannot  be  impeached  for 
any  instances  of  fraud  which  were  urged  in  the 
U.  S.  District  Court  in  objection  to  the  di9- 
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charge  ;  but  may  be,  for  further  aad  other  in- 
stancea  of  fraud.  Downer  v.  RoweH,  25  Vt. 
886. 

19.  In  answer  to  a  plea  of  discharge  in 
bankruptcy  under  the  Act  of  1841,  the  plaintiff 
may,  under  the  4th  section,  give  written  notice 
specifying  the  several  fraudulent  acts  or  con- 
cealments relied  upon  to  avoid  the  plea ;  but  if, 
instead  of  so  doing,  the  plaintiff  adopts  the 
form  of  a  special  replication,  thereby  calling 
for  a  rejoinder  and  special  traverse,  his  replica- 
tion must  be  single  ;  and  where  it  set  up  more 
than  one  distinct  transaction,  it  was  held  ill  on 
special  demurrer.  Downer  v.  R&well,  26  Vt. 
397. 

20.  The  effect  of  a  dischai^  in  bankruptcy, 
as  to  a  particular  debt,  is  not  avoided  by  the 
omission  of  the  bankrupt  to  state  such  debt  in 
his  schedule,  unless  such  omission  involved  a 
fraudulent  concealment.  Downer  v.  Dana, 
Vt.  887. 

21.  Effect  of  discharge.  A  discharge  in 
bankruptcy  is  not  a  bar  to  an  action  against  the 
sureties  of  the  bankrupt  upon  a  jail  bond,  for 
an  escape  committed  between  the  decree  in 
bankruptcy  and  the  final  discharge.  Dyer  v. 
Cleavfland,  18  Vt.  241. 

22.  A  note  discharged  by  a  certificate  in 
bankruptcy  is  functus  officio  and  ceases  to  be 
negotiable.  The  indorsee  cannot  recover  there- 
on by  force  of  a  new  promise  made  to  the  payee. 
It  is  the  new  promise  alone  which  gives  the  ac- 
tion, and  this  is  not  negotiable.  The  action 
must  be  in  the  name  of  the  person  to  whom  the 
promise  is  made.  Waldridge  v.  Harroon,  18 
Vt.  448. 

23.  A  discharge  in  bankruptcy  was  held  to 
be  no  bar  to  an  action  for  contribution  by  a  co- 
surety on  account  of  a  payment  made  after  the 
discharge,  upon  a  liability  for  the  principal 
which  existed  before  the  bankruptcy.  Swain 
V.  Barber,  29  Vt.  292. 

24.  An  audita  querela  lies  in  behalf  of  a 
debtor  confined  in  close  jail,  against  the  cred 
itor  who  refuses  to  release  him  after  he  has  re- 
ceived his  discharge  in  bankruptcy.  Cometock 
V.  Grout,  17  Vt.  512.     21  Vt.  566. 

25.  Aliter,  where  the  debtor  is  admitted  to 
the  jail  liberties  upon  jail  bond.  In  such  case 
lie  must  judge  for  himself,  and  the  creditor  is 
not  bound  to  do  any  act  to  ratify  the  discharge. 
Oauld  V.  Mathetc9<m,  18  Vt.  65.    21  Vt.  566. 

26.  Pleading.  A  plea  alleging  the  decree 
in  bankruptcy,  and  the  subsequent  discharge 
of  the  defendant  and  certificate  thereof  without 
setting  forth  the  previous  proceedings,  and  con- 
cluding with  a  verification,  was  held  sufficient. 
Doicner  v.  GhamherUn,  21  Vt.  414. 

27.  In  an  action  on  a  promissory  note 
against  several,  with  a  joint  plea  of  the  general 
issue,  the  plaintiff  put  in  evidence  the  discharge 
in  bankruptcy  of  one  of  the  defendants,  with 


his  consent  but  against  the  objection  of  the 
other  defendants,  and  verdict  and  judgment 
were  rendered  in  favor  of  that  defendant  but 
against  the  others.  Held  not  erroneous.  Miner 
V.  DowTwr,  20  Vt.  461. 

28.  A  joint  contractor  who  has  obtained  his 
discharge  in  bankruptcy  must,  nevertheless, 
be  joined  as  defendant  in  an  action  upon  the 
contract.  For  non-joinder  in  such  case,  the 
writ  was  abated.  Roberts  v.  McLean,  16  Vt. 
608. 

29.  A  surety,  after  the  discharge  of  his 
principal  in  bankruptcy,  not  having  proved  his 
contingent  claim  in  bankruptcy,  paid  the  debt. 
Held,  that  he  could  recover  of  the  principal 
therefor  in  an  action  of  indebitatus  assumpsit 
upon  an  implied  promise.  WeUs  v.  Mace,  17 
Vt.  508.  {ReversedXvk  U,  8.  Sup.  Ct.,  7  Howard, 
272.)    26  Vt.  785. 

30.  The  plaintiff  went  into  bankruptcy  hav- 
ing an  account  against  the  defendant ;  but  this 
account  was  not  included  in  his  schedule,  nor 
acted  on  by  his  assignee,  and  was  not  before 
the  court  in  bankruptcy.  Ileld,  that  such  facts 
did  not  toll  the  plaintiff's  right  to  maintain  an 
action  therefor.     SUele  v.  Towne,  28  Vt.  771. 

31.  New  promise.  The  moral  obligation 
and  duty  of  a  discharged  bankrupt  to  pay  his 
debt  contracted  before  his  bankruptcy,  afford  a 
sufficient  consideration  to  sustain  a  new  prom- 
ise to  pay  it ;  and  such  promise  need  not  be  in 
writing.  Farmen?  <fc  Mech^.  Bank  v.  Flint, 
17  Vt.  508. 

32.  A  promise  to  the  creditor,  or  to  his 
agent,  to  pay  the  debt,  with  an  intent  to  con- 
firm the  original  demand,  is  sufficient  to  re- 
move  the  bar  of  a  discharge  in  bankruptcy. 
HiU  V.  KendaU,  25  Vt.  528. 

33.  The  defendant  promised  to  pay  a  debt, 
discharged  in  bankruptcy,  when  he  should  be- 
come of  sufficient  ability.  Held,  that  the  prom- 
ise was  conditional,  depending  upon  a  condition 
precedent,  viz.,  his  ability  to  pay.  Sherman  v. 
Hobart,  26  Vt.  60. 

34.  The  defendant,  after  his  discharge  in 
bankruptcy,  stated  an  account  with  the  plain- 
tiff and  agreed  upon  a  balance  due,  which  ac- 
count was  of  items  which  accrued  before  the 
Imnkruptcy.  Held,  that  from  the  naked  fact 
of  so  stating  the  account  the  law  did  not  imply 
an  obligation  to  pay  it,  but  that  such  obligation 
must  rest  upon  an  express  promise ;  and  where 
the  promise  was  to  pay  this  balance  by  his  share 
in  the  avails  of  certain  demands  in  the  hands 
of  the  plaintiff  ',—Held,  that  the  plaintiff  must 
be  content  with  that  and  could  not  recover  such 
balance  in  an  action,  since  the  tlebt  had  been 
legally  discharged  in  bankruptcy.  Warren  v. 
Bishop,  22  Vt.  607. 

35.  The  discontinuance  by  a  debtor  of  his 
petition  and  proceedings  in  bankruptcy,  under 
the  Bankrupt  Act  of  1841,  is  a  sufficient  con- 
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aideration  to  suBtain  a  written  contract  by  his 
creditors  to  give  further  time  of  payment. 
IiOomU  V.  Wainright,  21  Vt.  520. 

n.    U.  8.  Bankrupt  Act  op  1867. 

96.  Exemptions.  Property  exempt  from 
attachment  by  the.  State  law  does  not  pass  to 
an  assignee  in  bankruptcy^  nor  is  the  title  of 
the  bankrupt  thereto  impaired  or  affected  by 
the  bankrupt  act.  TFt^'TUKm  v.  TKotY,  44  Vt.  508. 

37.  The  defendant,  as  constable,  attached  a 
yoke  of  oxen  of  the  plaintiff  which  were  ex- 
empt from  attachment.  While  so  held,  the 
plaintiff  was  adjudged  a  bankrupt,  and  the  de- 
fendant was  enjoined  by  the  bankrupt  court 
(dmply)  from  selling  the  oxen.  The  assignee 
in  bankruptcy  afterwards  demanded  the  oxen 
of  the  defendant,  and  he  delivered  them,  under 
protest,  to  the  assignee,  who  sold  them  and  held 
the  proceeds.  In  trover  for  the  oxen ; — Held, 
that  the  plaintiff  was  entitled  to  recover  their 
full  value;  that  the  proposition  that  the  as- 
signee, of  his  own  motion,  without  any  order  of 
court,  had  a  right  to  take  the  property,  and 
compel  the  plaintiff  to  abandon  his  remedy 
against  the  defendant  and  follow  him,  the  as- 
signee, into  the  U.  8.  District  Court,  is  unten- 
able,   lb. 

38.  Discharge.  A  judgment  rendered  in 
an  action  declaring  upon  a  contract  is  not  **a 
debt  created  by  fraud,"  within  the  meaning  of 
the  U.  S.  Bankrupt  Act,  although  in  fact  the 
contract  declared  upon  was  induced  by  fraud. 
The  action  in  that  form  and  judgment  therein 
are  a  waiver  of  the  fraud ;  and  the  court  will 
not  go  behind  the  record.  Hence,  the  debtor's 
discharge  in  bankruptcy  is  a  bar  to  an  action 
on  such  judgment.  Palmer  v.  Preston^  45  Vt, 
154. 

39.  A  discharge  in  bankruptcy  will  not  de- 
feat a  lien  created  by  trustee  process  more  than 
four  months  before  the  commencement  of  the 
proceedings  in  bankruptcy,  but  such  lien  may 
be  enforced  in  chancery  by  a  special  decree  in 
rem,     Stoddard  v.  Loeke,  48  Vt.  574. 

40.  A  discharge  in  voluntary  bankruptcy  is 
not  a  bar  to  an  action  to  recover  a  provable 
claim,  where  the  debtor  fraudulently  deprived 
the  creditor  of  notice  of  any  proceedings  in 
bankruptcy.     BaUhslder  v.  Ixnc,  48  Vt.  662. 

41.  A  promise  to  pay  a  debt  discharged  in 
bankruptcy  is  valid  though  made  by  parol,  and 
may  be  proved  by  parol,  and  by  the  plaintiff 
himself,  where  he  is  made  a  general  witness  by 
stotute.    Barron  v.  Benfdi4!t,  44  Vt.  518. 

42.  The  claim  of  a  conditional  vendor  for 
an  illegal  sale  by  the  vendee  is  not  barred  by 
the  vendee's  discharge  in  bankruptcy,  although 
the  vendor  has  proved  his  claim  in  bankruptcy 
for  the  contract  price;— his  lien  is  preserved. 
Johns<m  V.  Wi^rden,  47  Vt.  457. 


43.  Plea  in  bar,  that  since  the  commence- 
ment  of  the  suit  the  defendant  had  been  ad. 
judged  a  bankrupt,  that  the  plaintiff  had  proved 
his  debt  in  bankruptcy  and  that  the  bankrupt 
proceedings  were  still  pending,  was  held  ill  on 
general  demurrer,— the  debt  not  being  extin- 
guished without  a  discharge,  and  the  proceed- 
ings only  operating  to  suspend  final  judgment. 
Brandon  Mfg.  Co.  v.  Fraeer,  47  Vt.  88. 

44.  A  bankrupt  who  purchases  of  his  as- 
signee a  claim  originally  due  himself  can  sue 
thereon  in  bis  own  name.  UdaU  v.  School  IHs- 
trict,  48  Vt.  588. 


BASTABDY. 

1.  Bastard— Bight  of  inheritance.  Under 
the  statute  of  1821  (Slade's  Stat.  c.  44,  s.  77), 
a  bastard  can  inherit  from  another  bastard  of 
the  same  mother.  Burlington  v.  Fosby,  6  Vt. 
88 ;  but  not  from  a  legitimate  child  of  the  same 
mother.     Bacon  v.  McBride,  32  Vt.  585 

2.  The  adoption  of  an  illegitimate  child  by 
the  putative  father,  under  G.  8.  c.  56,  s.  6, 
legitimates  the  child  only  *'<w  respects  moh 
faiher,''  and  does  not  render  the  child  capable 
of  inheriting  through  the  father  as  his  repre- 
sentative.    Safford  v.  Hwight(m,  48  Vt.  286. 

3.  Bastardy  prosecution— A  civil  suit. 
A  prosecution  for  bastardy  is  in  effect  but  a 
civil  suit,  though  conducted  under  some  of  the 
forms  of  a  criminal  proceeding.  Rohie  v.  Mo- 
Niece,  7  Vt.  419.  Gray  v.  FuUome,  7  Vt.  452. 
Oaffery  v.  Ati9tin,  8  Vt.  70.  Hokomb  v.  SUmp- 
Hon,  8  Vt.  141.  AUa/rd  v.  Bingham,  8  Vt.  470. 
Coome%  V.  Knapp,  11  Vt.  548.  Spears  v.  For- 
rent,  15  Vt.  485. 

4.  It  requires  no  minute  of  the  true  day, 
&c.,  when  the  complaint  was  exhibited.  Spean 
V.  Forrest. 

5.  Defects  of  form  in  a  bastardy  prosecu- 
tion are  cured  by  verdict,  this  being  a  civil  pro- 
ceeding. Bobie  V.  McNiece,  7  Vt.  419  ;  as,  that 
the  complaint  was  not  signed  by  the  complain- 
ant ;  and  that  the  justice  returned  to  the  county 
court  copies  instead  of  the  original  papers. 
Bamo  V.  Wilson,  24  Vt.  517. 

6.  In  a  bastardy  prosecution,  costs  are  to 
be  taxed  in  favor  of  the  defendant,  where  he  is 
discharged,  whether  the  judgment  be  rendered 
on  a  verdict,  or  on  demurrer,  or  on  quashing  the 
proceedings,  or  on  non-suit, — as  in  other  civil 
suits.     Allard  v.  Bingham,  8  Vt.  470. 

7.  A  prosecution  for  bastardy  is  not  such  a 
civil  cause  "  as  is  reviewable  under  the  stat- 
ute.   Bobinson  v.  Dana,  16  Vt.  474.     Street  v. 
Sherman,  21  Vt.  28. 

8.  When  maintainable.  A  bastardy  pros- 
ecution may  be  maintained  in  the  name  of  a 
married  woman,  where  the  child  was  born  be. 
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fore  her  marriage,— her  husband  in  such  ca«e 
joining  in  the  request  and  prayer  for  a  warrant. 
8i9co  V.  Harmon,  9  Vt.  129.  But  not  where 
the  child  was  conceived  and  born  during  her 
coverture,  even  by  proof  of  non-access  of  the 
husband.  Oaffery  v.  AvsUn,  8  Vt.  70.  9  Vt. 
138. 

9.  A  bastard  child  bom  out  of  this  State,  its 
mother  having  at  the  time  no  domicil  within 
this  State,  caonot  be  affiliated,  or  its  mainten- 
ance charged  upon  the  father,  under  our  stat- 
ute. Graham  v.  Monnergh,  22  Vt.  543.  Egle- 
9on  v.  Battles,  26  Vt.  548. 

10.  But  if  the  mother  at  the  time  of  the 
birth  is  bona  fide  an  inhabitant  of  this 
State,  the  birth  of  the  child  out  of  the  State, 
by  accident  or  during  a  temporary  absence 
from  this  State,  will  not  deprive  her  of  the 
statute  remedy  against  the  father.  Egleson  v. 
Battles, 

11.  Where  brought.  A  bastardy  prosecu- 
tion may  be  brought  where  the  mother  resides, 
irrespective  of  the  place  where  the  child  was 
begotten.     Allen  v.  Ford,  11  Vt.  867. 

.  12.  Oomplaint.  A  bastardy  complaint 
must  be  in  writing,  and  this  implies  signing  by 
the  complainant,  by  herself,  or  by  some  person 
for  her.  by  her  authority.  Graves  v.  Adams, 
8  Vt.  130. 

13.  It  is  not  necessary  that  the  complainant 
should  swear  Rhe  is  a  single  woman.  It  is  suf- 
cient  that  she  appears  before  the  justice  as 
such,  and  in  that  character  makes  her  com- 
plaint.    Bobie  V.  McNUee,  7  Vt.  419. 

14.  A  bastardy  complaint  by  J  G,  alleging 
that  the  defendant  did  beget  a  child  on  one  J  G, 
&c.,  was  held  insufficient—**  (W<!  J  G"  imply 
ing  a  third  person.  Graves  v.  Adam*,  8  Vt. 
130. 

15.  The  complaint  alleged  the  proceedings 
to  be  under  a  statute  which  was  in  fact  repeal- 
ed, but  it  was  good  under  other  statutes.  Held, 
that  this  was  of  no  importance ;  no  reference  to 
any  statute  was  necessary,  since  the  court  takes 
notice  of  the  general  statutes  of  the  State. 
Blood  V.  MiyrnU,  17  Vt.  598. 

16.  Warrant.  An  objection  for  defect  in 
the  service  of  the  warrant  in  a  bastardy  case, 
if  not  made  before  the  justice,  is  waived  and 
cannot  be  taken  in  the  county  court.  Qnuno  v. 
ConUn,  31  Vt.  620. 

17.  Oopies.  Under  the  practical  construc- 
tion of  the  Bastardy  Act,  copies  of  the  pro- 
ceedings before  the  magistrate,  instead  of  the 
original  papers,  have  been  sent  up  and  used  in 
the  county  court,  which  is,  perhaps,  the  proper 
course.     8i»oo  v.  Ha/rmon,  9  Vt.  129. 

18.  Although  in  bastardy  proceedings  the 
statute  in  terms  requires  the  justice  to  return 
the  original  papers  to  the  county  court,  yet 
where  he  returned  copies  instead  ',—Held,  after 
verdict,  that  no  objection  for  this  cause  lay ; 


that  it  was  the  same  as  if  copies  had  been  sub- 
stituted by  order  of  the  court.  Bamo  v.  Wilson, 
24  Vt.  517.    32  Vt.  629. 

19.  G.  S.  c*33,  s.  11,  authorizing  the  filing 
of  a  new  declaration  in  case  of  the  loss,  Ac,  of 
**the  writ  and  declaration,"  does  not  apply  to 
a  prosecution  for  bastardy,  where  the  original 
complaint,  justice's  record  and  warrant  are  lost. 
Bingham  v.  Marcy,  32  Vt.  278. 

20.  Interposition  by  oyerseer  of  the 
poor.  By  the  Bastardy  Act  of  1822  (Slade's 
Stat.  366,  s.  5),  where  the  overseer  of  the  poor 
neglected  for  three  months  to  take  the  control 
of  a  bastardy  prosecution  commenced ; — Held, 
that  it  might  be  settled  and  released  by  the  com- 
plainant. Hurd  V.  Seeker,  12  Vt.  864.  (The 
law  is  since  changed.) 

21.  A  bastardy  proceeding  cannot  be  com- 
menced in  the  name  of  the  overseer  of  the 
poor,  under  G.  8.  c  74,  s.  17,  where  the  wo- 
man had,  before  her  delivery,  conmienced  a 
prosecution  in  her  own  name,  and  during  its 
progress  had  compromised  it  and  given  a 
discharge.  NorwicJi  v.  Ta/rrington,  20  Vt. 
473. 

22.  Where  the  overseer  of  the  poor  had 
taken  charge  of  a  bastardy  prosecution  accord- 
ing to  the  statute,  and  the  mother  had  after- 
wards released  the  respondent,  and  the  town 
was  afterwards  secured  or  indemnified  against 
the  support  of  the  child ; — Held,  that  such  re- 
lease was  a  good  defence  to  the  further  prose- 
cution of  the  complaint.  Humphrey  v.  Kas- 
son,  26  Vt.  760. 

23.  In  a  prosecution  against  the  mother  of 
a  bastard,  under  G.  8.  c.  74,  s.  17,  no  certifi- 
cate of  the  overseer  of  the  poor  of  his  intent  to 
prosecute,  as  under  s.  13,  is  necessary.  Hale 
V.  Turner,  29  Vt.  360. 

24.  The  mother's  right.  In  settlement  of 
a  bastardy  prosecution  commenced  by  the 
mother,  the  father  of  the  child  gave  her  his 
promissory  note,  but  was  afterwards  prosecut- 
ed by  the  overseer  of  the  poor  and  was  com- 
pelled to  give  a  bond  to  indemnify  the  town 
against  the  support  of  the  child.  The  mother 
always  supported  the  child.  Held,  that  the  note 
was  on  good  consideration,  and  a  recovery 
by  her  was  had  thereon.  Knight  v.  Priest,  2 
Vt.  507. 

25.  Money  received  by  the  overseer  of  the 
poor  in  settlement  of  a  bastardy  prosecution 
controlled  by  him  and  paid  into  the  town  trea- 
sury, may  be  recovered  of  the  town  by  the 
mother  of  the  bastard,  who  supported  him  until 
he  became  old  enough  to  support  himself.  It 
was  the  duty  of  the  overseer,  under  the  statute, 
to  apply  the  money  **  solely  for  the  support  of 
the  child."    Brake  v.  Sharon,  40  Vt.  35. 

26.  Settlement.  The  discharge  or  com- 
promise of  a  bastardy  prosecution  is  a  sufficient 
consideration  for  a  note  to  the  complainant. 
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Hmen  v.  Holfb$,  1  Vt.  288.     Knight  v.  Priegt, 
2  Vt.  607.    Holcamb  v.  SUmpsan,  8  Vt.  141. 

27.  A  settlement  made  with  the  mother  of 
a  bastard  by  the  putative  father,  or  her  release 
executed  to  him,  operates  only  as  a  satisfaction 
or  release  of  her  own  claim,  and  does  not,  unless 
made  with  the  consent  of  the  overseer  of  the 
poor,  defeat  his  right  to  commence  or  control 
a  prosecution  in  the  name  of  the  mother,  or  to 
commence  one  in  her  own  name.  Sherman  v. 
Johnson,  20  Vt.  567.     26  Vt.  764.     29  Vt.  853. 

28.  Nor  will  the  consent  to  such  settlement 
by  the  overseer  of  the  town  where  the  mother 
resides,  avail  against  a  prosecution  by  the  over- 
seer of  the  town  where  she  has  her  legal  settle- 
ment, and  to  which  she  becomes  chargeable. 
Hale  V.  Turner,  29  Vt.  850. 

29.  SatisfiBtction  by  intermarriage.  The 
intermarriage  of  the  parties  to  a  bastardy  pro- 
secution, although  after  the  birth  of  the  child, 
and  although  control  of  the  prosecution  has 
been  assumed  by  the  overseer  of  the  poor, 
abates  and  terminates  the  prosecution.  Gordon 
V.  AnUdan,  36  Vt.  735. 

30.  Evidence.  The  declarations  of  the 
plaintiff  in  a  bastardy  prosecution  are  evidence 
against  her  in  chief,  though  made  after  the 
overseer  of  the  poor  has  taken  control  of  the 
prosecution.     Sterling  v.  Sterling,  41  Vt.  80. 

31.  In  a  bastardy  prosecution,  evidence 
tending  to  show  sexual  intercourse  between  the 
plaintiff  and  others  than  the  defendant,  and  acts 
of  indecent  familiarity  with  them,  outside  of 
the  time  within  which  according  to  the  course 
of  nature  the  child  could  have  been  begotten, 
was  hM  inadmissible,  either  as  independent 
evidence,  or  as  contradicting  what  the  plaintiff 
had,  as  a  witness,  denied  on  cross-examination. 
lb, 

32.  So,  also,  evidence  that  the  plaintiff  en- 
deavored to  procure  an  abortion.  lb.  See 
Suteet  V.  Sherman,  21  Vt.  23. 

33.  Defknlt.  An  order  of  afSliation,  and 
other  orders,  in  a  bastardy  prosecution,  may  be 
made  upon  default  of  the  defendant  to  appear. 
Blood  V.  MornU,  17  Vt.  598. 

34.  Becognizance.  The  original  recogniz- 
ance  entered  into  before  the  justice  in  a  bastardy 
prosecution,  conditioned  that  the  defendant 
shall  appear  in  the  county  court  to  answer  the 
complaint  and  abide  the  order  of  the  court  (G. 
S.  c  74,  8.  8),  stands  as  a  security  for  the  per- 
formance of  the  orders  of  the  court,  unless 
there  be  a  surrender  of  the  principal,  or  a  new 
recognizance  be  entered  into.  Simmons  v. 
Ad'ims,  15  Vt.  677.  Freeman  v.  Batchelder, 
85  Vt.  13. 

35.  The  liability  of  bail  on  such  recogniz- 
ance taken  before  the  Justice  may  be  discharged 
by  a  surrender  of  the  principal,  at  the  term  of 
the  county  court  when  he  is  required  to  ap- 
pear.   Mather  v.  CUvrk,  2  Ailc.  209.    Gray  v. 


Fulsome,  7  Vt.  462.     Simmons  v.  Adams,  Su- 
pra. 35Vt.l5.  Humphrey  Y.  Kasson,  26  Yi.ieO. 

36.  In  order  to  the  discharge  sf  a  surety  on 
such  recognizance,  it  is  not  enough  that  the 
principal  appear  in  the  county  court  and  de- 
fend the  suit,  but  there  must  be  a  formal  sur- 
render of  the  principal  into  the  custody  of  the 
court,  and  an  exoneretur  entered  upon  the  re- 
cord. Blood  V.  Morrill,  17  Vt.  598.  Hum- 
phrey V.  Kasson, 

37.  It  is  no  defense  to  an  action  against  the 
surety  upon  such  recognizance,  that  by  reason 
of  the  sickness  of  the  principal  he  could  not  be 
surrendered   in  court.    Humphrey  v.  Kasson, 

38.  A.recognizance  under  the  bastardy  act 
to  perform  the  order  of  the  court,  which  order 
included  an  installment  over-due  at  the  time 
the  recognizance  was  taken,  was  held  valid  as 
to  the  whole.    Harid  v.  Allen,  25  Vt.  103. 

39.  Enforcement  of  order.  The  mode  of 
enforcing  the  orders  of  the  court  in  a  bastardy 
case,  upon  the  recognizance  taken  by  the  jus- 
tice, is  the  same  as  is  prescribed  as  to  a  substi- 
tuted recognizance  in  the  county  court  (G.  8. 
c.  74) ;  and  a  judgment  in  scire  facias  upon 
such  original  recognizance,  for  the  present  worth 
of  the  sums  by  the  order  made  payable  in 
future,  was  held  erroneous.  Freeman  v. 
Batchelder,  35  Vt.  13. 

40.  A  judgment  in  the  Supreme  court 
against  a  surety  on  the  recognizance  given  in  a 
bastardy  case  falls  within  G.  8.  c.  80,  ss.  65-7, 
and,  by  s.  68,  a  sdre  fudas  thereon  may  be 
brought  in  the  county  court.  Freeman  v. 
Batchelder,  86  Vt.  292. 

As  to  legal  settlement  of  bastard,  see  Paupbr, 
II.  2. 


BILL  OF  LADING. 

The  indorsement  and  transfer  of  a  bill  of  lad- 
ing as  collateral  security  for  the  payment  of  a 
draft  drawn  upon  the  faith  of  it,  was  held  to 
transfer  the  title  to  the  cargo.  (This  applied  to 
goods  transported  by  railroad.)  Tilden  v. 
Mimyr,  45  Vt.  196,  and  see  Davis  v.  Bradley, 
24  Vt.  55.     28  Vt.  118. 


BILLS  AND  NOTES. 

I.    Form,  Operation  and  Validity. 
II.    Prkskntmknt  and  Aookptanok  op  Bills. 
III.    Effkot  whbrb  Note  is  Given  for  a 

Subsisting  Claim. 
IV.    Transfer. 

1.  Mode. 

2.  Time  of  transfer;  Holder  bona 

fide— for  value. 
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8.  Effect   as  to  CfuUing  off  defenses 

and  equities, 
4.  Demand  and  notice  to  charge  in- 

dorser, 
V.    Action. 

1.  Hote  payable  in  specific  ehatteh. 

2.  Lost  note, 

3.  Parties, 

4.  Pleadings. 
6.  Defenses, 

I.    Form,   Operation  and  Validity. 

1.  Signing.  The  payor  of  a  note  is  bound 
by  his  signature  affixed  thereto  by  the  nominal 
payee  by  the  payor's  request.  The  person  so 
affixing  the  signature  is  regarded  not  so  much 
an  agent,  as  an  instrument  used  by  the  payor 
to  perform  the  act  by  which  he  binds  himself. 
Ha/ten  v.  Holbs,  1  Vt.  238.  BeUom  v.  Weeks, 
41  Vt.  603. 

2.  Deliyery.  The  maker  of  a  promissory 
note  took  it  from  the  payee  for  the  purpose  of 
obtaining  the  signature  of  a  surety,  but,  after 
obtaining  such  signature,  refused  to  redeliver 
the  note.  Held,  that  for  want  of  delivery  the 
surety  was  not  bound  by  the  note.  Chamber- 
lain V.  JIopps,  8  Vt.  94.     80  Vt.  26. 

3.  A  note  given  under  an  agreement  not  to  be 
used  unless  signed  also  by  certain  others,  is  not 
effective  in  the  hands  of  any  person  who  takes 
it  with  knowledge  of  such  agreement*  unless 
fully  signed  as  agreed.  Harrington  v.  Wright, 
48  Vt.  425 ;— and  see  Farm,  &  Mechs.  Bank  v. 
Hathaway,  38  Vt.  639.  Holmes  v.  Orossett,  33 
Vt.  116. 

4.  Void  for  uncertainty.  A  note  promis- 
ing to  pay  J  B  ^  ^sixteen  the  first  day  of  March 
next  with  interest,"  was  held  void  for  uncer 
tainty,  and  that  parol  evidence  was  not  admis- 
sible to  explain  it ;  and  that  a  recovery  could  be 
had,  counting  on  the  original  consideration. 
Brmcn  v.  Bebee,  1  D.  Chip.  227. 

5.  The  same  was  held,  where  the  note  was 
to  pay  *' J.  &  Wain  Wright"  (a  sum  named)  **in 
one.  from  the  first  of  Oct.  next,  in  cattle  or 
merch*ble  grain  by  the  firs  of  January  follow 
ing,  with  use.",  WcUnwright  v.  Straw,  15  Vt. 
215. 

6.  Marginal  memorandum,  A  memoran 
dum  made  at  the  bottom  or  in  the  margin  of  a 
written  contract  at  the  time  of  signing  it — and 
this  will  be  presumed  unless  the  contrary  ap- 
pears—which forms  an  important  qualification 
of  the  contract,  and  especially  when  this  is  for 
the  ease  of  the  maker,  has  the  same  effect  as  if 
inserted  in  the  body  of  the  contract.  Whether 
such  memorandum  of  the  place  of  payment 
merely  is  to  be  considered  a  part  of  the  contract 
—qucere,     Fletcher  v.  BlodgeU,  16  Vt.  26. 

7.  A  promissory  note  payable  in  cash  one 
day  after  date,  had  a  memorandum  in  the  mar. 


gin  **,  Payable  in  merchantable  fulled  cloth  in 
one  year,  &c."  Held,  that  the  note  was  pay- 
able according  to  the  memorandum.  Fletcher 
V.  BlodgeU, 

8.  A  memorandum  on  the  margin  of  a  note 
specifying  certain  items  of  property  at  certain 
sums— as  **  Stove  $26,"  &c.— the  sum  total  of 
which,  as  added,  equalled  the  sum  expressed  in 
the  note,  was  held,  in  an  action  for  money  had 
and  received,  to  be  too  uncertain  to  be  relied 
upon  to  determine  that  the  consideration  of  the 
note  was  other  than  money.  Cummings  v. 
Gassett,  19  Vt.  308. 

9.  A  condition  written  on  the  back  of  a 
not^  was  treated  as  if  incorporated  in  the  note. 
Henry  v.  Colman,  6  Vt.  402.     16  Vt.  29. 

10.  In  an  action  on  a  note,  upon  which  an 
indorsement  of  part  payment  appeared  erased ; 
— Held,  that  the  note  might  be  read  in  evidence 
without  first  explaining  the  erasure,  such  in- 
dorsement being  no  part  of  the  note.  Kimball 
V.  Lamson,  2  Vt.  138. 

11.  Canadian  instrument.  A  writing, 
signed  by  the  defendant,  acknowledging  before 
two  notaries  in  Canada  an  indebtedness  to  the 
plaintiff  for  value  received,  and  promising  to 
pay  that  sum  to  him  or  order  with  interest, 
was  held  to  be  a  promissory  note  which  could 
be  declared  upon  as  such  in  this  State.  Hitch- 
cocky.  Cloutier,  7  Vt.  22. 

12.  Negotiability  not  essential.  An  open 
letter  of  request  from  one  to  another  to  pay  a 
third  person  a  certain  sum  of  money — as,  in 
this  case,  an  order— is  a  bill  of  exchange ;  and 
it  is  not  essential  to  the  validity  of  a  bill  of  ex- 
change, or  promissory  note,  that  it  should  be 
negotiable.    Arnold  v.  Sprague,  34  Vt.  402. 

13.  Payable  in  specific  articles.  A  con- 
tract in  the  form  of  a  promissory  note,  payable 
in  specific  articles,  is  treated  in  this  State  as  a 
promissory  note,  as  to  the  form  of  declaring 
upon  it,  and  the  necessity  of  proof  of  consider- 
ation. Denison  v.  Tyson,  17  Vt.  549.  Brooks 
V.  Page,  1  D.  Chip.  340.  Dewey  v.  Washburn, 
12  Vt.  580. 

14.  It  is  so  treated  with  reference  to  the 
statute  of  limitations  as  to  promissory  notes 
witnessed.  Meed  v.  Mlis,  Brayt.  208;— al- 
though no  consideration  be  expressed  in  it. 
Ijeonard  v.  Walker.  lb,  Bragg  v.  Fletcher, 
20  Vt.  351. 

15.  A  recovery  can  be  had  on  such  note  in 
assumpsit,  under  the  common  counts  for  money 
had  and  received.  Perry  v.  Smith,  22  Vt.  301. 
Reed  v.  Sturtetant,  40  Vt.  521. 

16.  The  indorsee  of  such  a  note,  though 
not  negotiable,  must,  in  order  to  charge  the 
indorser,  follow  the  rules  of  the  law  merchant 
with  respect  to  negotiable  paper  in  the  matter 
of  due  demand  and  notice.  Aldis  v.  Johnson, 
1  Vt.  136. 

17.  Where  a  note  is  payable  in  collateral 
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articles  at  a  time  and  place  fixed,  the  maker 
must,  at  the  time  and  place  fixed,  designate  the 
articles  he  oflFers  in  payment.  If  payable  on 
demand  and  a  demand  is  made,  he  must  de- 
liver the  articles  so  as  to  place  them  at  the  dis- 
posal of  the  payee.  Wood  v.  Beeman^  Brayt. 
227. 

18.  Writmg  name  on  the  back.  One  who 
writes  his  name  on  the  back  of  a  promissory 
note,  not  before  being  a  party  to  it,  assumes, 
prima  facte,  the  obligation  of  maker,  and  may 
be  sued  as  snch,  the  same  ap  if  he  had  signed 
the  note  on  its  face.  But,  the  indorsement 
being  in  blank,  parol  evidence  may  be  given  of 
the  real  obligation  intended  to  be  assumed — 
as,  of  guarantor,  indorser,  &c.  Banrrows  v. 
Lane,  6  Vt.  161.  Knapp  v.  Parker,  6  Vt.  642. 
FUnt  V.  Day,  9  Vt.  345.  Nath  v.  SJdnner, 
12  Vt.  219.  Hanf&rd  v.  N<yrt<m,  14  Vt.  228. 
S,  G.  17  Vt.  285.  Strong  v.  Biker,  16  Vt. 
554.  Sylvester  v.  Downer,  20  Vt.  855.  28  Vt. 
163. 

19.  Where  the  defendant,  not  a  party  to  a 
promissory  note,  wrote  his  name  on  the  back 
of  it  in  blank  long  after  it  was  made,  and  After 
it  had  passed  from  the  payee  without  his  in- 
dorsement :-^ffeld,  that  the  defendant  could  be 
sued  as  maker,  in  the  name  of  the  payee,  for 
the  benefit  of  the  holder.     Strong  v.  Biker, 

20.  Where  the  defendant,  iit  the  State  of 
New  York,  put  his  name  upon  the  back  of  a 
promissory  note  signed  by  A  and  made  payable 
to  the  plaintiff  in  New  York,  for  the  purpose 
of  enabling  A  to  purchase  therewith  property 
of  the  plaintiff,  and  the  note  was  so  used ; — 
Held,  that  the  defendant  was  liable  thereon  as 
an  original  promissor;  and  that  this  liability 
was  not  limited  by  a  declaration  of  the  defend- 
ant, at  the  time  he  put  his  name  upon  the  note, 
that  he  would  stand  by  such  signature  only  as 
a  second  indorser,  where  this  declaration  was 
not  brought  to  the  knowledge  of  the  plaintiff. 
JiasA  V.  Skinner,  12  Vt.  219.  17  Vt.  292.  81 
Vt.  820. 

21.  Other  forms.  Where  in  the  body  of  a 
promissory  note  the  language  was*.  **We  the 
subscribers,  jointly  and  severally,  each  one  for 
himself,  as  principal,"  &c.,  but  one  of  the  sign- 
ers attached  to  his  signature  the  word  surety/ ; — 
Held,  that  he  must  be  treated  as  surety.  PeopU^s 
Bank  v.  Peirsons,  30  Vt.  711.  Otherwise,  in 
like  case— except  that  the  word  surety  was  not 
added  to  the  signature.  Claremont  Bank  v. 
Wood,  10  Vt.  582. 

22.  A  promissory  note  in  the  terms  follow- 
ing: **We,  in  behalf  of  the  First  Methodist 
Episcopal  Society  in  Middlebury,  promise," 
&c.,  and  signed  by  the  defendants  in  the  usual 
form  without  any  additions,  was  held  to  be,  at 
least  prima  fade,  the  note  of  the  defendants 
and  their  personal  obligation.  Pomeroy  v. 
Blade,  16  Vt.  220. 


23.  The  purchaser  of  the  plaintiff's  goods 
of  the  plaintiff's  factor  gave  his  note  therefor 
payable  to  his  own  order,  and  simultaneously 
indorsed  it  in  blank.  Held,  that  this  was  in 
effect  a  note  to  the  plaintiff,  and  not  to  the 
factor.     Blackman  v.  Green,  24  Vt.  17. 

24.  The  validity  of  a  negotiable  promissory 
note,  or  the  payee's  title  thereto,  is  not  im- 
peached by  the  fact  that  it  appears  to  have 
been  indorsed  in  full  to  a  third  person,  but 
with  such  indorsement  erased.  Tappan  v.  ITut- 
tin^,  Brayt.  137. 

25.  In  cases  of  promissory  notes  and  bills 
of  exchange,  a  promise  to  the  agent,  naming 
him  and  not  his  principal,  although  the  word 
agent,  or  cashier,  be  added  to  his  name,  is 
a  promise  to  the  agent  as  an  individual,  and 
the  addition  is  simply  descriptive  of  the  person. 
Johnson  v.  CatUn,  27  Vt.  87. 

26.  A  negotiable  promissory  note  given  for 
a  patent  right,  without  the  words,  "Given  for 
a  patent  right"  inserted,  as  required  by  Stat. 
1870,  No.  68,  is  good  in  the  hands  of  a  bona  fide 
holder  for  value,  who  takes  it  before  maturity 
without  notice  of  what  it  was  given  for.  Pendar 
V.  Kelley,  48  Vt.  27. 

27.  So,  it  is  good  without  these  words  in 
the  hands  of  an  assignee,  though  with  notice  of 
the  consideration,  if  the  patent  right  was  good 
and  formed  an  adequate  consideration  for  the 
note,— the  statute  not  declaring  such  note  void, 
but  being  designed  only  to  prevent  the  transfer 
to  innocent  and  bona  ^<2e  purchasers.  Streit  ▼. 
Waugh,  48  Vt.  298. 

28.  Oondition.  Where  a  note  was  given, 
subject  to  the  condition  that  it  should  not  be 
enforced  unless  there  should  be  a  failure  of  title 
in  C  to  certain  lands  by  him  mortgaged ; — 
Held,  that  the  question  of  title  could  be  deter- 
mined in  an  action  on  the  note,  so  far  as  re- 
spected the  obligation  of  the  note.  Beed  v. 
Field,  15  Vt.  672. 

29.  On  demand.  There  is  no  difference 
between  a  note  payable  "when  demanded," 
and  on  demand.  In  either  case,  the  note  is  due 
immediately,  and  may  be  sued  without  demand, 
and  the  statute  of  limitations  begins  to  run 
from  its  date.    Kingsbury  v.  Butler,  4  Vt.  458. 

30.  A  note  given  by  one  who  is  a  constable, 
to  an  attorney,  made  payable  "in  oflacer's  fees, 
as  constable,"  without  more,  is  by  legal  con- 
struction payable  on  demand  or  on  request. 
ThraU  V.  Mead,  40  Vt.  540. 

31.  Grace.  A  note  dated  Aug.  25  and  pay- 
able, with  grace,  four  years  from  date,  falls 
due  Aug.  28.  Bipley  v.  Greenleaf  2  Vt. 
129. 

32.  Place  of  payment.  Where  a  prom- 
issory note  is  made  payable  generally,  no  par- 
ticular place  of  payment  being  named  therein, 
the  place  where  it  was  made  is  the  place  of  pay- 
ment, without  regard  to  the  residence  of  the 
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parties  or  the  place  of  date.  Blodgett  v.  Durgin, 
82  Vt.  861,  and  see  Bryant  v.  Edttm,  8  Vt.  825. 

33.  Where  a  note  is  made  payable  at  a  par. 
ticular  place— as  at  a  bank— the  holder  may  re- 
cover against  the  maker  for  non-payment,  with- 
out averring  or  proving  a  presentment  and  de- 
mand. A  depoirit  of  the  money  there,  when 
due,  would  be  a  payment  of  the  note.  Hart  v. 
Oreen,  8  Vt.  191. 

34.  A  note  made  payable  to  (not  at)  a  bank, 
like  a  note  payable  to  an  individual  person,  is, 
whether  negotiable  or  not,  payable  wherever  it 
may  be  in  lawful  custody.  Bank  of  Newbury 
V.  Richards,  85  Vt.  281. 

35.  Oonsideration.  The  compromise  with- 
out fraud  of  a  doubtful  claim,  or  contingent 
liability— as  the  settlement  of  a  bastardy  prose- 
cution— is  a  sufficient  consideration  to  support 
a  promissory  note,  and  it  cannot  be  avoided  by 
proof  that  the  maker  was  not  in  fact  or  law 
originally  liable.  Holconib  v.  8timp$on,  8  Vt. 
141. 

36.  Chancery  will  not  relieve  the  maker  of 
a  promissory  note  given  to  compromise  a  pend- 
ing action  for  slander,  where  it  does  not  appear 
that  the  action  was  maliciously  brought,  or 
that  there  was  such  overreaching  and  fraud  on 
the  part  of  the  payee  as  makes  it  unconscion- 
able for  him  to  retain  the  note.  Parin  v.  Dex- 
ter, 15  Vt.  879. 

37.  Information  given  in  good  faith  to  a 
party  litigant,  and  disclosing  the  names  of  im- 
portant witnesses  in  his  suit,  may  be  a  good 
consideration  for  a  note.  Chandler  v.  Mason, 
2Vt.  198. 

38.  Tlie  consideration  of  a  note  was  a  quit- 
claim deed  of  land  of  which  the  grantor  had  no 
title,  but  of  which  he  fraudulently  pretended 
to  hav^  title.  Held,  a  good  defense  to  the  note. 
Hawley  v.  Beeman,  2  Tyl.  288. 

39.  A  note  given  for  a  patent  right  may  be 
defended  against,  on  the  ground  that  the  patent 
was  void  by  reason  of  its  not  being  for  a  new 
invention,  although  the  patent  remains  unre- 
pealed«  and  although  the  pretended  patent  was 
conveyed  by  deed  with  covenant.  Parrot  v. 
Famsworth,  Brayt.  174. 

40.  The  right  of  raising  money  by  a  lottery, 
once  granted  by  the  State,  but'  dormant  for 
about  thirty  years  and  without  regularly  ap- 
pointed managers,  was  held  not  to  furnish  a 
good  consideration  for  a  note  given  for  a  pur- 
chase of  the  right.     Rogers  v.  Hough,  4  Vt.  172. 

41.  A  promissory  note,  the  only  considera- 
tion of  which,  however  expressed,  is  love  and 
affection,  cannot  be  enforced  at  law  or  in  equity 
against  the  maker  or  his  estate.  HoUey  v. 
Adams,  16  Vt.  206.  8mith  v.  Kittridge,  21  Vt. 
288. 

42.  A  and  B  executed,  each  to  the  other,  a 
note  of  $2,000,  and  placed  the  notes  in  the 
hands  of  a  third  person  under  a  condition,  that 


if  A  did  not  drink  more  than  three  glasses  [of 
liquor]  a  day  during  his  natural  life,  B's  note 
was  to  be  obligatory ;  but  if  A  drank  more  than 
that  number,  then  his  note  was  to  be  in  force. 
A  forfeited  the  condition  [of  course]  and  his 
note  was  delivered  to  B  by  the  holder.  Held, 
that  the  note  could  not  be  enforced.  Conant  v. 
Jackson,  16  Vt.  386. 

43.  L,  being  indebted  to  the  plaintiff,  pro- 
cured U  to  sign  a  note  with  him,  as  his  surety, 
running  to  the  plaintiff,  payable  in  60  days, 
which  the  plaintiff,  received  in  payment  of  L*s 
debt.  In  procuring  the  signature  of  H  to  the 
note,  L  represented  to  him  that  he  wished  to 
use  the  money  in  an  operation  that  he  could 
make  immediately  profitable,  and  he  had  found 
a  friend  who  would  let  him  have  the  money  on 
the  note.  L  was  wholly  destitute  of  property, 
insolvent,  and  so  remained.  U  signed  the  note, 
relying  upon  these  representations  and  that  L 
would  realize  from  his  operation  and  pay  the 
note.  In  an  action  against  L ; — Held,  that  he 
was  liable  on  the  note.  Qmnn  v.  Hard^  48  Vt. 
875. 

44.  Held,  also,  there  being  nothing  in  the 
facts  to  create  a  suspicion  of  notice  to  the  plain- 
tiff of  any  fraud,  or  any  suspicion, of  bad  faith 
on  his  part,  that  it  was  for  the  defendant,  if  he 
imputed  any  such  thing,  to  prove  it.    lb,  380. 

45.  The  legal  intendment  is,  that  the  payee 
of  a  note  takes  it  upon  the  faith  of  the  persons 
whose  names  appear  upon  it  as  makers.  Smith 
V.  HiU,  45  Vt.  90. 

46.  Illegal.  A  note  given  in  whole  or  in 
part  for  the  compounding  of  penalties  or  sup- 
pressing of  a  criminal  prosecution  is  void,  the 
consideration  being  illegal.  Hinesburgh  v.  ifum- 
ner,  9  Vt.  28.  Woodruff  v.  Hinman,  11  Vt. 
592.     Boteen  v.  Buck,  28  Vt.  308. 

47.  A  note  given  for  the  suppression  of  a 
criminal  prosecution  for  obtaining  goods  by 
false  pretences,  is  upon  an  illegal  consideration 
and  void ;  and  this,  although  the  representation 
that  such  prosecution  had  been  commenced  was 
false,  but  was  acted  upon  as  true,  and  although 
the  note  given  is  only  for  the  amount  of  the 
debt  justly  due.     Botten  v.  Buck, 

Further  as  to  consideration,  see  Contbacjt,  I. 

48.  Ghiaranty  of  genuinene^^.  A  person 
giving  a  security  in  pajrment,  or  procuring  it  to 
be  discounted,  vouches  for  its  genuineness ;  but 
this  rule  has  not  been  extended  to  the  case 
where  the  party,  when  receiving  or  discount- 
ing the  paper,  is  presumed*  from  his  relation  to 
it  to  bave  the  means  of  correct  knowledge  as  to 
its  genuineness,  or  where  it  has  been  kept  an 
unreasonable  time  without  notice  to  the  other 
party  of  its  spurious  character.  Bank  of  8t. 
Albans  v.  Farm.  A  Mech.  Bank,  10  Vt.  141. 
11  Vt.  520.     19  Vt.  206. 

49.  On  the  sale  of  a  promissory  note,  though 
indorsed  **  without  recourse,"  a  warranty  of  its 
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validity  is  implied.    Hannum  y.  Biehardsan^ 
48  Vt.  508. 

50.  Becognition.  The  indorsement  of  part 
payment  upon  a  note  by  the  holder,  without 
proof  of  actual  payment,  has  no  tendency  to 
prove  the  maker's  recognition  of  the  validity  of 
the  note.     Brown  v.  Munger^  16  Vt.  12. 

51.  Where  the  purchaser  of  property,  for 
which  he  has  given  his  promissory  note,  insists 
upon  holding  the  property  under  his  purchase, 
this  operates  as  an  affirmance  of  the  contract  in 
all  its  particulars,  and  he  cannot  question  either 
the  validity  or  the  amount  of  the  note.  Hoflr- 
ringUm  v.  Les,  83  Vt.  249. 

52.  Negotiability  of  notes.  An  action 
does  not  lie  in  favor  of  an  assignee  of  an  instru- 
ment, in  form  a  negotiable  promisssory  note, 
but  sealed — it  being  a  specialty.  Read  v.  Yowng, 
1  D.  Chip.  244. 

53.  A  note  payable  to  order,  or  bearer,  in 
current  bills,  cannot  be  sued  in  the  name  of  an 
indorsee  —  the  same  not  being  payable  *' in 
money."     Collins  v.  Lincoln,  11  Vt.  268. 

54.  A  note  was  made  payable  to  **M,  or 
bearer,  on  demand,  after  a  lease  shall  be  given 
up  from  M  to  O,  dated,"  &c.  In  the  absence 
of  any  proof  as  to  the  length  of  time  the  lease 
was  to  run  ; — Held,  that  the  note  was  payable 
upon  a  contingency,  and  therefore  not  negoti- 
able, and  could  be  sued  only  in  the  name  of  M. 
Dwtner  v.  Tucker,  81  Vt.  204. 

55.  The  negotiability  of  a  note  or  bill,  or 
certificate  of  deposit,  is  not  destroyed  by  a  con- 
tingency wliich  depends  on  an  event  which 
necessarily  must  happen,  so  that  the  only  con- 
tingency, or  uncertainty,  is  as  to  time ;  nor,  if 
the  contingency,  as  to  time  of  payment,  de- 
pends on  an  act  to  be  done  by  the  holder  in 
reference  to  the  instrument  itself,  to  hasten  or 
fix  the  time  of  payment ;  as  if  made  payable  a 
given  numl)er  of  days  after  presentment  and 
demand.  Jn  such  case,  the  instrument  imports 
an  abmlute  indebtedness.  Pfck,  J.,  in  JSmilie 
V.  SUnms,  39  Vt.  315.  Bfllotrs  Falls  Bank  v. 
Rutland  Co.  Bank,  40  Vt.  877. 

56.  But  where  the  contingency  is  collateral 
to  the  instrument,  and  depends  on  an  act  to  be 
done,  on  the  performance  of  which  the  liability  of 
the  party  sought  to  be  charged  depends,  it  is  not 
negotiable ; — and  so  held,  where  a  certificate  of 
deposit,  in  form  negotiable,  was  made  payable 
on  the  return  of  a  certain  outstanding  guaranty, 
given  by  the  signer  of  the  certificate,  of  a  cer- 
tain note  of  the  payee  of  the  certificate.  SmiUe 
V.  St^crns. 

56.  The  plaintiff,  as  bearer,  brought  suit 
upon  the  following  note:  ** Brandon,  March 
14,  1868.  For  value  received  I  promise  to  pay 
Barzillai  Davenport,  or  bearer,  seventy-five  dol- 
lars, one  year  from  date  with  interest  annually ; 
and  if  there  is  not  enough  ];ealized  by  good 
management  in  one  year,  to  have  more  time  to 


pay  in  the  manufacture  of  the  plaster  bed  on 
Steam's  land.  S.  A.  Capron."  Held,  that  the 
note  was  payable  in  money,  and  not  upon  a 
contingency  but  at  all  events,  and  was  negoti- 
able ;  the  uncertainty  as  to  time  of  payment 
being  made  certain  by  the  law,  viz  :  reasonable 
time  after  the  expiration  of  the  year,  **  if  there 
was  not  enough  realized."  Capron  v.  Capron, 
44  Vt.  410. 

57.  Deposit  certificate.  A  certificate  of 
deposit  made  payable  to  the  order  of  the  depo- 
sitor, *'on  the  return  of  this  certificate,** or  "on 
the  presentation  of  this  certificate  properly  in- 
dorsed," is  negotiable.  Smilie  v.  Stevens,  89  Vt. 
316.  Bellows  Falls  Bank  v.  Rutland  Co.  Bank, 
40  Vt.  377. 

58.  Oomity  order.  An  order  drawn  by 
the  judges  of  the  county  court  upon  the  county 
treasurer,  payable  to  A  B,  or  order,  is  not  nego- 
tiable so  as  that  an  action  will  lie  upon  it  in  the 
name  of  an  indorsee.  Hyde  v.  Franklin  County, 
27  Vt.  185. 

59.  Town  order.  A  town  order,  negoti- 
able in  form,  was  held  negotiable  in  Balrymple 
V.  Whitingham,  26  Vt.  845.  Cook  v.  WinhaU, 
48  Vt.  484.  Contra,  Taft  v.  Pittsford,  28  Vt. 
288. 

60.  Time  of  negotiating,  &c.  A  note 
originally  negotiable  ceases  to  be  so  by  the 
death  of  the  maker  and  an  adjudication  there- 
on by  the  commissioners.  Ja/rvis  v.  Barker, 
8  Vt.  445. 

61.  As  it  relates  to  the  negotiability  of  notes 
payable  on  demand,  and  in  questions  between 
the  indorsee  and  indorser,  and  between  the  in- 
dorsee and  the  maker,  they  are  to  be  considered 
as  payable  in  a  reasonable  time ;  and  what  is  a 
reasonable  time  is  a  question  of  law  to  be  decid- 
ed by  the  court,  on  the  facts  which  may  lie  found 
by  the  jury.     Dennett  v.  Wyman,  13  Vt.  4a5. 

62.  The  defendants  were  partners,  and  K, 
one  of  them,  furnished  money  to  be  used  in  the 
partnership  business  and  took  a  note  therefor, 
payable  to  himself  or  order,  signed  by  himself 
and  the  other  defendants  individually.  K*s 
wife  became  owner  of  the  note  and  sent  it  to 
the  plaintiff  by  K  for  collection,  and  K  indors- 
ed it  to  the  plaintiff  for  collection  merely.  K 
made  no  defense.  Held,  that  the  plaintiff  could 
recover  against  all  the  defendants.  Ormshee  v. 
Kidder,  48  Vt.  361. 

63.  Place  of  payment— Lex  lod.  A  pro- 
missoiy  note  payable  generally,  that  is,  where 
no  particular  place  of  payment  is  mentioned, 
is  to  be  treated  as  a  note  of  the  place  or  coun- 
try where  made,  and  to  be  payable  there;  and 
the  rights,  duties  and  obligations  growing  out 
of  it,  and  matters  in  discharge  of  it,  are  to 
be  determined  by  the  laws  of  that  place,  or 
country.     Peek  v.  Hihbard,  26  Vt.  698. 

64.  The  liability  of  the  maker  of  a  promis- 
sory note  and  to  what  person  liable,  whether  the 
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payee,  indorsee,  or  a  creditor  under  an  attach- 
ment by  the  trustee  process,  is  to  be  determined 
by  the  laws  of  the  State  which  determine  the 
obligation  of  the  contract.  Emer&on  v.  P<U- 
ridge,  27  Vt.  8.  CJiaw  v.  Hought^on,  16  Vt. 
694.  W(n'den  v.  N<mr9e,  86  Vt.  766.  Wheeler 
V.  Winn,  38  Vt.  122. 

65.  If  the  tdtus  of  the  debt  is  here,  the  sub- 
ject matter  being  within  this  jurisdiction,  the 
validity  and  effect  of  a  judgment,  wherever 
pleaded  in  defense,  would  be  determined  by 
our  law,  and  not  by  the  law  of  the  foreign 
forum.  So  held  as  to  an  attachment  by  trustee 
process.  lb.  See  Baylies  v.  Houghton,  16.  Vt. 
626. 

66.  The  maker,  resident  in  this  State,  of  a 
negotiable  promissory  note  drawn  and  made 
payable  in  this  State,  though  to  a  resident  citi- 
zen of  another  State,  may  be  held  as  trustee  of 
the  payee  under  the  trustee  process.  Chase  v. 
Houghton,  16  Vt.  694. 

67.  This  is  so,  although,  by  the  laws  of  the 
State  where  the  payee  resides,  such  paper  is 
not  subject  to  the  trustee  process,  and  although 
the  payee  may  have  transferred  the  note  before 
Its  maturity  to  another  resident  citizen  of  that 
state,  if  the  indorsee  fail  to  give  notice  of  such 
transfer  to  the  maker  before  service  of  the  trus- 
tee process.  Emerson  v.  Fatridge,  27  Vt.  8. 
Worden  v.  Nmirse,  86  Vt.  766.  Wheeler  v. 
Winn,  88  Vt.  128. 

68.  So,  under  like  circumstances,  where  no 
place  of  payment  was  specified  in  the  note,  but 
the  note  was  executed  and  delivered  in  this 
State,  for  a  debt  contracted  in  this  State,  and 
in  part  settlement  of  a  business  which  continu- 
ed down  to  the  service  of  the  writ ; — Held,  that 
the  note  must  be  taken  to  be  payable  in  this 
State ;  that  the  situs  of  the  debt  was  here,  and 
the  law  of  this  State  controls ;  and  the  maker  of 
the  note  was  held  chargeable  as  trustee  of  the 
payee.     Worden  v.  Nourse, 

69.  A  negotiable  promissory  note,  executed 
by  a  citizen  of  this  State  in  the  State  of  Massa- 
chusetts, and  payable  and  delivered  to  a  citizen 
of  that  State,  but  without  place  of  payment 
specified,  was  held,  by  intendment,  as  payable 
in  Massachusetts,  and  not  subject  in  this  State 
to  attachment  by  trustee  process  for  the  debt  of 
the  payee,  it  being  exempt  from  such  process  by 
the  law  of  Massachusetts.  Baylies  v.  Houghton, 
16  Vt.  626.  Approved,  Worden  v.  N(mrse,  86 
Vt.  760 ;  but  the  place  of  execution  ought  not 
to  be  decisive.     Peck,  J,     lb. 

70.  Where  a  promissory  note  was  executed 
in  the  State  of  New  York  between  parties  resi- 
dent there,  and  was  there  negotiated  while  cur- 
rent, but  was  paid  by  the  maker  before  maturi- 
ty, and  suit  was  afterwards  brought  thereon  in 
this  State  in  the  name  of  the  bona  fide  holder 
for  value  y—Held,  that  the  law  of  New  York 
furnished  the  rule  of  decision:  and  that  the 


maker  could  not  set  up  such  payment  in  de- 
fense, although  by  the  law  of  this  State,  as  it 
then  was,  such  pajrment  would  have  been  a  de- 
fense if  this  had  been  a  Vermont  contract 
Harrison  v.  Edtcards,  12  Vt.  648. 

71.  Where  a  promissory  note  was  executed 
and  dated  in  the  State  of  New  York  and  made 
payable  generally  with  interest,  and  from  the 
circumstances  attending  the  transaction  it  ap- 
peared reasonably  certain  that  tbe  parties  con- 
templated and  understood  that  it  was  to  be  paid 
in  Vermont ; — Held,  in  an  action  by  an  assignee 
who  took  the  note  overdue,  that  interest  should 
be  cast  at  the  Vermont  rate,  six  per  cent. 
Austin  V.  Imus,  28  Vt.  286.  [The  circumstan- 
ces were  these :  The  payee,  residing  on  his 
farm  in  Addison,  Vt.,  sold  the  farm  to  the 
maker,  then  residing  at  Moriah,  N.  Y.  The 
deed  of  the  farm  and  this  mortgage  note  with 
others  given  therefor,  were  executed  and  dated 
at  Moriah,  the  payee,  by  the  deed,  reserving 
the  use  of  part  of  the  dwelling  house  on  the 
farm,  and  part  of  the  fruit, for  himself  and  fami- 
ly, for  a  time  extending  beyond  the  maturity  of 
the  notes ;— the  note  read:  "  For  value  received 
in  Moriah,"  &c.] 

72.  The  law  of  the  place  of  payment  of  a 
promissory  note  determines  as  to  days  of  grace. 
Blodgett  v.  Durgin,  82  Vt.  861.  Bryant  v, 
Edson,  8  Vt.  826. 

73.  The  plaintiff  residing  in  New  Hamp- 
shire, sold  to  D  in  Massachusetts  where  he  re- 
sided, cattle,  and  took  D's  note  therefor  dated 
in  Massachusetts,  payable  generally  in  16  days 
from  date.  The  plaintiff  brought  the  note  to 
Vermont  where  the  defendant  resided,  and  the 
defendant  there  signed  it.  Held,  that  the  note 
was  payable  in  Massachusetts,  and  the  defend- 
ant was  entitled  to  grace  under  the  law  of  Mas- 
sachusetts.    Bryant  v.  Edson. 

74.  Upon  notes  and  drafts  drawn  in  this 
State  and  payable  in  New  York  the  current 
rate  of  exchange,  as  customary  and  legal  in 
that  State,  was  allowed  in  making  up  the  judg- 
ment. Farmers'  Bank  v.  Burchard,  88  Vt. 
846. 

Further  as  to  the  kno  of  place,  see  Con- 
tracts, II.    Intkbest,  27  and  seg, 

II.     Pbbsentmknt  and  Acokptanck  of  Bills. 

75.  The  holder  of  a  bill  of  exchange  made 
payable  in  any  specified  time  after  sight,  or 
aJXer  demand  made,  must  present  it  for  accept- 
ance within  a  reasonable  time ;  but  where  the 
bill  is  made  payable  at  a  given  time  from  the 
date,  he  is  not  bound  to  present  it  for  accept- 
ance until  the  day  named  for  payment.  Bank 
of  Bennington  v.  Raymond,  12  Vt.  401. 

76.  There  is  no  rule  requiring  that  a  bill  of 
exchange  must  be  actually  shown  to  the  drawee, 
in  order  to  a  valid  and  binding  acceptance.    It 
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is  enough,  if,  when  applied  to  for  acceptance, 
he  is  enabled  by  seeing  the  bill,  or  otherwise, 
to  give  an  intelligent  answer.  Fisher  v.  Beck- 
wUh,  19  Vt.  31. 

77.  A  contract  to  pay  an  order  to  be  drawn 
upon  a  party,  binds  him  to  pay  it  according  to 
the  contract,  and  he  cannot  change  it  by  a 
qualified  acceptance  of  the  order  when  present- 
ed.   Hauns  v.  Ortffln.    N.  Chip.  42. 

78.  A  parol  acceptance  of  a  bill  of  exchange 
is  binding.  Fuher  v.  Beekwithy  19  Vt.  31. 
Bank  of  Butkmd  v.  Woodruff,  34  Vt.  93.  Ar- 
noid  V.  Sproffue,  34  Vt.  402. 

79.  At  common  law  a  parol  or  oral  accep- 
tance of  a  bill  is  binding.  It  is  not  within  the 
statute  of  frauds,  nor  is  it  void  for  want  of  con- 
sideration;— for  the  common  presumption  is, 
that  the  bill  was  drawn  on  account  of  some  in- 
debtedness from  the  drawee  to  the  drawer, 
and  so  the  acceptance  is  an  undertaking  by 
the  drawee  to  pay  his  own  debt.  Fisher  v. 
Beekwith,    Arnold  y.  Sprague, 

80.  A  parol  acceptance  of  a  draft  is  binding ; 
and  such  acceptance,  varying  the  time  of  pay- 
ment from  the  time  specified  in  the  bill,  is  as 
binding  as  if  absolute  according  to  the  terms  of 
the  bill,  if  the  holder  receives  this  as  an  accep- 
tance.    Vt.  Marble  Co.  v.  Mann,  86  Vt.  697. 

81.  The  defendants,  residing  in  New  York, 
were  drawees  of  two  bills  of  exchange  to  which 
the  drawer  and  indorser  were  parties  only  for 
the  accommodation  of  the  drawees.  The  de- 
fendants presented  the  bills  to  the  plaintiffs 
agent  resident  in  New  York  to  be  forwarded  by 
him  to  the  plaintifTs  bank  in  Vermont  for  dis 
count  for  their  use,  assuring  such  agent  that  the 
bills  should  be  paid,  but  they  did  not  accept  the 
bills  in  writing,  as  required  by  the  statute  of 
New  York.  The  agent  presented  the  bills  at 
the  bank  in  Vermont,  and  upon  his  report  of 
what  had  taken  place  between  him  and  the  de- 
fendants in  New  York,  the  bank  discounted 
the  bills,  and  the  proceeds  were  sent  to  the  de- 
fendants in  New  York  and  were  used  by  them. 
Held,  that  the  plaintiff  was  entitled  to  recover 
upon  the  common  counts  as  for  money  loaned, 
treating  the  bills  as  collateral  security ; — also, 
temUe,  this  might  be  treated  as  a  valid  parol  ac- 
ceptance in  Vermont,  and  a  recovery  be  had  on 
the  special  count  for  an  acceptance.  Bank  of 
Sutland  v.  Woodruff,  84  Vt.  89. 

82.  The  acceptance  of  a  bill  by  the  drawee 
is  prima  facte  evidence  of  his  having  in  his 
hands  effects  of  the  drawer  to  the  amount  of 
the  bill.  Hence,  such  acceptance  and  payment 
will  not,  of  themselves,  sustain  a  colint  in  as- 
sumpsit against  the  drawer  for  money  paid  to 
bis  use.  Chittenden  v.  HurUmrt,  2  Aik.  183. 
19  Vt  84. 

83.  A  debt  due  from  the  drawer  of  a  bill  of 
exchange  to  the  payee  is  a  good  consideration 
for  he  acceptance  of  the  bill  by  the  drawee ; 


and  the  acceptor  cannot  set  up,  as  against  the 
payee,  that,  as  between  himself  and  the  drawer, 
there  was  no  consideration.  Arnold  v.  Spra^gue, 
34  Vt.  402. 

84.  Where  a  bill  of  exchange  is  drawn  upon 
the  party  personally,  and  he  accepts  it  in  his 
own  name,  he  is  bound  personally  although  he 
is  in  fact  agent  of  another,  and  this  known  to 
the  payee.     lb, 

85.  Where  a  bill  for  value  is  accepted,  the 
acceptor  is  the  party  primarily  liable,  and  the 
drawer  is  but  his  surety,  or  guarantor.  The 
release  of  the  drawer,  in  such  case,  by  the 
holder,  is  a  .relinquishment  merely  of  so  much 
of  his  security,  and  does  not  affect  the  liability 
of  the  acceptor.  Farm,  &  Meeh.  Bank  v. 
Bat/ibone,  26  Vt.  19. 

86.  Where  a  bill  of  exchange  was  drawn 
and  accepted  at  the  time  when  the  drawer  had 
an  open  account  with  the  acceptor  for  goods 
which  the  drawer  was  in  course  of  sending  to 
the  acceptor  for  sale,  with  the  apparent  under- 
standing that  the  bill  was  to  be  paid  by  the  ac- 
ceptor and  charged  in  the  general  account ; — 
Held,  that  the  bill  should  be  treated  as  drawn 
for  value,  and  not  as  an  accommodation  bill, 
and  imposed  upon  the  acceptor  the  primary 
obligation  to  pay  it ;  and  that  its  legal  charac- 
ter, in  this  respect,  was  not  affected  by  any  sub- 
sequent alteration  in  the  balance  of  the  account, 
nor  by  the  fact,  afterwards  ascertained,  that 
the  drawer  was  indebted  to  the  acceptor  at  the 
time  of  the  acceptance.    lb. 


III.     Effect  where  Note   is  Given 
Subsisting  Claim. 


FOR    A 


87.  Prima  £Ekcie  payment.  A  promissory 
note,  either  of  the  debtor  or  of  a  third  person, 
given  in  settlement  of  an  account  or  for  a  pre- 
vious debt,  is  prima  facie  payment,  so  that  a 
suit  cannot  be  maintained  upon  the  original  in- 
debtedness, whether  the  note  be  paid  or  not. 
Hutchins  V.  Olcutt,  4  Vt.  549.  Ttyrrey  v.  Baspter, 
13  Vt.  452.  Farr  v.  Stevens,  26  Vt.  299.  Col- 
lamer  V.  Langdon,  29  Vt.  82.  Wait  v.  Brewster, 
81  Vt.  516.    46  Vt.  460. 

88.  Such  presumption  may  be  rebutted  by 
evidence  that  the  note  was  cot  received  as  pay- 
ment, and  whether  so  received  is  a  question  of 
fact  dependent  upon  the  contract  or  understand- 
ing of  the  parties.  Follett  v.  Steele,  16  Vt.  30. 
Fare  v.  Stevens.  OoUamer  v.  Ijangd  n.  Wait 
V.  Brewster.    Dickinson  v.  Kin^,  28  Vt.  378. 

89.  Where  the  creditor  accepts  either  the 
promissory  note  of  his  debtor,  or  of  a  third  per- 
son, in  settlement  of  a  previously  unsettled  mat- 
ter of  account  or  dealing,  this,  prima  fa^le,  is 
payment.  But  if  the  debtor's  note  be  by  mis- 
take defective,  so  that  no  recovery  can  be  had 
upon  it,  or  if  such  note,  or  bill,  of  a  third  per- 
son prove  unavailable,  without  the  creditor's 
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fault,  he  may  resort  to  his  original  demand. 
T<yrrey  v.  boater,  13  Vt.  452.     29  Vt.  42  3. 

90.  Otherwise  in  case  of  fraud,  ^. 
Though  a  promissory  note  be  received  in  pay- 
ment of  an  account  or  debt,  yet  if  so  received 
by  fraud  or  misrepresentation,  or  misapprehen- 
sion as  to  facts,  the  creditor  supposing  other 
parties  to  be  bound  by  it  who  are  not,  or  there 
be  any  infirmity  in  the  note  by  reason  of  whicli 
it  cannot  be  enforced,  the  intention  to  receive 
it  as  payment  is  rebutted,  and  the  creditor  may 
sue  upon  the  original  debt.  Hutchi'M  v.  OlcuUy 
4Vt.  649.  Torrey  v.  Boater,  Farr  v.  SteveTis, 
26  Vt.  299.  Wait  v.  Brewster,  31  Vt.  516. 
Wemet  v.  MUsiaqvm  lAme  Co.^  46  Vt.  458. 

91.  Partnership  debt.  The  taking  of  the 
note  of  one  member  of  a  firm  on  account  of  a 
copartnersliip  debt,  and  receipting  the  account, 
\%  prima  facie  a  satisfaction  of  the  debt  against 
the  firm.     Stephens  v.  Thompson,  28  Vt.  77. 

92.  But  this  presumption '  may  be  rebutted 
by  proof  that  the  note  was  not  received  as  in 
satisfaction.  Spo/ulding  v.  ZakjUow  Woolen  Mill, 
86  Vt.  150. 

93.  Payment  only  in  qualified  sense. 
Where  a  promissory  note  is  given  for  an  exist- 
ing debt,  the  debt  still  exists  although  evidenced 
by  the  note.  In  an  action  for  the  collection  of 
the  debt  the  creditor,  in  form,  is  confined  to  his 
remedy  on  the  note ;  and  in  this  sense,  and  for 
this  purpose,  it  is  often  said  in  this  State  that  the 
giving  of  a  promissory  note  for  an  existing  debt  is 
prima  fade  payment.  But  it  is  not  a  payment 
in  the  sense  of  extinguishing  the  debt  so  as  to 
discharge  the  creditor's  claim  upon  collateral  se- 
curities for  the  original  debt,  unless  so  agreed. 
Pinney  v.  Kimpton,  46  Vt.  80. 

94.  Taken  as  a  security.  Where  a  note 
is  taken  for  an  account,  but  not  as  payment,  a 
recovery  can  be  had  upon  the  account  without 
a  surrender  of  the  note,  provided  the  note  re- 
mains in  the  custody  or  power  of  the  party. 
But  if  negotiable,  and  it  has  been  negotiated,  it 
must  be  surrendered  before  the  plaintiff  can 
have  execution  upon  his  judgment.  Street  v. 
Mall,  29  Vt.  166. 

95.  A  promissory  note  taken  in  payment  of 
a  pre-existing  debt,  as  a  former  note,  is  taken 
upon  a  valuable  and  valid  consideration ;  and 
it  is  not  essential  to  payment,  that  the  former 
note  should  be  surrendered.  Diaon  v.  Dixon, 
31  Vt.  450. 

96.  New  York  law.  By  the  law  of  New 
York  the  taking  of  a  note,  either  of  the  debtor 
or  of  a  third  person,  for  a  pre-existing  debt,  is 
no  payment,  unless  so  expressly  agreed.  Ros- 
seau  V.  CuU,  14  Vt.  83.  Street  v.  HaU,  29  Vt. 
165. 

97.  The  defendant's  account  with  the  plain- 
tiffs was  settled  by  giving  therefor  the  note  of 
a  third  person,  and  the  plaintiffs  receipted  the 
bill  as  follows:     *' Received  payment  by  D. 


Piatt's  note  at  three  months,  payable  at  Missis- 
quoi  Bank."  The  whole  was  a  New  York  trans- 
action. Held,  that  the  receipt,  by  the  law  of 
New  York,  imported  nothing  more  than  that 
the  plaintiffs  had  received  the  note,  which,  if 
paid,  would  be  payment  of  the  accoimt.  Street 
v.  Hall, 

98.  The  plaintiff  had  an  account  against  the 
defendants,  H  &  M,  as  partners,  also  one 
against  H  individually,  and  another  against  H 
&  Bro.,  partners,  and  settled  them  all  with  H, 
by  taking  his  individual  note  therefor,  payable 
in  four  months.  M  objected  to  the  settlement 
of  H.  &  M's  account  in  that  way,  preferring 
that  it  should  be  kept  separate,  and  to  pay  their 
own  debts ;  but  tlie  plaintiff  insisted,  for  the 
reason  that  it  stood  on  the  ledger  to  M's  ac- 
count and  that  he  was  acquainted  with  H  and 
was  not  afraid  to  trust  him.  The  plaintiff  cred- 
ited the  note  received  and  balanced  all  the  ac- 
counts so  settled,  and  H  charged  H  &  M  the 
amount  of  their  account  so  included  in  the  note. 
Two  months  afterwards,  M  requested  the  plain- 
tiff to  send  him  a  statement  of  his  account 
against  the  then  late  firm  of  H  &  M,  and  the 
plaintiff  sent  one  embracing  only  those  items 
which  had  accrued  since  the  said  settlement. 
The  note  was  not  paid.  In  an  action  of  book 
account  against  H  <&  M  to  recover  the  items  in- 
cluded in  the  note,  the  auditor  reported  the 
special  facts,  and  that  he  ''did  not  find  that  the 
plaintiff  did  expressly  agree  to  accept  the  note 
in  payment  of  the  account."  The  court  as- 
sumed this  to  be  a  New  York  transaction  and 
to  be  governed  by  the  law  of  New  York,  viz., 
that  the  taking  of  a  note  for  a  pre-existing  debt 
does  not,  prima  facte,  discharge  such  debt,  but 
that  to  have  such  effect,  it  must  appear  affirm- 
atively to  have  been  taken  with  an  express 
agreement  that  it  should  be  in  payment,  or  dis- 
charge, of  the  debt ;  and— Held,  that  there  was 
here  such  express  agreement — that  is,  an  agree- 
ment as  matter  of  fact,  the  result  of  the  mutual 
understanding  and  meeting  of  minds  of  the  par- 
ties as  distinguished  from  an  agreement  which 
the  law  implies ;  and  that  the  account  was  paid 
by  the  note.   Robinson  v.  Hurlburt,  84  Vt.  115. 

99.  The  giving  of  a  note  on  settlement  otji 
claim  does  not  preclude  the  party  from  im- 
peaching the  consideration  by  proof  of  facts 
then  supposed  to  exist,  but  of  which  he  then 
knew  no  evidence.  MiddUbury  College  v.  WU- 
Uainson,  1  Vt.  212. 

100.  Statute.  After  judgment  upon  a  pro- 
missory note  given  for  a  pre-existing  account, 
for  the  purpose  of  determining  whether  the  de- 
fendant could  be  admitted  to  the  poor  debtor's 
oath,  the  contract  was  held  to  have  been  ''made 
and  entered  into"  at  the  date  of  the  note.  Beok- 
with  V.  Houghton,  11  Vt.  602. 

101.  Consideration.  Where  a  bill  or  note 
is  taken  as  a  collateral  security  for  a  debt,  the 
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antecedent  debt  is  a  sufficient  consideration  for 
the  transfer,  and  the  party  giving  it  cannot 
withdraw  it  at  will ;  but  whether,  in  such  case, 
the  consideration  is  sufficient  to  cut  off  all  equi- 
ties between  the  original  parties  to  the  collater- 
al, where  there  is  no  agreement  to  give  time 
upon  the  original  dehi—qtuBre.  Austin  v.  Cur- 
tis, 31  Vt.  64.  See  Atkinson  v.  Brooks,  26  Vt. 
569. 

rV.     Transfer. 

1.  Mode. 

102.  By  indorsement.  The  administrator  of 
the  payee  of  a  negotiable  promissory  note  may 
indorse  the  same,  and  his  indorsee  may  sustain 
an  action  thereon  in  his  own  name,  as  indorsee. 
Oriswold  v.  Bttmumj  6  Vt.  269.  Ccthoon  v. 
Motyre,  11  Vt.  604. 

103.  An  indorsement  of  a  promissory  note 
made  and  signed  with  a  lead  pencil  was  held 
good.     Cflosson  v.  Stea/ms,  4  Vt.  11. 

104.  The  words  value  received  are  not  essen- 
tial to  the  validity  of  an  indorsement,  in  order 
to  pass  the  legal  property  and  right  of  action  to 
the  indorsee  of  a  note,  so  long  as  no  terms  are 
employed  which  tend  to  negate  or  restrict  his 
right—as,  by  directing  payment  to  be  made  to 
the  indorser's  use,  or  to  the  use  of  a  third  per- 
son ;  nor  can  the  maker  defend  in  an  action  by 
the  indorsee  on  the  ground  of  a  mere  want  of 
valuable  consideration  for  the  indorsement,  in 
the  absence  of  illegality  and  fraud.  Snow  v. 
Conant,  8  Vt.  801. 

106.  Where  a  promissory  note  payable  to  A 
B,  or  order,  was  indorsed,  *'  pay  to  C  D  "  ;— 
Heldy  that  such  indorsement  was  not  restrictive, 
but  was  in  legal  effect  the  same  as  if  indorsed 
to  C  D,  <w  order,  in  terms ;  and  that  the  indor- 
see of  C  D  could  maintain  an  action  against  A 
B  as  indorser.    Hodges  v.  Adams,  19  Vt.  74. 

106.  A  promissory  note,  payable  to  the  or- 
der of  the  payee,  was  negotiated  and  indorsed 
in  these  words:  **Mr.  Keyes  [the  maker],  Sir, 
— please  pay  the  bearer  the  within  without  re- 
course to  the  indorser,"  and  this  signed  by  the 
payee.  Held,  that  this  was  a  sufficient  in- 
dorsement to  enable  the  assignee  to  maintain  an 
action  upon  the  note  in  his  own  name,  as  indor- 
see.    Keyes  v.  Waters,  18  Vt.  479. 

107.  The  firm  of  A,  B  «&  Co.,  a  partnership 
consisting  of  A,  B  and  C,  was  dissolved  by  the 
death  of  C.  The  defendant  afterwards  execut- 
ed a  promissory  note  made  payable  to  "the  late 
firm  of  A,  B  &  Co."  B  sold  his  interest  in  the 
note  to  A,  and  then  A  indorsed  the  note,  with- 
out recourse,  in  the  name  of  A,  B  &  Co.,  to  the 
plaintiff.  Held,  (1),  that  the  note  was  legally 
payable  to  the  surviving  partners,  A  and  B ; 
(2),  that  it  could  be  legally  indorsed  by  use  of 
the  same  names  to  whom  it  was  in  terms  made 


payable,  "  A,  B  &  Co." ;  (3),  that  A  being  sole 
owner  of  the  note,  could  sell  and  indorse  it, 
and  by  such  indorsement  had  transferred  the 
legal  interest  to  the  plaintiff  as  indorsee.  Doug- 
lass  V.  Hall,  22  Vt.  451. 

108.  An  indorsement  of  a  negotiable  pro 
missory  note  in  this  form:  "I  warrant  this 
note  collectable  when  due,"  is  sufficient  to 
transfer  the  legal  title  to  the  note  and  enables 
the  assignee  to  sue  as  indorsee  by  adding  to  it 
an  order  to  pay  to  himself ;  but  this  does  not 
create  the  same  liability  as  a  general  or  blank 
indorsement,  but  is  limited  and  restricted  ac- 
cording to  the  terms  used.  Benton  v.  Fletcher, 
31  Vt.  418.  Hammond  v.  ChamberUn,  26  Vt. 
406.     See  PaHridge  v.  Davis,  20  Vt.  499. 

109.  A  blank  indorsement  of  a  promissory 
note  may  be  filled  up  according  to  the  real  obli- 
gation created  by  it.  But  this  is  mere  form  and 
may  be  made  at  any  time,  and,  if  made  wrong, 
may  be  corrected  at  any  time ;  and  it  is  just  as 
well  if  not  made  at  all.  Sylvester  v.  Downer, 
20  Vt.  366. 

110.  An  indorsement  of  a  blank  note,  or  bill 
of  exchange,  without  sum ,i  date  or  time  of  pay- 
ment, will  bind  the  indorser  to  pay  any  sum, 
payable  at  any  time,  which  the  person  to  whom 
the  indorser  intrusts  it  may  choose  to  insert. 
Mich.  Ins,  Co,  V.  Leaventporth,  30  Vt.  11. 

111.  By  delivery.  By  force  of  the  com- 
mon law  without  the  aid  of  any  statute,  a  pro- 
missory note  payable  to  A  B,  or  bearer,  may  be 
sued  in  the  name  of  a  bona  fide  bearer,  as  such, 
without  indorsement.  Matthews  v.  Hall,  1  Vt. 
91Q,  Skinner,  G.  J.,  dissenting.  3Vt.  642.  6 
Vt.  249.     lOVt.  162. 

112.  The  actual  possession  of  a  promissory 
note  payable  to  A  B,  or  bearer,  is  evidence  of 
title  in  the  holder,  and  of  such  legal  interest  as 
to  entitle  him  to  maintain  a  suit  upon  it  in  his 
own  name — the  note  being  transferable  by  de- 
livery, which  is  equivalent  to  an  indorsement 
and  passes  the  legal  interest.  Fletclier  v.  Fletch- 
er, 29  Vt.  98.  Boardman  v.  Boger,  17  Vt.  689. 

113.  Deposit.  The  case  of  depositing  a 
note  with  a  third  person,  upon  the  terms  that 
he  have  one-half  he  can  collect  upon  it,  is  not 
understood  to  vest  any  interest  in  the  note  in 
such  depositary,  or  as  precluding  the  owner 
from  collecting  it  himself,  if  he  have  an  op- 
portunity.  Manwell  v.  Briggs,  17  Vt.  176. 

114.  Be-transfer.  Where  a  party  to  a  pro- 
missory note  has,  after  negotiating  it,  paid  and 
taken  it  up,  he  has,  as  to  ail  parties  prior  to  tiim 
to  whom  he  has  the  right  to  look  for  payment, 
the  same  right,  and  to  again  transfer  it,  that  he 
had  originally.     Norton  v.  Dmener,  33  Vt.  26. 

2.   Time  of  transfer;  holder  bona  fide,  for  value. 

115.  Presumption.  In  the  absence  of  proof 
as  to  the  time'  when  a  note  was  indorsed,  the 
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legal  presumption  is  that  it  was  indorsed  before 
due  and  while  current.  Wcuthbum  v.  Ramsdelly 
17  Vt.  299.    Leland  v.  Famham,  25  Vt.  558. 

116.  So,  a  note  payable  to  bearer,  passing  by 
delivery,  is  presumed  to  have  come  to  the  party 
claiming  as  bearer,  before  its  maturity.  Harri- 
son V.  Edwa/rd$,  12  Vt.  648. 

117.  Where  a  note  payable  on  demand  ap- 
peared to  be  indorsed,  and  there  was  no  proof 
of  the  time  of  the  indorsement  \—Heldy  that  it 
should  be  presumed  to  have  been  indorsed  at  a 
time  earlier  than  five  months  after  its  date,  and 
while  current.  Leland  v.  FamJiam^  25  Vt. 
553. 

118.  Note  payable  on  demand.  A  ne- 
gotiable  promissory  note,  payable  on  demand 
with  interest,  indorsed  ten  months  after  its 
date,  was  held  past  due  when  indorsed,  and 
subject  to  all  defenses  that  would  be  available, 
if  the  suit  had  been  brought  by  the  original 
payee.    M<yrey  v.  Wakefield,  41  Vt.  24. 


119.  Such  a  note  indorsed  two  months  after 
date,  was  held  to  have  been  past  due  when  in- 
dorsed.    Camp  V.  Cla/rk,  14  Vt.  887. 

120.  Otherwise,  where  a  note  payable  on  de- 
mand was  indorsed  two  days  after  date.  Den- 
neU  V.  Wyman,  18  Vt.-485. 

121.  As  relates  to  the  negotiability  of 
notes  payable  on  demand,  and  in  questions  be- 
tween the  indorsee  and  indorser  and  between 
the  indorsee  and  maker,  they  are  to  be  consid- 
ered as  payable  in  a  reasonable  time,  and  what 
is  a  reasonable  time  is  a  question  of  law,  to  be 
decided  by  the  court  on  the  facts  which  may  be 
found  by  the  jury.    lb. 

122.  Holder  for  yalue.  Recognized,  as 
the  law  of  New  York,  that  a  negotiable  promis- 
sory note  passed  in  payment  or  as  security  of  a 
precedent  debt,  is  not  received  "in  due  course 
of  trade,"  so  as  to  cut  oflf  defenses  as  against 
the  payee.    RimeU  v.  Bv4ik,  14  Vt.  147. 

123.  Where  a  negotiable  bill  or  note  is  as- 
signed and  delivered  before  its  maturity,  as  col- 
lateral security  for  a  debt  which  is  created  at 
the  time  of  the  assignment,  the  assignee  be- 
comes a  holder  for  value.  Grmcold  v.  Da^is, 
81  Vt.  890. 

124.  The  purchaser  of  a  negotiable  note, 
who  gives  his  own  note  for  the  purchase  price, 
is  a  holder  for  value  in  the  commercial  sense. 
A^ms  V.  8(mle,  88  Vt.  588. 

125.  One  who  takes  a  bill  or  note  indorsed 
while  current,  in  payment  and  extinguishment 
of  a  pre-existing  debt,  is  regarded  as  a  holder 
for  value.  Atkinmm  v.  Brooks,  26  Vt.  574. 
Dinton  V.  Dixon,  81  Vt.  450.  Q:uxnn  v.  Hard, 
48  Vt.  375.     RusseU  v.  Splater,  47  Vt.  278. 

126.  The  plaintiff,  a  tenant  in  common 
with  W,  in  land,  requested  W  to  sell  it.  W 
sold  and  conveyed  it  as  his  own  to  the  defend- 
ant, and  took  the  defendant's  notes  therefor 
payable  to  W*b  wife  or  bearer,  and  was  guilty 


of  a  fraud  in  the  sale  in  respect  to  the  boun- 
daries. The  plaintiff  afterwards  conveyed  his 
half  of  the  land  to  W,  and  received  from  W 
therefor  one  of  said  notes  while  current,  and 
without  notice  of  the  fraud  of  W.  Held,  that 
the  plaintiff  was  not  a  holder  for  value  in  the 
sense  of  the  commercial  rule ;  that  this  was  not 
a  purchase  of  the  note  for  value,  but  a  division 
of  the  avails  of  the  sale  of  the  land,  and  that 
the  note  was  subject  to  the  defense  existing 
against  it  in  the  hands  of  W.  Kelly  v.  Pember, 
85  Vt.  183. 

127.  —bona  fide.  The  purchaser  of  nego- 
tiable paper  must  exercise  reasonable  prudence 
and  caution  in  taking  it.  If  the  circumstances 
are  such  as  ought  to  excite  the  suspicion  of  a 
prudent  and  careful  man,  as  to  the  validity  of 
the  paper  as  between  the  parties  to  it  or  the  pro- 
priety of  the  transfer,  and  the  purchaser  takes 
it  without  inquiry,  he  does  not  stand  in  the 
position  of  a  bona  fide  holder,  but  in  the  posi- 


tion of  the  party  from  whom  he  takes  it,  though 
he  may  have  paid  value  for  it.  Roth  v.  Colmn, 
82  Vt.  125.  Gould  v.  Stevens,  48  Vt.  125.  See 
Sandford  v.  Norton,  14  Vt.  284. 

128.     A,  one  of  a  partnership  doing  business 
as  wharfingers  at  Port  Kent,  N.  Y.,  there  made 
three  promissory  notes  in  the  name  of  his  firm, 
but  beyond    the    scope   of    the    partnership, 
amounting  to  $2,500,  payable  to  the  order  of  C, 
and  delivered  them  to  C  without  consideration 
and  for  the  accommodation  of  C  in  his  business. 
C  indorsed  these  notes  while  current  to  the 
plaintiff  in  Troy,  N.  Y.,  who  discounted  them, 
supposing  them  to  be  business  notes;   but  C 
was  then  largely  indebted  to  him,  and  he  knew 
C  to  be  insolvent.    In  purchasing  the  notes  he 
relied  almost  entirely  upon  N,  who,  as  he  was 
informed  and  the  fact  was,  was  one  of  the  firm 
and  owned  considerable  property  and  lived  at 
Burlington,  Vt.,  and  the  plaintiff  did  not  know 
the  responsibility  of  the  other  members  of  the 
firm.    He   made  no  inquiry  as  to  N*s  knowl- 
edge of  the  making  of  the  notes,  nor  whether 
they  were  business  or  accommodation  notes. 
In  an  action  upon  the  notes  the  referee  reported 
the  above  facts,  and  added:  **The  referee  is  of 
opinion  from  the  facts  here  found  and  submit- 
ted, that  the  plaintiff   ought,   in    good    faith 
towards  N,  to  have  inquired  before  taking  these 
notes  of  C,  whether  N  had  authorized  the  mak- 
ing of  them,  and  was  wanting  in  due  and  rea- 
sonable diligence  in  not  making  any  inquiry 
of  N,  or  C,  whether  the  same  were  accommoda- 
tion notes  merely,  and,  if  so,  whether  they  were 
authorized  by  the  defendant."    Held,  that  this 
statement  of  the  opinion  of  the  referee  was  to 
be  treated  as  a  finding  of  the  fact  of  a  want  of 
due  care  and  diligence  on  the  part  of  the  plain- 
tiff in  the  purchase  of  the  notes,  and  as  such 
was  conclusive ;  that  the  special  facts  detailed 
legally  tend  to  support  such  finding  of  the  re- 
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feree,  and  that  the  plaintiff  could  not  recover 
against  N.    Moth  v.  Golmn. 

129.  The  plaintiff  purchased,  before  due,  a 
n^otiable  promissory  note,  at  a  discount  of 
#50,  of  a  stranger  who  professing  to  be  the 
payee's  agent.  He  refused  to  guaranty  pay 
ment  of  the  note,  but  the  plaintiff  knew  the 
maker,  and  that  he  was  apparently  good. 
He  did  not  know  the  payee,  and  had  no  com- 
munication with  him,  nor  with  the  maker, 
nor  inquired  as  to  the  consideration  of  the  note, 
but  supposed  there  was  no  defense  to  it.  The 
note  was  in  fact  without  consideration.  In  an 
acti<»i  upon  the  note,  the  court  directed  a  ver- 
dict for  the  plaintiff.  Held  erroneous;  that 
these  facts  were  sufBcient  to  put  the  plain 
tiff  upon  inquiry,  and  that  the  case  should 
have  been  submitted  to  the  jury,  to  determine 
whether  the  plaintiff,  on  reasonable  inquiry, 
could  have  ascertained  that  the  note  was  with- 
out consideration.  Omild  v.  SttoeTis,  48  Vt. 
125. 

130.  Consideration  of  indorsement.  The 
indorsement  of  a  negotiable  promissory  note,  al- 
though as  collateral  security  for  a  smaller  sum 
due,  is  irrevocable,  and  vests  the  title  in  the  indor- 
see, and  he  may  recover  against  the  maker  the 
whole  amount  of  the  note,  holding  the  surplus, 
after  payment  of  his  claim,  in  trust  for  the  in- 
dorser ;  and,  in  such  suit,  the  maker  cannot  set 
up  in  defense  any  claims  of  the  indorser  against 
the  indorsee  in  respect  to  the  note,  the  maker 
being  a  stranger  thereto.  Ta/rhell  y.Sturt&canty 
26  Vt.  518. 

131.  The  maker  of  a  note  cannot  defend  an 
action  upon  it  by  an  assignee,  on  the  ground 
that  the  assignee  took  it  of  the  payee  in  pay- 
ment for  liquors  sold  him  in  violation  of  law. 
StreU  V.  Waugh,  48  Vt.  298. 

8.  Sffeet  08  to  miUing  off  defen$e»  and  equities. 

132.  Statute  of  1798.  Where  the  maker 
(rf  a  promissory  note,  payable  to  A  B,  or  bear- 
er, is  sued  by  one  as  bearer^  no  demand  can  be 
pleaded  in  set-off  except  a  demand  against  the 
I^ntiff  in  the  action ;— distinguished  from  the 
case  of  an  action  by^  an  indoriiee  under  the  Stat. 
of  1798.    Parker  v.  KendaU,  8  Vt.  540. 

133.  The  statute  of  1798,  allowing  indorsees 
of  notes  to  maintain  actions  thereon  in  their 
own  names,  had  a  proviso  securing  to  defend- 
ants such  rights  of  set-off  as  they  had  against 
the  original  payee  before  notice  of  the  indorse- 
ment The  Stat.  Nov.  17,  1886,'  repealed  this 
proviso,  but  provided  that  the  act  should  not 
impair  anff  right  whieh  had  acorued  under  the 
former  act.  Heldy  that  the  right  of  set-off  as 
against  the  original  payee,  for  a  breach  qf  the 
covenant  against  incumbrances  before  the  pass- 
age of  the  act  of  1886  and  before  notice  of  the 
assignment,  waa  saved  by  that  act,  and  that 


this  right  extended  to  payments  in  extinguish, 
ment  of  the  inciunbrance  made  after  the  pass- 
age of  that  act,  and  after  notice  of  the  assign- 
ment.   Alden  v.  Pa/rkMll,  18  Vt.  206. 

134.  While  the  statute  of  1798  was  in  force, 
allowing  the  maker  of  a  note  to  make  the  same 
defense  against  an  indorseeas  against  the  payee, 
the  defendant  gave  his  negotiable  note,  payable 
in  one  year,  to  J,  and  received  therefor  from  J 
a  deed,  and  a  written  agreement  to  deliver  up 
the  note  to  the  defendant  whenever  the  defend- 
ant should  re-deed  or  deliver  said  deed  to  him, 
which  should  be  in  full  payment  of  the  note, 
and  the  note  be  void.  J  indorsed  the  note  to 
the  plaintiff  before  due  and  absconded.  Upon 
notice  thereof,  the  defendant  exhibited  the  con- 
tract to  the  plaintiff  and  offered  to  rescind  the 
trade,  and  to  re-deed,  and  insisted  on  his  right 
to  do  so.  The  plaintiff  declined  to  take  a  con- 
veyance, and  the  defendant  procured  the  deed 
to  him  to  be  recorded.  Held^  that  this  was  a 
defense  to  the  action  by  the  indorsee.  OoodaU 
V.  Rich,  18  Vt.  602. 

135.  Notice  given  by  the  payee  of  a  note  to 
the  maker,  that  he  had  indorsed  it,  is  sufficient 
notice  under  the  statute  of  1798  to  protect  the 
indorsee  against  any  after  payment  or  credit  to 
the  payee.     Stewart  v.  Ba/mum,   Brayt.  178. 

Vt.  704. 

136.  At  common  law— Transfer  before 
due.  In  an  action  by  the  holder  against  the 
maker  of  a  promissory  note  made  payable  to 
bearer,  and  presumably  transferred  before  due ; 

Held,  that  a  payment  made  before  the  note 
fell  due,  but  not  indorsed,  could  not  be  shown 
in  defense.     Potter  v.  BartUtt,  6  Vt.  248. 

137.  By  WilUams,  C.  J.  It  is  not  necessary 
for  the  holder  to  show  that  he  paid  any  consid- 
eration for  the  note,  unless  the  maker  can  in 
some  way  impute  force  or  fraud  to  him,  and 
the  note  is  not  subject  to  any  offset  or  equitable 
considerations  between  the  original  parties 
thereto.  If  the  maker  shows  that  the  note  was 
put  in  circulation  by  fraud  or  force  and  throws 
suspicion  upon  the  title  of  the  holder,  or  shows 
that  he  took  it  after  it  became  due,  he  may 
compel  the  holder  to  prove  that  he  paid  a  con- 
sideration for  it,  or  took  it  in  the  regular  course 
of  business.    lb, 

138.  Where  a  negotiable  promissory  note 
has  been  assigned  before  due,  the  payment  of  it 
to  the  payee,  though  made  in  good  faith  and 
without  notice  of  the  assignment,  will  not  avail 
against  the  holder.  In  such  case,  if  the  maker 
does  not  find  his  note  in  the  hands  of  the  payee 
when  it  falls  due,  he  should  presume,  as  the 
law  presumes,  that  it  has  been  transferred,  and 
should  pay  it  when  and  where  he  finds  it.  No- 
tice of  such  assignment  is  required  for  no  pur- 
pose, except,  under  the  statute,  to  protect  the 
note  from  attachment  by  trustee  process  for  the 
debt  of  the  payee.  Oritmld  v.  i><ww,  81  Vt.  890, 
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139.  Tlie  maker  of  a  negotiable  promissory 
note  became  surety  for  the  payee  upon  another 
note,  and  promised  to  pay  the  latter  before  no- 
tice of  the  transfer  of  the  first,  but  paid  the 
second  after  such  notice.  Held,  that  such  pay 
ment  could  not  be  applied  in  set-o£f  as  against 
the  first  in  the  hands  of  the  indorsee.  Shertoood 
V.  FraneU,  11  Vt.  204. 

140.  The  indorsement  of  a  negotiable  prom 
issory  note,  for  a  valuable  consideration  while 
current,  by  the  payee  thereof  who  holds  the 
same  in  trust,  will  pass  a  good  title,  as  against 
the  cestui  que  trust,  to  an  indorsee  who  has  no 
notice  of  the  trust.     Kepes  v.  Wood,  21  Vt.  881. 

141.  Illegality,  fraud,  duress,  want  or  fail- 
ure of  consideration,  is  no  defense  to  a  negotia- 
ble promissory  note  negotiated  before  due,  and 
in  the  hands  of  a  bona  fide  holder  for  value. 
Pmrers  v.  BaU,  27  Vt.  662. 

142.  Knowledge  of  defense.  A  promis- 
sory note  assigned  to  a  party  with  knowledge 
of  its  consideration,  though  taken  before  due, 
is  subject  to  any  defense,  as  respects  the  con- 
sideration, which  might  be  made  to  it  if  taken 
when  overdue.     Thrall  v.  HorUm,  44  Vt.  386. 

143.  The  consideration  of  a  promissory  note 
was  land  sold,  and  the  note  was  assigned  by 
the  payee,  while  current,  to  the  plaintiff  hav- 
ing knowledge  of  the  consideration.  Held, 
that  a  suit  then  pending  against  the  payee, 
which  affected  the  title  of  the  land,  was  not  con- 
structive notice  to  the  plaintiff,  that  the  consid- 
eration of  the  note  had  failed.  Sattyer  v.  PJia- 
ley,  38  Vt.  69. 

144.  Burden  and  order  of  proof.  Where 
the  plaintiff  sues  as  indorsee  of  a  note  or  bill, 
the  indorsement  in  common  form  imports, 
prima  faci£,  a  bona  fide  transfer  for  value,  and 
he  is  not  bound  to  show,  in  opening  his  case,  how 
he  came  by  the  note  or  bill,  even  where  notice 
to  that  effect  has  been  served  upon  him  before 
trial.  But  where  the  defendant,  either  by  call- 
ing witnesses  or  cross-examining  the  plaintiffs 
witnesses,  makes  out  a  case  upon  which  none 
but  a  bona  fide  holder  for  value  is  entitled  to 
recover  against  him,  it  then  becomes  incum- 
bent upon  the  plaintiff  to  show  that  he  is  en- 
titled to  the  advantage  of  suing  in  such  a  char- 
acter;—as,  that  he  paid  value,  and  that  he  was 
guilty  of  no  want  of  ordinary  care  in  taking  it. 
Sanford  v.  Norton,  14  Vt.  228.  See  Roth  v. 
Colvin,  32  Vt.  125.  Potter  v.  BaHUtt,  6  Vt. 
250. 

145.  Held,  that  where  a  bill  has  been  in- 
dorsed for  value  before  due  and  without  knowl- 
edge that  it  was  an  accommodation  bill,  the 
holder  may  treat  all  parties  to  it  as  liable  to 
him  according  to  their  relative  positions  on  the 
bill,  and  this  right  is  unaffected  by  any  subse- 
(juent  knowledge  that  the  bill  was  given  for 
accommodation.  Hence,  in  such  case,  the  re- 
lease  of   the  drawer   will  not  discharge  nor' 


affect  the  primary  liability  of  the  acceptor; 
and,  by  Isham,  J.,  the  rule  is  the  same  in 
equity;  —  and,  quaere,  whether  the  rule  is 
not  the  same,  where  the  indorsee  had  knowl- 
edge, at  the  time  he  received  the  bill,  that  it 
was  given  for  the  accommodation  of  the  drawer. 
Farmeri^  &  Mechanicff  Bank  v.  Bathbone,  26 
Vt.  19. 

146.  Transfer  after  due.  A  negotiable 
note  not  indorsed,  but  assigned  by  parol  after 
due,  is  subject  to  all  the  equity  existing  at  the 
time  in  the  maker.  Foot  v.  Ketchum,  15  Vt. 
258. 

147.  A  promissory  note  indorsed  or  assigned 
when  overdue  is  subject  in  the  hands  of  the 
assignee  to  all  equities  between  the  original 
parties  arising  out  of  the  note  transaction  itself, 
and  to  the  application  of  all  payments  thereon, 
and  of  any  demands  due  the  maker  from  the 
payee  where  there  was  an  agreement  to  that 
effect  before  the  transfer ; — as,  an  agreement  to 
apply  another  note  which  the  maker  held 
against  the  payee.  Britton  v.  Bishop,  11  Vt 
70 ;— an  account  found  due  the  maker  on  set- 
tlement after  the  note  was  given.  WalMdge 
V.  Kibbee,  20  Vt.  548.  28  Vt.  884;— a  like 
agreement,  made  at  the  time  the  note  was  given, 
to  apply  an  existing  account,  the  balance  to 
be  thereafter  ascertained.  Pecker  v.  Sawyer,  24 
Vt.  459. 

148.  In  an  action  by  the  holder  of  a  pro- 
missory note  assigned  after  it  fell  due  by  its 
terms,  a  contract  made  with  a  former  holder 
to  extend  the  time  of  payment  beyond  its 
terms,  and  beyond  the  time  of  the  commence- 
ment of  the  suit,  of  which  the  plaintiff  before 
he  became  owner  of  the  note  had  notice,  was 
used  as  a  defense.  Paddock  v.  Jones,  40  Vt. 
474. 

4.  Demand  and  notice  to  charge  iTidorser. 

149.  Law  merchant.  The  law  merchant, 
2A  applied  to  negotiable  promissory  notes,  was 
held  not  applicable  to  the  general  circumstances 
and  situation  of  this  State.  Rhodes  v.  Risley, 
N.  Chip.  84.     1  D.  Chip.  52.    (1791.) 

150.  In  an  action  by  the  indorsee  against 
the  indorser  of  a  note  not  negotiable,  and  in- 
dorsed after  due;-— Held,  that  the  defendant 
might  prove  that  it  was  agreed  by  parol,  at  the 
time  of  the  transfer,  that  he  should  be  liable 
only  in  the  event  that  the  holder  should  be  un- 
able to  collect  the  note  by  suit  against  the 
maker.     Miner  v.  Robinson,  1  D.  Chip.  392. 

151.  The  hiw  merchant,  as  applicable  to 
demand  and  notice  to  charge  the  indorser  of  a 
promissory  note,  was  first  adopted  in  Nash  v. 
Har\ington,  2  Aik.  9.    lb,  265.     (1826.) 

152.  In  general.  There  roust  be  due  de- 
mand and  notice  back,  to  charge  an  indorser, 
although  the  maker  be  insolvent,    lb. 
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153.  What  is  reasonable  notice  to  an  indor- 
ser  of  a  note  in  order  to  charge  him,  is  purely  a 
question  of  law,  where  the  facts  are  found.  Ih. 

154.  To  charge  the  indorser  of  a  note,  the 
holder  must  present  it  for  payment  on  the  day 
it  falls  due  and  give  notice  to  the  indorser  of 
non-payment  within  a  reasonable  time ;  which, 
according  to  the  general  rule,  if  he  resides  in 
the  same  place,  must  be  on  the  same,  or,  at  far- 
thest, by  the  next  day,  or,  if  in  a  different 
place,  by  the  next  post.  If  the  holder  gives 
time  to  the  maker,  the  indorser  is  discharged. 

WhittUsey  v.  Dean,  2  Aik.  268. 

155.  The  indorsement  of  a  note  waiving 
nfftiee  is  not  a  waiver  of  demand  upon  the 
maker ;  and  if  demand  be  not  duly  made,  the 
indorser  will  be  discharged.  Buchanan  v.  Mar- 
shall, 22  Vt,  561. 

156.  Place  of  demand.  A  note  was  dated 
Bennington,  Vt.,  Dec.  29,  1888,  payable  April 
1,  1840.  At  the  time  the  note  was  executed, 
the  maker  resided  at  Wrentham,  Mass.  At  the 
time  it  was  indorsed,  viz.,  the  spring  of  1869, 
he  came  to  Bennington  with  a  son  and  daugh- 
ter, leaving  his  wife  in  Wrentham,  and  began 
to  keep  house  with  his  son  and  daughter,  his 
housekeeper,  and  was  engaged  in  business  there, 
and  remained  there  personally  until  July  follow- 
ing, when  he  returned  to  Wrentham  and  con- 
tinued to  reside  there  ever  after,  but  left  his 
son  and  daughter  living  in  the  same  house,  the 
son  being  his  agent  and  a  partner  in  his  business 
at  Bennington.  Held,  that  demand  of  payment 
made  at  the  matiuity  of  the  note,  of  the  daughter 
at  the  house,  in  the  absence  of  the  son,  was  suf- 
ficient to  charge  the  indorser,  it  not  appearing 
that  the  maker  had  abandoned  his  residence  in 
Bennington,  or  given  up  the  idea  of  returning 
to  his  house  there.  Sanfard  v.  Norton,  17  Vt. 
285. 

157.  Where  a  promiwory  note,  executed  in 
the  State  of  New  York  between  parties  resident 
there,  but  made  payable  at  **  Orwell,  Vt.,"  was 
indorsed  to  the  plaintiff  who,  as  the  maker 
knew,  resided  at  Orwell ;  —  qucere,  whether 
any  formal  demand  of  payment  was  neces- 
sary to  charge  the  indorser,  as  the  maker  had 
no  domicile  or  place  of  business  at  or  near  the 
place  of  payment;  but,  if  so; — Held,  that  pre- 
sentation and  demand  at  the  Bank  of  Orwell, 
the  most  public  banking-house,  which  was 
also  the  plaintiff's  principal  place  of  business, 
were  sufficient.     AutfUn  v.  Wilwn,  24  Vt.  630. 

158.  A  note  payable  at  a  bank  may  be  pre- 
sented there  for  payment  at  any  time  during 
banking  hours  on  the  day  of  its  maturity,  and  if 
not  paid  when  so  presented,  the  holder  is  at 
liberty  to  treat  it  as  dishonored;  and  notice 
thereof,  given  on  the  same  day,  will  charge  the 
indorser.     Thorpe  v.  Peek,  28  Vt.  127. 

159.  Where  a  promissory  note  was  made 
payable  **at  any  bank  in  Boston;"— ZTfW,  that 


demand  made  at  any  bank  which  the  holder 
might  elect,  was  sufficient  to  charge  the  indors- 
er—the  maker  having  made  no  election.  Brick- 
ett  V.  Spalding,  88  Vt.  107. 

160.  Notice,  how  giyen.  Notice  of  the 
dishonor  of  a  bill  or  note,  in  order  to  charge  a 
party,  must  be  addressed  to  him  at  the  place  of 
his  residence,  unless  he  is  shown  to  have  a  pri- 
vate business  place  elsewhere.  Commercial  Bank 
V.  Strong,  28  Vt.  816. 

161.  Where  the  defendant  resided  at  Rut- 
land, but  was  president  of  a  corporation  having 
its  office  at  Poultney,  and  it  was  not  shown 
that  he  had  any  place  of  private  business  at 
Poultney  ;^Held,  that  notice  addressed  to  him 
at  Poultney  of  the  dishonor  of  a  bill  of  which 
he  was  indorser,  was  not  sufficient.     lb, 

162.  The  law  does  not  require  that  the  fact, 
that  notice  to  an  indorser  was  seasonably  de- 
posited in  the  postofflce,  should  be  proved  by 
a  single  witness  who  can  swear  positively  to 
the  fact;  but  all,  who  had  anything  to  do  about 
the  matter  of  depositing  the  notice,  should  be 
called.  There  is  no  such  rule  of  proof,  as  that 
the  fact  must  be  established  by  positive  evi- 
dence and  cannot  be  left  to  inference  or  pre- 
sumption, although  the  law  requires  very  great 
certainty  of  proof.    lb. 

163.  Notice  of  the  dishonor  of  a  bill  or  note 
addressed  to  the  indorser  and  directed  by  mail 
to  the  town  postoffice  in  the  town  where  he  re- 
sides, is  sufficient  to  charge  him,  notwithstand- 
ing there  is  another  postoffice  in  the  town, 
nearer  his  residence,  and  at  which  he  does  his 
postoffice  business.  Bank  of  Manchester  v. 
Slason,  18  Vt.  884. 

164.  If  the  holder  of  a  note  does  not  know, 
and  cannot  by  diligent  inquiry  ascertain  the 
residence  of  the  indorser,  it  is  sufficient  to 
charge  him  if  the  holder  give  notice  of  present- 
ment and  non-payment  at  the  first  opportunity. 
BlodgeU  v.  Dwrgin,  82  Vt.  861. 

165.  Oase  of  transfer  after  due.  A  note 
indorsed  after  due  is  to  be  treated,  as  to  de- 
mand and  notice  to  charge  the  indorser,  as  if  it 
fell  due  on  the  day  when  indorsed.  Nash  v. 
Harrington,  2  Aik.  9. 

166.  Where  a  note  was  indorsed  after  some 
months  due,  the  indorser  and  indorsee  living  in 
the  same  village  and  the  maker  about  two  miles 
distant ; — Held,  that  in  order  to  charge  the  in- 
dorser, demand  should  have  been  made  in  a 
day  or  two  at  the  farthest,  and  notice  given  to 
the  indorser  on  the  same  day  of  the  demand.  lb. 

167.  Indorsement  of  paper  not  nego- 
tiable. The  assignee  of  a  note  not  negotiable, 
who  takes  upon  himself  to  pursue  the  n.aker  in 
the  first  instance,  or  the  holder  of  a  note  in 
trust,  must,  in  order  to  charge  the  assignor,  de- 
mand payment  as  in  case  of  a  note  indorsed, 
and,  if  not  paid,  must  forthwith  attach  the  es- 
tate of  the  debtor  if  to  be  found,  and  if  not,  to 
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attach  his  body,— unless  the  maker  should  ab- 
scond leaving  no  effects,  or  become  bankrupt. 
Whittlesey  v.  Dmh,  2  Aik.  263.     (1B37.) 

168.  The  assignee  by  indorsement  of  a  note 
payable  in  speciflc  property  demanded  pa3rment 
of  the  maker  at  the  time  and  place  fixed,  but 
without  having  the  note  present,  and  the  maker 
refused  to  pay  it.  Held,  that  the  indorser  was 
therel^'  discharged.  Eastman  v.  Potter,  4  Vt. 
313. 

169.  As  to  paper  not  negotiable  and  not 
designed  for  commercial  purposes,  as  an  order 
for  payment  in  speciflc  articles,  a  demand  of 
payment  and  notice  of  non-payment  is  sufficient 
to  charge  the  drawer,  if  he  has  sustained  no 
damage  in  consequence  of  the  demand  and  no- 
tice not  having  been  sooner  made  and  given. 
Hawktns  v.  Barney,  27  Vt.  392. 

170.  Void  note.  The  indorsee  of  a  note 
void  in  its  creation,  as  for  want  of  considera- 
tion, may,  upon  a  proper  declaration,  recover 
of  the  indorser  without  proof  of  demand 
Chandler  v.  Mason,  2  Vt.  193.     (1829.) 

171.  Waiver  of  demand  and  notice.  If 
the  indorser  with  knowledge  of  the  existence  of 
facts  which  discharge  him,  as  want  of  proper 
demand  and  notice,  promise  the  holder  to  pay 
the  note,  this  operates  as  a  waiver  of  demand 
and  notice,  and  is  binding.  Blodgett  v.  Durgin, 
32  Vt.  361. 

172.  Such  promise  is  prima  fame  binding, 
and  if  the  indorser  would  exonerate  himself 
therefrom  the  burden  is  on  him  to  prove  his 
ignorance  of  the  facts.  Nash  v.  Harrington, 
1  Aik.  39. 

173.  Part  payment  by  the  indorser,  a  prom- 
ise to  pay,  or  an  acknowledgment  of  liability, 
after  the  note  becomes  due,  is  prima  facie  evi- 
dence, not  only  of  notice,  but  of  presentment. 
Bank  of  U,  S.  v.  Lyman  (U.  S.  C.  C),  20  Vt. 
666. 

174.  The  indorser  of  a  note  had  notice  of 
non-payment,  before  the  expiration  of  the  day 
on  which  the  note  fell  due,  and  thereupon 
promised  to  pay  it.  Held,  that  this  was  a  waiv- 
er of  further  notice.  Seeley  v.  Bisbet,  2  Vt. 
105. 

175.  The  drawer  of  a  bill,  five  days  before 
its  maturity,  gave  the  holder  a  mortgage  to  se- 
cure the  payment  of  it  four  months  afterwards. 
Held,  that  this  was  a  waiver  of  demand  on  the 
acceptor,  and  satisfied  the  usual  averment  of  de- 
mand and  notice  in  a  declaration  on  the  bill 
against  the  drawer.  Fa/rtn,  A  Mech.  Bank  v. 
CatUn,  13  Vt.  39. 

176.  A  written  admission  by  the  indorser  of 
a  bill,  made  out  of  court,  that  he  received  due 
notice  of  dishonor,  is  evidence  of  the  fact,  but 
not  conclusive.  lie  may  show  that  the  writing 
was  signed  by  mistake,  or  under  a  misappre- 
hension of  facts.  Commercial  Bank  v.  Clark, 
28  Vt.  325. 


V.    Action. 
1.  Note  payable  in  specific  cluUtels. 

177.  Demand.  The  payee  of  a  note,  paya. 
ble  in  cattle  at  the  house  of  the  maker  on  a  day 
certain,  called  for  the  cattle  at  the  time  and 
place  named,  but,  at  the  request  of  the  maker, 
he  agreed  to  defer  the  payment  and  call 
another  day  and  take  the  cattle.  In  a  few  days 
after,  he  did  call  at  the  maker's  house  to  take 
the  cattle  on  the  note  and  made  known  his 
business,  but  the  maker  was  not  at  home  to 
turn  out  the  cattle.  The  payee  afterwards  saw 
the  maker  and  told  him  he  had  called  for  the 
cattle  as  he  had  agreed.  Held,  that  it  was  the 
duty  of  the  maker,  after  such  information,  to 
pay  the  cattle  forthwith  on  the  note ;  and  that 
having  neglected  so  to  do  for  three  months,  he 
was  subject  to  an  action  and  recovery  upon  the 
note.     Pike  v.  Mott,  5  Vt.  108. 

178.  The  payee  of  a  note  for  so  many  dol- 
lars payable  in  hemlock  bark  on  demand  and 
dated  in  February,  during  the  summer  follow- 
ing,—the  summer  being  the  proper  time  for 
peeling  such  bark,— demanded  payment  of  the 
note,  of  the  maker,  requesting  him  to  have  the 
bark  peeled  that  summer  and  delivered  the  next 
winter,— winter  being  the  most  convenient  time 
for  delivering  the  bark ;  all  which  the  maker 
agreed  should  be  done.  HeM,  that  this  demand 
was  the  most  appropriate  for  such  a  note,  and, 
that  the  maker  by  failing  to  answer  it  as  he 
promised,  had  become  liable  to  pay  the  note  in 
money,  and  under  the  common  counts  in  as- 
sumpsit.   Bead  v.  Sturtevant,  40  Vt.  621. 

2.  Last  note, 

179.  Lost  or  destroyed.  A  promissory 
note  lost  or  destroyed  will  not  be  treated  as  a 
fnerger  of  the  original  consideration,  so  as  to 
prevent  a  recovery  counting  upon  the  original 
indebtedness.     Laeell  v.  Laeell,  12  Vt.  443. 

180.  Where  a  note  not  negotiable,  or,  if  ne- 
gotiable by  being  payable  to  order,  not  negoti- 
ated, is  lost,  an  action  at  law  may  be  maintained 
on  the  note,  on  proof  of  its  loss,  to  recover  its 
contents.  To  defeat  such  action,  it  should  ap- 
pear affirmatively  that  such  lost  note  was  nego- 
tiable and  had  been  in  fact  negotiated,  or  else 
was  payable  to  bearer,  so  as  to  pass  by  delivery. 
But  if  the  note  is  shown  to  have  been  negotiable 
and  actually  negotiated,  and  so  (probably),  if 
made  payable  to  bearer,  and  the  evidence  shows 
merely  the  loss  of  the  note  and  not  its  destruc- 
tion, the  remedy  is  in  chancery,  and  the  court 
will  require  an  indemnity  to  be  given  before 
granting  relief.  lb.  Hough  v.  Barton,  20 
Vt.  455;  and  see  Miller  v.  But,  db  Wash.  B. 
Co.,  40  Vt.  899. 

181.  On  It  bill  in  equity  to  enforce  th^ 
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payment  of  a  lost  promissory  note  not  negotia- 
ble, or,  if  negotiable,  not  negotiated,  an  afflda- 
yit  of  the  loss  is  essential  to  the  jurisdiction ; 
but  not  so  an  offer  of  indemnity ;— this  may  be 
left  for  the  defendant  to  move.  If  the  note 
has  been  negotiated,  indemnity  should  be  re- 
quired. The  court,  in  this  case,  decreed  pay- 
ment of  a  lost  note  without  an  indemnity,  and 
where  the  orator  had  refused  to  give  one— the 
claim  being  barred  by  the  statute  of  limitations 
at  the  date  of  the  decree.  Hopkins  v.  Adams^ 
20  Vt.  407. 

182.  In  an  action  of  indeUt4U/uH  assumpsit 
brought  to  recover  for  a  lost  promissory  note, 
in  the  name  of  the  original  payee,  b}"^  a  party 
to  whom  he  had  transferred  his  interest  ;—Ileld, 
that  the  fact  that  the  nftmc  of  the  payee  was 
written  across  the  back  of  the  note,  at  the  time 
he  transferred  it,  did  not  prove  that  the  note 
was  made  payable  to  order,  or  bearer,  and  was 
therefore  negotiable.  Hough  v.  Barton,  20  Vt. 
455. 

183.  Surrendered.  A  party  may,  under 
certain  circumstances,  recover  upon  a  promis- 
sory note,  counting  upon  the  note  which  he  has 
voluntarily  given  up  to  be  cancelled.  EdgeU  v. 
Stanford,  6  Vt  551. 

184.  If  a  debtor,  by  false  and  fraudulent 
representations  as  to  his  solvency,  induce  his 
creditor  to  give  up  his  note  upon  part  payment, 
he  may  still  be  sued  upon  it  and  compelled  to 
pay  the  balance.  Monoids  v.  French,  8  Vt. 
85.    29Vt.  415. 

185.  Mode  of  declaring.  It  is  not 
necessary  t/>  declare  specially  on  a  lost  prom- 
issory note,  as  lost.  Viks  v.  Motdton,  11  Vt. 
470. 

186.  Venue.  A  negotiable  note  may  be 
sued  in  the  town  where  the  indorsee  resides, 
although  the  consideration  was  for  goods  sold 
in  some  other  town.  (Blade's  Stat.  c.  12,  No. 
4.)    JSlUs  V.  XeUp,  Brviyt,  202. 

8.  Parties. 

187.  FlaintUTs  title.  In  an  action  upon 
a  note,  not  negotiable,  no  measure  of  interest 
in  a  third  person  can  affect  the  right  of  action 
in  the  name  of  the  payee — he  not  dissenting. 
Sanford  v.  Huitley,-\%  Vt.  170. 

188.  In  an  action  upon  a  promissory  note, 
by  one  having  apparent  right  to  sue,  the  de- 
fendant is  allowed  to  raise  the  question  as  to 
the  plaintiff's  title  only  for  the  purpose  of  pro- 
tecting himself  from  a  subsequent  suit  in  the 
name  of  some  one  having  a  better  title,  and 
who  has  not  acquiesced  in  the  present  suit. 
HackeU  v.  KendaU,  23  Vt.  275. 

189.  In  an  action  upon  a  promissory  note, 
the  defendant  cannot  contest  the  plaintifTs  ap- 
parent legal  title  and  right  to  sue  upon  it,  pro- 
vided that  the  payment,  or  recover}*^  upon  it, 


will  bar  any  further  claim  on  the  note  by  others. 
Fletcher  v.  Fletcher,  29  Vt.  98. 

190.  Where  the  plaintiff  of  record  is  by  the 
terms  of  a  promissory  note  a  proper  party  to 
sue  upon  it,  and  assents  to  the  use  of  his  name 
by  the  real  owner  for  the  purpose  of  the  suit, 
the  action  cannot  be  defeated  by  den3ring  the 
plaintiff's  title,  although  in  fact  the  note  had 
never  been  delivered  to  the  plaintiff,  and  his 
name  was  used  in  the  note  without  his  consent. 
Boardman  v.  Boger,  17  Vt.  689.  Smith  v.  Bur- 
ton,  8  Vt.  288.  Hackett  v.  Kendall,  23  Vt.  275. 
Bank  of  Burlington  v.  Beach,  1  Aik.  62.  Keith 
V.  Goodwin,  31  Vt.  268.  Bank  of  Montpelier 
V.  Joyner,  83  Vt.  481.  Bank  of  Newbury  v. 
Richards,  35  Vt.  281.  Bank  of  Middkbury  v. 
Binghani,  88  Vt.  633. 

191.  And  where  the  real  owner  has  a  right 
to  use  the  name  of  such  plaintiff  for  the  pur- 
poses of  a  suit,  the  suit  cannot  be  defeated  by 
refusing  assent  to  the  prosecution ;  but  an  in- 
demnity  against  costs  may  be  required.  Farm- 
ers* d  Mechanics*  Bank  v.  Humphrey,  36  Vt. 
554. 

192.  The  owner  and  holder  of  a  negotiable 
promissory  note  may  maintain  a  sujl  thereon 
in  the  name  of  another  who,  at  the  time  the 
suit  was  brought,  was  neither  owner  nor  holder, 
nor  had  possession  of  or  any  interest  in  the 
note,  but  consents  that  his  name  be  used  as 
plaintiff,  and  produces  the  note  on  trial.  Aus- 
tin V.  Birchard,  81  Vt.  589. 

193.  Where  a  joint  and  several  negotiable 
promissory  note  had  been  indorsed  in  blank, 
and  judgment  thereon  had  been  recovered 
against  one  of  the  signers  in  the  name  of  a  cer- 
tain indorsee  ;—Held,  that  an  action  lay  against 
the  other  signer  in  favor  of  another  indorsee 
upon  the  same  indorsement— both  suits  being 
for  the  benefit  of  the  payee  who  made  the  in- 
dorsement.    Sawyer  v.  White,  19  Vt.  40. 

194.  PlaintiiTs  interest— legal  or  ben- 
eficial. No  person,  although  in  fact  a  princi- 
pal or  partner,  can  sue  or  be  sued  upon  a  bill 
or  negotiable  note,  unless  he  appears  upon  its 
face  to  be  a  party  to  it.  Where  a  note  was 
made  payable  to  ** Samuel  Javdon,  Esq.,  cash- 
ier, or  order"  ;—Held,  that  an  action  upon  it 
did  not  lie  in  the  name  of  the  Bank  of  the  U. 
S.,  of  which  he  was  cashier.  Bank  of  U.  S, 
V.  Lyman  {U.  S.  C.  C),  20  Vt.  666.  23  Vt. 
782. 

195.  It  is  the  settled  law  of  this  State  Ccon- 
trary  to  general  commercial  law  and  as  held  in 
Bank  of  U.  S.  v.  Lyman,  in  U,  S.  C.  C, 
supra),  that  an  action  upon  a  promissory  note 
may  be  maintained  in  the  name  of  the  party 
beneficially  interested,  where  the  note  is  in 
terms  made  payable  to  his  agent — as,  treasurer, 
cashier,  &c.  Rutland  dh  Burlington  R,  Co. 
V.  Cole,  24  Vt.  33.  Arlington  v.  Hinds,  1  D. 
Chip.  481.    Farms,  cfc  Mechs.*  Bank  v.  Bay, 
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18  Vt.  86.  Bank  of  Manchester  v.  Bla»on,  18 
Vt.  884.  Vt,  Central  R.  Co,  v.  Claye*,  21 
Vt.  80,  and  see  Perkins  v.  Bradley,  24  Vt.  66. 

196.  The  action  may  also  be  maintained  in 
the  name  of  the  person  to  whom  the  note  is  in 
terms  and  by  name  made  payable.  Binney  v. 
Plumley,  5  Vt.  600.  24  Vt.  89.  Johnson  v. 
CatUn,  27  Vt.  87. 

197.  Upon  a  note  payable  to  A,  **  guardian 
of  B/'  the  action  must  be  in  the  name  of  A. 
W hemlock  V.  Wheelock,  6  Vt.  488. 

198.  An  action  upon  a  promissory  note  pay- 
able to  A  and  B,  **Trastee8  of  the  Newmarket 
and  Kingston  Wesleyan  Academy,"  was  held 
well  brought  m  the  name  of  A  and  B.  Binney 
Y.  Plumley,  6  \i,  fm,    24  Vt.  89. 

199.  An  action  cannot  be  sustained  by  a 
town  treasurer,  cu  such,  upon  a  note  given  to 
him  as  *'town  treasurer."  Hinds  v.  Stone, 
Brayt.  280.    See  1  D.  Chip.  481. 

200.  The  defendant  executed  his  note  of 
the  following  tenor:  ** Arlington,  Sept.  27, 
1808.  For  value  received  I  promise  to  pay 
Luther  Stone,  Town  Treasurer,  or  his  succes- 
sors  in  office,  eighty-four  dollars."  It  was 
proved  that  Stone  was  Town  Treasurer  of  Ar- 
lington, and  that  the  consideration  of  the  note 
moved  from  the  town.  Held,  that  an  action 
upon  the  note  lay  in  the  name  of  the  town. 
ArUnffton  v.  Hinds,  1  D.  Chip.  481.  5  Vt. 
488.  8  Vt.  395.  21  Vt.  87.  24  Vt.  89.  27  Vt.  89. 

201.  A  note  was  allowed  against  the  estate 
of  the  maker  of  a  promissory  note  in  favor  of 
**  Andrew  T.  Hall,  President  of  the  Tremont 
Bank."  Held,  that  this  was  no  defense  to  an 
action  against  the  indorser  brought  by  the  Tre- 
mont Bank.  Tremont  Bank  v.  Paine,  28  Vt. 
24. 

202.  Where  one  named  agent,  or  cashier,  is 
the  payer  of  a  bill  or  note  which  is  accepted  or 
given  for  value,  he  may,  in  an  action  in  his 
own  name  against  the  acceptor  or  maker,  re- 
cover the  sum  due  upon  the  common  money 
counts.'    Johnson  v.  CatWn,  27  Vt.  87. 

4.  Pleadings. 

203.  Declaration— suit  by  payee.  In  de- 
claring upon  a  note  payable  in  specific  articles 
at  a  given  time  and  place,  it  is  not  necessary  to 
aver  that  the  plaintiff  was  ready  at  the  time  and 
place  to  receive  pay,  since  the  maker  may  dis- 
charge his  contract  by  a  tender  at  the  time  and 
place,  and  is  bound  to  do  so,  whether  the  payee 
attends  or  not.  Deitey  v.  Washburn,  12  Vt.  580. 
Barney  v.  BUss,  1  D.  Chip.  399.  {Brooks  v. 
Page,  1  D.  Chip.  840,  overruled  on  this  point.) 

204.  Where  a  promissory  note,  or  bill  of  ex 
change,  is  made  payable  at  a  specified  time  and 
place,  it  is  not  necessary  that  it  should  be  there 
and  then  presented,  in  order  to  charge  the 
maker,  or  acceptor.    If  presentment  be  aver 


red  in  the  declaration,  this  is  surplusage  and 
need  not  be  proved.  It  is  matter  of  defense, 
that  the  party  was  ready  there  and  then  to  pay 
the  debt,  and  on  proof  of  this  fact  and  bringing 
the  money  into  court,  he  will  be  discharged  of 
the  damages  and  costs,  as  in  case  of  a  tender. 
TerheU  v.  Downer,  27  Vt.  509.  Hart  v.  Green, 
8  Vt.  191.    16  Vt.  29. 

205.  In  declaring  upon  a  promissory  note, 
it  is  sufficient  to  declare  simply  upon  the  pro- 
mise to  pay  contained  in  the  note,  without  rais- 
ing thereupon  a  liability  to  pay  and  a  further 
promise  based  upon  such  liability.  Binney  v. 
Plumley,  5  Vt.  500.     12  Vt.  580. 

206.  The  defendants  were  ^immoned  ''  to 
answer  to  the  Bank  of  Montpelier,  at,"  &c.,  "in 
a  plea  of  the  case  for  that  the  defendants  by 
their  promissory  note  dated  at  Richmond,  May 
12,  1858,  for  value  received,  jointly  and  sever- 
ally promised  the  President,  Directors  and  Com- 
pany of  the  Bank  of  Montpelier  to  pay  them 
the  sum  of  five  hundred  and  seventy  dollars  in 
three  months  from  date,  which  is  unpaid, 
though  demanded."  This  declaration  was  held 
good  on  general  demmrer.  Bank  of  Montpe- 
lier V.  BusseU,  27  Vt.  719. 

207.  A  declaration  upon  a  promissory  note 
payable  to  A  B,  or  bearer,  in  which  the  only 
averment  of  the  transfer  and  of  the  plaintiff's 
title  was,  that  the  plaintiff 'Ms  the  bona  fide 
owner  and  bearer  of  said  note,"  was  held  suffi- 
cient on  general  demurrer.  White  v.  Tarbell, 
27  Vt.  573. 

208.  Such  declaration,  not  alleging  any  time 
of  pajrment,  was  held  good  on  general  demur- 
rer ; — the  presumption  being,  that  the  note  was 
declared  upon  according  to  its  terms,  and  there- 
fore, according  to  its  legal  effect,  as  payable  im- 
mediately, or  on  demand.    lb, 

209.  In  an  action  upon  a  joint  and  several 
promissory  note  signed  by  four  persons,  the 
original  declaration  counted  against  the  four. 
The  writ  having  been  served  only  on  three, 
with  a  non  est  return  as  to  the  other,  the  plain- 
tiff filed  addditional  counts  against  only  the 
three  on  whom  service  had  been  made.  On  de- 
murrer, the  declaration  was  held  ill  for  misjoin- 
der of  counts.  Claremont  Bank  v.  Wood,  12  Vt. 
252. 

210.  —by  indorsee.  'The  indorsee  of  a 
negotiable  promissory  note  may  recover  against 
the  maker  under  the  general  money  counts. 
Brigham  v.  Hutehins,  27  Vt.  569  ;  and  this, 
although  he  holds  the  note  only  in  trust  for  the 
purposes  of  collection.  Chase  v.  Bumham,  18 
Vt.  447. 

211.  Whether  an  indorsee  can  recover  on 
the  money  counts  in  assumpsit  against  a  mere 
accommodation  indorser,  known  to  be  such 
when  the  note  was  negotiated, — gutsre,  Anst^ 
V.  Burlington,  84  Vt.  506. 

212.  In  an  action  by  the  indorsee,  a  concise 
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Statement  of  the  indorsement  is  sufficient ; — as 
that  the  payee  did  indorse  and  deliver  the  note 
to  the  plaintiff — this  being  a  technical  word 
having  in  law  a  distinct  meaning.  Brooks  v. 
£d9on,  7  Vt.  851. 

213.  In  a  declaration  as  indorsee  of  a  pro- 
missory note  indorsed  by  an  administrator,  it  is 
not  necessary  to  make  profert  of  the  letters  of 
administration,  nor  to  aver  by  whom  they  were 
granted.  An  averment  that  the  appointment 
was  duly  made  is  sufficient.  Cahoon  v.  Moore, 
11  Vt  804.    OHmoid  v.  Bamum,  5  Vt.  289. 

214.  In  an  action  by  the  indorsee  of  a  pro- 
missory note  against  the  maker,  the  declaration 
averred  that  the  defendant  made  his  note  in 
writing  payable  **  to  the  order  of  the  Treasurer 
of  the  Burlington  Mill  Company,  and  that  said 
Treasurer  indorsed  said  note  before  payment  to 
the  plaintiff,"  &c.,  not/»therwise  describing  said 
Treasurer  or  Mill  Company.  Upon  special 
demurrer,  *Hhat  said  declaration  does  not  set 
forth  to  whom  the  said  note  was  made  payable, 
nor  by  whom  indorsed," — Held,  that  it  was  suf- 
ficient.   Perkins  v.  Bradley,  24  Vt.  ^ 

215.  Evidence.  In  an  action  by  indorsee 
against  indorser,  the  declaration  averred  de- 
mand of  payment  and  notice  of  non-payment. 
Held,  that  the  declaration  was  sustained  by 
proof  of  waiver  of  demand  and  notice.  Farm, 
4b  Meeh,  Bank  v.  Day,  13  Vt.  86. 

216.  —under  general  issne.  In  an  action 
upon  a  promissory  note  given  for  the  purchase 
of  land,  the  defendant  cannot,  under  the  general 
issue,  give  in  evidence  the  breach  of  a  covenant 
contained  in  the  deed  against  incumbrances. 
Alden  v.  ParkhiU,  18  Vt.  205. 

217.  Witnessed  note.  In  a  declaration 
counting  upon  a  promissory  note  in  common 
form,  and  adding  the  common  money  count, 
the  defendant  pleaded  to  the  whole  action  the 
statute  of  limitations  of  six  years.  The  repli- 
cation, professing  to  answer  the  whole  plea  as 
to  both  counts,  averred  that  the  action  was 
brought  to  recover  only  the  note  mentioned  in 
the  special  count,  and  that  that  was  a  witnessed 
note.  On  demurrer;— /f^W,  that  the  replica- 
tion  was  ill,  as  being  no  answer  to  the  plea  as  to 
to  the  common  count.  Carpenter  v.  McClure, 
88  Vt.  375.  The  plaintiff  then  entered  a  nolle 
prosequi  as  to  the  common  count,  and  amended 
his  replication  by  averring  that  the  note  was 
a  witnessed  note  ;~JIeld,  that  the  defendant's 
plea,  as  applicable  to  the  common  count,  fell 
with  it,  and  that  the  amended  replication  an- 
swered the  plea.     8.  C,  40  Vt.  108. 

218.  To  bring  a  case  within  the  privilege  of 
the  statute  of  limitations  of  fourteen  years,  in  a 
suit  *'  brought  on  a  promissory  note  signed  in 
the  presence  of  an  attesting  witness,"  the  de- 
claration must  count  specially  upon  the  note. 
If  the  declaration  be  in  the  common  counts,  a 
plea  of  the  conunon  limitation  of  six  years  is  a 


sufficient  bar,  though  the  witnessed  note  be  filed 
as  a  specification.  Lapham  v.  Briggs,  27  Vt. 
28.  Carpenter  v.  MeChire,  88  Vt.  375.  8.  C, 
40  Vt.  108.  Bana  v.  McClure,  89  Vt.  197. 

219.  A  witnessed  note  may  be  counted  up- 
on  in  common  form,  and,  upon  a  plea  of  the 
statute  of  limitations  of  six  years,  the  plaintiff 
may  reply,  that  it  was  a  witnessed  note,  and  this 
is  a  good  answer  to  the  plea  and  is  no  depart- 
ure. Carpenter  v.  McClure.  Bragg  v.  Fletcher, 
20  Vt.  851.   ' 

5.  Defenses, 

220.  Payment.  In  an  action  by  the  payee 
against  the  maker  of  a  promissory  note  made 
payable  at  a  certain  day  at  a  certain  bank,  and 
in  a  form  to  be  negotiated  at  such  bank,  the  de- 
fendant offered  to  prove  that  the  plaintiff  told 
him  at  the  time  of  the  execution  of  the  note 
that  he  might  mail  the  money  to  the  plaintiff 
and  he  would  take  up  the  note  for  him ;  and 
that  on  the  day  after  the  note  fell  due,  he  de- 
posited in  the  mail  a  letter,  containing  the  mon- 
ey, properly  addressed  to  the  plaintiff.  The 
county  court  excluded  the  evidence  offered. 
Held,  (1),  that  the  defense  was  not  objectiona- 
ble as  tending  to  vary  the  terms  of  the  note ; 
that  the  proposition  was  a  separate  and  distinct 
matter  from  the  contract  described  in  the  note ; 
that  being  without  consideration  it  was  revo- 
cable at  will  before  performance,  but  that  if 
performed,  the  notJe  would  have  been  discharg. 
ed ;  that  if  the  money  had  been  mailed  in  due 
season,  its  reception  woujd  have  been  at  the 
risk  of  the  plaintiff.  But,  (2),  not  having  been 
mailed  in  season  for  taking  up  the  note  on  the 
day  it  fell  due,  the  risk  was  the  defendant's, 
and  that,  without  showing  the  arrival  and  re- 
ception of  the  money,  the  note  would  not  be  dis- 
charged. Judgment  for  plaintiff  affirmed. 
FolleU  V.  Eastman,  18  Vt.  19. 

221.  It  was  agreed  between  the  parties  to  a 
promissory  note  that  the  note  might  be  paid  by 
paying  certain  debts  of  the  payee.  Held,  that 
such  payments  were  a  defense  to  an  action 
upon  the  note  by  the  administrator  of  the  payee. 
Oilson  V.  Oilson,  18  Vt.  484. 

222.  The  maker  of  a  negotiable  promissory 
note  will  be  protected  in  paying  or  settling  it 
with  a  holder  who  has  the  apparent  legal  title, 
where  the  maker  acts  in  good  faith  and  there  is 
nothing  to  awaken  suspicion  of  the  holder's 
title.     Bllsfporth  v.  Fogg,  35  Vt.  855. 

223.  It  is  no  defense  to  an  action  against 
the  indorser  of  a  promissory  note,  that  it  has 
been  allowed  against  the  estate  of  the  maker, 
nor  that  the  probate  court  has  ordered  a  divi- 
dend to  be  paid  upon  it.  Tremont  Bank  v. 
Paine,  28  Vt.  24. 

224.  The  defendant  gave  the  plaintiff  a 
promissory  note,  taking  back  a  writing  that  he 
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was  only  surety,  and  that  the  note  was  for  the 
plaintiff  to  pay.  The  parties  afterwards 
settled,  and  the  defendant  on  good  consideration 
agreed  by  parol  to  pay  the  note.  In  an  action 
on  the  note,  the  defendant  set  up  the  writing 
in  defense.  Heidy  that  evidence  of  the  subse- 
quent parol  agreement  was  admissible  and  was 
effective  against  the  writing,  to  reinstate  the 
note  according  to  its  terms.  Norton  v.  Downer ^ 
88  Vt.  26. 

225.  Statute.  The  fact  that  a  note  was 
purchased  for  the  purpose  of  putting  the  same 
in  suit  and  thereby  harassing  the  defendant,  is 
not  a  defense  to  an  action  thereon  brought  in 
the  name  of  the  original  payee.  McOrmsby  v. 
Oilman,  24  Vt.  487.     (G.  S.  c.  125,  s.  13.) 

226.  Note  to  wife.  Where  the  vendor  of 
property  takes  a  note  therefor  to  his  wife,  from 
whom  no  consideration  moves,  it  is  subject  to 
the  same  defenses  as  if  made  payable  to  himself. 
KeUy  V.  Pember,  35  Vt.  188. 

227.  Failure  of  conBideration.  It  is  a 
good  defense  to  a  note  given  as  pajrment  of  a 
judgment,  that  the  judgment  was  afterwards 
set  aside  on  MiMJ/to  9t<«r^to.  Dennison  y.Brototit 
SVt.  170. 

228.  Where  the  sale  of  a  patent  right  for  a 
mowing  machine  constituted  the  sole  conmdera- 
tion  of  a  promissory  note  given  therefor; — ffeldj 
that  it  was  a  good  defense  to  the  note,  as  a 
total  failure  of  consideration,  that  the  patent 
right  was  of  no  value  because  of  a  defect  in  the 
principle  of  construction,  so  that  the  machine 
could  not  be  made  to  work  as  a  mowing  mach- 
ine, although  the  letters  patent  were  authentic 
and  not  vacated.    Clough  v.  Patrick,  37  Vt.  421. 

229.  WiUiams  v.  Hicks,  2  Vt.  86,  which  is 
seemingly  contra,  criticized  and  limited.    lb, 

230.  Where  a  promissory  note  was  given 
for  the  patent  right  of  a  broad  cast  seed-sower 
to  be  used  by  horse  power,  and  the  machine 
was  entirely  worthless  as  such; — Held,  that 
the  failure  of  consideration  was  total,  although 
it  was  afterwards  discovered  that  the  machine 
was  capable  of  being  cut  down  and  varied  in 
its  construction,  so  as  to  be  operated  by  hand, 

,  —a  substantially  different  thing,  and  not  that 
for  which  the  purchaser  bargained.  Craigin  v. 
Fowler,  34  Vt.  826. 

231.  Partial  fsiiliire.  A  partial  failure  of 
consideration  cannot  be  set  up  as  a  defense  pro 
tanto  to  an  action  upon  a  promissory  note, 
where  the  sum  to  be  deducted  cannot  be  ascer- 
tained by  computation,  but  is  unliquidated  and 
subject  to  the  estimation  of  a  jury.  Briggs  v. 
Bogd,  87  Vt.  534.    WiUiams  v.  Hicks,  2  Vt.  89. 

Walker  v.  Smith,  2  Vt.  539.  Stone  v.  Peake, 
16  Vt.  218.  Burton  v.  Schermerhom,  21  Vt. 
289.  27  Vt.  485.  Haisams  v.  Dompier,  28  Vt. 
32.  Richardson  v.  Sanborn,  83  Vt.  75.  Har- 
rington V.  Lee,  33  Vt.  249.  Foster  v.  Phaleg, 
35  Vt.  309.    Farrar  v.  Freeman,  44  Vt.  ( 


232.  Where  there  is  a  partial  failure  of  the 
consideration  of  a  promissory  note — as  by  fraud 
or  misrepresentation — three  things  must  concur 
to  have  an  abatement  in  the  assessment  of 
damages,  viz :  fraud  in  procuring  the  note  for 
the  sum  named :  an  offer  to  rescind ;  and  ability 
by  oomputettion  to  fix  the  amount  to  be  deduct- 
ed. Barrett,  J.,  in  Harrington  v.  Lee.  Walker 
V.  Smith.      Stone  v.  Peake. 

233.  '*  If  there  is  such  a  rule,  there  ought 
not  to  be ;  it  is  sustained  by  no  principle  of 
policy,  convenience  or  justice."  Peck,  J.,  in 
KeUg  V.  Pember,  35  Vt.  186.  Note— This  rule 
is  now  changed  by  Stat.  1867,  No.  51,  when  the 
suit  is  between  the  original  parties  to  the  note 
or  bill,  but  not  otherwise.  Farrar  v.  Freeman, 
44  Vt.  63.     Thrall  v.  Horton,  44  Vt.  886. 

234.  It  is  not  a  defense  to  an  action  upon  a 
promissory  note,  that  it^ consideration,  in  part, 
and  not  liquidated,  was  a  piece  of  land  con- 
veyed with  warranty,  on  which  was  an  outstand-  . 
ing  mortgage  whicl»  the  grantee  has  since  paid. 
Hassams  v.  Dompier,  28  Vt.  82. 

235.  The  defendant  purchased  of  the  plain- 
tiff a  pew  in  a  meeting  house,  and  gave  the 
plaintiff  his  promissory  note  therefor,  and  the 
plaintiff  agreed  to  deed  the  pew  to  the  defend- 
ant in  a  few  days.  In  an  action  on  the  note,— 
Held,  that  thepUuntiff*s  neglect  to  deed  the  pew 
was  no  defense  to  the  note,— for,  (1),  the  pro- 
mises were  independent ;  (2),  the  consideration 
had  not  failed,  it  being  promise  for  promise, 
and  the  plaintiff's  promise  remained;  (8),  the 
plaintiff's  promise  was  not  void  by  the  statute 
of  frauds,  but  good  until  avoided  by  him. 
Chapman  v.  Eddy,  18  Vt.  205. 

236.  The  defendant  gave  his  note  towards 
the  purchase  of  a  sawmill  conveyed  with  war- 
ranty, and,  after  occupying  for  two  years,  his 
titled  failed  but  not  so  as  to  make  him  account- 
able for  the  past  use.  In  an  action  on  the  note, 
defense  was  made  that  the  consideration  had 
wholly  failed ;  but  it  appeared  that  the  use  of 
the  premises  was  of  greater  value  than  the  note ; 
against  which  the  defendant  urged  that  he  had 
made  improvements  upon  the  premises  to  more 
than  the  value  of  such  use.  Held,  that  the  ex- 
pense of  only  such  improvements  could  be 
reckoned  against  the  value  of  the  use,  as  were 
necessary  to  render  the  use  of  value."^  Foster  v. 
PhaUy,  35  Vt.  303. 


BOND. 


1.  What  is.  The  word  **  bond  '*  does  not 
necessarily  import  an  instrument  under  seal.  A 
railway  bond  may  be  negotiable,  and  may  be 
declared  upon  in  assumpsit  as  an  instrument 
importing  a  consideration,  like  a  biU  or  promis- 
sory note,  though  cfUled  in  the  declaration  a 
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"bond."    Ide  v.  Conn,  dk Pass.  E.  R,    Go,,  83 
Vt.  297. 

2.  A  lost  bond  of  this  character  was  allowed* 
in  chancery  upon  furnishing  an  indemnity. 
MOUt  v.  Rut.  &  Wash.  R.  Co.,  40  Vt.  899. 

3.  A  bond  in  these  words:  **WeABand 
C  D  are  jointly  and  severally  bound,  "Ac, 
where  signed  and  sealed  by  A  B,  C  D,  and  E 
F,  is  good  against  E  F.  CampheU  v.  Campbell, 
Brayt.  38. 

4.  Delivery.  Where  a  bond  contains,  in 
the  obligatory  part,  the  names  of  several  per- 
sons as  sureties,  if  only  a  part  sign  the  bond 
and  with  an  understanding  and  on  condition 
that  it  is  not  to  be  delivered  until  signed  by  the 
others,  it  does  not  become  effectual  as  to  those 
who  do  sign,  until  the  condition  is  complied 
with,  although  handed  to  the  obligee  by  the 
principal  signer.  Such  bond  carries  notice  on 
its  face  to  the  obligee  of  its  incompleteness. 
FleUJuT  V.  AusUn,  11  Vt.  447.  81  Vt. 
818. 

5.  Two  parties  signed  a  deputy  sheriff's 
bond  and  lianded  it  to  him  with  directions  not 
to  deliver  it  to  the  sheriff,  the  obligee,  until  and 
unless  signed  by  certain  other  persons,  who 
were  named  also  as  sureties  in  the  obligatory 
part  of  the  bond.  Tlie  deputy  delivered  it  to 
the  obligee  without  such  additional  signatures, 
and  after  the  expiration  of  the  deputy's  office 
and  after  he  had  become  liable  for  official  de- 
fault, the  other  named  sureties  signed  the  bond. 
Held,  that  the  two  who  first  signed  were  not 
liable  thereon,  without  proof  of  their  consent 
to  such  subsequent  signing  and  delivery.     lb. 

6.  Where  the  probate  court,  upon  the  ap- 
pointment of  an  administrator,  determined  the 
form  and  amount  of  the  bond  and  who  should 
sign  it,  and  directed  that  when  so  signed  it 
might  be  delivered  to  one  8,  and  should  be  the 
same  as  if  returned  to  the  judge,  and  the  bond 
on  the  same  day  was  so  signefl  and  delivered  to 
8 ; — Held,  that  it  took  effect  on  that  day,  al- 
though it  was  not  returned  to  the  judge  and 
filed  in  the  probate  court  until  18  days  after- 
wards.    Clark  V.  Tab(yr,  22  Vt.  695. 

7.  Official  bond.  A  bond  taken  by  color 
of  one's  office  is  void,  if  it  contain  provisions 
not  authorized  by  law  ;— as  a  jail  bond  to  a 
sheriff,  conditioned  to  behave  as  a  good  orderly 
prisoner,  pay  board,  jailor's  fees,  &c.  Lyon  v. 
Ide,  1  D.  Chip.  46.     S.  C,  N.  Chip.  49. 

8.  A  condition  not  provided  nor  authorized 
by  law  inserted  in  an  official  bond  is  void,— as 
in  an  administration  bond.  Probate  Court  v, 
Matthews,  6  Vt.  269. 

9.  A  guardian's  bond  to  the  probate  court 
was  field  obligatory  and  effective,  although  the 
condition  was  not  in  its  details  strictly  accord-- 
ing  to  the  provisions  of  the  statute,  but  pro- 
vided, in  general  terms,  for  the  faithful  execu- 
tion of  the  ofiSce  *'in  all  parts  thereof,  accord- 


ing to  the  rules  and  directions  of  the  law,"  &c. 
Probate  CouH  v.  Strong,  27  Vt.  202. 

10.  Where  a  guardian's  bond,  filed  in  the 
probate  court,  was  to  A  B,  Esq.,  **  judge  of  the 
court  of  probate,"  &c.,  **to  be  paid  unto  the 
said  judge,  or  his  successor  in  said  office,"  &c. ; 

Held,  that  this  was  an  official  bond,  and  was 
in  legal  effect  a  bond  to  the  probate  court. 
lb. 

11.  A  like  bond  to  *'the  judge  of  probate" 
of  a  county  in  New  Hampsliire  was  held  to  be 
an  official  bond  to  the  probate  court,  and  not 
enforcible  in  this  State.  Jttdge  of  Probate  v. 
Hibbard,  44  Vt.  697. 

12.  AT'w^ftl  office.  A  bank  charter  re- 
quired an  annual  election  of  directors,  who 
should  hold  their  offices  for  one  year  and  until 
their  successors  should  be  appointed  and  quali- 
fied ;  and  that  no  director  should  enter  upon  or 
discharge  any  of  the  duties  of  his  office,  until 
his  bond  had  been  executed  and  approved,  as 
provided  in  the  charter.  M  was  elected  director 
in  1849  &nd  gave  his  bond,  with  sureties,  con- 
ditioned for  the  due  performance  of  his  duties 
as  director,  **  while  he  shall  be  a  director  of 
said  bank."  M  was  annually  re-elected  and 
acted  as  a  director  for  several  years  thereafter, 
but  never  executed  any  other  bond.  In  an  ac- 
tion upon  the  bond ; — Held^  that  it  did  not 
cover  official  defaults  occurring  after  the  ex- 
piration of  the  term  of  office  under  the  first 
election,  viz.,  one  year.  State  Trca^turer  v. 
Mann,  34  Vt.  871. 

13.  Action— Pleadings.  Where  the  action 
is  founded  on  a  deed,  the  deed  must  be  de- 
clared upon ;  and  in  such  case  the  plea  of  nil 
debet  is  ill  on  general  demurrer.  So  field  in  an 
action  of  debt  on  a  jail  l)ond.  Dyer  v.  Cleave- 
land,  18  Vt.  241. 

14.  In  assigning  breaches  of  the  condition 
of  an  indemnifying  bond,  it  is  not  necessary  to 
aver  that  the  defendant  had  notice  of  those 
facts  which  constitute  a  breach  of  the  bond. 
Topliffy.  Hayes,  20  Vt.  362. 

15.  Declaration  on  a  bond  of  indemnity,  as- 
signing breaches : — After  oyer,  there  was  a  gen- 
eral plea  of  Tum  damnifieatus  concluding  with  a 
verification.  Held,  well  enough  on  demurrer. 
WiWams  v.  Willson,  1  Vt.  266. 

16.  In  debt  upon  bond,  the  condition  set 
out  upon  oyer  appeared  to  be.  that  the  defend- 
ant should  make  his  appearance  before  certain 
arbitrators  and  pay  such  sum  as  they  should 
award;  and  thereupon  the  defendant  pleaded 
no  aimrd.  Held  ill  on  demurrer,  because  not 
answering  the  first  of  said  conditions.  North 
V.  Johnson,  1  D.  Chip.  131. 

17.  In  actions  of  a  certain  class— as  covenant, 
or  debt  on  bond  with  condition— every  part  of 
the  declaration  not  answered  is  admitted.  Free- 
man V.  Henry,  48  Vt.  558.  Carpenter  v.  Briggs, 
16  Vt.  34. 
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18.  Pasrments  amounting  to  penalty. 

In  an  action  upon  a  bond  in  the  penal  sum  of 
$1,000,  conditioned  to  pay  tlie  obligee  during 
his  life  the  annual  sum  of  $100  ;~Held,  that 
the  punctual  payment  of  the  first  ten  yearly 
sums  was  no  satisfaction  of  the  bond,  so  as  to 
bar  an  action  thereon  to  recover  for  further  ac- 
cruing yearly  sums  during  the  life  of  the  obligee. 
Blackmer  v.  Blaekmer^  5  Vt.  355. 

19.  Tender  of  performance.  Where  a 
bond  is  conditioned  to  become  absolute  upon 
the  performance  of  a  collateral  thing  by  the 
obligee,  a  tender  of  performance,  wrongfully 
refused,  has  the  effect  of  actual  performance  so 
far  as  to  give  a  right  of  action  on  the  bond,  but 
has  not  the  effect  of  performance  as  to  damages. 
Boardman  v.  Keller,  21  Vt.  77.     86  Vt.  720. 

20.  Form  of  judgment.  The  stipulation 
in  the  condition  of  a  bond,  that  if  the  obligor 
shall  not  carry  on  a  particular  business,  &c.. 
then  the  bond  shall  become  void,  is,  under  G. 
8.  c.  30,  B.  66,  in  legal  effect  a  "covenant "  or 
"agreement"  that  he  will  not  carry  on  such 
business.  And  in  an  ^tion  on  such  bond, 
where  the  breaches  and  the  injury  may  be  con- 
tinuous, or  from  time  to  time,  judgment  is  to 
be  rendered  for  the  penalty,  and  execution  to 
issue  only  for  the  damages  assessed  for  past 
breaches.     Marvin  v.  Bell,  41  Vt.  607. 

21.  Distinction  taken  between  such  case 
under  s.  65,  and  a  case  under  s.  63,  where  there 
can  be  but  one  breach  and  assessment— as  on 
jail  bonds ;  bonds  conditioned  for  the  payment 
of  a  single  sum  of  money  ;  or  the  performance 
of  a  single  service  or  duty.  lb.  Williams  v. 
WilUon,  1  Vt.  266. 

22.  Damages— Interest.  In  an  action  on 
a  bond  conditioned  to  indemnify  against  a  cer- 
tain payment,  interest  on  the  sum  paid,  though 
exceeding  the  penalty,  may  be  recovered  as 
damages.     Williams  v.  WiUson, 

23.  In  an  action  against  the  surety  on  a  jail 
bond,  interest  in  excess  of  the  penalty  was  re- 
fused.    Mattocks  V.  Bellamy,  8  Vt.  463. 

24.  Oonstruction— Instances.  Tlie  plain- 
tiff had  covenanted  to  support  his  mother.  A, 
one  of  the  defendants,  as  principal,  and  the 
others,  as  sureties,  gave  a  bond  to  the  plaintiff 
that  A  should  support  the  mother,  and  save  the 
plaintiff  harmless  from  such  expense  by  virtue 
of  his  said  covenant.  In  an  action  on  the  bond  ; 
— Held,  that  the  defendants  were  liable  for 
such  support  as  the  plaintiff  had  furnished  for 
the  mother  upon  the  neglect  of  A  to  furnish  it ; 
and  that  the  plaintiff  was  not  bound  to  wait  for 
a  suit  to  be  brought  against  him  on  his  cov- 
enant, before  furnishing  the  support  and  cliarg- 
ing  the  defendants ;  and  that  the  sureties  were 
equally  bound  with  the  principal.  Seaver  v. 
Young,  16  Vt.  658. 

25.  A  bond  to  indemnify  the  plaintiff  "from 
all  costs  and  exix'uses"  in  consequence  of  the 


plaintiff's  making  [having  made]  certain  attach- 
ments, was  held  to  cover  costs  and  expenses  in- 
curred by  the  plaintiff  in  defending  a  suit  brought 
against  him  for  having  made  such  attachments, 
in  which  suit  the  attachments  were  sustained ; — 
the  words  used  being  construed  with  reference 
to  the  subject  matter,  and  the  contemporaneous 
circumstances.  Chilsons  v.  Downer,  27  Vt. 
586. 

26.  The  plaintiff,  an  authorized  person,  had 
attached  on  four  writs  certain  property  which 
was  appraised  under  the  statute  at  $213,  and 
was  delivered  up  to  the  debtor  upon  the  giving 
by  W  to  the  plaintiff  a  bond,  conditioned  to  pay 
the  plaintiff,  or  any  officer  having  executions 
which  might  be  obtained  in  said  suits,  $218,  or 
to  indemnify  the  plaintiff  "  from  all  damages 
and  costs  which  may  accrue  to  him  if  such  pay- 
ment is  not  made  to  him  to  meet  such  execu- 
tions.''  Before  the  taking  of  the  bond  and  the 
delivery  of  the  property,  the  plaintiff  had  been 
at  expense  in  keeping  and  appraising  it.  In  one 
of  the  suits  only  was  judgment  recovered  against 
the  defendant  therein,  and  the  execution  on  that 
judgment  was  paid  by  W.  In  an  action  against 
W  on  the  bond  ',—IIeld,  that  he  had  performed 
the  second  alternative  of  the  condition,  and  that 
the  plaintiff  could  not  recover  such  expenses. 
Mason  v.   Whipple,  31  Vt.  473. 

27.  Where  a  bond  was  given  conditioned  to 
become  absolute  if  the  obligee  should  make  and 
deliver  a  certain  number  of  pairs  of  boots  by 
certain  times  named,  the  obligor  to  furnish  the 
leather; — Held,  that  the  refusal  to  furnish  the 
leather  was  a  direct  breach  of  the  bond  and 
worked  a  forfeiture.  Boardman  v.  Keeler^  21 
Vt.  77. 


BOOK  ACCOUNT. 

« 
I.    Charges  ;- -FoKM  of  Charge  and 
Right  to  Charge. 
II.    For  What  the  Action  Lies. 

1.  In  general. 

2.  As  effected  by  affreement  and  course 

of  dealing, 

III.  When  the  Action  does  not  Lie. 

IV.  Jurisdiction. 

V.    Judgment  to  Account. 
VI.     Auditor  and  Audit. 
VII.     Effect  of  Judgment  as  a  Bar. 
VIIL     Tender. 
IX.    Statute  of  Limitations. 

I.    Charges  ;~Form  of  Charge  and  Right 
TO  Charge. 

1.  Form.  Erasures  and  alterations  in  a  book 
account  do  not  destroy  its  character  as  an  orlg- 
iual.    These  only  go  to  its  credit,  and  the  book 
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Ill 


18  evidence  notwithstanding.    Ba/rgeant  v.  Pet- 
tOxnu,  1  Aik.  365. 

2.  The  form  in  which  a  charge  on  a  book  is 
made  does  not  effect  the  right  of  recovery  in  an 
action  of  book  account.  Stone  v.  Puhdplier^  16 
Vt.  428.  QoMeU  v.  Andmer^  21  Vt.  842.  To- 
hioA  V.  BUnn^  21  Vt.  544 ;  as  where  it  is  made 
in  gross.     Newell  v.  Keith,  11  Vt.  214. 

3.  That  the  charge  was  made  against  a  cer- 
tain party,  and  the  account  in  form  kept  with 
Mm,  is  not  conclusive  evidence  tliat  the  credit 
was  given  to  him.    Scott  v.  Shipherd,  8  Vt.  104. 

4.  A  charge  on  book  against  a  wrong  party 
does  not  preclude  a  recovery  against  the  right 
party.     Goodrich  v.  Drew,  10  Vt.  187. 

5.  The  charge  of  a  party's  note  on  his  book 
is  proper  and  may  be  adjusted  in  the  book  ac 
tion,  where  there  is  a  credit  ent<?red  to  which 
the  note  was  intended  to  be  applicable.  Barlow 
V.  BuUer,  1  Vt.  146. 

6.  Bigllt.  The  general  usage  and  practice  of 
the  country  is  important  in  determining  what  is 
a  proper  subject  of  charge  on  book.  Hall  v. 
Peck,  10  Vt.  474. 

7.  It  is  no  objection  to  maintaining  the  ac- 
tion on  book,  that  the  charge  was  not  made 
at  the  time  the  right  to  charge  accrued.  Kings- 
land  V.  Adams,  10  Vt.  201.  Nor  does  the  right 
depend  upon  the  plaintiff's  having  kept  books 
of  account,  or  accounts  in  any  form,  but  he  may 
make  up  his  account  ia  court.  BeU  v.  McLer  - 
an,  3  Vt.  185. 

8.  The  right  to  make  a  charge  on  book  must 
exist  at  the  time  of  delivering  the  article,  or 
performing  the  service,  and  cannot  depend  upon 
the  happening  of  subsequent  events.  Slasson  v. 
Davis,  1  Aik.  73. 

9.  The  right  to  make  a  charge  on  book  does 
not  require  that  there  should  be  an  immediate 
and  present  right  of  action  upon  it.  It  is  suffi- 
cient, in  any  case,  if  an  obligation  to  account 
for  the  money  or  property  received  results  di- 
rectly from  the  transaction  between  the  parties. 
On  this  obligation,  or  liability,  the  right  to 
charge  is  founded ;  and  it  does  not  depend  on 
the  time  or  mode  of  accounting,  nor  on  the 
question  whether  the  obligation  is  already  abso- 
lute and  perfect,  or  is  subject  to  be  modified  by 
some  act  or  condition  to  be  performed  by  the 
other  party.  That  a  demand  is  necessary  to 
perfect  the  right,  is  no  objection  to  maintaining 
the  action  of  book  account.  Jackman  v.  Part- 
ridge, 21  Vt.  558.  HaU  v.  Peek,  10  Vt.  474. 
Rogers  v.  Miller,  15  Vt.  431. 

1^  In  order  to  entitle  the  plaintiff  to  main  - 
tain  an  action  of  book  account,  it  is  not  neces- 
sary that  be  should  have  contemplated  making 
a  charge,  or  even  that  he  should  have  supposed 
that  he  waa  entitled  to  make  it,  provided  the 
facts  then  existing,  but  of  which  he  was  not  ap- 
prised, gave  him  the  right  to  make  it.  Loomis 
V.  Wainwright,  21  Vt.  520. 


11.  Property  may  have  been  delivered  under 
a  contract  which  gave  no  right  to  charge  on 
book;  but  when  a  new  contract  supervenes 
which  changes  the  ownersliip,  the  right  to 
charge  and  to  recover  in  an  action  of  book 
account  may  arise.  So,  too,  of  contracts  for 
services.     Perry  v.  Buoknian,  33  Vt.  7. 

II.    FoK  What  tiik  Action  Lies. 

1.  In  general, 

12.  Concurrent  with  general  assumpsit. 
In  every  case,  where  a  recovery  could  be  had 
under  the  general  counts  in  assumpsit  for  goods 
sold  and  delivered,  labor,  &c. ,  and  these  are^the 
ordinary  subjects  of  book  charge,  a  recovery 
therefor  can  l)e  had  in  the  action  of  book  ac- 
count.    Wilkins  v.  Stevens,  8  Vt.  214. 

13.  The  action  of  book  account,  with  some 
few  exceptions,  is  concurrrent  with  the  action 
of  general  assumpsit.  Gassett  v.  Andoi>er,  21 
Vt.  342. 

14.  Instances.  The  action  of  book  account 
lies  for  a  hogshead  of  gin,  Field  v.  Sawyer, 
Brayt.  89 ;— for  2,088  lbs.  wool  sold  and  deliv- 
ered. Leach  v.  Shepard,  5  Vt.  368;— for  lot- 
tery tickets  lawfully  isi^ed  and  sold,  MiUs  v. 
BrowneU,  8  Vt.  463 ; — for  postages  charged  by 
one  while  postmaster,  Sargeant  v.  PetUbone, 
1  Aik.  855 ; — for  fees  charged  for  services  as  a 
justice  of  the  peace,  Ih.-, — on  a  charge  for 
money.  Warden  v.  Johnson,  11  Vt.  455.  ChsU 
Us  V.  Woods,  11  Vt.  466;— as  for  money  loaned, 
or  money  paid  at  the  defendant's  request,  Sa/r- 
geant  v.  PetUbone,  1  Aik.  855 ; — or  money  of 
the  plaintiff  received  by  the  defendant  from  a 
third  person  on  the  plaintiff's  order,  Stone  v. 
Foster,  16  Vt.  546. 

15.  Also,  for  money  advanced  to  be  paid  for 
in  transportation  thereafter  to  be  done,  to  be 
adjusted  upon  the  defendant's  rendering  an  ac- 
count,— where  the  defendant  fails  to  perform 
the  service.  Hiekok  v.  Bidley,  15  Vt.  42  ;— 
also,  for  money  paid  for  the  defendant  at  his 
request,  under  an  agreement  that  the  defendant 
would  secure  the  payment  by  mortgage,  which 
he  failed  to  do.  WeOer  v.  McCarty,  16  Vt. 
98. 

16.  Where  an  application  was  made  to  the 
probate  court,  by  an  overseer  of  the  poor,  for  a 
commission  for  inquisition  and  the  appointment 
of  a  guardian  for  an  insane  person  ; — Held,  that 
the  probate  judge  could  recover  of  the  town, 
in  an  action  of  book  account,  his  fees  as  judge 
for  issuing  such  commission,  altliough  the  ap- 
plication was  80  defective  as  not  to  warrant  any 
proceedings  under  it.  Sargeant  v.  Sunderland, 
21  Vt.  284. 

17.  It  is  no  objection  to  a  recovery  in  the 
action  of  book  account  for  money,  that  the  de- 
fendant gave  a  receipt  for  the  money,  as  ex- 
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pressed,  '*to  be  accounted  for."     Bo^UweU  v. 
Tyler,  11  Vt.  487. 

18.  All  attempts  to  establish  any  general  rule, 
as  to  what  may  or  may  not  be  charged  on  book, 
have  failed.      It  is  no  objection  to  such  action, 

•that  the  account  consists  of  a  single  item,— as 
a  horse  sold.  The  case  of  Amet  v.  Fisher, 
Brayt.  89,  for  **  the  domestic  spinning  Jenny," 
has  often  been  overruled.  KingsUmd  v.  Adams^ 
10  Vt.  201.     21  Vt.  528. 

19.  The  action  of  book  account  was  sus- 
tained for  trees  growing  upon  the  plaintiflTs 
land,  which  were  cut  and  carried  away  by  the 
defendant  by  the  plaintifTs  permission.  Mc- 
Leran  v.  Stevens,  16  Vt.  616. 

20.  In  this  action  a  recovery  may  be  had 
for  charges  arising  from  a  former  settlement  of 
partnership  deal  between  the  parties,  where  the 
suit  does  not  involve  the  closing  of  unsettled 
partnership  deal  and  recovering  a  balance. 
&twyer  v.  Proctor,  2  Vt.  680. 

21.  Sale.  For  the  purpose  of  recovering  the 
price  or  value  of  property,  the  action  on  book 
should  be  limited  to  cases  of  actual  sale,  or  to 
cases  where  the  party  has  admitted  his  indebt- 
edness and  liability  as  upon  a  sale;  in  other 
words,  where  he  has  consented  that  his  previous 
appropriation  of  the  property  should  be  treated 
as  a  purchase  of  it.  Royee,  J.  in  Tystm  v.  Doe, 
16  Vt.  571,  citing  11  Vt.  79.     12  Vt.  13. 

22.  Where  property  has  been  sold  condi- 
tionally and  payments  have  afterwards  been 
made  towards  it  by  way  of  services,  the  services 
may  l)e  charged  on  book  to  await  a  subsequent 
application ;  and,  in  a  proper  case,  as  if  the  ven- 
dor disaffirm  the  contract  by  taking  back  the 
property  before  such  application  has  been  made, 
the  vendee  may  recover  for  his  services  in  an 
action  on  book,  deducting,  in  a  proper  case,  for 
the  use  of  the  property.  Stone  v.  Pulsipher, 
16  VI.  428,     MarUn  v.  Rames,  26  Vt.  476. 

23.  An  agent  to  sell,  having  sold  a  part, 
purchased  the  remainder  of  the  goods.  Held, 
that  the  whole  amount  was  pro|>erly  chargeable 
on  book  and  recoverable  in  the  l>ook  action. 
Starr  v.  llunUey.  12  Vt.  13.     15  Vt.  575. 

24.  Special  contract.  It  is  no  objection 
to  the  maintaining  of  an  action  of  book  account 
to  recover  for  items  otherwise  properly  charge- 
able on  book,  that  they  accrued  under  a  con- 
tract special  as  to  the  time  and  manner  of  per- 
formance, or  the  time  and  manner  of  payment. 
AusUny,  Wheeler,  16  Vt.  95.  Steams  v.  Ba- 
f>en,  16  Vt.  87.  Eddy  v.  Stafford,  18  Vt.  285. 
Porter  v.  Hunger,  22  Vt.  191.  Waterman  v. 
Sttmpson,  24  Vt.  508.  38  Vt.  152.  Boardman 
V.  Keeler,  2  Vt.  66.  Nernton  v.  Higgins,  2  Vt. 
866.  Fry  v.  Slyfield,  8  Vt.  246.  Welter  v. 
MeCarty,  16  Vt.  98. 

25.  Where  a  party  sues  to  recover  the 
stipulated  price  for  services  actually  rendered 
under  a  special  contract  fully  performed  on  his 


part,  it  is  no  objection  to  the  action  on  book 
that  the  services  were  performed  under  a  spec- 
ial contract  still  unrescinded.  Myers  v.  Bap- 
tut  Sodety,  38  Vt.  614. 

26.  Beceived  to  account  for.  Where 
promissory  notes  of  the  plaintiff  went  into  the 
hands  of  the  defendant  to  be  held  or  collected 
as  a  security  for  the  defendant's  account 
against  him,  and  to  be  held  until  such  account 
should  be  settled,  and  the  plaintiff  in  fact  owed 
the  defendant  nothing ; — Held,  that  the  plain- 
tiff could,  after  demand,  recover  therefor  in 
an  action  of  book  account.  Woodward  v.  Har- 
Um,  28  Vt.  338. 

27.  Money  received  by  an  agent  to  be  ac- 
counted for,  when  he  becomes  a  debtor  by 
receipt  of  the  money,  may  be  recovered  of  him 
by  his  principal  in  the  action  of  book  account. 
Vt.  Mutual  Ins.  Co.  v.  Cumrm'ngs,  11  Vt.  503. 

28.  Where  articles  have  been  left  with  an 
agent  for  sale,  they  may  be  charged  on  book, 
and,  when  sold,  a  recovery  therefor  may  be  had 
in  the  action  of  book  account.  Hall  v.  Pe^ik, 
10  Vt.  474.  Gallup  v.  Merrill,  40  Vt.  137. 
44  Vt.  308. 

29.  In  an  action  of  book  account,  one 
charge  was  for  property  of  the  plaintiff  received 
by  the  defendant  to  be  sold  and  accounted  for. 
On  the  hearing  the  defendant  resisted  this  item 
solely  on  the  ground  that  he  had  purchased 
and  owned  the  property.  Held,  that  this  justi- 
fied the  inference  of  a  refusal  to  deliver  or  ac- 
count for  it,  and  that  the  plaintiff  could  recover 
therefor.     Hiekok  v.  Stevens,  18  Vt.  111. 

30.  Where  the  plaintiff  took  his  goods  to  the 
defendant  to  answer  on  a  previous  contract  be- 
tween them,  and  the  defendant  while  receiving 
the  goods  wrongfully  insisted  on  applying  them 
to  the  account  of  another  person,  whereupon 
the  plaintiff  claimed  the  goods  as  his  and  de- 
manded them  or  pay  for  them,  which  the  de- 
fendant refused  and  applied  the  goods  to  such 
other  person's  credit,  and  afterwards  sold  the 
goods ;—  Held,  that  the  plaintiff  might  charge 
and  recover  for  the  goods  in  an  action  of  book 
account.     Waterman  v.  Stimpson,  24  Vt.  508. 

31.  Article  manufactured.  Where  one 
orders  an  article  manufactured  at  a  mechanic's 
shop,  and  it  is  made  according  to  the  order,  it 
may  be  charged  and  recovered  for  in  the  action 
of  book  account,  whether  it  is  ever  delivered  or 
not.  When  the  order  is  executed,  so  that  noth- 
ing more  remains  to  be  done,  the  title  to  the 
thing  passes  to  the  vendee,  and  thereafter  it  re- 
mains at  his  risk,  and  he  becomes  debtor  W  the 
vendor  for  the  price,  and  that  is  the  proper 
time  to  make  the  charge  on  lK)ok.  The  law  is 
the  same  where  one  employs  another  to  pro- 
cure an  article  to  be  manufactured  for  him  else- 
where, or  to  purchase  it  for  him  ;  and  when  so 
procured  or  purchased,  it  may  be  charged  on 
book.     Paddock  v.  Ames,  14  Vt.  516. 
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32.  The  plaintiff  made  for  L  an  organ  case, 
and  delivered  it  before  being  fully  finished,  and 
charged  it  to  L  on  book.  L  sold  it  to  the  de- 
fendant, who  agreed  with  L  to  pay  the  plaintiff 


therefor,  and  the  defendant  informed  the  plain-^  accounts  between  parties,  and  there  is  an  agree 


tiff  of  the  transaction,  and  the  plaintiff  there- 
upon erased  the  name  of  L  from  the  charge  and 
inserted  that  of  the  defendant.  Afterwards  the 
plaintiff  delivered  to  the  defendant  the  pillars, 
trimmings,  «&c.,  to  finish  the  case.  Heldy  that 
the  price  of  the  case  was  recoverable  of  the  de- 
fendant in  the  action  of  book  account.  Pang- 
bam  V.  8a:rton,  11  Vt.  79.     15  Vt.  575. 

33.  Price  conditioiial.  The  plaintiff  sold 
the  defendant  a  mare  for  a  specified  sum,  but 
if  she  should  prove  to  be  with  foal  the  defend- 
ant agreed  to  pay  four  dollars  additional  to  a 
third  person  to  whom  the  plaintiff  had  agreed 
to  pay  that  amount.  The  mare  having  proved 
with  foal,  and  the  defendant  having  refused  to 
pay  the  f4.00  .—Held,  that  tlie  plaintiff  could 
recover  that  sum  in  an  action  of  book  account. 
Ihpyer  v.  HaU,  22  Vt.  142. 

34.  Article  lent.  Where  an  article  is  lent 
and  there  is  a  right  at  the  time  to  charge  for 
the  use  of  it,  its  value  may  be  recovered  in  an 
action  of  book  account  where  it  is  worn  out  in 
t*he  use — as  a  wagon  wheel  lent—  and  the  form 
of  the  charge,  whether  for  the  use  of  the  arti- 
cle, or  for  the  article  itself,  is  not  material. 
SUrnt  V.  Pulmpher^  16  Vt.  428:  or  for  damage 
to  the  article.     Oa^otett  v.  AmJover,  21  Vt.  342. 

35.  The  defendant  hired  of  the  plaintiff,  for 
a  stipulated  price,  a  derrick  to  use  and  to  be 
returned  in  as  good  condition  as  it  then  was, 
except  the  ordinary  and  natural  wear.  It  was 
broken  in  the  use,  and  the  plaintiff  got  it  re- 
paired. In  an  action  of  book  account ; — Held^ 
that  the  damage  to  the  machine  was  caused  by 
the  use,  and  that  a  depreciation  of  its  value  in 
consequence  of  the  use,  to  the  extent  of  the  re- 
pairs made,  was  properly  adjusted  in  the  ac- 
count for  the  use.  Woodward  v.  Vtitler^  33  Vt. 
49. 

36.  Some  nails  were  l)orrowed  of  the  plain- 
tiff to  be  paid  for  in  nails  again.  Jfeld^  that 
this  was  rather  a  purchase  to  be  paid  in  kind, 
than  a  borrowing  for  use ;  that  the  nails  were 
properly  chargeable  on  book,  and  that  the  item 
was  recoverable  in  this  form  of  action.  Cass  v. 
MeDonald,  39  Vt.  65. 

2.  As  affected  by  agreement  and  emirse  of  dealing. 

37.  Matters  not  in  themselves  strictly  charge- 
able on  book  may,  not  only  by  express  agree- 
ment, but  even  by  agreement  implie<l  merely 
from  the  parties'  course  of  dealing,  be  adjusted 
in  the  action  of  book  account.  Scott  v.  Ijance, 
21  Vt.  507.  Case  v.  Berry,  8  Vt.  832.  Hall  v. 
EaUm,  12  Vt.  510. 

38.  Executions  and  notes  may,  by  agreement, 


be  charged  on  book,  and  may,  m  such  case,  be 
recovered  for  in  this  action.   Glea^son  v.  Briggs, 
28  Vt.  136. 
39.    Where  there  are  running  and  mutual 


ment  or  common  understanding  that  items  not 
properly  chargeable  on  book— as  taxes  paid  by 
one  for  the  other— shall  be  adjusted  and  set- 
tled with  their  other  accounts,  they  may  be  in- 
cluded in  the  account  and  be  recovered  for  in 
this  action.     Noyes  v.  Uall,  28  Vt.  645. 

40.  Breaches  of  contract,  and  matters  of 
unliquidated  damages  of  various  kinds  and  de- 
grees, may  Ik;  brought  into  the  adjustment  of 
mutual  book  accounts  in  the  action  of  book  ac- 
count, if  such  was  the  previous  express  agree- 
ment, or  the  mutual  expectation  of  the  parties. 
Chamberlain  v.  Farr,  23  Vt.  265. 

41.  A  claim  of  damages  for  a  trespass  or 
tort  may  become  a  matter  of  contract  by  the 
mutual  agreement  of  the  parties,  and  be  recov- 
erable in  book  account ;  but  not  without  such 
agreement.  Stoic  v.  Black,  37  Vt.  25.  Uassam 
V.  Ilassam,  22  Vt.  516.  Steams  v.  J>ilUngham, 
22  Vt.  024.     Winn  v.  35  Spragne,  Vt.  243. 

42.  Where  an  item  not  properly  chargeable 
on  book  was  presented  l)efore  the  auditor,  and 
the  only  objection  made  to  it  was  that  it  had 
been  paid,  and  the  auditor  found  that  it  had 
not  b<*en  paid ; — Held,  that  objection  could  not 
be  thereafter  taken  that  the  item  was  not  a 
proi>er  one  to  ho  adjusted  in  the  action  on  book 
—consent  to  the  adjustment  being  implied. 
Peek  V.  Soragan,  27  Vt.  92. 

43.  The  defendant  held,  as  his  security  for 
his  obligation  assumed  for  the  plaintiff,  a  mare 
and  colt  of  the  plaintiff.  He  sold  the  mare  for 
enough  to  satisfy  such  obligation  and  retained 
the  colt,  admitting  his  liability  to  account  for 
them  and  expressing  a  willingness  to  do  so 
when  the  plaintiff  would  settle  with  him  all 
matters  between  them.  In  an  action  of  book 
account  ;—Held,  that  the  proceeds  of  the  sale 
of  the  mare,  and  the  value  of  the  colt,  were 
proper  matters  of  charge  and  adjustment  in 
the  action.     Cobleigh  v.  SUyne,  29  Vt.  525. 

44.  The  defendant's  cattle  having  trespassed 
upon  the  plaintiff's  land  and  damaged  his  crop 
of  oats,  through  the  defect  of  a  division  fence 
which  both  parties  were  under  an  equal  obliga- 
tion to  keep  in  repair,  the  defendant,  on  l>eing 
reminded  by  the  plaintiff  of  the  damage  done, 
told  the  plaintiff  that  he  would  allow  him  what 
was  right  for  the  oats  when  they  came  to  settle. 
neld,  that  this  did  not  amount  to  a  consent  to 
a  change  in  the  form  of  the  liability,  and  warrant 
a  recovery  in  an  action  of  book  account.  Winn 
V.  Sprague,  35  Vt.  243. 

45.  Rent,  or  the  use  of  land,  or  other  mat- 
ter not  properly  chargeable  on  book,  may  be  ad- 
justed in  the  action  of  book  account  by  appli- 
cation as  against  charges  on  book  agreed  or  un- 
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dcrstood  to  be  so  adjusted,  and  claimed  on 
trial.  Farrand  v.  Oage,  8  Vt.  826.  12  Vt. 
512.  Case  v.  Berrp,  3  Vt.  332.  Gunms(m  v. 
Bancroft,  11  Vt.  490.  25  Vt.  40.  Chamber- 
lain V.  Farr,  28  Vt.  265. 

46.  If  a  party  charges  any  matter  upon 
book,  and  claims  to  recover  for  it  in  the  action 
of  book  account,  he  cannot  object  to  the  other 
party's  bringing  into  the  account  any  other 
matter,  though  not  properly  chargeable  and  re- 
coverable on  book,  upon  which  it  was  agreed 
that  such  charge  should  apply.  Ounniwn  v. 
Bancroft,  Fanrrand  v.  Oa>ge,  Fcusett  v.  Vin- 
cent, 8  Vt.  78. 

III.    When  thb  Action  Does  Not  Lie. 

47.  The  action  of  book  account  does  not  lie 
for  a  wagon,  delivered  on  a  written  order  con- 
taining a  special  contract  as  to  the  time  and 
manner  of  payment.  Whelpley  v.  Uigly, 
Brayt.  89  (Overruled). 

48.  Nor  where  there  was  a  single  charge, 
for  a  **spinning  jenny."  Ames  v.  Fishery  Brayt. 
39.    (Overruled,  10  Vt.  201.) 

49.  Sale  without  delivery.  An  action 
of  lK)o^^  account  for  goods  sold  will  not  lie, 
where  the  sale  is  not  completed  by  actual  de- 
livery. Read  v.  Barlatc,  1  Aik.  145.  8.  C,  1 
Vt.  97.   8  Vt.  218.    18  Vt.  499.    36  Vt.  79. 

50.  Book  account  will  not  lie,  in  such  case, 
except  where  asumpsit  will,  for  goods  sold  and 
delivered,  or  bargained  and  sold.  There  must 
be  such  a  completed  and  perfected  contract  as 
that  the  property  has  passed  to  the  defendant. 
Hodges  v.  Fox,  86  Vt.  74.  Bundj/  v.  Ayer, 
IB  Vt.  497.     18  Vt.  580. 

51.  Special  assignment.  Goods  assigned 
to  be  disposed  of  and  converted  into  money  and 
the  proceeds  applied  in  a  particular  manner, 
cannot  be  recovered  for  in  the  action  of  book 
account.    Allen  v.  ThraU,  10  Vt.  255. 

52.  Special  damages.  This  action  does 
not  lie  to  recover  damages  for  the  breach  of  a 
special  contract.  Blaneha/rd  v.  ButterfieU, 
12  Vt.  451.  Smith  v.  8mith,U  Vt.  440.  Pierce 
v.  Smithy  16  Vt.  166.  Bailei/  v.  Bailei/y  16  Vt. 
656.     Scott  V.  Lance,  21  Vt.  507. 

53.  Nor  can  unliquidated  damages,  claimed 
by  either  party,  be  adjusted  in  this  action, 
whether  arising  from  a  tort,  or  the  breach  of  a 
contract,  special  or  implied.  Smallep  v.  Sora- 
geuy  80  Vt.  2. 

54.  A  claim  resting  in  damages  for  the 
breach  of  a  special  guaranty— as  that  goods 
should  pass  the  custom  house  under  a  certain 
tariff — cannot  be  recovered  in  the  action  of 
book  account.    Pierce  v.  Smith,  16  Vt.  166. 

55.  Nor  does  it  lie  upon  a  collateral  agree- 
ment.   Smith  V.  Jlydey  19  Vt.  54. 

56.  The  plaintiff  was  employed  to  make 
shoes  for  the  defendant  by  the  pair,  the  defen- 


dant preparing  the  work.  Jleldy  (1),  that  the 
plaintiff  could  not  charge  and  recover,  in  this 
action,  for  lost  time  on  account  of  not  being 
kept  constantly  supplied  with  work;— this  is 
but  damages  for  the  defendant's  neglect ;— (2), 
that  he  could  not,  for  this  reason,  and  without 
notice  to  the  defendant,  charge  his  services  by 
the  month.  Blanchard  v.  BuUerfield,  12  Vt. 
451. 

57.  By  contract  between  the  parties,  the 
plaintiff  was  to  furnish  plough  irons,  the  defen- 
dant to  wood  them  and  return  half  the  ploughs. 
The  defendant  set  aside,  as  the  plaintiff^s  prop- 
erty, twelve  ploughs  thus  wooded  for  him 
under  the  contract,  six  of  which  were  after- 
wards attached  and  sold  on  execution  as  the 
property  of  the  defendant.  Ileldy  that  the 
plaintiff  could  not  maintain  an  action  of  book 
account  for  the  value  of  the  six  ploughs  so  sold. 
Tysmi  V.  Doe,  15  Vt.  571. 

58.  In  an  action  on  book  to  recover  for  ser- 
vices of  the  plaintiff's  minor  son  whom  he  had 
hired  out  to  the  defendant  for  a  specified  term, 
at  a  specified  price  per  month ; — Ileldy  that  the 
plaintiff  could  recover  only  for  the  time  of 
actual  service,  whether  or  not  the  defendant 
wrongfully  suffered  the  minor  to  leave  service, 
or  turned  him  off.  Hennessy  v.  Stewarty  31 
Vt.  486. 

59.  Intermiztore.  This  action  does  not 
lie  to  recover  the  value  of  goods  which  the 
plaintiff  negligently  intermixed  with  those  of 
the  defendant,  and  which  were  used  by  the  de- 
fendant.   Pratt  V.  Brya/nt,  20  Vt.  333. 

60.  Usury.  Goods  delivered  in  payment 
of  usurious  interest  cannot  be  charged  and  re- 
covered for  in  this  action.  A  recovery  in  such 
case  can  be  had  only  in  the  mode  pointed  out 
by  the  statute.     Allen  v.  ThraUy  10  Vt.  255. 

61.  Money  lost.  A  claim  for  money  lost 
by  the  negligence  of  an  employe  cannot  be  re- 
covered of  him  in  an  action  of  book  account, 
where  he  denies  his  liability  and  does  not  con- 
sent to  its  being  so  adjusted.  Chase  v.  Spene^y 
27  Vt.  412 ;  and  see  Drury  v.  Douglas,  35  Vt. 
474. 

62.  —due  on  note.  A  sum  due  upon  a 
promissory  note  cannot  be  charged  and  recover- 
ed for  on  book.    Stevens  v.  Damon,  29  Vt.  521. 

63.  —collected  by  attorney.  Without 
an  agreement  express  or  implied  to  that  eff(K;t, 
money  collected  by  an  attorney  cannot  be 
charged  and  adjusted  in  the  action  of  l)ook  ac- 
count. Scott  V.  Lance,  21  Vt.  507.  Farrand 
V.  Oage,  3  Vt.  326. 

64.  Bent.  So,  as  to  the  use  and  occupm- 
tion  of  land, — or  rent.  Ih.  Hitchcock  v.  SmWi, 
Brayt.  39.  Case  v.  Berry,  3  Vt.  332.  Nidtols 
V.  Packard,  16  Vt.  91. 

65.  Costs  of  arbitration.  Tlic  cosu  and 
expenses  of  an  arbitration,  revoked  before 
award  made,  cannot  be  recovered  in  an  action 
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of  book  account,  against  the  party  revoking. 
Bryant  v.  C&yi>rd,  27  Vt.  664. 

66.  Articles  lent.  Tools  lent  not  to  be 
worn  oat  by  use  and  not  damaged,  nor  a  return 
demanded,  cannot  be  recovered  for  in  this  ac- 
tion, though  not  returned.  8eoU  v.  Brigham, 
27  Vt.  661. 

67.  The  plaintiff  borrowed  the  defendant's 
chain  and  broke  it.  Held,  that  the  plaintiff 
could  not,  in  an  action  of  book  account,  recover 
the  expense  paid  for  mending  the  chain.     lb. 

68.  —balled  for  sale.  A  party  cannot  re- 
cover in  this  action  for  items  which  he  could 
not  recover  under  the  common  counts  in  gen- 
eral assumpsit ;— as,  for  articles  bailed  for  sale 
which  are  not  sold,  but  which  the  defendant 
merely  refused  to  deliver  on  demand.  Kidder 
▼.  8au?le»,  44  Vt.  303. 

69.  Tenants  in  common,  ftc.  One  of  two 
tenants  in  common  of  personal  property  cannot 
recover  of  the  other,  in  an  action  of  book  account, 
for  having  used  more  than  his  share  of  the  com- 
mon property.  Albe4!  v.  Fairbanks^  10  Vt. 
314.  MeCHms  v.  Banks,  19  Vt.  442.  21  Vt. 
560. 

70.  Where  one  joint  owner  or  tenant  in  com- 
mon appropriates  more  than  his  share,  the  ex- 
cess cannot  be  recovered  in  this  action,  although 
so  done  by  consent  and  under  an  agreement  to 
account  on  final  settlement.  BHggs  v.  Breirn- 
ter,  23  Vt.  100.  SeoU  v.  Lance,  21  Vt.  507. 
(('hanged  by  Stat.  1862.) 

71.  Joint  action.  In  a  joint  action  of  book 
account,  the  defendant  cannot  be  allowed  for 
items  due  from  the  plaintiffs  severally.  Glea- 
mm  V.  Vermont  Central  B.  Co,,  26  Vt.  37. 

'  72.  Waiving  tort.  In  a  matter  of  trespass, 
or  tort,  the  plaintiff  cannot  waive  the  tort  and 
recover  therefor  in  book  account,  nor  in  assump- 
sit. Peaeh  v.  MiUg,  14  Vt.  371.  MeCrillis  v. 
Banks,  19  Vt.  442.  Hasmm  v.  Hassam,  22 
Vt.  516.  Stetms  v.  DUUnglMm,  22  Vt.  624. 
5<»tt  V.  Lanee,  21  Vt.  507.  Drury  v.  Douglas, 
85  Vt.  474. 

73.  No  part  of  aceonnt  due  at  com- 
mencement of  snit.  This  action  cannot  be 
sustained  if  no  part  of  the  plaintiff's  account 
had  become  due  at  the  commencement  of  the 
suit,  although  it  had  all  become  due  before  the 
audit.  Wetherell  v.  Ef>arts,  17  Vt.  219.  24  Vt. 
42. 

74.  Items  of  account  proper.  The  Statute 
of  1862  (G.  8.  c.  41,  s.  18)  does  not  extend  to 
cases  where  the  entire  account  is  a  partnership 
dealing,  and  there  arc  no  items  properly  charge- 
able on  book  and  recoverable  in  the  action  of 
book  account.  Qreen  v.  Chapman,  27  Vt.  286. 
Dwryea  v.   WMteonO),  81  Vt.  896. 

75.  It  is  foreign  from  the  letter  and  spirit 
of  G.  8.  c.  41,  s.  18,  to  allow  a  party  whose 
principal  matter  of  controversy  properly  belongs 
to  the  action  of  account,  but  who  has  few  items 


of  book  account  disconnected  with,  or  rising  in- 
cidentally out  of,  the  principal  subject  matter, 
to  bring  in  and  settle  in  the  action  of  book  ac- 
count the  principal  subject  in  controversy. 
Huxley  v.  Carman,  46  Vt.  462.  HydeviUe  Co, 
V.  Barnes,  37  Vt.  588. 

IV.    Jurisdiction. 

76.  Apparent  debtor  side  of  book.    The 

debtor  side  of  the  plaintiff's  book,  to  be  deter- 
mined by  inspection,  affords  the  only  rule  for 
determining  the  jurisdiction  of  a  justice,  in  the 
action  of  book  account.  It  is  not  affected  by 
an  omission  to  charge  what  might  have  been 
charged,  nor  by  any  entries  of  credit  on  the  de- 
fendant's book.  Stone  v.  Winslmc,  7  Vt.  338. 
Beach  V.  Boynton,  26  Vt.  105. 

77.  The  converse  of  the  proposition  must 
follow,  and  the  county  court  alone  has  jurisdic- 
tion where  the  debtor  side  of  the  plaintiff's  book 
exceeds  $100  [now  $200] ;— certainly  where 
the  charges  are  not  either  fictitious  or  made  in 
bad  faith.     JVfehols  v.  Packard.  16  Vt.  91. 

78.  The  debit  side  of  the  plaintiff's  claim,  as 
presented,  is  regarded  as  his  book  for  the  pur- 
pose of  determining  the  jurisdiction  of  the 
court;  and  the  fact  that  such  claim  was  not 
upon  his  book,  or  was  not  fully  proved,  unless 
it  was  merely  fictitious,  does  not  defeat  the  ju- 
risdiction.    Mastm  V.  Potter,  26  Vt.  722. 

79.  If  the  debtor  side  of  the  plaintiff's  book 
exceeds  f  100  [G.  S.  $200],  the  county  court 
has  original  and  exclusive  jurisdiction,  which 
is  not  affected  by  the  sum  ultimately  found  due 
the  plaintiff,  ^ddy  v.  Ilin-Um,  27  Vt.  285  ;— 
nor  by  the  fact  that  part  of  the  items  have  been 
paid  and  credited,  leaving  a  balance  of  a  less 
sum.  Reed  v.  Tnlfcn-d,  10  Vt.  568.  WillardY, 
Collamer,  34  Vt.  594. 

80.  —as  presented  and  claimed.  A  jus- 
tice has  jurisdiction  in  an  action  of  book  ac- 
countk  where  neither  the  ad  damnum,  nor  the 
plaintifTs  accomit,  as  presented  and  claimed,  ex- 
ceeds $100  [G.  S.  $200],  although  the  debtor 
side  of  the  plaintiff's  book,  in  all,  may  exceed 
that  sum.  Fargo  v.  Remington,  6  Vt.  131. 
Stevens  v.  Damon,  29  Vt.  521. 

81.  —  erroneous  statement  of.  Where 
a  party's  account  is  made  to  exceed  the  limit  of 
a  justice's  jurisdiction  by  an  erroneous  mode  of 
stating  the  account,  the  jurisdiction  is  not  lost. 
Temple  v.  Bradley,  14  Vt.  254. 

82.  In  an  action  on  book  appealed  from  a 
justice,  the  debtor  side  of  the  plaintiff's  book, 
as  presented  to  the  auditor,  showed  a  case  with- 
in the  justice's  jurisdiction.  Held,  that  the  ju- 
risdiction was  not  defeated  by  the  fact  that  the 
auditor  adopted  such  a  mode  of  stating  the  ac- 
count as  to  swell  the  debtor  side  of  the  account 
beyond  the  jurisdiction.  Mason  v.  Hutehins^ 
32  Vt.  780. 
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83.  An  article  sold  witli  the  privilege  of  re- 
turn, and  returned,  and  both  charged  and  cred- 
ited on  the  plaintifTs  book,  should  not  be  taken 
into  account  to  bar  a  justice  of  his  jurisdiction, 
the  suit  being  brought  in  good  faith.  Page  v. 
Min-gan,  28  Vt.  665.  . 

84.  Fictitious  entries.  The  plaintiff  in  an 
action  of  book  account  cannot  bring  his  case 
within  the  jurisdiction  of  the  county  court  by 
entering  in  his  account  a  bill  of  goods  paid  for 
and  receipted  on  delivery,  and  which  was  not 
charged  in  account  at  the  time.  Nelson  v.  Em- 
ery, 17  Vt.  579. 

85.  A  party  cannot  give  a  court  jurisdic- 
tion by  making  figures  on  paper  that  he  con- 
cede9  do  not  represent  the  amount  of  the  claim 
he  holds,  or  designs  to  make ;  nor  by  changing 
the  figures  of  charges  on  an  original  book,  cor- 
rectly made,  to  larger  figures  upon  a  draft  of 
account,  without  right.  Scott  v.  McDonough, 
39  Vt.  203. 

86.  Stating  balances.  Book  account, 
brought  to  the  county  court.— The  plaintiff's 
whole  account  was  over  $100  ;  but  he  and  the 
defendant  had,  from  week  to  week,  looked  over 
their  respective  accounts,  found  balances  and 
carried  over  the  balances  to  the  account  of  the 
next  week,  until  they  had  a  final  settlement, 
and  the  balance  then  found  due  was  less  than 
$100.  Held,  that  although  assumpsit  might  lie 
upon  an  implied  promise  to  pay  the  balance 
found  due,  yet  this  settlement  was  not  a  mer 
ger  of  all  previous  dealings,  though  it  might 
be  used  as  evidence  to  regulate  the  sum  to  be 
recovered ;  and  that  the  county  court  had  ju- 
risdiction.    Gla^k  V.  Edgell,  26  Vt.  108. 

87.  A  balance  of  book  accounts  found  due 
on  mutual  settlement  may  be  charged  over  as 
an  item  in  the  new  account,  and  may  be  re- 
covered in  the  action  of  book  account.  In  such 
case,  the  previous  state  of  the  accounts  does  not 
affect  the  question  of  jurisdiction.  The  parties 
are  witnesses  to  such  settlement.  Oihwn  v. 
Sumner,  6  Vt.  163.  Spear  v.  Peck,  15  Vt.  566. 
Warren  v.  Bishop,  22  Vt.  607. 

88.  Disputed  award.  Where  the  plain- 
tiff's whole  account  exceeded  $100,  but  it  had 
all  been  awarded  upon  by  an  arbitrator,  except 
an  item  of  $8.20  omitted,  and  the  validity  of 
the  award  was  disputed  by  the  plaintiff  ',—ffeld, 
m  an  action  on  book,  that  the  county  court  had 
jurisdiction,  although  the  award  was  held  valid 
and  a  bar  to  all  the  account  except  such  item. 
Ennos  v.  PraU,  26  Vt.  630. 

89.  Increase  of  the  account.  In  an  ac- 
tion  on  book  brought  in  the  county  court,  where 
the  debtor  side  of  the  plaintiff's  book  at  the 
time  of  commencing  the  suit  was  less  than  suf- 
ficient to  give  original  jurisdiction  ;—JIeld,  that 
jurisdiction  was  not  conferred  by  a  sul)sequent 
increase  of  the  account  and  that  the  suit  must 
be  dismissed  at  any  stage  of  the  proceedings 


whenever  the  want  of  jurisdiction  is  discovered. 
Shepherd  v.  Beede,  24  Vt.  40. 

90.  Ad  damnum.  An  action  on  book,  re- 
turnable to  the  county  court,  was  dismissed  on 
motion,  where  the  Imlance  declared  for  and  the 
ad  damnum  were  both  within  the  jurisdiction 
of  a  justice.     Bates  v.  Downer,  4  Vt.  178. 

91.  A  judgment  of  the  county  court  in  an 
original  action  of  book  account,  where  the 
declaration  was  in  common  form  without  any 
averment  as  to  the  amount  of  the  debtor  side 
of  the  plaintiff's  book  and  the  ad  damnum  was 
laid  at  $100,  and  where  no  objection  was  taken 
to  the  action,  was  field  not  void  for  want  of  ju- 
risdiction, where  it  appeared  from  the  account 
made. part  of  the  auditor's  report,  that  the  debit 
side  of  the  plaintiff's  account  exceeded  $100. 
Paulv.  Burton,  32  Vt.  148. 

92.  Apparent  debtor  side  of  the  account 
not  a  conclusive  test.  In  an  action  of  book 
account,  the  apparent  **  debtor  side  of  the 
plaintiff's  book  "  is  not  the  conclusive  test  of 
jurisdiction.  Thus,  where  it  is  made  appar- 
ently to  exceed  a  justice's  jurisdiction  by  items 
charged,  or  posted,  by  mistake  and  not  claimed, 
(CatUn  V.  Aiken,  5  Vt.  177.  Phelps  v.  Wood, 
9  Vt.  399) ;  or  so  made  by  the  entry  of  items 
not  properly  chargeable  on  book,  or  in  that 
account,  and  not  insisted  upon,  (Scott  v. 
Sampson,  28  Vt.  569.  Sheldon  v.  Flynn,  17 
Vt.  2S8.)—neld,  that  the  justice  properly  took 
jurisdiction. 

93.  Where  the  *' debtor  side  of  the  plain- 
tiff's book "  was  made  apparently  to  exceed  a 
justice's  jurisdiction,  by  including  certain  items 
which  had  been  settled  by  the  giving  of  a 
note  therefor  which  had  been  paid,  and  about* 
this  there  was  no  dispute,  nor  misunderstand- 
ing;— Held,  that  the  county  court  had  not 
original  jurisdiction.  Hodges  v.  Fox,  36  Vt. 
74. 

94.  Plaintiff's  good  faith.  An  action  of 
book  account  brought  in  good  faith  in  the 
county  court,  the  jurisdiction  being  fairly 
doubtful,  was  sustained.  Stanley  v.  Barker, 
26Vt.^07. 

95.  In  this  action  the  jurisdiction  is  not  left 
to  the  choice  of  the  plaintiff,  but  depends  upon 
the  debtor  side  of  his  account  as  an  open,  sub- 
sisting, unliquidated  account,  irrespective  of 
credits,  payments,  or  offsets.  Hodges  v.  Fox, 
36  Vt.  74. 

96.  Where  the  statute  arbitrarily  prescribes 
the  criterion  of  jurisdiction,  as  in  the  action  of 
book  account  or  upon  a  promissory  note,  the 
plaintiff's  good  faith  in  bringing  his  suit  in  the 
particular  court  has  little  application  to  the 
question.  H>,  Barrett,  J,  in  Miller  v.  lAmng- 
stone,  37  Vt.  468-9.  See  Reed  v.  Stockwell,  34 
Vt.  206. 

97.  Interest  on  the  account.  To  the  sum 
demanded  in  an  action  of  book  account,  and 
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found  due,  the  court  added  interest  so  as  to 
exceed  the  sum  demanded,  and  rendered  judg- 
ment therefor.  Held  correct.  Dickenson  v. 
Ootdd,  2  Tyl.  32. 

98.  In  an  action  of  book  account  before  a 
justice,  the  addition  of  interest  to  the  plain- 
tiffs account  by  consent  of  the  parties  in  ad- 
justing the  balances,  was  held  not  to  affect  the 
jurisdiction,  although  if  the  claim  for  interest 
had  been  presented  as  part  of  the  debit  side  of 
the  plaintiffs  book,  the  jurisdiction  would  have 
been  exceeded.     Stone  v.  Winslow,  7  Vt.  888. 

99.  It  is  optional  with  the  plaintiff  whether 
to  claim  interest  upon  his  account  or  not ;  and 
a  justice  suit  will  not  be  dismissed  because,  by 
adding  interest,  the  account  would  exceed  the 
justice's  jurisdiction.  Paige  v.  Morgan,  28  Vt. 
565.  Catlin  v.  Aiken,  5  Vt.  177.  Stone  v. 
WimUmc, 

100.  The  county  court  has  original  juris- 
diction of  an  action  of  book  account,  although 
the  debit  side  of  the  plaintiffs  account,  as 
charged,  is  less  than  5|100,  if  the  interest  which 
was  demandable,  though  not  actually  charged 
when  the  suit  was  commenced,  would  raise  the 
claim  above  that  sum— [now  $200].  BUn  v. 
Pierce,  20  Vt.  25. 

V.    Judgment  to  Account. 

101.  After  judgment  to  account  and  a  re- 
port of  auditors,  the  courl  refused  a  motion  to 
arrest  judgment,  for  the  reason  that  the  decla- 
ration was  not  according  to  the  statute  form, — 
the  judgment  to  account  being  an  admission  of 
unsettled  accounts  between  the  parties.  Mc- 
Kay V.  Brotm,  13  Vt.  598. 

102.  The  plaintiff  has  not  the  right  to  be- 
come non  tvit,  after  judgment  to  account  and 
the  case  has  gone  before  the  auditor.  Lyon  v. 
Adamt,  24  Vt.  268.    30  Vt.  218.    28  Vt.  444. 

103.  In  the  action  of  book  account,  the  pre- 
liminary judgment  to  account  is  always  ren- 
dered without  reference  to  the  actual  dealings 
between  the  parties,  or  whether  any  have  ex- 
isted or  not.  Da/t>i4i,  J,  in  Hagar  v.  Stone,  20 
Vt.  109.  It  is  little  more  in  point  of  conclu- 
sivenera  than  an  ordinary  order  of  reference. 
Stede,  J,  in  Smith  v.  Bradley,  39  Vt.  869.  Reed 
v.  Barlm,  1  Aik.  145.  Matthews  v.  Tower,  39 
Vt.  438. 

104.  After  a  judgment  to  account,  though 
by  default,  final  judgment  in  chief  may  be  ren- 
dered for  the  defendant  on  the  report  of  the 
auditor.     Oordan  v.  Potter,  17  Vt.  348. 

VI.    Auditor  and  Audit. 

105.  Competency  and  powers.  Report 
by  two  auditors  of  the  three  appointed.  Upon 
proof  to  the  court,  that  the  hearing  was  had  by 
the  two  only  by  consent  of  the  parties,  the  re« 


port  was  accepted.    Booth  y.  Tousey,  1  Tyl. 
407. 

106.  Under  sec.  64  of  the  judiciary  act  of 
1797  (Slade's  8tat.  73),  the  court  could  by 
themselves  audit  the  accounts  and  ascertain 
the  sum  due  in  an  action  of  book  coming  into 
court  by  appeal,  where  the  defendant  suffered 
a  default.     Dickenson  v.  Go^ild,  2  Tyl.  32. 

107.  A  judge  acting  as  a  constituent  part  of 
the  court  cannot  appoint  himself  auditor  in  a 
suit ;  nor  can  he  act  both  as  judge  and  auditor 
in  the  same  cause.  Campbell  v.  Wilson,  2  Aik. 
118. 

108.  A  person  whose  wife  is  first  cousin  to 
the  wife  of  one  of  the  parties  to  a  suit  is  dis- 
qualified to  act  as  auditor  therein.  Clapp  v. 
Fost^,  34  Vt.  580. 

109.  The  expression  of  an  opinion  by  an 
auditor,  before  his  appointment,  upon  the  facts 
or  the  merits  of  the  case,  unfavorable  to  one 
of  the  parties,  and  that  unknown  to  him,  may 
be  sufficient  cause  for  setting  aside  the  report, 
on  his  motion ;  but  not  if  such  opinion  be  upon 
a  mere  point  of  law,  since  the  court  reviews 
and  determines  the  law.  Fay  v.  Green,  2  Aik. 
386. 

110.  An  auditor  allowed  a  claim  in  a  case 
where  he  was  interested  to  disallow  it.  Held, 
that  the  party  against  whom  the  allowance  was 
made  could  not  object  to  the  report  for  this 
cause.     Lovell  v.  Field,  5  Vt.  218. 

111.  Special  defenses  before  auditor. 
The  court  early  settled  the  practice,  that  in  the 
action  of  book  account  the  defendant  might 
omit  to  plead  special  matter,  and  might  present 
it  before  the  auditors  as  a  defense,  in  whole  or 
in  part.  May  v.  Brownell,  3  Vt.  463.  18  Vt. 
335. 

112.  Where  a  declaration  on  book  was  filed 
in  set-off  to  an  action  upon  a  note ; — ffeld,  that 
a  plea  to  such  declaration,  that  the  items  of 
such  account  were  received  under  an  agreement 
that  their  amount  was  to  be  allowed  on  the 
note,  was  insufficient.  Blaekmore  v.  Page,  2 
Tyl.  110. 

113.  There  is  no  use  in  craving  oyer,  since 
the  party  before  the  auditor  is  not  confined  to 
the  oyer.    Bead  v.  Barlow,  1  Aik.  145. 

114.  In  the  action  of  book  account,  the  right 
to  plead  in  bar  is  as  limited,  as  the  right  to  de- 
fend before  the  auditor  is  extended.  Steele,  J., 
in  Smith  v.  Bradley,  39  Vt.  369. 

115.  No  defense  can  be  specially  pleaded, 
which  depends  for  its  effect  upon  the  plaintiffs 
account,  or  puts  in  issue  the  plaintiffs  account. 
All  such  defenses  must  go  before  the  auditors. 
Porter  v.  Smith,  20  Vt.  344.  Matthews  v. 
Tower,  39  Vt.  433. 

116.  A  plea  which  puts  in  issue  facts  to 
which  the  parties  may  testify  before  the  audit- 
ors, is  bad.  Delaware  v.  Staunton,  8  Vt.  48. 
Hall  V.  Downs,  Brayt.  166 ;  and  the  law  is  the 
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same  since  the  statute  allowing  parties  to  be 
witnesses  in  general.     Matthews  v.  Tmt^r. 

117.  The  non-joinder  of  a  party  defendant 
is  matter  of  defense  before  the  auditors  and 
cannot  be  pleaded  in  abatement.  Ijoomui  v.  Bar- 
rett, 4  Vt.  450.  Smith  v.  WaUaii,  14  Vt.  332. 
Hagar  v.  SUyne,  20  Vt.  106.  {Goddard  v. 
Br&tm,  11  Vt.  278.  Smith  v.  Bradley,  39  Vt. 
369.) 

118.  The  law  is  the  same  though  the  omit- 
ted co-contractor  resides  without  the  State — 
since  process  might  have  i^tvued  against  him. 
Bailey  v.  Hodges,  19  Vt.  618. 

119.  A  payment,  accord  and  satisfaction, 
settlement  or  release,  unless  it  be  a  release  of 
the  a<;ftVn.  cannot  be  pleaded. in  bar,  but  may 
be  used  in  defense  l)efore  the  auditors.  DelO' 
ware  v.  St/iunU/n,  8  Vt.  48.  Matthews  v.  Tower, 
89  Vt.  433. 

120.  Nor  can  it  be  pleaded  that  the  defend- 
ants declared  against  as  partners  were  never 
partners.     Ptn-ter  v.  SmitJi,  20  Vt.  344. 

121.  Nor  can  the  statute  of  limitations  be 
pleaded  in  bar.     Smith  v.  Bradley,  39  Vt.  366. 

122.  But  in  an  action  of  book  account  by 
husband  and  wife,  the  death  of  the  wife  pend- 
ing the  suit  cannot  be  objected  to  before  the 
auditor.  The  question  is  one  for  the  court 
upon  proper  motion.  Perry  v.  Whitfiey,  30  Vt. 
390. 

123.  Distinction  in  matter  of  pleading  noted, 
between  the  action  of  account  and  book  account. 
MaUhetcs  v.  T(rwer,  39  Vt.  433. 

Note.— By  8tat.  1872,  No.  54,  special  de- 
fenses, proper  for  a  plea  in  bar,  may  be  made 
before  the  auditor  in  the  common  law  action  of 
account. 

124.  Set-off.  A  mere  independent  set-off, 
not  a  matter  of  account,  cannot  be  brought  in 
before  the  auditor,  but  must  be  pleaded  in  the 
county  court.     HoMom  v.  Hassam,  22  Vt.  516. 

125.  Proceedings.  It  need  not  appear  of 
record  that  an  auditor  was  sworn.  This  will 
be  presumed  unless  the  contrary  appear.  Put- 
nam V.  DvUon,  8  Vt.  396.  Reed  v.  Talford,  10 
Vt.  568.     11  Vt.  201. 

126.  In  the  case  of  three  auditors,  two  may 
make  report,  provided  the  other  sit  at  the  hear- 
ing, though  he  may  dissent  from  the  majority. 
Thompson  v.  Arms,^yx.  546.  Neipell  v.  Keith, 
11  Vt.  214.     23  Vt.  465. 

127.  It  is  not  necessary  Uiat  auditors  should 
convene  and  organize  before  giving  notice  of 
the  time  and  place  of  hearing,  but  such  notice 
may  be  given  by  one  of  the  number,  usually 
the  one  first  named,  without  the  presence  of  the 
others ;  nor  need  they  all  convene  for  the  pur- 
pose of  an  adjournment ;  and  where  the  party 
is  once  duly  notified,  he  must  take  notice  of  the 
adjournment.     Swinton  v.  Ertnn,  8  Vt.  282. 

128.  An  auditor  has  power,  after  a  cause 
has  been  heard  and  submitted,  especially  before 


making  up  and  publishing  his  report,  to  open 
the  cause  for  further  testimony.  This  discre- 
tion might  be  revised  in  the  county  court,  but 
error  cannot  he  predicated  of  it.  Cha»e  v. 
Spenoer,  27  Vt.  412. 

129.  If  one  of  two  partners,  defendants  in 
an  action  on  book,  die  after  the  accounts  are 
submitted  to  an  auditor,  he  may  proceed  to 
audit  the  accounts  notwithstanding.  Netcton 
V.  Biggins,  2  Vt.  366. 

130.  Accounts  to  be  a4)nsted  down  to 
time  of  hearing.  The  auditor  must  adjust  all 
the  items  of  account  due  and  payable  at  the 
time  of  taking  the  account,  though  not  due  nor 
accrued  at  the  commencement  of  the  suit,  pro- 
vided any  part  was  due  and  payable  before  suit 
brought.  Ambler  v.  Bradley,  6  Vt.  119  ;— and 
this,  although  the  result  be  to  change  the  bal- 
ance and  turn  the  case  to  the  other  side.  Pratt 
v.  G(Ulup,  7  Vt.  344. 

131.  It  is  the  duty  of  a  justice  of  the  peace, 
in  an  action  of  book  account,  to  adjust  the  ac- 
counts up  to  the  time  of  trial ;  and  of  the  audi- 
tor, in  case  of  an  appeal,  to  the  time  of  the 
audit.  Martin  v.  Fairbanks,  7  Vt.  97 ;  provi- 
ded, that  any  part  of  the  plaintiff's  account  had 
l)ecome  due  at  the  commencement  of  the  suit. 

Wetherell  v.  Evnrts,  17  Vt.  219. 

132.  This  right  of  the  plaintiff  to  have  the 
accounts  adjusted  down  to  the  time  of  the  audit 
and  to  have  his  attachment  stand  as  a  security 
for  the  balance  so  fohnd  due  him,  is  not  de- 
feated by  an  attacliment  subsequent  to  his  own. 
Chaffee  v.  Mularkee,  26  Vt.  242. 

133.  The  plaintiff  drew  an  order  on  the  de- 
fendant requesting  him  to  pay  C  a  certain  sum 
to  be  accounted  for  to  the  defendant  on  settle- 
ment. The  defendant  wrote  upon  the  order  an 
agreement  to  pay  C  what  might  be  due  the 
plaintiff  after  settlement.  An  attempted  settle- 
ment having  failed,  the  plaintiff  brought  this 
action  of  book  account  before  a  justice  and  ob- 
tained a  judgment  from  which  the  defendant 
appealed,  and  after  the  appeal  paid  C  the  full 
amount  of  the  order,  which  exceeded  the  sum 
due  the  plaintiff.  Held,  that  the  defendant  was 
entitled  to  a  judgment  for  the  excess.  Nor- 
throp V.  Sanborn,  22  Vt.  433. 

134.  The  bringing  of  an  action  of  book  ac- 
count is  not  per  se  a  revocation  of  a  previous 
authority  given  the  defendant  to  pay,  to  a  third 
person,  certain  items  of  the  plaintiffs  account. 
Unless  otherwise  revoked,  the  defendant  will 
be  allowed  such  payments  made  after  suit  com- 
menced, though  the  effect  be  to  change  the  bal- 
ance to  his  side.     H>,     Walker  v.  Barrington^ 

Vt.  781. 

135.  Production  of  books.  In  this  ac 
tion  a  party  is  not  bound  to  produce  his  original 
book  of  entries,  unless  required  so  to  do  by  the 
auditor,  or  the  court ;  and  this  is  matter  of  dis- 
cretion, first  of  the  auditor,  and  then  of  the 
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county  court.  /7«W,  that  It  was  not  error  in 
this  case,  to  allow  a  disputed  account  without 
requiring  the  production  of  the  original  book, 
although  this  was  insisted  upon  by  the  other 
party.  (G.  8.  c.  41,  s.  8.)  Ward  v.  Baker,  16 
Vt.287. 

136.  Held,  that  it  was  not  error  for  an  au- 
ditor to  receive,  on  the  plaintiflTs  side,  a  letter 
written  by  the  plaintiff  to  the  defendant,  which 
he  claimed  to  be  a  specification  of  his  claim  and 
to  contain  all  the  facts  upon  which  it  was 
based,  as  a  sort  of  original  entry — there  being 
no  other  original  entry,  and  the  plaintiff  being 
himself  a  witness.  Houghton  v.  Paine,  29  Vt. 
57. 

137.  Parties  as  witnesses.  In  the  action 
of  book  account  both  parties,  being  made  wit- 
nesses by  statute,  may  testify  to  every  material 
fact  in  relation  to  the  respective  accounts  prop- 
er to  be  considered  in  deciding  upon  the  merits 
of  the  several  claims.  Stevens  v.  Richards,  2 
Aik.  81.  Burton  v.  Ferns,  Brayt.  78.  Fay 
v.  Oreen,  2  Aik.  386.  May  v.  CorletP,  4  Vt. 
12.  HOUker  v.  Loop,  6  Vt.  116.  Whiting  v. 
Conmn,  5  Vt.  451.  McLaughlin  v.  Hill,  6  Vt. 
20.  Blish  V.  Granger,  6  Vt.  340.  Delaware 
v.  Staunton,  8  Vt.  48.  Fassett  v.  Viricent,  8 
Vt.  73.  Beed  v.  Talford,  10  Vt.  568.  War- 
den ▼.  Johnson,  11  Vt.  455.  Clark  v.  Marsh, 
20  Vt.  338.  22  Vt.  611.  Carter  v.  Wright,  25 
Vt.  656. 

138.  It  is  otherwise  as  to  matters  which  oc- 
cur subsequent  to  and  are  independent  of  the 
account,  as  su4s?i ;  as,  for  example,  a  tender,  a 
new  promise  to  take  the  case  out  of  the  statute 
of  limitations,  and  possibly  some  others.  Bed- 
field,  C.  J.,  in  Clark  v.  Marsh,  20  Vt.  341. 

139.  So  held,  as  to  a  new  promise,  Paul  v. 
TreseoU,  6  Vt.  26.  WhiU  v.  Dow,  23  Vt.  300 ; 
—as  to  a  tender,  Pratt  v.  Gallup,  7  Vt.  344  ;— 
as  to  a  new  promise  after  a  discharge  in  bank 
ruptcy,  Spaulding  v.  Vincent,  24  Vt.  501. 

140.  But  the  party  may  testify  to  a  credit 
on  account,  or  payment,  although  the  effect  of 
establishing  it  may  be  to  save  the  account  from 
the  operation  of  the  statute  of  limitations, 
Sargeant  v.  Sunderland,  21  Vt.  284.  Hapgood 
V.  Southgate,  21  Vt.  584.  Noyes  v.  Cushman, 
25  Vt.  390. 

141.  A  note,  given  up  to  the  maker  to  ap- 
ply on  his  account  against  the  payee,  may  as 
well  be  testified  to  by  the  party  in  the  book  ac- 
count action,  as  any  other  payment.  Fassett  v. 
Vincent,  8  Vt.  117. 

142.  In  an  action  of  book  account  against 
two ; — Held,  that  the  plaintiff  might  prove  by 
one  of  the  defendants  that  the  other  was  holden 
with  him.     Keeler  v.  Mathews,  17  Vt.  125. 

143.  Report— copies  of  accounts  to  be 
annexed.  It  is  not  a  matter  of  discretion,  but 
the  duty  of  an  auditor,  although  not  requested, 
to  return  with  his  report  copies  of  the  accounts 


of  the  parties,  and  a  statement  of  the  items  of 
each  that  he  allows,  or  disallows.  Croker  v. 
Goodnoic,  42  Vt.  682.  Macks  v.  Brush,  5  Vt. 
70.  FTower  Brbok  Mfg.  Co.  v.  Buck,  16  Vt.  290. 
Bead  v.  Barlott,  1  Aik.  145. 

144.  And  if  requested,  but  not  otherwise, 
he  must  also  report  the  facts  or  grounds  of  al- 
lowing or  disallowing  items.  Croker  v.  Good- 
note.  Macks  V.  Brush.  Hoyt  v.  Clark,  89  Vt. 
87. 

145.  An  exception  to  the  report  of  an  audi- 
tor, that  he  has  not  appended  to  the  report  the 
account  of  the  excepting  party,  will  not  be  al- 
lowed, unless  it  appear  afllrmatively,  that  such 
an  account  w^as  presented  at  the  hearing  before 
him.     HiU  v.  Hogaboom,  13  Vt.  141. 

146.  Special  findings.  When  requested, 
auditors  should  report  the  facts  found  with  the 
particularity  of  a  special  verdict ;— upon  afi^da- 
vits  showing  their  refusal  so  to  do,  their  report 
will  be  set  aside.  McConneU  v.  Pike,  8  Vt. 
595. 

147.  The  report  of  an  auditor  stated  simply 
that  the  account  presented  was  disallowed. 
Held  sufficient,— it  not  appearing  that  he  had 
been  requested  to  state  the  facts  or  groimds 
upon  which  he  disallowed  the  account.  Wait 
V.  Johnson,  24  Vt.  112. 

148.  Report  in  tlie  alternative.  Audi- 
tors  may  submit  any  question  of  law  to  the 
court,  and  for  that  purpose  they  may  report  in 
the  alternative.    May  v.  Corlew,  4  Vt.  12. 

149.  To  report  flEtcts,— not  evidence. 
An  auditor  must  report  facts, — not  evidence 
merely.  Stoddard  v.  Chopin,  15  Vt.  443.  45 
Vt.  346. 

150.  An  auditor  must  report  facts,  not  the 
evidence  of  those  facts;  but  the  court  may 
make  all  the  presumptions  which  necessarily 
follow  from  the  facts  reported.  Shaw  v.  Shaw, 
6  Vt.  69. 

151.  How  fiEtr  conclusive.  An  auditor 
should  report  facts,  not  evidence.  His  finding 
of  facts  IS  conclusive,  and  cannot  be  revised 
by  the  Supreme  Court.  Smith  v.  Woodworth, 
48  Vt.  89. 

152.  An  error  in  computation  made  by  an 
auditor  is  an  error  of  fact,  and,  when  not  pass- 
ed upon  in  the  county  court,  cannot  be  revised 
or  corrected  by  the  Supreme  Court.  Cobleigh  v. 
Stone,  29  Vt.  525. 

153.  Where  an  auditor  reports  the  evidence 
upon  which  he  found  a  fact,  and  such  evidence 
tended  to  prove  it,  his  finding  is  conclusive; 
but  if  the  evidence  had  no  such  tendency,  his 
finding  is  erroneous  and  may  be  corrected. 
Hodges  v.  Hosford,  17  Vt.  615. 

154.  The  finding  of  a  fact  by  an  auditor  is 
usually  conclusive  upon  the  court;  but  if  the 
matter  found  by  him,  as  a  fact,  is  merely  bis 
inference  from  other  facts  specially  found  and 
stilted,  and   the  proper  resulting  fact  is  one 
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which  the  law  would  infer  from  the  special 
facts  stated,  and  the  auditor  makes  a  mistake  in 
law  in  his  inference,  the  court  may  disregard 
his  ultimate  finding,  and  render  judgment  ac- 
cording to  the  legal  inference.  Briffga  v.  Briygs^ 
46  Vt.  571. 

155.  Upon  a  report  of  auditors  finding  that 
a  son  had  hired  with  and  worked  for  his  father 
some  33  years  after  becoming  of  age,  and  that 
he  reascmably  deserved  to  liave  a  certain  sum 
therefor  ;  that  the  father  had  acknowledged  an 
indebtedness  to  the  son,  but  *'did  not  find, 
otherwise  Uian  by  infercne^^  that  the  services 
were  performed  at  the  request  of  the  father"; — 
Held,  that  the  report  sufticiently  showed  that 
the  services  were  iK»rformed  at  the  request  of 
the  father,  under  the  mutual  expectation  of  a 
reasonable  compensation  therefor;  and  that 
this  was  sufficient  to  entitle  the  son  to  recover, 
without  proof  of  an  express  promise  to  pay. 
The  law  implies  the  promise  under  the  circum- 
stances.     Way  V.  Way,  27  Vt.  635. 

156.  Where  the  evidence  before  an  auditor 
has  a  legal  tendency  to  prove  the  fact  in  contro- 
versy, his  decision  upon  the  weight  and  suffici- 
ency of  the  evidence  is  conclusive.  Biigley  v. 
MaulUm,  42  Vt.  184.  Wood  v.  Barney,  2  Vt. 
369.  Phelpn  v.  Wood,  9  Vt.  399.  Cottrill  v. 
Vandiizen,  22  Vt.  511. 

157.  Inference.  Whether  an  auditor  comes 
to  his  result  upon  direct  and  positive  testi- 
mony, or  by  inferring  facts  which  might  be 
legitimately  inferred  from  the  evidence,  is  im- 
material. His  finding  is  conclusive  in  either 
case.  Bacon  v.  Vaughn,  34  Vt.  73.  Keiit  v. 
Hancock,  13  Vt.  519. 

158.  All  reasonable  intendments  are  to  be 
made  in  support  of  the  conclusions  and  judg- 
ment of  an  auditor,  and  the  county  court.  (See 
case,  as  to  inferences  drawn.)  Bradatreet  v. 
Bank  of  RoyaUon,  42  Vt.  128. 

159.  The  report  of  an  auditor  should  not  be 
set  aside  because  the  auditor  states  his  conclu- 
sion generally,  where,  upon  either  of  tlie  two 
grounds  stated,  it  was  justifiable  upon  the  evi- 
dence.    Cahill  v.  Pat.termn,  30  Vt.  592. 

160.  Finding  by  county  court.  If  an  au- 
ditor reports  the  testimony,  instead  of  finding 
the  facts,  and  a  party,  without  exception  or 
motion  to  recommit,  proceeds  to  a  hearing  up- 
on the  report,  he  thereby  submits  the  issue  of 
fact  to  the  court,  and  such  finding  cannot  be 
revised  by  the  Supreme  Court.  Bond  v.  Clark, 
47  Vt.  565. 

161.  Where  the  county  court,  instead  of 
recommitting  the  report  of  an  auditor,  under- 
takes to  decide  any  question  of  fact,  or  to  draw 
any  inference  of  fact  arising  on  the  report,  such 
decision  is  final.  Birchard  v.  Palmer,  18  Vt. 
208.     Barber  v.  Britton,  26  Vt.  112. 

162.  The  Supreme  Court  will  only  presume 
in  aid  of  the  judgment  below,  that  the  county 


court  inferred  such  facts  from  the  report,  as  on 
an  examination  it  can  be  seen  ought  to  have 
been  inferred.  Pratt  y.  Page,  32  Vt.  13.  Stone 
V.  Foster,  16  Vt  546. 

163.  In  regard  to  such  inferences  as  may  be 
fairly  deduced  from  the  facts  stated  in  an  audi- 
tor's report,  the  Supreme  ('ourt  considers  that, 
in  doubtful  cases,  the  construction  of  the  county 
court  is  to  be  regarded  as  conclusive.  Per- 
Unau  v.  Phelps,  25  Vt.  478. 

164.  Matters  of  evidence.  If  testimony 
before  an  auditor  could  be  held  admissible  in 
any  view,  or  in  connection  with  any  other  evi- 
dence, it  cannot  be  held,  upon  exceptions,  to 
have  been  inadmissible  where  the  report  is,  that 
it  was  offered  and  admitted  *' among  other 
things  not  objected  to."  Paige  v.  Morgan,  28 
Vt.  565. 

165.  The  admission  of  evidence  for  the  pur- 
pose of  proving  facts  altogether  ununportant, 
which  could  not  have  prejudiced  the  objecting 
party  and  which  was  admissible  for  another 
purpose,  is  not  sufficient  reason  for  setting  aside 
an  auditor's  report.  Kendrick  v.  Tarbell,  27 
Vt.  512. 

166.  An  objection  to  the  admission  of  testi- 
mony by  an  auditor  must  l)e  taken  by  excep- 
tions to  his  report,  and  a  motion  to  recommit. 
It  is  not  reached  by  exceptions  to  the  judgment 
of  the  county  court.  Kidder  v.  Smith,  34  Vt. 
394. 

167.  Where  a  witness,  interested  as  bail  for 
the  party  calling  him,  testified  before  auditors 
against  the  objection  of  the  opposite  |)arty,  wlio, 
from  absence  of  the  record,  could  not  prove 
such  interest;— //<'W,  that  the  report  in  favor 
of  the  party  using  tlie  witness  should  be  set 
aside.     McGonnell  v.  Pike,  3  Vt.  595. 

168.  Affidavits,  &c.  The  Supreme  Court 
will  not  examine  reports  of  auditors  upon  afli- 
davits,  counter  statements,  questions  of  fact,  or 
matters  of  discretion  for  the  county  court,  but 
only  upon  errors  of  law.  TJiompson  v.  Arms, 
5  Vt.  546. 

169.  Becommitment.  A  motion  to  recom- 
mit the  report  of  an  auditor  will  not  be  enter- 
tained by  the  Supreme  Court,  where  the  case 
stands  upon  exceptions.  Any  cause  for  a  new 
trial  should  be  brought  forward  by  petition. 
Hutchinson  v.  Onion,  24  Vt.  654. 

170.  In  actions  of  lK)ok  account,  where  it  is 
apparent  that  all  the  facts  are  not  stated  in  the 
auditor's  report,  the  Supreme  Coiut  has,  in  some 
cases,  been  induced  to  reverse  the  judgment 
and  recommit  the  report  to  the  auditor  to  re- 
port more  fully, —as  in  Woodbridge  v.  Proprie^ 
tors  of  Addison,  6  Vt.  204.  But  the  practice 
has  been  otherwise,  of  late,  and  the  settled 
practice  has  been  for  the  Supreme  Court  to  deny 
an  application  to  recommit.  Clirk  v.  Whipple^ 
12  Vt.  488. 

171.  Where  an  auditor  disallows  a  charge, 
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the  party  is  entitled  to  have  the  pounds  of  such 
disallowance  stated  in  the  report,  and  if  not  so 
stated,  when  requested,  the  report  should  be  re- 
eomuiitted  for  amendment ;  but  where  the  ob- 
jection is  first  raised  in  the  Supreme  ('ourt,  it 
will  not  be  entertained.  Goodrich  v.  Drew^  10 
Vt.  187. 

172.  Where  an  auditor  had  reported  evi- 
dence, but  not  facts  sufficient  to  warrant  tlie 
jud^nout  below,  the  court,  after  reversing  the 
judj^ent,  remanded  the  case,  on  recjuest,  for 
a  further  finding  and  report.  WaUh  v.  Pierce, 
11  Vt.  32.     Uunt  V.  Haynes,  45  Vt.  346. 

173.  Where  an  auditor  finds  a  fact  and  al- 
lows a  charge  upon  improper  testimony,  the 
court  does  not  on  this  account  reject  the  charge, 
but  again  refers  the  subject  to  the  same  or  an- 
other auditor.  Warden,  v.  Johnstyn,  11  Vt. 
455. 

174.  Where  exceptions  were  filed  to  an  au- 
ditor's report,  and  exceptions  to  the  judgment 
thereon,  the  Supreme  Court  reversed  the  judg- 
ment and  again  referred  the  cause  to  the  audit- 
or, to  make  report  to  the  Supreme  Court,  be- 
cause the  facts  were  not  sufticicntly  stated  to 
raise  the  questions  of  law  litigated.  Eddy  v. 
Hitie,  3  Vt.  389.     10  Vt.  140. 

175.  Where  a  report  of  auditi>r8  is  wholly  re- 
ject4*d,  the  whole  case*  is  again  submitted  to  the 
same  or  another  board  of  auditors,  who  are  to 
hear  the  whole  (»se  anew  ;  or  it  may  be  re(H)m- 
mitted  simply  for  amendment,  or  correction,  in 
which  case  no  further  hearing  will  he.  had  ;  or 
It  ma^'  l)e  rec<jmmitted  to  hear  testimony  as  to 
a  particular  fact,  but  this  must  be  by  consent  of 
parties.     May  v.  Ct/rletr,  4  Vt.  12. 

176.  An  auditor's  report  was  recommitted 
to  attach  copies  of  the  accounts.  •  This  the  au- 
ditor  did,  stating  the  items  allowed  and  disal- 
lowed, and  corrected  an  error  in  computation  in 
his  first  report,  but  refused  a  new  hearing  upon 
the  whole  case ; — Held  correct,  but,  dictum,  if 
important  new  testimony  had  been  presented, 
not  in  the  power  of  the  party  at  the  first  hear- 
ing, it  should  have  been  received.  Leach  v. 
Shepard,  5  Vt.  363. 

177.  On  a  case  being  recommitted  to  an  au- 
ditor he  has  a  discretion,  whether  to  require 
the  parties  to  go  over  anew  the  whole  trial,  or 
not,  subject  to  the  direction  of  the  county 
court.     Mason  v.  Potter,  26  Vt.  722. 

178.  Mistake  suggested.  Where  parties 
adjusted  their  book  accounts  and  agreed  upon 
a  baUince  due,  although  no  settlement  was  made 
upon  the  books,  and  the  accounts  were  continu- 
ed as  before  ;—Held,  that  the  auditor  in  adjust- 
uig  the  subsequent  accounts  properly  refused  to 
go  back  of  the  settlement,  upon  the  supposition 
that  there  was  some  mistake  in  it.  The  error 
most  be  first  discovered,  and  then  it  may  be 
corrected ;  but  this  would  not  open  the  whole 
settled  accotint  for  examination.     Hodges  v. 


Hosford,  17  Vt.  615. 
Vt.  451. 


Whiting  v.  Corwin,  5 


VII.    Effect  of  Judgment  as  a  Bar. 

179.  In  the  action  of  book  account,  either 
party  may  sue  and  insist  on  an  adjustment  of 
the  account.  If  the  defendant  refuses  to  pre- 
sent his  account,  although  he  may  have  an  ac- 
count exceeding  the  plaintiff's,  this  is  no  bar  to 
the  plaintiff's  recovery,  unleas  the  defendant 
shows  an  agreement,  or  understanding-* on  both 
parts,  to  have  the  plaintlirs  account  apply  in 
payment  of  some  claim  of  the  defendant.  Scott 
V.  Nichols,  12  Vt.  76. 

180.  In  an  action  of  book  account  lx?fore  a 
justice,  the  plaintiff  omitted  to  present  part  of 
the  account  on  his  book,  claiming  and  suppos- 
ing that  it  had  been  settled.  The  defendant 
denied  the  settlement,  and  presented  and  claim- 
ed an  account  in  his  favor  which  the  plaintiff 
claimed  was  included  in  the  supposed  st^ttle- 
mcnt.  The  justice  found  that  there  had  lieen 
no  settlement,  and  allowed  the  defendant's  ac- 
count, giving  judgment  for  the  balance  between 
that  and  such  of  the  plaintiff's  account  as  he 
presented.  Held,  that  such  judgment  was  no 
bar,  in  a  subsequent  action  on  b(X)k,  to  a  recov- 
ery for  the  iti»ms  so  omitted  -the  reason  for 
failure  to  present  them  on  the  first  trial  Iwing 
sufficient.     Htecens  v.  Datnon,  29  Vt.  521. 

181.  The  plaintiff  in  an  action  of  l)ook  account 
cannot  divide  his  account,  and  make  it  the  sub- 
ject of  8<!veral  actions.  A  judgment  in  such 
action  Is  a  prima  facie  bar  to  all  previous  exist- 
ing accounts ;  but  it  does  not  bar  items  of  ac- 
count not  embraced  in  the  judgment  because 
not  then  due  {McTjUughlin  v.  Hill,  6  Vt.  20) ; 
— or  because  omitted  by  mistake,  or  other  gcMxi 
cause.  Warren  v.  Newfane,  25  Vt.  250.  Ste- 
vens V.  Damon. 

VIII.    Tender. 

182.  In  an  action  of  book  account  brought 
originally  to  the  county  court,  a  tender  made 
before  the  commencement  of  the  suit  need  not 
be  pleaded,  but  may  be  proved  before  the  audit- 
or ;  and  if  the  money  tendered  be  paid  to  the 
auditor  and  be  by  him  sent  to  the  court  with 
his  report,  It  is  sufficient.  Woodcock  v.  Clark, 
18  Vt.  883. 

183.  In  this  action  before  a  justice,  a  failure 
to  produce  the  tender  in  court  before  the  jus- 
tice is  a  waiver  of  it ;  and  to  keep  the  tender 
good  on  appeal,  it  must  be  produced  at  the 
hearing  before  the  auditor,  and  be  returned  into 
court  with  his  report.  Sargent  v.  Slack,  47  Vt. 
674. 

184.  A  tender  under  the  statute,  after  suit 
brought,  can  be  made  in  the  book  action.  Peek 
V.  Saragan,  27  Vt.  92. 
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185.  A  tender  in  this  action  first  made  be- 
fore the  auditor,  thougli  the  money  is  left  in 
his  hands,  is  not  effective.  Wing  v.  Uurlburt, 
15  Vt.  607.     18  Vt.  886. 

186.  In  an  action  of  book  account,  the  ac- 
counts between  the  parties  are  considered  as 
entire,  and  neither  can  single  out  a  particular 
item  and  malcc  a  valid  lender  upon  it,  and 
thereby  change  the  balance  ;  and  this  is  so 
even  as  to  items  accruing  after  the  commence- 
ment of  the  suit  and  before  the  audit.  PraU 
V.  Gallup,  7  Vt.  844.  Wing  v.  HurtbuH,  15 
Vt.  607.     22  Vt.  519. 

187.  Where  an  independent  claim  is  pleaded 
in  set-off  in  an  action  of  book  account,  a  repli- 
cation of  a  tender  made  l)ef  ore  the  plea  pleaded, 
though  after  the  conuneneement  of  the  suit,  is 
sufficient.     Hasmm  v.  Hasnamy  21^  Vt.  516. 

IX.    Statute  of  Limitations. 

188.  The  statute  of  limitations,  if  not  in- 
sisted upon  before  the  auditors  in  book  account, 
cannot  be  urged  as  an  objection  to  the  accept- 
ance of  their  report.  Newell  y.  Keith,  11  Vt.  214. 


BURIAL  GROUNDS. 

1.  Where  land  was  set  out  and  sequestered 
for  the  enlargement  of  public  biu'ial  grounds, 
under  G.  8.  c.  18,  s.  9  ;—JIeld,  that  it  was  not 
essential  to  the '  validity  of  the  proceedings. 


that  the  damages  awarded  to  the  land  owner 
should  be  paid  or  tendered  within  the  ten  day9 
named  in  tlie  statute.  Edgecumbe  v.  Burlington^ 
46  Vt.  218. 

2.  Tlie  Act  of  1868,  No.  91,  incorporating  the 
Green  Mount  Cemetery  Association,  authorized 
the  city  of  Burlington  to  transfer  and  convey 
to  said  association  the  public  cemetery  in  that 
city  known  as  Green  Mount  Cemetery,  in  trust, 
to  support,  embellish  and  manage  the  same, 
and  to  l)e  thereafter  under  the  control  and  man- 
agement of  said  association  for  the  purposes 
aforesaid.  Subsequently,  the  city  set  out  and 
sequestered  certain  of  the  orator's  land  by  way 
of  enlargement  of  the  cemetery,  under  G.  S.  c. 
18,  s.  9,  with  the  view  of  transferring  the  cem- 
etery, thus  enlarged,  to  said  association  in  pur- 
suance of  the  act.  The  transfer  was  afterwards 
so  made,  and  upon  the  express  trust  and  con- 
fidence that  the  association  should,  at  their  own 
expense,  support  and  manage  said  cemetery  for 
purposes  of  a  public  burial  ground  only,  con- 
formably to  all  the  laws  of  the  State  applicable 
thereto,  and  to  the  provisions  of  the  act  of 
1868,  with  a  provision  for  surrender  and  re- 
verter to  the  city  upon  breach  of  the  trust  in 
any  respect.  Held,  that  such  enlargement  did 
not  destroy  the  identity  of  the  cemetery,  and 
that  said  act  authorized  the  conveyance  thereof, 
as  so  enlarged,  to  the  association  in  the  manner 
above  stated  ;  and  that  the  needful  enlargement 
was  not  rendered  unlawful,  or  ineffective,  be- 
cause of  the  purpose  to  transfer  the  cemetery, 
after  thus  enlarged,  to  the  association,    lb. 


c. 


OARREBRS. 


1.  Ck>mmon  carrier— His  liability.  The 
master  of  a  canal  boat  on  Lake  Cliamplain,  car- 
rying goods  for  hire,  is  a  common  carrier,  and 
liable  as  such  for  all  losses  not  occasioned  by 
the  act  of  God.     Spencer  v.  DaggeU,  2  Vt.  92. 

2.  The  charter  of  the  Champlain  Transpor- 
tation Co.  extended  to  the  carrying  of  all  goods, 
wares  and  merchandise,  **and  all  other  articles 
and  things  usually  transported  by  water,*'  on 
Lake  Champlain.  It  appearing  that,  at  the 
time  the  company  took  the  charter  and  went 
into  operation,  bank  bills  were  usually  carried 
by  water  craft  upon  the  lake  ;—Heldy  that  their 
powers  as  a  corporation  extended  to  the  carry- 
ing of  bank  bills,  but  did  not  necessarily  con- 
stitute the  company  common  carriers  of  bank 
bills  so  as  to  compel  them  to  assume  the  risk  of 
such  carriage,  if  they  should  confine  their  busi- 
ness to  carrying  other  dissimilar  commodities; 


but  if  they  assumed  the  business  of  carrying 
bank  bills,  they  assumed  the  liability  of  com- 
mon carriers  in  respect  thereto.  Farmer^  iS; 
Jfeeh^.  Bank  v.  Champ.  Tr.  Co.,  23  Vt.  186. 

3.  Common  carriers  by  water  are  not  an- 
swerable for  damage  to  goods  which  is  occa- 
sioned by  the  act  of  Providence ;  but  are  bound 
to  provide  safe  and  seaworthy  vessels,  suitable 
to  the  season  and  the  difficulties  of  the  naviga- 
tion.    Day  V.  Bidley,  16  Vt.  48. 

4.  In  an  action  against  a  common  carrier 
for  loss  of  goods,  evidence  of  a  departure  from 
the  usual  course  of  events,  as  the  non-arrival  of 
the  goods  at  their  place  of  destination  (Brint- 
naU  V.  Bar,  <fc  W.  R.  Co.,  82  Vt.  665) ;  an  un- 
usual  delay  in  the  delivery  {Mann  v.  Birehard^ 
40  Vt.  826) ;  or  the  landing  of  the  goods  out  of 
course  (Daj/  v.  Bidlejf,  16  Vt.  48),  is  sufficient 
to  throw  upon  the  carrier  the  burden  of  account- 
ing for  the  loss.    lb, 

5.  All  common  carriers  are  responsible  for 
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the  loss  of  goods  by  a  delivery  to  the  wrong 
person ;  and  it  is  no  excuse,  in  such  case,  that 
they  delivered  them  in  the  customary  manner 
and  in  the  usual  course  of  business.  Winslow 
V.   Vt,  &  Mass,  R.  Co.,  42  Vt  700. 

6.  One  Collins,  whom  the  plaintiffs  well 
knew  as  Collins,  fraudulently  induced  them  to 
send  certain  goo<lfl  by  the  defendants'  railway 
to  the  address  of  J.  F.  liol)erts,  Boston,  Mass., 
C^ollins  representing  that  there  was  such  a 
man  who  had  ordered  the  goods.  There  was 
no  such  person  as  J.  F.  HolHTts.  Upon  the 
arrival  of  the  goods  in  l^)8ton,  Collins  applied 
to  one  (lough,  who  was  in  the  employ  of  a 
truckman  and  accustomed  to  take  freight  from 
the  defendants'  depot,  and,  informing  C'lough 
that  his  name  was  J.  F.  Roljerts,  requested 
Clough  to  get  the  goods.  Clough  went  to  the 
de'^t  and,  upon  informing  the  defendants' 
freight  agents  there  that  Kolierts  had  directed 
him  to  get  the  goods,  they  delivered  the  goods 
to  C'lough,  who  receipted  for  them  in  his  own 
name  and  took  away  the  goods,  and  delivered 
them  according  to  C^ollins's  order  to  parties  who 
had  purchased  them  of  Collins,  representing 
himself  to  l)e  J.  F.  Roberta.  C7ollins  got  pay 
for  the  goods  and  absconded.  //fW,  that  the 
defendants  were  liable  for  the  goods  as  common 
carriers ;  that  here  was  a  misdelivery,  and, 
there  being  no  such  man  as  lioberts,  the  goods 
should  have  Ix^n  held  for  the  consignors ;  that 
the  error  in  the  direction  of  the  goods  did  not 
mislead  the  defendants,  and  they  were  guilty  of 
actual  negligence  in  the  delivery,  and  would  be 
liable  even  on  that  ground.    Ih. 

7.  Notice.  A  common  carrier  may,  by 
general  notice  brought  home  to  the  owner  of 
the  things  delivered  for  carriage,  limit  his  res- 
ponsibility for  carrying  certain  commodities 
beyond  the  line  of  his  general  business,  or  he 
may  make  his  responsibility  dependent  upon 
certain  conditions,— as  having  notice  of  the 
kind  and  quantity  of  the  things,  and  a  certain 
reasonable  rate  of  premium  for  insurance  paid 
beyond  the  mere  expense  of  carriage.  lUdfield, 
J.,  in  Farm,  iSb  Mech.  Bank  v.  Champkun  Tr. 
Co.,  23  Vt.  186. 

8.  End  of  transit.  The  responsibility  of  a 
common  carrier,  as  such,  continues  after  the 
goods  have  reached  their  destination,  until  the 
party  entitled  to  them  has  had  a  reasonable  time 
to  call  for,  examine  and  take  them.  Winshw  v. 
VL  &  Mas».  R.  Co,,  42  Vt.  700.  Blumenthal 
V.  Brainerd,  88  Vt.  402. 

9.  A  wharfinger  is  as  much  a  public  person 
as  the  carrier  himself ;  and  where  the  carrier 
by  steamboat  or  other  vessel,  in  the  due  and 
common  course  of  his  business,  delivers  his 
goods  or  parcels  into  the  custody  of  the  whar- 
finger upon  the  wharf,  the  transit  is  ended,  and 
his  responsibility  as  carrier  ceases,  unless  he 
has,  either  expressly  or  by  fair  implication,  un- 


dertaken to  do  something  more,  Sfivper  v.  Jos- 
Un,  20  Vt.  172; — and  the  question  as  to  the 
time  and  place  at  which  the  duty  of  the  carrier 
ends,  is  one  of  contract  to  be  determined  by  the 
jury  from  a  consideration  of  all  that  was  said 
by  either  party  at  the  time  of  the  delivery  and 
acceptance  of  the  goods  for  carriage,  the  course 
of  the  business,  the  practice  of  the  carrier,  and 
all  other  attending  circumstances,  the  same  as 
in  case  of  any  other  contract,  in  order  to  deter- 
mine the  intention  of  the  parties.  Farm,  db 
Mech.  Bank  v.  ChampUun  Tr.  Co.,  28  Vt.  186. 
85  Vt.  619.     38  Vt.  413. 

10.  Detention  for  freight.  i/^W,  that  re- 
plevin  can  Ik*  maintained  against  a  common  car- 
rier for  grxxls  detained  by  him  under  a  claim  of 
lien  for  freight  and  charges,  after  demand  of  the 
goods  by  the  owner  and  a  n^fusal,  in  case  the 
damages  to  the  gootis,  for  which  the  carrier  is 
liable,  exceeds  the  claim  for  freight  and  charges. 
Dyer  v.  Grand  Trunk  R.  Co.,  42  Vt.  441. 

11.  Private  carrier— Agent  of  necessity. 
The  defendant,  a  private  carrier,  contracted  late 
in  the  fall  to  trans|)ort  by  canal  boat  a  cargo  of 
oats  for  the  plaintiff  from  Burlington  to  New 
York.  Both  parties  expected  that  the  boat 
would  reach  New  York  that  fall,  but  the  boat, 
without  the  fault  of  the  defendant,  got  frozen 
in  on  the  route,  and  was  obliged  to  lie  by  all 
winter.  The  safety  of  the  cargo  and  of  the  boat 
required  that  the  oats  should  be  removed  and 
safely  stored,  and  this  was  done  by  the  defend- 
ant. On  the  opening  of  navigation,  the  next 
spring,  the  oats  were  reloacled  and  delivered  in 
New  York.  Held,  that  the  defendant  could  re- 
cover of  the  plaintiff  the  expense  of  handling 
and  storing  the  oats.  Beckunth  v.  Frisbie,  32 
Vt.  559. 

12.  Party  to  sue.  The  plaintiffs  were 
common  carriers  by  a  boat  which,  with  the 
merchandise  on  board,  was  lost  by  the  default 
of  the  defendant  in  towing  it.  Held,  that  as 
they  had  a  possession  coupled  with  an  interest, 
they  could  recover  the  value  of  the  merchandise 
lost,  although  they  had  not  paid  the  owners, 
nor  had  been  paid  for  freigiit  of  the  goods. 
WhiU  V.  Bascom,  28  Vt.  268. 

13.  The  consignor  who  owns  the  goods  and 
sustains  the  injury  from  the  damage  or  loss,  is 
the  proper  party  to  bring  an  action  against  the 
carrier.     Blumenthal  v.  Brainerd,  38  Vt.  402. 

See  Railkoad. 
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Approved,  Doubted,  or  Overrflbd. 

Adams  v.  Johnson,  Brayt.  56,  as  to  protec- 
tion of  equitable  assignee,  overruled  by  Strong 
v.  Strong,  2  Aik.  378. 
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Aldrich  V.  Londonderry^  5  Vt.  441,  criticised 
in  Worcester  v.  BtiUard,  88  Vt.  60. 

Ames  V.  FisJier,  Brayt.  39,  overruled  by 
Kingsland  v.  Adams,  10  Vt.  201. 

Atkinson  v.  Brooks,  26  Vt.  569,  overruled 
by  AusUn  v.  CurUs,  31  Vt.  64. 

AusUn  v.  AusUn,  9  Vt.  420,  commented 
on  and  explained  in  DunkUe  v.  Adams,  20  Vt. 
415. 

Barber  v.  Britton,  26  Vt.  112,  as  to  what 
presumptions  may  be  made  in  favor  of  the 
judgment  below,  questioned  in  Pratt  v.  Page, 
32  Vt.  19. 

Barlow  v.  Burr,  1  Vt.  488,  as  to  costs  on  ex- 
ceptions, disproved  in  Downing  v.  Roberts,  22 
Vt.  457. 

Bamet  v.  Concord,  4  Vt.  564,  substantially 
overruled  on  one  point,  in  Plymouth  v.  Mendon, 
23  Vt.  451. 

Barrett  v.  Copeland,  20  Vt.  244,  reasons 
and  argument  overruled  in  Dana  v.  Lull,  21 
Vt.  383.     BelUnim  v.  AUen,  22  Vt.  108. 

7/a^  V.  Doioner,  4  Vt.  178,  wrongly  de- 
cided.    See  Paul  v.  Burton,  32  Vt.  148. 

Beckmth  v.  Hayward,  Brayt.  55,  as  to  pro- 
tection of  equitable  assignee,  overruled  by 
Strong  v.  Strong,  2  Aik.  373. 

Bigelow  v.  TopUff,  25  Vt.  289.  Dictum  of 
Isham,  J.,  as  to  equality  of  attaching  creditors 
and  purchasers,  overruled  in  Ilackett  v.  CaHen- 
der,  32  Vt.  108.  33  Vt.  252.  35  Vt.  2.  43  Vt. 
409. 

Blaekmer  v.  Blacktner,  5  Vt.  355.  Decision 
inapplicable  by  change  of  statute.  Lytle  v. 
Bond,  39  Vt.  388. 

Bloss  V.  Kittridge,  5  Vt.  28,  on  point  of 
pleading,  is  opposed  to  Wighiman  v.  Carlisle,  14 
Vt.  296. 

Boardman  v.  KeeUr,  2  Vt.  65.  Dictum  as  to 
dormant  partner  being  plaintiff,  overruled  by 
IlilUker  v.  Loop,  5  Vt.  116.  Lapham  v.  Qreen, 
9  Vt.  407. 

Brainerd  v.  Burton,  5  Vt.  97,  overruled  on 
one  point  by  Pam  v.  Vail,  18  Vt.  277.  ^mt«A 
V.  Atkins,  18  Vt.  461.  Boater  v.  J5t«A,  29.  Vt 
469. 

Brooks  V.  Pay«,  1  D.  Chip.  340,  overruled  on 
one  point  in  Dewey  v.   Washburn,  12  Vt.  580. 

Brown  v.  Turner,  1  Aik.  350.  Dictum  as  to 
partition  disapproved  in  Baldwin  v.  ^WrfcA,  34 
Vt.  529. 

Brundridge  v.  Whitcomb,  1  D.  Chip.  180,  as  to 
offset,  overruled  in  I^eavenworth  v.  Lapham,  5 
Vt.   208.     ^dflww  V.  BUss,  16  Vt.  42. 

Pt«jA;  V.  Pickwell,  27  Vt.  157.  '*  The  opinion 
has  not  the  force  of  authority  beyond  the  point 
of  judgment."  Sterling  v.  Baldwin,  42  Vt.  309 
Approved  *'to  the  extent  of  the  matter  decid 
ed."    Fitch  v.  Burk,  38  Vt.  687. 

Bu4ik  V.  Sguiers,  28  Vt.  498,  limited  and  ex 
plained  m  Hodges  v.  Eddy,  38  Vt.  327. 

BurUtigton  v.   Calais,  1  Vt.   885.     On  the 


question  of  evidence,  **the  case  is  rather  an  over- 
strained one."     Underwood  v.  Hart,  23  Vt.  130. 

Burton  v.  Austin,  4  Vt.  105,  questioned  in 
Beach  v.  Beach,  20  Vt.  83. 

ChapUn  v.  HiU,  24  Vt.  528,  qualified  in- 
Russell  V.  Dodds,  37  Vt.  497. 

CMpman  v.  iSatry^,  1  Tyl.  83.  2  Tyl.  61, 
that  an  execution  issued  after  a  year  and  a  day 
is  void,  overruled  by  Fletcfter  v.  Mott,  1  Aik. 
339 ;  as  to  ejectment  by  an  executor,  overrul- 
ed by  Aldis  V.  Burdick,  8  Vt.  21. 

Chittenden  v.  Barney,  1  Vt.  28,  goes  too  far. 
Gates  V.  Adims,  24  Vt.  74. 

Claflin  V.  Hubbard,  Brayt.  38,  overruled,  as 
to  costs,  by  AUard  v.  Bingham,  8  Vt.  470. 

Clapp  V.  Beardsley,  1  Vt.  151,  limited  in 
Aldis  V.  Burdick,  8  Vt.  21. 

Conner  v.  Chase,  15  Vt.  764,  qualified  in 
HaU  V.  lA)omis,  42  Vt.  565. 

i><MJW  V.  Goodnow,  27  Vt.  715,  explained 
in  Putnam  v.  TWn,  34  Vt.  429. 

Davis  V.  White.,  21  Vt.  751,  overruled  in 
Hodges  v.  J^defy,  38  Vt.  346. 

Dean  v.  7>6aw,  27  Vt.  746.  Dictum  as  to 
presumed  capacity  of  testator  overruled  by 
Williams  v.  Robinson,  42  Vt.  658. 

In  re  Dougherty,  27  Vt.  326.  See  State  v. 
ConUn,  infra. 

Downer  v.  Fox,  20  Vt.  392.  Di/itum,  that 
an  attaching  creditor  should  not  be  made  de- 
fendant in  a  bill  of  foreclosure,  disapproved 
m  Chandler  v.  Dyer,  37  Vt.  345. 

Drake  v.  CoUins,  1  Tyl.  79,  2  Tyl.  63, 
overruled  by  Bagley  v.  Wiswall,  Brayt.  23. 
Woodrotc  V.  0' Conner,  28  Vt.  776. 

Edgell  v.  Ixywell,  4  Vt.  405,  explained  in 
iJewt  V.  Reynolds,  32  Vt.  139. 

Famham  v.  Ingham,  5  Vt.  514,  overruled 
in  /#oa«  V.  J^fifctrw,  11  Vt.  679. 

Famsworth  v.  r««<m,  1  D.  Cliip.  297. 
Question  of  pleading — Dictum  disapproved  in 
Kinsman  v.  Page,  22  Vt.  631. 

Farr  v.  Braekett,  30  Vt.  344, — dictum  as  to 
assignments  disapproved  in  Passumpsic  Bank 
V.  Strong,  42  Vt.  301. 

Fiizsimmons  v.  Joslin,  21  Vt.  129,  approved 
in  i^J^W  V.  SUams,  42  Vt.  111. 

ii^&nt  V.  Day,  9  Vt.  345,  doubted  m  Pitkin 
V.  Flanagan,  23  Vt.  164,  and  JfetiA  v.  Goodwin 
31  Vt.  276:  Overruled  by  Adams  v.  Flanagan, 
36  Vt.  400. 

Gaffield  v.  i?7io«,  Brayt.  234,  overruled  by 
jltf«^»  V.  Palmer,  2  Vt.  489. 

Gibson  v.  i>flw?w,  22  Vt.  374.  Qacere  raised 
—settled  in  Chandler  v.  ITarr^w,  30  Vt.  510. 

Goodenow  v.  Stafford,  27  Vt.  437,  limited  in 
Carruth  v.  Ti^A^?,  32  Vt.  626. 

Greensboro  v.  UnderhiU,  12  Vt.  604,  ques- 
tioned in  Northfield  v.  Plymouth,  20  Vt.  582. 

HackeU  v.  Callender,  32  Vt.  97,  approved  in 
Pemw  V.  ^<s«i,  35  Vt.  2.  i?VeW  v.  Steams, 
42  Vt.  112. 
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HcUe  V.  MiOer,  15  Vt.  211.  Dicta  as  to  form 
of  action  overruled  by  HaU  v.  Ray^  40  Vt. 
579. 

narrU  v.  BuUoek,  Brayt.  141,  overruled  by 
Putney  V.  Bellatm,  8  Vt.  272.     10  Vt.  489. 

Harris  v.  Holmes,  30  Vt.  362.  Dieta  as  to 
receiving  evidence  provisionally,  overruled  by 
Conn,  &  Pass.  R.  R.  Co,  v.  Baacter,  82  Vt.  805. 

36  Vt.  88.     Sterling  v.  SterUng,  41  Vt.  80. 
HoftHngton  v.  Harrington,  10  Vt.  505,  over- 
ruled in   Le  Barron  v.  Le  Barron,  85  Vt.  870. 

Hartland  v.  WHUamstown,  1  Aik.  241. 
Dietum  overruled  in  Landgrof>e  v.  Pawlet, 
20  Vt.  809. 

Hathaway  v.  Allen,  Brayt.  152,  limited  in 
Clossan  v.  Staples,  42  Vt.  223. 

Hasen  v.  Haxen,  19  Vt.  608,  overniled  in  Xe- 
Barron  v,  /^  Barron,  35  Vt.  370. 

i7i«  V.  Kendall,  25  Vt.  528,  questioned  in 
ir<wf  V.  SUttns,  83  Vt.  308. 

//i^  V.  Pratt,  29  Vt.  126.  Opinion  criticised 
in  Fenno  v.  Weston,  31  Vt.  352. 

Hines  v.  iSfewfe,  14  Vt.  99,  overruled  by  Hay- 
ward  Rubber  Co.  v.  Dunklee,  30  Vt.  29; 
Dotens  v.  Belden,  46  Vt.  674 ;  Alger  Y.Andrews 
47  Vt.  238. 

Hodges  v.  (?r<^m,  28  Vt.  368,  limited  and  ex- 
plained in  Ballard  v.  Bond,  82  Vt.  359 ;  King 
V.  Smith,  38  Vt.  25. 

HoUey  v.  WVn<>o»ib*  Turnpike  Co.,  1  Aik.  74, 
explained  as  a  decision  of  fact  on  a  case  stated, 
in  Ijeicester  v.  Piltsfard,  6  Vt.  247.  Sec  Ses- 
sions V.  Neicport,  23  Vt.  12. 

Hubbard  v.  De^rey,  2  Aik.  312.  The  reason- 
ing and  dicta  of  Hutchinson,  J.,  criticised  in 
Benedict  v.  Heineberg,  43  Vt.  281. 

Hutchins  v.  Hawley,  9  Vt.  295,  is  not  now 
the  law.      Wheeler  v.  H^tnn,  38  Vt.  122. 

IngersoU  v.  r«w  Gilder,  1  D.  Chip.  59,  over- 
ruled in  Starktpeather  v.  Loomis,  2  Vt.  573 ; 
Brottn  V.  i?<foon,  23  Vt.  447. 

Jaekman  v.  -Y«r  Haven,  42  Vt.  591,  over- 
ruled in  Bueklin  v.  Sudbury,  43  Vt.  700. 

ifiriy  V.  i/i^o,  13  Vt.  103.  Dictum  limited 
in  Wait  v.  Richardson,  33  Vt.  192. 

Knapp  V.  Ijevanway,  27  Vt.  298,  qualified 
in  Lamstm  v.  Bradley,  42  Vt.  173. 

Londonderry  v.  ^c<<m,  8  Vt.  122,  reconsid- 
ered and  approved  in  Dummerston  v.  Neiofane, 

37  Vt.  9. 

Ijyman  v.  }ri«d*?r,  29  Vt.  805.  Expressions 
in  the  opinion  criticised  in  Jarvis  v.  Barnard, 
30Vt.  503. 

Martin  v.  Bigelotc,  2  Aik.  184,  overruled 
by  JoAfM  V.  Stevens,  3  Vt.  308;  i>a««  v.  Fuller, 
12Vt.  178.     25Vt.  231. 

MiK^n  V.  Blodget,  1  Aik.  376.  Dictum  as  to 
demurrer  overruled  in  ParUn  v.  Bundy,  18 
Vt.  582;    >r^?»fpr  V.  FA^^oc*,  83  Vt.  144. 

Martin  y,  Fairbanks,  7  Vt.  97,  questioned 
or  overruled  in  WethereU  v.  BDorts,  17  Vt. 
219. 


MatUson  v.  IT^^^tt,  13  Vt.  258,  overruled, 
oi\,the  main  point,  by  Ijatham  v.  Ijeiois,  cited  in 
Hodges  v.  i^Vw,  36  Vt.  81. 

McOray  v.  Wheeler,  18  Vt.  502,  criticised  in 
Joyal  V.  Barney,  20  Vt.  154. 

Micfiigan  State  Bank  v.  Leavenworth,  28  Vt. 
209,  overruled  by  ^t^m  v.  Cwr^,  31  Vt.  64. 

Middlebury  v.  Hubbardton,  1  D.  Chip.  205, 
overruled,  as  to  fonn  of  action,  in  Danville  v. 
Putney,  6  Vt.  512 ;  Pawlet  v.  SandgaU,  19  Vt. 
680  ;  Castleton  v.  JftVi^,  8  Vt.  209  :  Criticised 
and  in  part  overruled  in  Worcester  v.  Ballard, 
38  Vt.  60. 

Moore  v.  Jiw^,  28  Vt.  789,  disregarded  in 
NichoU  V.  BeUmts,  22  Vt.  681. 

Mott  V.  ifptt,  5  Vt.  Ill,  and  SnJow  v.  Conant, 
8  Vt.  801 ,  as  to  offsets,  seem  opposed  to  each 
other,  and  questioned  in  Adams  v.  BUss,  16  Vt. 
42. 

Mussey  v.  Noyes,  2Q  Vt.  472,  that  an  assign- 
ment contrary  to  statute  is  wholly  void,  de- 
nied in  Merrill  v.  Englesby,  28  Vt.  160,  168. 

Mwnson  v.  Hastings,  12  Vt.  346,  explained 
in  Whitcomb  v.  Wokott,  21  Vt.  368. 

Nelson  v.  Denison,  17  Vt.  77,  questioned  in 
McKenzie  v.  Ransom,  22  Vt.  831.  Hammond 
V.  H^fW^,  25  Vt.  347. 

Newbury  v.  Brunswick,  2  Vt.  151,  overruled 
on  one  point  in  Landgrove  v.  Pawlet,  20  Vt. 
309. 

Nichols  V.  Holgate,  2  Aik.  140.  Dictum  that 
an  attaching  creditor  should  not  Ik?  made  de- 
fendant in  a  bill  of  foreclosure,  disapproved  in 
Cha?idler  v.  Dyer,  87  Vt.  845. 

Northfield  v.  Plymouth,  20  Vt.  682,  on  the 
point  of  admitting  irrelevant  testimony  and 
then  cliarging  it  out,  denied  and  overniled. 
Conn,  d  Pass.  R.  R.  Co.  v.  Ba^eter,  32  Vt.  805. 
Wood  V.  Willard,  86  Vt.  88.  Stirling  v.  SUr- 
ling,  41  Vt.  91. 

Ouimit  V.  Henshaw,  35  Vt.  605,  criticised  in 
Blumenth^d  v.  Brainerd,  38  Vt.  416. 

Paddleford  v.  Bancroft,  22  Vt.  529,  limited 
in  AldHch  v.  ^cm^tt,  38  Vt.  202. 

Paddock  v.  CWfty,  18  Vt.  486,  questioned,  as 
to  statute  of  limitations,  in  Carruth  v.  Paige, 
22  Vt.  179  ;  cited  in  Burton  v.  Stevens,  S4  Vt. 
188,  and  Hill  v.  Kendall,  25  Vt.  581 ;  impugned 
in  Moore  v.  Stevens,  38  Vt.  808. 

Paddock  v.  St/rowbridge,  29  Vt.  470.  The 
author  states,  on  the  authority  of  Judge  Ben- 
nett, that  this  opinion  of  the  Chief  Justice  was 
prepared  as  a  dissenting  opinion,  and  got  pub- 
lished, erroneously,  as  the  opinion  of  the  court. 

Page  v.  Johnson,  1  D.  Chip.  388,  overruled 
on  one  point  by    Way  v.  Swift,  12  Vt.  890. 

Parker  v.  Bixby,  2  Tyl.  466,  overruled  in 
Brown  v.  Wnght,  17  Vt.  97. 

Phelps  V.  Parks,  4  Vt.  488,  commented  upon 
and  distinguished  from  Perry  v.  Whipple,  38 
Vt.  278. 

Pi/n-ee  v.  GiUon,  9  Vt.   216.     IHcti,  of  Wil- 
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liams,  C.  J.,  dieapproved  in  Qleamm  v.  Ot/vw, 
35  Vt.  595.     8pene&r  v.  Dearth,  48  Vt.  103. 

Pike  V.  HiU,  15  Vt.  183,  qualified  in  PaddU^ 
ford  V.  BaTusroft,  22  Vt.  536  ;  but  sanctioned  in 
Eastrnftn  v.  WatermaUy  26  Vt.  500.  Farr  v. 
Liidd,  37  Vt.  160. 

Pinney  v.  FellowSy  15  Vt.  525,  criticised  for 
its  reasons  on  one  point  in  Dewey  v.  Dewey,  35 
Vt.  560. 

Poor  V.  WowJ^m,  25  Vt.  284,  approved  in 
Field  V.  SteanM,  42  Vt.  111. 

Powell  V.  Bratcn,  1  Tyl.  285,  overruled  in 
7?rm/>n  V.  Wriffht,  17  Vt.  97. 

Pr«6fo  V.  Bottom,  27  Vt.  249,  commented 
upon  in  07iamberlin  v.  ScoU,  33  Vt.  84. 

Provoftt  V.  Hantood,  29  Vt.  219.  Rule  of 
damages  explained  in  Whitamnb  v.  Oilman,  35 
Vt.  299. 

Putney  v.  DummerHton,  13  Vt.  370,  ques- 
tioned in  ShekUm  v.  Fairfax:,  21  Vt.  102,  and 
contradicted  by  Worcester  v.  Ballard,  38  Vt.  60. 

/?i(V?  V.  Mtmtpelier,  19  Vt.  470,  limited  in 
CaHnedy  v.  StocMridge,  21  Vt.  391. 

/i??V  V.  Tttlmndge,  20  Vt.  378.  7>/Vt^i  ovcr- 
rided  in  Ohandler  v.  HWj-m,  30  Vt.  512. 

Hiford  V.  Montgomery,  7  Vt.  411.  Reason- 
ableness of  rule  in  that  and  kindred  cases  ques- 
tioned in  Deering  v.  Aiuttin,  34  Vt.  334. 

HoberUi  v.  Grin^Nyld,  35  Vt.  496,  affirmed  in 
/?«i7^fl/  v.  MmtUon,  42  Vt.  188. 

RobiTmon  v.  Hutchinm7i,  20  Vt.  45.  Dictmn 
that  capacity  of  testator  is  presumed,  overruled 
by  WilUamn  v.  Robi^mm,  42  Vt.  658. 

Sanford  v.  Ntrrtoii,  17  Vt.  285.  Opinion 
criticised  in  Sylvester  v.  Dmtner,  20  Vt.  359-60. 

Haund^TH  v.  //rw/v,  I  D.  ( -hip.  363,  overruled 
by  Bradley  v.  Bentley,  8  Vt.  243.     11  Vt.  079. 

SfJtftianM  V.  Gilbert,  Hrayt.  75.  Not  followed. 
Giddiftgs  v.  Mnnnim,  4  Vt.  312. 

/<A:/:if  V.  *Sf;/rt<v,  23  Vt.  279,  overruled  by  ray- 
/«>r  V.  Boardman,  25  Vt.  581 .  f/<w^/<  v.  Taylor, 
30  Vt.  42.    (7<;^»A  V.  Bvjefrell,  37  Vt.  337. 

Smith  V.  Shnmimy,  2  Tyl.  74,  overruled  in 
part  by  Boirdinh  v.  Peckh^tm,  1  I).  C'liip.  145. 
i?w^^  V.  ///i^/,  20  Vt.  282. 

Snow  V.  ConanU  8  Vt.  301,  and  Mott  v.  Jfott, 
5  Vt.  Ill,  as  to  offsc^ts,  seem  opposed  to  each 
other,  and  questioned  in  Adams  v.  Bliss,  16  Vt. 
42. 

St.  Albans  v.  Georgia,  Brayt.  177,  overruled 
by  Londonderry  v.  Wiiulham,  2  Vt.  149.  3  Vt 
24. 

Stanley  v.  Bobbins,  36  Vt.  422.  Dicta  as  to 
assignments  overruled  in  Paseumpsic  Bank  v 
Strong,  42  Vt.  301. 

Stanton  v.  Stanton,  37  Vt.  411,  commented 
upon  and  distinguished  from  Thrall  v.  i/zvi^f, 
40  Vt.  540. 

State  v.  Boston,  &e.,  R.  Co,,  25  Vt.  445,  as 
to  cost,  qualified  in  State  v.  Bradford,  32  Vt.  54. 

StaU  V.  ConUn,  27  Vt.  318.  Inre  Dmtgherty, 
27  Vt.  326.     /Stof^  V.  Freeman,   27  Vt.    623. 


-O.'Vito,  that  certain  minor  offenses  do  not  come 
within  Art.  10  of  bill  of  rights,  condemned  in 
StaU  V.  Peterson,  41  Vt.  524. 

StaU  V.  Freeman,  27  Vt.  528.  See  State  v. 
Conlin,  supra. 

StaU  V.  Johnson,  28  Vt.  512,  affirmed  in 
StaU  V.  Reed,  39  Vt.  417. 

StaU  V.  /.  N.  B.,  1  Tyl.  36,  overruled  by 
StaU  V.  PAf(p«,  2  Tyl. '374. 

StaU  V.  i?oorf,  12  Vt.  396,  overruled,  on  the 
point  of  a  court's  taking  knowledge  of  the  law 
of  another  State,  in  StaU  v.  Horn,  48  Vt.  20. 

SiaU  V.  Towne,  28  Vt.  771,  questioned  in 
Motyre  v.  Stevens,  33  Vt.  308. 

Stevens  v.  Adams,  Brayt.  29,  overruled  by 
Turner  v.  Ixntry,  2  Aik.  72. 

Stevens  v.  Wilkins,  8  Vt.  231,  overruled  by 
Jdann  v.  Holbrt^ok,  20  Vt.  523. 

SUphenson  v.  Clark,  20  Vt.  624,  limited  and 
explained,  in  BvrrottH  v.  SUbbins,  26  Vt.  659. 

Stoddard  v.  Allen,  N.  Chip.  44,  overruled  by 
many  cases  since. 

Strong  v.  Allen,  Brayt.  232,  overruk*d  by 
Auittin  V.  Palmer,  2  Vt.  489. 

Strang  v.  Garfield,  10  Vt.  504.  Dietum  of 
Phelps,  J.,  <loubted  in  Ha/v«r>7t  v.  Brainard,  33 
Vt.  90. 

Strong  v.  Strong,  2  Aik.  373,  overruled  on 
one  i>oint  by  /yOf^W  v.  L^land,  3  Vt.  581.  i*/irMr 
V.  J/uHt,  26  Vt.  308. 

7'aft  V.  /*i^,  14  Vt.  405.  Dictum  as  to  in- 
terest against  infants,  overruled  in  Bradley  v. 
Pratt,  23  Vt.  378. 

TayUyr  v.  Nichols,  29  Vt.  104.  Dictum  as  to 
official  oaths  denied  in  Courser  v.  Poicers,  34 
Vt.  517. 

Thayer  v.  i>fl?5/V»,  38  Vt.  163,  is  imperfectly 
n^ported.     See  Sterling  v.  SUrling,  41  Vt.  93. 

Thrall  v.  Seitard,  37  Vt.  573,  explained  and 
affirmed  in  Hunter  v.  Kittredge,  41  Vt.  a59. 

rw/^  V.  IfV^py,  23  \  t.  355.  Approval  of  FitU 
V.  //«« (9  N.  II.  441),  qualified  in  Gilson  v. 
Spear,  38  Vt.  314. 

Trask  V.  Donoghue,  1  Aik.  370,  overruled 
on  one  point  by  Roberts  v.  !/«//,  35  Vt.  28. 

Tyler  v.  lAiVirop,  5  Vt.  170,  has  l)een  fol- 
lowed in  cases  precisely  identical—  not  to  be  ex- 
tended, &c.  Spear  v.  FUnt,  17  Vt.  498.  Har- 
riman  v.  Swift,  31  Vt.  385.  Bradish  v.  Redwa^f, 
35  Vt.  426. 

F«V5Avry  V.  ra/e,  1  D.  Cliip.  241,  "has  been 
regarded  as  a  sound  case  only  upon  its  peculiar 
facts."     OaUs  v.  Ixfcktcood,  27  Vt.  287. 

Vermont  Central  R.  Co.  v.  Hills,  23  Vt.  685. 
Ih'ctum  questioned  in  Swazey  v.  Brooks,  34  Vt. 
455. 

Ward  V.  Sharp,  15  Vt.  115,  limited  in  Davis 
v.  Converse,  35  Vt.  508. 

Weed  V.  NutUng,  Brayt.  28,  overruled  by 
Clough  V.  Brown,  38  Vt.  179. 

Wells  V.  ifiw^,  17  Vt.  508,  reversed  in  U.  S, 
Sup.  Ct,  7  Howard  272. 
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Wetfnare  v.  Blusk^  Brayt.  55,  as  to  protection 
of  equitable  assignee,  overruled  by  Strong  v. 
Strtmg,  2  Aik.  873. 

Wheeler  v.  Lems,  11  Vt.  265,  limited  in  Bull 
V.  BUSS,  30  Vt.  131*. 

Wheeler  v.  Wheeler^  11  Vt.  60,  commented  on 
in  EUswarth  v.  Fogg,  36  Vt.  358. 

W/tite  V.  Comstoek,  6  Vt.  405,  affirmed  in 
Burnett  v.  Wordy  42  Vt.  89. 

Whitman  v.  Potonal,  19  Vt.  229.  Bietum  of 
BaciSj  J.,  disapproved  in  Jakeway  y.Barrett^ 
38  Vt.  825. 

TTAiWfe  V.  Skinner,  28  Vt.  581,  overruled  as 
to  oral  assignment,  &c.,  by  Noyes  v.  Broken,  88 
Vt.  431,  and  Wescott  v.  Potter,  40  Vt.  271. 

Wikox  V.  Sherwin,  1  D.  Chip.  72,  over- 
ruled by  Blood  v.  i»«yr<f,  17  Vt.  618. 

Williams  v.  Hieks,  2  Vt.  36,  criticised  and 
limited  in  Clough  v.  Patrick,  87  Vt.  421. 

IFriMfnor  v.  Jacob,  1  Tyl.  241,  overruled  by 
FairfUld  v.  ^a«,  8  Vt.  68. 

Wright  v.  BooUtOe,  5  Vt.  390,  overruled  by 
FuUam  v.  /w«,  37  Vt.  659. 

Young  v.  e7t«W,  Brayt.  151,  overruled,  on 
one  point,  by.  SPinton  v.  Banninter,  2  Vt.  464. 


CERTIOBAEI. 

1.  Form  of  writ  of  certiorari  and  return, 
in  case  of  error.     Bracket  v.  *Stote,  2  Tyl.  152, 

2.  In  cases  where  the  county  court  exercises 
its  jurisdiction  otherwise  than  according  to  the 
course  of  the  common  law,  as  in  road  cases,  &c. , 
the  remedy  is  by  certiorari,  mandamus,  or  other 
proper  writ,  and  not  by  writ  of  error,  or  excep- 
tions. Beckwith  v.  Houghton,  11  Vt.  603. 
Courser  v.  Vt.  Central  R.  Co.,  25  Vt.  476. 
sales  V.  Windsor,  45  Vt.  520. 

3.  In  regard  to  all  prerogative  writs,  whereby 
the  Supreme  C'ourt  assumes  a  supervisory  juris- 
diction over  subordinate  tribunals,  it  exercises 
a  discretion  in  withholding  the  remedy,  even 
where  it  is  obvious  that  some  formal  error  has 
intervened ;— as  on  petition  for  a  certiorari, 
where  the  pecuniary  interest  involved  is  very 
small.  Paine  v.  Leicester,  22  Vt.  44;  and 
where  no  injustice  has  been  done.  Lyman  v. 
BurUngton,  22  Vt.  131. 

4.  The  writ  of  certiorari  is  not  demandable 
as  a  matter  of  strict  legal  right,  but  it  rests  in 
the  discretion  of  the  court  to  grant,  or  refuse 
it.  The  petitioner  must  show  that  substantial 
injustice  has  been  done,  and  that  this  may  be 
remedied  if  the  writ  is  awarded.  It  is  not 
every  error  in  the  proceedings  below  that  will 
induce  the  court  to  issue  the  writ.  Jjondonderry 
V.  Peru,  45  Vt.  424.  Paine  v.  Leicester, 
Lyman  v.  BurUngton.  Woodstock  v.  Oallup, 
28  Vt.  587. 

5.  Where  the  error  is  not  one  affecting  the 


substantial  justice  of  the  case,  the  writ  has  been 
uniformly  denied.  But  if  the  writ  be  granted, 
and  error  appears,  the  court  must  quash  the 
proceedings.  West  River  Bridge  Co,  v.  Dix, 
16  Vt.  446.  RoyaUon  v.  Fox,  5  Vt.  458. 
Myers  v.  Pownal,  16  Vt.  415.  Rockingham  v. 
Westminster,  24  Vt.  288.  Pomfret  v.  Hartford, 
42  Vt.  184.     Chase  v.  Rutland,  47  Vt.  393. 

6.  Questions  of  discretion  of  the  county 
court,  in  highway  cases,  cannot  be  revised  on 
certiorari, — as,  whether  the  public  good  requir- 
ed a  free  road,  the  assessment  of  damages  for 
the  franchise  of  a  bridge  corporation,  &c.  West 
River  Bridge  Co.  v.  Bix. 

7.  Upon  certiorari,  the  Supreme  Court  does 
not  retain  the  case  for  further  proceedings,  nor 
render  such  judgment  as  the  county  court 
should  have  rendered,  as  on  a  writ  of  error, 
but  eithpr  quashes  the  proceedings  altogether, 
or,  after  reversing  some  erroneous  judgment, 
remands  them  for  further  proceedings.  Sum- 
tier  V.  Hartland,  25  Vt.  641. 

8.  As  the  issuing  of  a  writ  of  cerUoraH  is, 
to  a  great  extent,  matter  of  discretion,  the  prac- 
tice is  to  hear  the  merits  of  the  case  upon  the 
petition  for  the  writ,  and  practically  to  decide 
the  whole  case  upon  the  granting  or  refusing  of 
the  writ.     Walhridge  v.  Walbri^ge,  46  Vt.  617. 


CHANCERT. 

I.      JUHISDICTION. 

1.  Ordinary  jurisdiction. 

2.  limitation  by  legal  remedy. 

3.  Auxiliary  jurisdiction. 

4.  Retaining  juHsdietion  once  attacJied. 
II.     Suit  Where  To  Be  Brought,  -  Service, 

Etc. 
III.     Pleadings. 

1.  TfieBill. 

2.  Demurrer. 

3.  Plea;  Answer;  Cross- BiU. 
IV.    PRo<mEDiNG8  After  Issue. 

1.  The  testimony. 

2.  Report  of  Master. 

3.  The  decree. 

V.  Proceedings  After  Decree. 

1.  Appeal. 

2.  Hearing  on  appeal. 

3.  Mandate. 

VI.     Revisory  Proceedings. 

I.    Jurisdiction. 

1.  Ordinary  jurisdiction. 

1.  Amonnt  in  controversy.  Under  a 
bill  in  (*quity  to  account,  the  **  matter  in  dis- 
pute," as  determining  the  jurisdiction  of  the 
court  (G.  S.  c.  29,  s.  3),  is  the  difference  he- 
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tween  the  respective  claims  of  the  parties.  But 
if  brought  bona  fide,  the  Jurisdiction  does  not 
lapse  because  the  master  reports  a  balance  less 
than  f50.  Wanhbum  v.  Washburn,  28  Vt. 
576. 

2.  A  motion  to  dismiss  a  suit  in  chancery 
on  the  ground  that  the  matter  in  controversy 
does  not  exceed  fifty  dollars,  if  not  made  in  the 
court  of  chancery,  will  not  be  considered  in  the 
Supreme  Court.  Waahbum  v.  Dewey,  17  Vt. 
92. 

3.  Marriage  contract.  A  court  of  chan- 
cery, under  its  common  equity  jurisdiction, 
may  rescind  or  relieve  against  a  marriage  con- 
tract, or  annul  a  contract  solemnized  l)efore  a 
magistrate  or  a  minister  of  the  gospel,  if  ob- 
tained by  force,  fraud  or  imposition,  or  under 
a  mistake  as  to  the  legal  effect  of  such  solem  - 
nization  by  one  party,  if  the  other  knew  the 
legal  effect  and  also  knew  that  th(^  party  was 
umier  such  mistake,  where  such  ceremony  lias 
not  been  followed  by  consummation,  or  cohabi- 
tation;— so  decreed,  Clark  v.  Field,  13  Vt. 
4«0. 

4.  Sureties.  The  subjtK^t  of  equitable  re- 
lief in  behalf  of  sureties  is  one  of  original  juris- 
diction in  a  court  of  chancery,  and,  although 
the  liability  of  sureties  has  come  to  be  governed 
by  the  same  principles  at  law  as  in  equity,  the 
jurisdiction  of  the  court  of  chancery  is  not  af- 
fected thereby  ;  and  it  is  not  in  the  power  of  a 
creditor,  by  first  commencing  proceedings  at 
law,  to  deprive  the  surety  from  seeking  his  re- 
lief in  chancery,  controlling  the  proceedings  at 
law.      Viele  v.  Iloag,  24  Vt.  46. 

5.  Tenants  in  common.  In  matters  of  ac- 
count iM^tween  tenants  in  common,  courts  of 
chancery  have  an  original  jurisdiction,  not  de- 
pending on  the  need  of  discrovery;  and,  since 
the  statutes  giving  a  jurisdiction  to  courts  of 
law.  the  jurisdiction  by  bill  is  concurrent  with 
the  jurisdiction  by  action  of  account.  Ijeach  v. 
BenttieH,  33  Vt.  105. 

6.  It  is  a  proper  exercise  of  equity  jurisdic- 
tion to  apportion  among  parties  having  a  com- 
mon use  of  a  water-power,  and  a  common  duty 
to  keep  up  the  dam  by  which  the  power  is  crea- 
ted, the  burden  of  maintaining  it.  Sanborn  v. 
Braley,  47  Vt.  170. 

7.  Trustees.  All  accounting  Iwtween  trus- 
tees and  their  c^nVuh  is  a  proper  head  of  original 
equity  jurisdiction,  and  comes  within  ordinary 
chancery  jurisdiction,  except  where  jurisdiction 
of  certain  particular  species  of  trust  is  given  by 
statute  to  the  probate  court ;  and  in  such  cases, 
if,  by  reason  of  the  limited  power  of  the  probate 
court  or  its  peculiar  mode  of  proceeding,  it  can- 
not give  relief,  resort  may  be  had  to  a  court  of 
equity.     French  v.  Winsor,  86  Vt.  412. 

8.  Legacy.  Courts  of  equity  have  always 
been  regartled  as  the  appropriate  tribunals  to 
enforce  pajTnent  of  legacies,  on  the  ground 


that  the  executor  was  a  mere  trustee  for  the 
legatee ;  and  this  has  been  extended  to  almost 
every  variety  of  case  where  the  validity  of  a 
legacy  or  devise,  or  its  effect,  was  brought  in 
question.     Holmes  v.  Holmes,  36  Vt.  538. 

9.  Forfeiture.  Whenever  a  forfeiture  is 
taken  advantage  of  which  works  a  hardship,  and 
full  compensation  can  be  made,  equity  gener- 
ally relieves  against  the  forfeiture  upon  making 
such  compensation.  8o  done  in  this  case.  Ha- 
gar  v.  Buck,  44  Vt.  285. 

10.  It  is  altogether  outside  the  province  and 
fimctions  of  a  court  of  equity  to  set  up  ai;d  en- 
force a  forf«nture.  Vt.  (Utpper  Mining  Co.  v. 
Onmby,  47  Vt.  709. 

11.  In  all  ciises  of  bills  for  relief  against  for- 
feitures, the  question  is  upon  the  restoration  of 
the  old  contract  ;  not,  whether  the  court  will 
substitute  a  new  one  for  it— as  by  substituting 
the  periodical  payment  of  a  specified  sum  of 
money  in  lieu  of  services  and  support  covenant- 
ed to  Ih'  suppruid.  The  legitimate  power  of  a 
court  thus  to  interfere  with  men's  contracts 
may  well  l^e  doubted.  JhinkUe  v.  Ailams,  20 
Vt.  415. 

12.  Contracts  of  the  weak-minded.  Chan- 
cery will  not  sta  aside  a  conveyance  which  is 
[KTfectly  fair,  and  where  no  undu(!  advantage 
lias  been  taken,  provided  the  grantor  had  sufti- 
cient  understiinding  to  know  the  nature  and 
consequences  of  his  act  at  the  time.  Day  v. 
i^eely,  17  Vt.  542. 

13 .  That  tl le  i n tcl lect ual  capaci t y « >f  a  party 
is  l)elow  that  of  the  average  of  mankind  does 
not  alone  furnish  sufficient  ground  for  setting 
aside  his  contract.  Mnnn  v.  Betterly ,  21  Vt. 
326. 

14.  Inadequacy  of  consideration.  Mere 
inade(iuacy  of  consideration  furnishes  no  suffi- 
cient ground  for  the  interference  of  a  court  of 
equity  to  s(*t  aside  a  deed,  or  contract ;  but  in- 
adequacy of  consideration,  coupled  with  such  a 
degree  of  weakness  and  inil>ecility  of  intellect 
as  would  justify  the  inference  that  such  weak- 
ness had  been  tjiken  advantage  of,  would  afford 
sufficient  ground  for  such  interference,     lb. 

15.  An  exchange  of  lands  was  set  aside  in 
equity  in  iK'half  of  the  heirs  of  a  very  weak- 
minded  man,  though  not  non  compos,  where 
there  was  gre^it  inequality  of  consideration,  of 
capacity  in  the  contracting  parties,  and  of  know- 
ledge of  the  properties.  JJolden  v.  Crawfoni, 
1  Aik.  390. 

16.  It  is  not  uncommon  for  a  court  of  chan- 
cery to  refuse  to  lend  its  aid  to  enforce  a  con- 
tract by  reason  of  inadequacy  in  the  considera- 
tion; but  it  is  well  settled  that  mere  inadeipiacy, 
independent  of  and  unconnected  with  other  cir- 
cumstances, is  not  sufficient  per  se  to  rescind  a 
contract,  unless  its  grossness  amount  to  fraud  ; 
but  where  such  inatlequacy  is  connected  with 
other  circumstances  of  suspicion,  this  may  fur- 
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nish  satififactory  ground  for  relief.    Howard  v. 
JSdgeU,  17  Vt.  9. 

17.  To  restrain  proceedings  at  law.  It 
Is  a  general  principle  of  equity  jurisprudence, 
that  a  court  of  chancery  will  not  entertain  a  bill 
to  impeach  a  judgment  at  law  for  mere  irregu- 
larity in  the  proceedings,  but  will  leave  such 
questions,  arising  in  legal  proceedings,  to  tlie 
exclusive  jurisdiction  of  courts  of  law.  It  will 
not,  upon  the  testimony  of  witnesses,  try  the 
truth  of  the  return  of  a  sworn  officer  made  in  a 
proceeding  at  law,  and  grant  relief  upon  falsify- 
ing the  record.  Wardahoro  v.  WMUngham,  45 
Vt.  450. 

18.  Equity  will  not  postpone  an  earlier  to  a 
later  attachment,  because  of  a  formal  and  tech- 
nical defect  in  the  first  proceedings— as,  because 
the  first  writ  was  made  returnable  to  a  wrong 
term;  or  because  the  judgment  in  that  case,  was 
entered  and  an  execution  issued  agamst  all  the 
members  of  a  firm,  upon  a  confession  of  judg- 
ment by  one  of  them ;  but  will  leave  the  parties 
to  courts  of  laws  for  the  assertion  of  mere  tech- 
nical rights,  Shedd  v.  Bank  of  BraUUboro,  32 
Vt.  709. 

19.  Where  a  purchaser  of  land  had  knowl- 
edge of  an  incumbrance  upon  it,  and  the  mat- 
ter was  mutually  settled  between  him  and  the 
vendor,  and  the  vendor  gave  a  deed  containing 
a  covenant  against  incumbrances,  but  with  the 
understanding  that  no  claim  should  be  made 
on  such  covenant,  and  the  grantee  afterwards 
brought  an  action  at  law  on  such  covenant  ;— 
Hdd^  that  this  was  a  fraudulent  use  of  tie  cov- 
anant,  and  that  equity  would  enjoin  him  from 
such  use  of  it.  Suit  enjoined.  Tayhyr  v.  Gil- 
man,  25  Vt.  411. 

20.  The  plaintiff  in  a  suit  at  law  was  res- 
trained by  injunction  from  the  prosecution  of 
that  or  any  other  suit  for  the  same  matter,  al- 
though the  defendant  therein  had  a  good  de- 
fense at  law  to  the  suit  brought,  but  where,  if 
he  succeeded,  he  would  still  be  subject  to  other 
vexatious  suits.    Morne  v.  Morne,  44  Vt.  84. 

21.  M  brought  a  suit  at  law  against  the  town 
of  G,  upon  a  town  order  payable  to  him,  or 
bearer,  which  he  had  obtained  by  fraud.  On 
a  bill  in  equity  by  the  town  to  enjoin  the  suit 
at  law,  and  that  the  order  be  delivered  up  to  l)e 
cancelled  \—HM,  that  in  the  exercise  of  a  sound 
discretion,  the  special  circumstances  of  the  case 
warranted  the  granting  of  the  relief  sought; 
—these  were,  that  the  evidence  left  the  fact  of 
fraud  in  no  doubt ;  that  the  negotiable  charac- 
ter of  the  instrument,  although  overdue,  might 
lead  to  embarrassment  of  the  town,  as  would, 
also,  a  payment  of  it  by  the  town  treasurer,  in 
case  the  bill  was  dismissed ;  also,  that  the  ques- 
tion of  jurisdiction  was  not  raised  by  demurrer, 
but  by  the  answer,  and  only  brought  to  the  atten- 
tion of  the  court  on  final  hearing  after  all  the 
testimony  had  been  taken  and  all  this  expense 


incurred.       Olaatenlni/ry  v.  McDonald,  44  Vt. 
450. 

22.  Instance  of  restraining  a  partition  of 
lands  at  law  according  to  the  legal  import  of 
the  deeds,  and  ordering  partition  in  chancer^', 
so  as  to  protect  the  orator's  equitable  rights. 
Biper  v.  Farr,  47  Vt.  721. 

23.  Where  the  relief  sought  is  exclusively 
of  an  equitable  character,  such  relief  is  not  con- 
cluded by  a  judgment  at  law ;  since  one  may 
have  a  claim  against  an  estate  which  could  not 
be  resisted  at  law,  but  upon  which,  neverthe- 
less,  he  is  not  in  equity  entitled  to  a  dividend. . 
Went  V.  Bank  of  BuUand,  19  Vt.  403. 

24.  The  equitable  assignee  of  a  chose  in  ac- 
tion, with  notice  to  the  debtor,  brought  his  ac- 
tion at  law  thereon  in  the  name  of  the  assignor, 
when  the  defendant  procured  a  release  from 
the  assignor,  and  set  it  up  in  defense  and  ob- 
tained judgment, — the  course  of  decisions  at 
that  time  being  that,  at  law,  that  was  a  defense, 
and  that  the  plaintiff's  claim  was  only  of  equity 
jurisdiction.  Afterwards  the  plaintiff  brought 
his  bill  in  equity  to  enjoin  that  judgment,  and 
to  enforce  his  original  claim.  Held,  that  the 
judgment  at  law  was  not  conclusive  as  a  de- 
fense, although,  according  to  the  course  of  later 
decisions,  the  orator's  equitable  right  would  be 
protected  at  law,— the  matter  being  of  original 
equity  jurisdiction,  and  the  rule  at  law  being 
different  then,  and  now.  Dana  v.  Nelson,  1 
Aik.  252.     8.C.,2  Aik.  381. 

25.  A  qlttained  judgment  against  B,  under 
a  rule  *'that  certain  sums  of  money  specified 
in  receipts  signed  by  A  should  be  deducted 
from  said  damages."  B  neglected  or  refused 
to  produce  the  receipts  to  the  clerk,  and  A  took 
his  execution  for  the  full  judgment,  but  collect- 
ed only  a  part.  About  seven  years  afterwards, 
and  after  such  receipts  were  lost,  A  brought  a 
new  suit  on  said  judgment,  refusing  to  apply 
the  amount  of  such  receipts,  and  obtained  a 
second  judgment  for  the  apparent  balance.  On 
bill  brought  by  B,  an  application  of  the  amount 
of  said  receipts  was  decreed,  and  an  injunction 
against  enforcing  the  judgment  to  that  amount ; 
but  no  costs  were  allowed  to  either  party, 
/vyrwfe  V.  Wright,  1  Aik.  383. 

26.  If  a  judgment  be  rendered  in  pursuance 
of  an  agreement  of  the  parties  which  directs  a 
particular  mode  of  satisfying  it,  equity  regards 
this  as  the  act  of  the  parties,  and  not  of  the 
court,  and  will  not  permit  it  to  be  enforced  in 
any  way  inconsistent  with  the  agreement. 
Naaon  v.  Smalley,  8  Vt.  118. 

27.  Arbitrators  awarded  that  the  orator 
should  pay  the  defendant  a  certain  sum,  in  ad- 
dition to  what  he  had  already  paid,  and  that 
the  defendant  should,  at  the  same  time,  execute 
to  the  orator  a  deed  of  certain  lands.  The  de- 
fendant duly  tendered  the  deed  which  the  or- 
ator refused  to  accept.     The  defendant  after- 
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wards,  in  an  action  on  the  award,  recovered  of 
tlie  orator  judgment  for  the  sum  so  awarded  to 
be  piid,  and  costs.  Afterwards  the  defendant 
sold  and  conveyed  the  lands  to  a  third  person 
for  their  value  ;  and  afterwards,  on  his  claim- 
ing to  enforce  the  judgment,  the  orator  brought 
his  bill  for  relief.  The  court,  by  decree,  en- 
joined the  defendant  from  enforcing  the  judg- 
ment, and  ordered  him  to  repay  the  sum  paid 
by  the  orator  towards  the  land  before  the  arbi- 
tration, with  the  orator's  costs  after  deducting 
the  defendant's  costs  in  the  suit  at  law.  Pres- 
ton V.  WhUoamb,  17  Vt.  188. 

28.  Chancery  will  not  relieve  against  a  judg- 
ment at  law,  for  matters  which  constituted  a 
defense  to  the  action  at  law,  where  the  orator 
was  fully  apprised  of  the  facts  necessary  to  his 
defense,  or  could  have  ascertained  them.  Briggs 
V.  8h€m,  15  Vt.  78. 

29.  Resort  to  chancery  must  be  seasonably 
made,  when  the  ground  and  occasion  for  it  are 
seasonably  known,  or  relief  will  be  refused. 
Thus,  where  a  suit  at  law  was  suffered  to  go  to 
final  judgment,  where  the  facts  showing  the 
necessity  of  a  resort  to  chancery  were  season- 
ably known,  the  judgment  at  law  was  held  a 
bar  to  equitable  relief.  8t,  Johnshury  v.  Bagley, 
48  Vt.  75. 

2.  Limitation  by  legal  remedy, 

30.  It  is  not  optional  with  a  party  whether 
he  will  proceed  at  law  or  in  chancery.  He  can- 
not resort  to  chancery  where  his  remedy  at  law 
is  adequate.  Currier  v.  liosebrooks,  48  Vt. 
84. 

31.  An  injunction  against  the  erecting  and 
use  of  a  church  upon  lands  claimed  by  the  or- 
ator was  refused,  where  his  title  was  not  clear 
and  certain,  and  where  he  had  ag  adequate 
remedy  at  law,  and  the  defendants  were  respon- 
sible, &c.     White  v.  Booth,  7  Vt.  181. 

32.  A  mere  breach  of  contract  is  never  re- 
strained in  advance,  nor  redressed  subsequently, 
in  a  court  of  equity,  where  the  remedy  at  law 
is  adequate  to  the  injury.  Smith  v.  Pettingill, 
15  Vt.  82.     Washtmm  v.  Titm,  9  Vt.  211. 

33.  Chancery  will  never  interfere  to  prevent 
by  injunction  a  mere  ordinary  trespass,  where 
the  injury  is  in  no  sense  irreparable,  and  where 
an  adequate  remedy  may  be  found  in  the  re- 
covery of  damages  at  law.  Injunctions  against 
trespasses  to  timber,  -  ore,  monuments,  orna- 
mental trees,  coals  and  quarries,  have  been 
granted,  being  cases  where  the  recovery  of 
damages  merely  would  be  an  inadequate  rem- 
edy. .  Smitti  V.  PettingiU. 

34.  Bill  brought  to  enjoin  the  prosecution 
of  an  action  of  ejectment : — Bill  dismissed  for 
the  reason  that  the  orator  had  a  clear  defense 
at  law  to  the  action.  Barrett  v.  Sargeant,  18 
Vt.  865. 


35.  Where  a  statute  made  the  ofl^cers  of  a 
corporation  personally  liable,  in  an  action  found- 
ed on  the  statute,  for  certain  debts; — Held, 
that  the  remedy  being  complete  at  law  upon 
the  statute,  the  liability  could  not  be  enforced 
in  cliancery.  Bassett  v.  8t.  Albaris  Hotel  Co., 
47  Vt.  313. 

36.  A  cross-bill  was  dismissed  with  costs  of 
defense  to  it,  although  the  original  bill  was  dis- 
missed with  costs,  where  the  matter  of  the 
cross-bill  was  equally  available  as  a  defense  to 
the  original  bill,  and  where,  as  to  the  further 
relief  sought  by  the  cross-bill,  there  was  an  ade- 
quate remedv  at  law.  Sprague  v.  Waldo,  88 
Vt.  189. 

37.  The  bill  set  forth  a  good  cause  of  action 
at  law  for  a  past  diversion  of  water  from  the 
orator's  mill ;  also  that  the  parties  were  in  con- 
troversy about  their  respective  rights  to  the 
water,  and  asked  to  have  these  rights  ascer- 
tained and  established.  Held,  on  demurrer, 
that  these  facts  did  not  furnish  sufl^cient  ground 
for  equitable  interference.  The  bill  also  prayed 
for  an  injunction  to  restrain  the  defendant's  use 
of  the  water  except  in  a  certain  way,  and  al- 
leged that  the  defendant  claimed  some  of  the 
water  belonging  to  the  orator  and  was  using  it 
according  to  such  claim,  and  threatened  to  in- 
crease the  use ;  but  did  not  allege  that  such  use 
as  then  made,  or  increased  as  threatened,  could 
not  be  fully  compensated  for  in  damages  at 
law ;  nor  that  any  application  had  been  made 
to  the  defendant  to  desist ;  nor  that  repeated 
and  vexatious  suits  at  law  would  be  or  were  be- 
lieved to  be  necessary.  In  order  to  maintain  the 
rights  infringed  upon.  Held,  that  the  court  of 
chancery  had  no  jurisdiction  of  the  case,  as 
made  by  the  bill.  Fairhaven  Marble  Co.  v. 
Adams,  46  Vt.  496 ;  and  see  Prentiss  v.  Ijamard, 
11  Vt.  ia5.     Smith  V.  PettingiU,  15  Vt.  82. 

38.  Where  a  party  is  unjustly  deprived  of 
his  day  in  court  before  a  justice  by  fraud,  acci- 
dent or  mistake,  the  remedy  at  law  under  G.  S. 
c.  38  is  ample,  and  there  is  no  necessity  nor 
warrant  for  resorting  to  chancery.  Sleeper  v. 
Croker,  48  Vt.  9. 

39.  The  statute  authorizing  the  probate 
court  to  license  an  executor,  &c.,  to  sell  real 
estate  fraudulently  conveyed  by  the  testator, 
&c.  (G.  S.  c.  52,  8.  43  and  seq. ),  does  not  pro- 
vide a  remedy  exclusive  of  chancery.  Theras- 
son  V.  Hickok,  37  Vt.  454. 

40.  The  orator's  claims,  although  several, 
l)eing  in  the  nature  of  claims  upon  a  particular 
fund  upon  which  others  had  an  equal  claim, 
and  to  which  another  class  of  claimants  might 
have  a  paramount  right,  and  where  an  account- 
ing might  be  involved,  the  case  was  held  a 
proper  one  for  chancery  jurisdiction ;— the 
remedy  at  law  not  appearing  to  be  clear,  com- 
plete and  adequate.  Bichardson  v.  Vt.  dt  Mass. 
B.  Co.,  44  Vt.  613. 
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3.     Auxiliary  juri^etian, 

41.  In  aid  of  creditor  to  reach  equitable 
estate.  Wliere  a  legal  claim  is  established  by 
judgment,  and  courts  of  law,  from  defect  in 
their  process  or  powers,  are  unable  to  afford 
adequate  relief,  the  court  of  chancery  may 
assist  the  creditor  to  reach  property  of  the  debt- 
or which  cannot  be  taken  on  an  execution. 
Bigelauf  v.  Congregatumal  So(^y^  11  Vt.  288. 
8.  C,  15  Vt.  870. 

42.  Equity  will  aid  a  judgment  creditor  to 
reach  the  equitable  interest  of  his  debtor  in 
lands,  where  payment  of  the  debt  cannot  be 
obtained  at  law.     Woods  v.  Scott,  14  Vt.  518. 

43.  It  will  not  ordinarily  do  this  unless  the 
creditor  has  perfected  his  claim,  so  far  as  he 
can  at  law,  by  judgment  and  levy  upon  the  es- 
tate.    i?jVv  V.  Barnard,  20  Vt.  479. 

44.  IHctum.  A  judgment  creditor  must 
levy  his  execution  upon  a  specific  portion  of  the 
land,  where  it  exceeds  in  value  the  amount  of 
the  execution,  before  he  can  resort  to  chancery 
for  aid  on  the  ground  that  the  conveyance 
of  his  debtor  was,  as  to  him,  void.  Ba^sett  v. 
8t.  Albans  Hotel  Co.,  47  Vt.  313. 

45.  B  gave  G  a  bond  for  the  conveyance  of 
certain  land  upon  Imng  paid  a  certain  price 
therefor.  This  purchase  was  really  for  the 
benefit  of  S,  but  this  was  unknown  to  B.  S 
went  into  possession  and  made  valuable  im- 
provements, when  the  orator  attached  the  land 
and  set  off  on  execution  against  S,  his  interest 
therein  being  more  than  $400.  B  had  actual 
knowledge  of  the  attachment.  Afterwards  G 
and  8  sold  the  premises  to  D,  surrendering  to  B 
his  bond,  and  B  gave  D  a  new  bond  for  a  convey- 
ance, and,  as  the  result  of  the  arrangement  and 
after  deducting  from  the  sale  price  to  D  the 
amount  of  S's  indebtedness  to  himself,  B  gave 
G  his  note  for  #400.  Held,  that  B,  with  such 
knowledge  of  the  attachment,  could  not  convey 
to  any  one  else  than  €K  so  as  to  defeat  the  ora- 
tor's claim  against  S  and  G;  and  the  court 
decreed  that  B  should  pay  the  $400  to  the  orator. 
Woods  V.  ScoU,  14  Vt.  518. 

46.  In  aid  of  probate  court.  Tlie  princi- 
pal jurisdiction  of  the  settlement  of  the  accounts 
of  administrators,  executors  and  of  trustees  ap- 
pointed by  the  probate  court,  is  in  the  probate 
court ;  and,  in  such  cases,  the  jurisdiction  of  the 
court  of  chancery  is  only  in  aid  of  the  probate 
court.    Merriam  v.  Hemmenway,  26  Vt.  565. 

47.  The  executrix  of  a  will,  who  was  also 
named  as  trustee  and  had  been  formally  ap- 
pointed trustee  by  the  probate  court,  died 
Held,  that  it  belonged  to  her  administrator  to 
settle  her  account  as  trustee,  and  that  the  trust 
fund  could  not,  in  chancery,  be  called  out  of  the 
bands  of  her  administrator  by  the  administrator 
he  bonis  non  of  the  testator,  before  the  settle- 
ment in  the  probate  court ;— and  that  the  juris- 


diction belonged  in  the  first  instance  to  the  pro- 
bate court.    lb, 

48.  The  interference  of  a  court  of  chancery 
in  the  settlement  of  estates  in  Vermont  has  been 
confined  within  the  narrowest  limits,  and  has 
gone  upon  the  ground  merely  of  aiding  the  ju- 
risdiction of  the  probate  court  in  those  points 
only  wherein  its  functions  and  powers  are  in- 
adequate to  the  purposes  of  perfect  justice ; — 
retaining  its  ancillary  jurisdiction  to  the  same 
extent  over  matters  in  the  probate  courts,  which 
it  has  over  those  in  the  conunon  law  courts. 
Adams  v.  Adams,  22  Vt.  50.  Boyden  v.  Ward, 
38  Vt.  628. 

49.  It  is  no  ground  of  equity  jurisdiction 
for  the  settling  of  estates,  that  there  has  been 
unreasonable  delay  of  proceedings  in  the  pro- 
bate court ;  nor  that  an  administrator  on  ren- 
dering his  account  refused  to  produce  the  books 
and  papers  of  his  intestate ;  nor  that  some  of 
the  parties  affected  by  the  decree  of  the  probate 
court  were  infants  and  had  no  proper  guardians 
appointed.     Adams  v.  Adams. 

50.  Where  a  creditor  had  become  barred  of 
his  claim  against  an  estate  by  neglect  to  present 
it  for  allowance  by  the  commissioners ; — Held, 
that  chancery  would  not  give  him  a  decree 
against  the  estate,  on  the  assumed  ground  of 
the  continued  liability  of  the  surety  and  the  ul- 
timate liability  of  the  estate.  McOollum  v. 
Hinckley,  9  Vt.  143. 

51.  Where  the  creditors  of  an  estate  have 
an  interest  adverse  to  that  claimed  by  the  ad- 
ministrator, they  may  come  into  a  court  of 
chancery  for  redress  while  the  estate  is  in  pro- 
cess of  settlement  in  the  probate  court.  This 
proceeding  is  merely  ancillary  to  that  in  the 
probate  court,  and  after  the  rights  of  the  parties 
are  determined  the  case  is  remitted  to  the  pro- 
bate court  for  final  adjustment  and  distribution. 
Morse  v.  Slastm,  13  Vt.  296. 

4.  Retaining  jttrisdicti&n  once  attached. 

52.  Where  a  party  is  obliged  to  resort  to 
chancery  for  one  purpose,  his  case  will  be  re- 
tained until  the  whole  matter  is  finally  disposed 
of.  Dana'y.  Nelson,  1  Aik.  252.  Beardsley  v. 
Knight,  10  Vt.  185.  20  Vt.  278;— though  it  may 
be  necessary  to  bring  in  new  parties.  10  Vt.  185. 

53.  The  general  rule  is,  that  when  a  bill  is 
brought  seeking  both  discovery  and  relief,  and 
material  discovery  is  elicited,  the  court  will 
proceed  to  grant  the  proper  relief,  even  if  the 
relief  were  such  as  a  court  of  law  might  grant. 
Holmes  V.  Holmes,  36  Vt.  525. 

As  to  other  subjects  of  equity  jurisdiction, 
see  particular  titles :  as  Clofd  on  Title  ;  Con- 
dition ;  Fraud  ;  Husband  and  Wife  ;  Injunc- 
tion ;  Interpleader  ;  Mistake  ;  Mortgage  ; 
Partnership;  Specific  Performance;  Trusts, 
Etc. 
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IT.    Suit,   Wjikrb  to  be  Bkought  ;  Servkje, 
Etc. 

54.  In  what  county.  Bill  in  chancery, 
brought  in  Chittenden  county  to  compel  the 
conveyance  of  land  situate  in  that  county,  was 
dismissed  on  plea  that  neither  of  the  parties  re- 
sided in  that  county.  (G.  S.  c.  29,  s.  17.)  Bir- 
chard  v.  CheeTier,  40  Vt.  94. 

55.  A  supplemental  bill,  bill  of  revivor,  bill 
of  review,  or  bill  to  carry  into  effect  a  former 
decree  must  be  brought  in  the  same  county 
where  the  original  suit  was  brought  and  the 
proceedings  are  of  record.  Ferris  v.  Child,  1 
D.  Chip.  836.  Cheever  v.  Rut.  dk  Bur.  R.  Co., 
39  Vt.  653. 

56.  Where  a  suit  in  chancery  has  been  com- 
menced in  one  county,  and  has  proceeded  to  an 
interlocutory  or  administrative  decree  deter- 
mining the  rights  and  duties  of  the  parties  in 
respect  to  the  property  in  question,  to  be  exer- 
cised under  the  order  and  direction  of  that 
court,  the  assertion  of  those  rights  should  be 
addressed  to  the  court  decreeing  them  and 
under  whose  order  and  direction  they  are  to  be 
exercised;  and  a  bill  to  enforce  such  rights, 
brought  to  the  court  of  chancery  for  another 
county,  will  not  lie.  Clveeter  v.  Rut.  &  Bur.  R. 
Co. 

57.  Service.  The  delivery  to  a  defendant, 
without  the  State,  of  a  copy  of  a  bill  in  chan- 
cery and  subpoena  by  an  indifferent  person  not 
specially  deputed,  and  where  there  was  no  order 
of  court  directing  the  mode  of  notice,  was  held 
insufficient,  and  that  the  defendant  was  not  af- 
fected by  it.  Bank  of  BurUtigton  v.  CatUn,  11 
Vt.  106. 

58.  Filing  bill.  G.  S.  c.  29,  s.  56,  enact 
ing  that  '*the  issuing  of  a  subpoena  attached 
to  a  bill  shall  be  deemed  the  filing  of  a  bill," 
does  not  exclude  other  modes  of  filing  existing 
independently  of  the  statute,  but  rather  pro- 
vides a  substitute  for  actually  filing  it  in  court. 
A  bill  may  be  so  filed  without  issuing  a  sub- 
poena—as, for  the  purposes  of  procimng  an  in- 
junction, or  where  the  defendant  is  out  of  the 
State  so  that  a  subpoena  cannot  be  served  upon 
him.  The  statute  does  not  make  the  bill  and 
subpoena  (m^iw<?(jtfM.  Howe  v.  Wt^rrf,40Vt.654. 

III.    Pleadings. 

1.  The  mi. 


59.  Form  and  substance.  A  bill  may 
well  be  drawn  with  a  double  aspect,  so  that  if 
the  orator  fail  of  establishing  one  ground  of  re- 
covery, he  may  rely  upon  another,  although 
wholly  or  in  part  inconsistent  with  the  former. 
McConneU  v.  McConnell,  11  Vt.  290. 

60.  The  orator  must  stand  or  fall  upon  his 
case  as  made  by  his  bill ;  nor  can  the  answer 


aid  him  to  recover  upon  a  case  not  made  by  the 
bill ;  nor  can  a  special  prayer  for  the  specific 
relief  to  which  he  might  be  entitled  upon  the 
facts  of  the  answer,  be  granted,  where  the  stat- 
ing part  of  the  bill  is  not  adapted  to  it.  Thomas 
V.  Wwmer,  15  Vt.  110. 

61.  The  orator  must  stand  on  the  allegations 
in  his  bill,  and  cannot  make  a  different  case  by 
his  evidence,  and  base  upon  it  a  claim  for  relief. 
Barrett  v.  Sargeant,  18  Vt.  866. 

62.  Prayer.  A  general  prayer  for  relief  is 
sufficient  to  obtain  all  relief  consistent  with  the 
general  frame  of  the  bill,  Danforth  v.  Smitfi, 
23  Vt.  247 ,— all  the  relief  which  is  adapted  to 
the  case,  though  variant  from  that  sought  by 
the  special  prayer.  Eureka  Manrhle  Co.  v. 
Windsor  Mfg.  Co.,  47  Vt.  430. 

63.  Interrogatories.  A  bill  was  held  ill 
on  demurrer,  because  it  contained  no  interroga- 
tories.    Shed  V.  OarfUld,  5  Vt.  39. 

64.  Orator's  interest.  A  creditor  of  the 
estate  of  a  deceased  person  cannot  sustain  a  bill 
in  chancery  against  a  debtor  of  such  estate,  to 
secure  payment  to  himself.  There  is  no  privi- 
ty between  them.  'Hie  administrator  is  the 
only  person^who  can  pursue  the  debtors  of  an 
estate.    Isaacs  v.  Cla/rk,  13  Vt.  657. 

65.  A  party  in  chancery  taking  lands  upon 
a  writ  of  sequestration  stands  as  an  attaching 
creditor  at  law,  and,  before  decree  and  levy, 
has  no  such  interest  in  the  land  as  authorizes 
him  to  litigate  by  his  bill  the  title  against  a 
levying  creditor ;  and  his  remedy  after  levy  is 
at  law.     French  v.  Winscyr,  36  Vt.  412. 

66.  Parties— Assignment.  A  nominal 
party  to  a  contract,  who  has  assigned  all  his 
interest,  is  required  to  be  joined  in  any  proceed- 
ing in  equity  in  regard  to  the  contract  only  for 
the  purpose  of  having  the  decree  conclude  his 
rights,  and  thus  conclude  all  future  litigation. 
So  that,  in  all  cases  where  the  court  can  see,  in 
the  particular  case,  that  there  is  no  necessity 
for  such  joinder  on  that  account,  it  will  not  1x5 
required — especially  after  the  case  has  gone  to 
a  hearing.  He  may  be  a  proper,  but  not  a 
necessary  party.  Day  v.  Cummings,  19  Vt. 
496  ;  and  see  Payne  v.  HatJuiway,  3  Vt.  212. 

67.  Where  the  assignment  of  a  contract 
passes  only  the  equitable  interest  therein,  the 
assignor  is  properly  joined  as  a  party  in  a  bill 
to  enforce  it.  Eureka  Marble  Co.  v.  Windsor 
Mfg.  Co.,  47  Vt.  430. 

68.  In  a  bill  by  a  general  creditor  in  an  as- 
signment against  the  assignee  for  an  account, 
the  preferred  creditors  need  not  be  made  parties 
where  the  orator  claims  only  the  balance  after 
paying  them.     Bage  v.  Okott,  28  Vt.  465. 

69.  Where  a  bill  was  brought  against  the 
assignee  under  an  assignment  in  trust  for  the 
benefit  of  certain  attaching  creditors  of  the  as- 
signor, of  whom  the  orator  was  one,  but  he  not 
assenting  to  the  assignment,  and  against  the 
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administrators  of  the  assignor,  praying  to  have 
the  assignment  declared  void,  and  that  the 
property  assigned  be  brought  into  administra- 
tion for  the  pajrment  of  the  orator's  debt; — 
Held,  that  the  other  creditors  provided  for  in 
the  assignment  were  not  necessary  parties. 
Thenumn  v.  Uiohok,  37  Vt.  454. 

70.  Contribution.  On  a  bill  for  contribu- 
tion and  to  settle  the  affairs  of  a  "union  store," 
certain  associates,  who  left  the  State  before  the 
business  of  the  * 'division"  was  closed  and  were 
beyond  the  reach  of  process,  were  properly  left 
out  of  the  account  for  contribution.  Henry  v. 
Jackson,  37  Vt.  431. 

71.  Parties  nnmerons.  A  bill  will  not  be 
dismissed  because  all  the  parties  in  interest  are 
not  made  defendants,  where  their  number  is  so 
great  as  to  make  it  impracticable  to  bring  them 
all  in,  or  where  this  would  be  attended  with 
great  inconvenience  and  expense.  But  it  must 
appear  in  all  such  cases,  that  a  full  and  com- 
plete decree  can  be  made  as  between  the  parties 
before  the  court,  and  without  substantial  injury 
to  third  persons.    Stimson  v.  Lewis,  86  Vt.  91. 

72.  Joint  sureties.  Where  some  of  the 
joint  sureties  pay  the  debt  jointly,  they  may 
join  in  a  bill  against  the  other  sureties  for  con- 
tribution ;  and  there  is  no  objection  to  a  decree 
against  the  defendants  severally  for  so  much  as 
each  is  liable  for.  Fletcher  v,  Jackson,  28  Vt.  581. 

73.  Questions  of  mis-joinder  and  non- 
joinder. On  a  petition  by  husband  and  wife 
to  foreclose  two  mortgages  upon  the  same  land, 
one  to  the  husband  and  the  other  to  the  wife, 
an  objection  for  mis-joinder  was  disallowed  on 
the  hearing,  it  not  having  been  noticed  in  the 
pleadings.    BarUeU  v.  Boyd,  34  Vt.  256. 

74.  There  are  many  cases  where  defendants 
have  not  a  co-extensive  common  interest  or  re- 
lation, and  yet  are  properly  joined. as  defend- 
ants ;— and  so  Jield  in  this  case.  Eureka  Marble 
Co,  V.  Windsor  Mfg,  Co.,  47  Vt.  430. 

75.  Where  the  defendant  had  wrongfully 
filled  in  a  common  private  passage  way,  in 
which  the  orator  had  a  right  of  passage  as  well 
as  the  defendant,  and  also  one  A  ',—HeJd,  that  a 
decree  might  be  made  that  the  defendant  re- 
move or  grade  down  the  fiUing-in,  without 
making  A  a  party  to  the  bill.— That  was  but 
to  make  him  undo  what,  to  the  orator's  preju- 
dice, he  had  improperly  done.  Walker  v.  Pierce, 
38  Vt.  94. 

76.  On  general  demurrer  a  bill  is  sufficient 
in  regard  to  parties,  if  the  facts  stated  disclose 
one  ground  on  which  the  orator  is  entitled  to 
relief  without  additional  parties.  SJiaw  v 
ChamberUn,  45  Vt.  512. 

77.  Wl^er.  As  a  general  rule,  if  the  want 
of  parties  to  a  bill  is  not  insisted  upon  in  the 
answer,  it  cannot  be  at  the  hearing.  Page  v. 
OkoU,  28  Vt.  465.  \ 

78.  If  UO  objection  be  taken  to  a  bill  for 


want  of  proper  parties  until  the  final  hearing, 
the  objection  will  not  be  regarded  if  a  decree 
can  be  made  without  them ;  if  not,  the  case 
will  only  stand  over  to  bring  in  the  necessary 
parties.  Cannon  v.  Norton,  14  Vt.  178.  18 
Vt.  420.  Day  v.  Cummings,  19  Vt.  496.  Page 
V.  Olcott.    Rowan  v.  Union  Arms  Co. ,  86  Vt.  1 24. 

79.  Where  certain  heirs,  apparently  inter* 
ested  in  the  subject  matter  of  the  orator's  claim, 
were  not  made  parlies  to  the  bill,  but  gave  their 
depositions  in  which  they  disclaimed  all  inter- 
est ; — Held,  that  such  disclaimer  would  bar  any 
future  claim  on  their  part,  and  therefore  super- 
seded the  necessity  of  their  being  made  parties. 
McConnell  v.  McConnell,  11  Vt.  290.  19  Vt.  499. 

80.  If  there  be  a  mis-joinder  of  a  defend- 
ant, and  this  is  apparent  in  the  bill,  and  the  ob- 
jection is  not  made  by  demurrer,  nor  in  the 
answer,  it  should  be  considered  as  waived,  and 
as  coming  too  late  when  raised  at  the  hearing. 
Wing  V.  Cooper,  37  Vt.  169. 

81.  Where  a  decree  can  be  made  which  will 
do  entire  justice  to  all  parties,  notwithstanding 
the  non-joinder  or  mis- joinder  of  a  party,  and 
the  objection,  though  known  before,  is  not  in- 
sisted upon  by  plea,  demurrer  or  answer,  it 
cannot  be  raised  upon  the  hearing.  Smith  v. 
Bartholomew,  42  Vt.  856. 

82.  Parties  misplaced.  A  court  of  chan- 
cery will  not  ordinarily  dismiss  a  suit  on  ac- 
count of  any  mere  informality  in  the  position 
of  the  parties,  as  orators  or  defendants,  if  all 
the  parties  interested  are  before  the  court.  West 
V.  Bank  of  Rutland,  19  Vt.  403. 

83.  All  the  parties  being  before  the  court 
and  heard,  the  court  rendered  a  decree  settling 
their  rights,  though  one  of  the  defendants 
should  have  been  orator,  and  the  orator  a  de- 
fendant. Isham  V.  Uighee,  2  Vt.  354.  Nason 
V.  SmaUey,  8  Vt.  118. 

84.  Amendment.  Where  a  bill  was  brought 
in  behalf  of  a  corporation,  as  claimed,  and  it 
turned  out  on  hearing  that  the  complainant  had 
no  legal  existence  as  a  corporation  ; — Held,  that 
it  was  within  the  power  of  the  court  of  chan- 
cery, in  its  discretion,  to  allow  an  amendment 
by  bringing  in,  as  complainants,  the  stockhold- 
ers in  the  company,  to  prosecute  the  same  right 
in  their  own  names.  Wliether  the  evidence 
filed  before  such  amendment  could  be  read  on 
the  hearing,  after  the  amendment,  would  de- 
pend upon  the  circumstances  of  the  case,  and 
the  issues  involved.  Vt.  Mining  Co.  v.  Wind- 
ham Co.  Bank,  44  Vt.  489. 

85.  Instance  of  amendment  by  bringing  in 
new  parties,  after  hearing  on  appeal.  Barrett 
V.  Sargeant,  18  Vt.  865. 

2.  Demurrer. 

86.  Demurring  to  a  bill  for  want  of  equity 
is  submitting  to  the  jurisdiction  pf  the  cQurt, 


Digitized  by 


Google 


134 


CHANCERY,  HI. 


An  objection  to  jurisdiction  over  the  defend- 
ants should  be  presented  by  plea.  Bank  of  B. 
FalU  V.  Rvt,  &  Bur.  R.  Co.,  28  Vt.  470. 

87.  A  demurrer  to  a  bill  upon  its  merits  ad- 
mits the  facts  regulariy  pleaded,  and  an  order 
overruling  the  demurrer  is  made  upon  the  sup- 
position of  the  truth  of  the  matters  stated ;  and 
it  is  well  enough  that  the  record  should  state 
them  as  being  taken  as  true,  and  so  the  orator 
is  entitled  to  relief.     Hall  v.  Dana,  2  Aik.  381. 

88.  Unless  the  demurrer  is  to  that  part  of 
the  bill  which  claims  a  discovery,  objection 
cannot  be  taken,  under  it,  to  interrogatories 
whose  answer  might  subject  the  defendant  to  a 
penalty.     Payne  v.  Ilatfiaway,  3  Vt.  212. 

89.  The  question  of  a  presumptive  bar  from 
lapse  of  time  cannot  be  raised  by  demurrer  to 
a  bill.     Ih. 

90.  A  demurrer  to  the  whole  bill  will  be 
overruled,  if  it  is  ill  as  to  part.  Shed  v.  Gar- 
field, 5  Vt.  39. 

3.  Plea;  Answer ;  Crossbill. 

91.  Form   and   substance   of  answer. 

Where  a  defendant  makes  his  defense  by  way 
of  answer,  he  must  set  up  in  it  all  the  various 
grounds  of  defense  upon  which  he  intends  to 
rely ;  otherwise,  they  are  not  in  the  case.  War- 
ren V.  Warren,  30  Vt.  530. 

92.  A  defendant  may  answer  in  part,  and 
refuse  to  answer  further  by  stating  sufficient 
ground  why  he  should  not  lie  compelled  to  an 
swer  further.     Hunt  v.  Gookin,  6  Vt.  462. 

93.  In  order  to  excuse  the  defendant  from 
either  admitting  or  denying  in  his  answer  the 
truth  of  any  material  allegation  of  the  bill,  it 
is  necessary  that  he  deny  all  knowledge  and  in- 
formation upon  the  point.  If  he  has  any  in- 
formation upon  a  material  matter  alleged,  aside 
from  the  bill  itself,  he  is  bound  to  state  his  be- 
lief of  the  truth  or  falsity  of  the  allegation  ; 
otherwise,  the  answer  is  subject  to  exception. 
Devereaux  v.  Cooper,  11  Vt.  103. 

94.  Exceptions  to  answer.  Any  defects 
in  an  answer  must  be  supplied  by  taking  ex- 
ceptions and  obtaining  a  further  answer.  If 
the  defendant  omits  to  answer,  or  answers 
evasively,  this  is  not  to  be  taken  as  an  implied 
admission  against  his  interest,  or  of  the  facts 
alleged  in  the  bill,  but  he  should  be  pushed  to 
a  distinct  and  explicit  declaration  as  to  how  the 
facts  are,  the  same  as  any  other  witness.  BUus- 
deU  V.  Stevens,  16  Vt.  179.  Bigehw  v.  Toplt'f, 
25  Vt.  273,  288. 

95.  Hearing  on  bill  and  answer.  Where 
a  cause  is  heard  upon  bill  and  answer,  the  an- 
swer must  be  taken  to  be  true,  and  the  orator 
can  take  a  decree  only  according  to  the  allega- 
tions and  qualifications  of  the  answer.  DooliUle 
v.  Gookin,  10  Vt.  265. 

96.  An  answer  not  traversed,  though  not 


responsive  to  the  bill,  must  be  taken  as  true  ; 
and  .where  the  facts  so  stated  constitute  a  full 
defense,  the  bill  must  be  dismissed.  Slason  v. 
WHijht,  14  Vt.  208. 

97.  Where  a  case  stands  upon  bill  and  an- 
swer not  traversed,  the  allegations  of  the  de- 
fendant made  by  way  of  belief  come  within  the 
general  rule  that  the  answer  is  to  be  taken  as 
true.     Gates  v.  Adams,  24  Vt.  70. 

98.  Answer  as  evidence.  But  where  the 
answer  to  a  bill  is  upon  information  and  belief 
only,  and  the  defendant  is  not  supposed  to  have, 
and  does  not  profess  to  have,  personal  knowl- 
edge of  the  facts  stated  in  the  bill,  such  answer, 
being  traversed,  is  not  evidence  of  the  truth  of 
its  denials  which  requires  to  be  overcome  by 
something  more  than  the  testimony  of  one  wit- 
ness. IxxmiM  V.  Fay,  24  Vt.  240.  Woolty  v. 
Chamberlain,  lb.  270. 

99.  The  general  rule  is,  that  the  answer  of 
one  defendant  is  not  evidence  for,  or  against, 
his  co-defendant.  Blodgett  v.  Hobart,  18  Vt. 
414.     Cannon  v.  Norton,  14  Vt.  178. 

100.  When  responsive.  An  answer  re- 
sponsive to  the  allegations  of  a  bill,  or  petition, 
is  evidence  for  the  defendant ;  and  his  right  to 
have  the  answer  taken  as  evidence  is  co-exten- 
sive with  his  obligation  to  answer.  BUiisdell  v. 
Bmters,  40  Vt.  126.  Rich  v.  Austin,  40  Vt. 
416.  Gnifton  Bank  v.  Doe,  19  Vt.  463 ;  and 
see  Ad/ims  v.  Adams,  22  Vt.  50. 

101.  What  is  responsive  will  be  determined 
by  the  bill,  and  not  by  the  interrogatories. 
These  can  neither  limit  nor  extend  the  defen- 
dant's obligation  to  answer.  Redfield,  J.,  in 
McDonald  v.  McDonald,  16  Vt.  630. 

102.  The  answer  is  to  he  considered  as  a 
plea,  and  so  far  as  any  fact  is  admitted  it  is 
evidence  against  the  defendant ;  but  when  any 
new  fact  is  alleged  by  way  of  avoidance  of  the 
matter  charged  in  the  bill  and  admitted  in  the 
answer,  and  the  answer  is  traversed,  it  stands 
like  any  other  plea,  and  must  be  proved.  Red- 
field,  J.     lb. 

103.  If  the  answer  assert  matter  affirma- 
tively in  opposition  to  the  right  claimed  by  the 
orator,  though  it  be  responsive  to  the  bill, 
qumre,  whether,  upon  a  traverse,  the  answer 
shall  be  received  as  proof,  or  as  mere  pleading. 
Bennett,  J.,  in  Allen  v.  Matter,  17  Vt.  67.  But 
see  Grafton  Bank  v.  Doe,  19  Vt.  463.  BUUs- 
dell  V.  Bowers,  40  Vt.  126.  Rich  v.  AusUn, 
lb.    416. 

104.  Where  the  answer  is  not  responsive  to 
the  bill,  or  sets  up  affirmative  allegations  in  op- 
position to  or  in  avoidance  of  the  orator's  de- 
mand, and  is  replied  to,  the  answer  is  of  no 
avail,  as  evidence,  in  respect  to  such  allegations, 
and  the  defendant  is  as  much  bound  to  estab- 
lish the  allegations  so  made  by  independent 
testimony,  as  the  plaintiff  is  to  sustain  his  bill. 
Wells  V.  Houston,  37  Vt.  245.    MoU  v.  Har- 
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ringUm,  12  Vt.  199.  Cannon  v.  Norton,  14 
Vt.  178.  Lane  v.  MarshaU,  15  Vt.  85.  Pier- 
mm  V.  ClayeSy  lb.  98.  McDonald  v.  McDonald, 
16  Vt.  680.  Allen  v.  Mower,  17  Vt.  61.  San- 
bam  V.  KiUredge,  20  Vt.  682. 

106.  Where  a  bill  was  brought  to  procure  a 
seitlemcnt  of  a  partnership  account,  and  the 
answer,  admitting  the  partnership,  averred  a 
settlement  of  the  partnership  accounts ; — Held, 
that  such  averment  was  by  way  of  defense  and 
in  the  nature  of  a  plea,  and  was  not  responsive, 
and  so  was  not  evidence,  but  must  be  proved 
by  evidence  aliunde,  Spaulding  v.  Holmes, 
25  Vt,  491. 

106.  The  answer  to  a  bill  of  foreclosure, 
even  that  of  the  original  mortgagor,  is  never 
regarded  as  evidence  to  impeach  the  considera 
lion  of  the  mortgage  security,  where  the  answer 
is  traversed.  Woolejf  v.  Chamberlain,  24  Vt. 
270. 

107.  Where  the  plaintiflfs  claim  as  set  forth 
in  the  bill  rests  upon  a  written  contract,  and 
the  right  of  action  is  not  barred  by  lapse  of 
time,  the  admission  of  the  contract  in  the  an- 
swer and  the  allegation  of  payment,  or  of  any 
other  matter  merely  in  discharge,  are  to  be 
treated  as  distinct,  and  the  answer  is  not  evi- 
dence of  the  latter,  but  it  must  be  proved  other- 
wise ;  but,  if  the  plaintiff  *8  claim  rests  wholly 
in  otbX  proof,  and  the  answer  of  the  defen- 
dant is  invoked  to  make  out  the  plaintiff's  case, 
the  defendant  may  admit  such  contract  and  al- 
lege that  it  was  in  its  inception  inoperative,  or 
that  it  has  been  paid,  or  released,  and  the  whole 
answer  upon  both  points  is  to  be  regarded  as 
evidence ;  nor  need  the  matter  of  avoidance.  In 
order  to  be  evidence,  be  contained  in  the  same 
sentence  with  the  admission ; — but  the  chancel- 
lor is  not  bound  equally  to  believe  all  parts  of 
such  answer.    Adams  v.  Adams,  22  Vt.  50. 

108.  Where  a  bill  alleged  that  the  release  of 
a  bond  conditioned  for  the  support  of  the  orator 
was  obtained  by  the  defendant  for  a  grossly 
inadequate  consideration,  and  the  answer  de 
Died  the  inadequacy,  and  set  forth  the  previous 
arrangement  which  led  to  the  execution  of  the 
bond,  the  maintenance  of  the  orator  from  that 
time  to  the  cancelling  of  the  bond,  and  the 
amount  paid  for  the  release,  the  court  was  in 
clined  to  think  that  the  answer  was  responsive 
and  was  evidence.  Mann  v.  Betterly,  21  Vt 
326. 

109.  And  in  considering  the  question  of  the 
sufficiency  of  the  consideration  for  the  discharge 
of  the  bond ; — Held,  that  it  was  proper  to  take 
into  consideration  the  amount  of  property  con 
veyed  to  the  defendant  on  the  occasion  of  giv 
ing  the  bond,  and  the  amount  expended  by  the 
defendant  in  the  support  of  the  orator.    lb. 

110.  Whatever  in  an  answer  is  fairly  a  re 
ply  to  the  general  scope  of  the  ^claim  set  up  in 
the  bill,  whether  in  the  stating  or  charging  part, 


and  whether  by  way  of  denial,  excuse  or  avoid- 
ance, is  evidence  for  the  defendant.  Wilson, 
J.  in  Rich  v.  Austin,  40  Vt.  420. 

111.  Where  the  bill  or  petition  lor  foreclosure 
of  a  mortgage  charged  that  the  mortgage  note 
''is  justly  due  and  owing  and  has  not  been 
paid,"  and  the  answer  set  forth  sundry  pay- 
ments and  the  circumstances  under  which  such 
payments  were  made,  and  an  understanding  for 
their  application  upon  the  mortgage; — Held, 
that  the  answer  was  responsive  'and  was  evi- 
dence for  the  defendant.  Blaisdell  v.  Bowers, 
40  Vt.  126.  Grafton  Bank  v.  Doe,  19  Vt. 
463. 

112.  Oross-bill.  A  cross-bill  must  be  based 
upon  an  equity  growing  out  of  the  claim  set  up 
in  the  original  bill,  and,  in  our  practice,  is  con^ 
sidered  a  dependency  merely  upon  the  principal 
bill.  It  is  usually  brought,  either  to  obtain  a 
necessary  discovery  of  facts  in  aid  of  the  de- 
fense of  the  original  bill,  or  to  obtain  full  relief 
to  aU  parties  touching  the  matters  of  the  origin- 
al bilL  Rutland  v.  Paige,  24  Vt.  181.  Slastm 
V.  Wright,  14  Vt.  208. 

113.  Active  relief  was  refused  to  a  defen- 
dant in  a  foreclosure  suit,  for  want  of  a  cross- 
bill, although,  in  his  defense,  he  established  a 
priority  and  superior  right.  Simonds  v.  Brown, 
18  Vt.  281. 

IV.    Pbockedings  Aftbb  Issue. 

(See  Rules  of  Chancery  PracUce,  11  Vt.  689.) 

1.  The  testimony. 

114.  Matters  in  the  record.  A  letter,  not 
before  proved,  was  admitted  to  be  proved  and 
read  in  evidence  at  the  hearing,— such  having 
been  the  former  practice.  Dana  v.  Nelson,  1 
Aik.  252. 

115.  A  docunwnt— as  a  decree  in  chancery 
— which  is  stated  in  the  bill  and  admitted  in  the 
answer,  is  to  be  considered  as  proved  and  in 
evidence  so  far  as  it  is  stated  and  admitted,  al- 
though not  filed  as  an  exhibit.  Lyman  v.  Litr 
He,  15  Vt.  576. 

116.  A  court  of  chancery  having  referred 
certain  issues  to  a  coiu-t  of  law  for  trial  by  jury, 
the  jiu-y  found  certain  of  the  issues  and  failed 
to  agree  as  to  others.  Held,  that  the  case  stood 
before  the  court  on  final  hearing  upon  the  whole 
record,  and  that  not  only  what  appeared  upon 
the  record  in  the  court  of  chancery,  but  the  in- 
formation collected  before  the  jury  and  the  tes- 
timony there  given,  as  shown  by  the  judge's 
report,  were  to  be  regarded.  Adams  v.  SouUy 
38  Vt.  538. 

117.  Mode  of  taking  testimony.  The 
true  construction  of  the  16th  Rule  in  Chancery 
is,  that  each  party,  before  he  commences  taking 
testimony  on  Ms  side,  shall  furnish  to  the  other 
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the  names  of  his  witnesses,  &c.     Chase  v.  7>Kr, 
46  Vt.  642. 

118.  The  practice  of  having  questions  shown 
to  a  witness  i^  a  chancery  cause,  and  his  an- 
swers prepared  beforehand,  and  reduced  to  writ- 
ing, and  examined  by  counsel  before  coming 
before  the  master  to  testify,  is  not  allowable, 
and  receives  the  censure  of  the  court.  Ilickok 
V.  Farm,  <3&  Mech.  Dank,  35  Vt.  476 ;  and  see 
McDant>U  v.  Bamum,  5  Vt.  896-8. 

119.  Criticism  and  condemnation  of  the 
sometime  practices  of  the  bar  in  taking  testi- 
mony in  chancery  —  the  needless  diffusenefts 
and  prolixity,  and  sometimes  impertinence  and 
scandal.  Costs  refused  in  such  case.  Vermont 
Copper^  ttc,  Co.  v.  Barnard,  40  Vt.  65. 

120.  Testimony  of  surviving  party-  G- 
8.  c.  86,  s.  24,  excluding  the  surviving  party  as 
a  witness  in  his  own  behalf,  does  not  apply  to 
the  answer  of  a  defendant  in  chancery  to  a  bill 
or  petition,  so  far  as  it  is  responsive.  BlamieU 
V.  Boicers,  40  Vt.  126. 

121.  —  of  a  single  witness  against  the 
answer.  The  testimony  of  one  witness,  against 
the  direct  and  positive  averment  of  the  answer, 
is  not  sufficient  ground  for  a  decree.  But  the 
testimony  of  the  one  witness  may  be  so  corrob- 
orated by  circumstances  as  to  l>e  sufficient,  and 
the  answer  itself  may  contain  such  circumstan- 
ces.  Pierson  v.  Catlin,  3  Vt.  273. 

122.  Motion  to  suppress.  Motions  to 
suppress  testimony  for  any  defect  which  is 
curable  should  be  made  at  the  earliest  oppor- 
tunity, in  order  to  enable  the  party  relying  up 
on  the  testimony  to  obviate  the  objection  by 
obtaining  an  order  to  re-examine  the  witness. 
Where  the  testimony  had  been  on  file  more 
than  one  term,  the  court  refused  a  motion  to 
suppress  for  an  informality  in  taking  it.  Marcy 
V.  RoM,  12  Vt.  484. 

123.  A  deposition  in  chancery  ought  not  to 
be  suppressed  for  a  failure  to  comply  with  the 
rules  in  a  mere  matter  of  form,  unless  such  fail 
ure  proceed  from  bad  faith,  rather  than  from 
accident  and  mistake.  Partridge  v.  Stocker,  3( 
Vt.  108. 

124.  Where  a  motion  has  been  made  to  sup 
press  testimony,  and  the  adverse  party  has 
given  notice  to  bring  it  on  before  the  hearing 
in  chief,  it  should  be  so  brought  on,  or  should 
not  be  entertained  on  the  hearing  in  chief. 
Ih, 

125.  A  motion  to  suppress  testimony  must 
be  disposed  of  in  chancery ;  otherwise,  the 
question  cannot  be  raised  in  the  supreme  court 
on  appeal.     Van  Namee  v.  Qroot,  40  Vt.  74. 

126.  —to  inspect  papers.  A  motion  in 
chancerj''  for  the  ins|>ection  of  certain  letters. 
Ac,  in  the  possession  of  the  adverse  party, 
which  had  been  proved  as  exhibits,  was  denied, 
as  not  authorized.  Clark  v.  Field,  10  Vt.  321. 
16  Vt.  112. 


2.  Report  of  Master. 

127.  Form.  In  taking  accounts  in  chancery, 
the  master,  and  not  the  court,  is  to  settle  the 
facts,  and  his  finding  is  conclusive,  unless  the 
report  for  good  cause  be  set  aside.  Merriam  v. 
Barton,  14  Vt.  501. 

128.  Exceptions  to  a  master's  report,  which 
are  addressed  to  the  discretion  of  a  chancellor,  . 
cannot  be  revised  in  the  supreme  court; — as 
where  the  accounts  before  a  master  were  not 
verified  by  the  oath  of  the  party,  as  required 
by  Rule  41,  and  the  report  was  not  recommit- 
ted,    lb. 

129.  A  master  appointed  to  take  an  account 
is  not  obliged  to  make  a  special  report,  unless 
by  direction  of  the  court.  Nor  should  he  re- 
port evidence,  but  the  facts  found.  Mott  v. 
Harrington,  16  Vt.  185. 

130.  A  master  in  chancery  before  whom  an 
accounting  is  had  must  report  all  the  testimony 
given,  as  well  as  state  the  accounts  at  length, 
and  all  the  facts  found.  Ilerriek  v.  Belknap, 
27  Vt.  673.  (Changed  by  G.  S.  c.  29,  s.  11  ;— 
not  his  duty  to  report  the  testimony,  unless 
specially  required  so  to  do  by  the  chancellor.) 

131.  On  a  reference  to  a  master  upon  an  ac- 
counting ordered,  the  statements  of  the  answer 
as  to  number,  quantity  and  value,  were  field  to 
be  evidence  merely,  but  not  conclusive  against 
the  defendant,  and  yet  of  the  strongest  charac- 
ter.    Morse  v.  Slason,  16  Vt.  819. 

132.  Effect.  The  court  of  chancery,  or  the 
supreme  court,  will  not  overrule  or  disregard 
the  findings  of  a  master  to  whom  it  has  been  re- 
ferred to  take  the  accounts  upon  a  mortgage, 
unless  for  evident  mistake  on  his  part,  or  evi- 
dent corruption.  McDanieU  v.  Harh&ur,  48 
Vt.  460.    See  ThraU  v.  Chittenden,  31  Vt.  186. 

133.  Unless  the  result  at  which  the  master 
arrives  in  taking  an  account  is  clearly  shown  to 
be  wrong,  the  court  will  not  disturb  such  result. 
Barren,  J.,  in  Vt.  <fe  Can.  R,  Co.  v.  Vt.  Cen- 
tral R.  Co.,  34  Vt.  65. 

134.  Where  an  account  has  been  taken  and 
returned  by  a  master,  exceptions  should  be  filed 
to  the  report  as  to  any  items  objected  to.  It  is 
not  the  duty  of  the  chancellor  to  examine  items 
not  so  excepted  to,  nor  will  such  items  be  ex- 
amined on  appeal.  Smaller  v.  CorU*s,  87  Vt.  486. 

136.  Although  the  report  of  the  master  is 
not  final  as  to  the  facts,  yet  it  is  firmly  settled 
in  this  State  that  it  will  be  regarded  as  settling 
the  facts  which  fall  within  his  province  to  find, 
and  which  he  reports  as  found,  unless  it  appears 
affirmatively  that  he  has  found  facts  without 
evidence,  or  against  evidence.  Rowan  v.  State 
Bank,  45  Vt.  160,  191,  195. 

3.   The  decree. 

136,    Must  b^  of  a  tenUf    The  chapcellor 
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can  make  necessary  orders  in  vacation  for  fur- 
thering the  cause,  but  cannot  render  a  final  de- 
cree in  the  cause.  According  to  the  recent 
practice,  the  court  of  chancery  does  not  ad- 
journ, but  unless  when  in  session  at  the  regular 
term,  the  court  is  not  in  practice  regarded  as 
opken  except  for  the  purposes  of  such  acts  as  a 
chancellor  may  legally  do  in  vacation,— al- 
though, by  consent  of  parties,  a  hearing  may  be 
had  and  final  decree  rendered,  entitled  as  of 
the  term.  Sturges  v.  Knapp,  38  Vt.  540.  (G. 
8.  c.  29,  s.  14.) 

137.  For  want  of  appearance.  Under 
the  4th  and  25th  Chancery  Rules  (1  D.  Chip. 
498),  the  orator  was  allowed  to  take  a  decree 
for  want  of  an  appearance  entered  by  the  de- 
fendant on  the  first  day  of  the  term,  although 
an  appearance  was  entered  on  the  4th  day,  and 
immediately  on  notice  being  proved.  Miller  v. 
Moore,  1  Aik.  216. 

138.  A  decree  dismissing  a  bill  for  want  of 
an  appearance,  or  prosecution,  is  like  a  non 
suit  at  law,  and  is  not  a  bar  to  a  subsequent 
bill  for  the  same  matter.  PorUr  v.  Vaughn, 
26  Vt.  624. 

139.  Mnst  he  upon  the  fkcts  stated  in 
the  hill  and  in  issue.  Facts  occurring  after 
a  cause  is  at  issue  in  chancery  cannot  be  con 
sidered  in  deciding  the  case,  unless  brought 
into  the  issue  by  subsequent  proceedings,— as, 
by  the  orator's  withdrawing  his  traverse,  on 
leave,  and  amending  his  bill,  or  by  filing  a  sup- 
plemental bill ;  or  by  the  defendant's  filing  a 
cross-bill,  &c.,  so  that  testimony  may  be  taken 
on  both  sides,  if  desired.  Blaisdell  v.  titetens, 
16  Vt.  179. 

140.  A  decree  cannot  be  made  upon  mat- 
ters happening  since  the  bringing  of  the  bill, 
unless  brought  into  the  case  by  some  proper 
supplemental  proceeding.  Daumer  v.  Wt'lson, 
83  Vt.  1. 

141.  Where  a  material  fact — as  notice — was 
not  alleged  in  the  bill,  but  was  denied  in  the  an 
swer  which  was  traversed,  and  testiniony  was 
taken,  on  which  the  supreme  court  on  appeal 
found  the  fact  proved,  yet  it  was  held  that  the 
fact  was  not  properly  in  issue  :  but  the  court, 
pro  forma,  reversed  the  decree  of  the  chancel- 
lor, and  remanded  the  cause  for  amendment, 
and  further  proceedings.  Porter  v.  Bank  of 
Rutland,  19  Vt.  410. 

142.  If  the  orator  claim  an  account  on  cer- 
tain obligations  set  forth  in  his  bill,  which  are 
denied  in  the  answer,  but  other  and  different 
obligations  are  admitted  in  the  answer  suffi- 
cient to  entitle  the  orator  to  an  account  upon 
the  basis  of  the  answer,  and  the  orator  desires 
to  have  an  account  taken  even  upon  the  basis 
of  the  answer,  in  the  event  of  failing  to  compel 
the  account  which  he  claims  in  his  bill,  he 
should  obtain  leave  to  file  a  supplemental  bill, 
ailing  in  the  alternative  the  facts  admitted  in 


the  answer.  But  if,  instead,  the  answer  be 
traversed,  and  on  trial  he  fails  to  support  the 
facts  relied  upon  in  his  bill,  he  cannot  fall  back 
and  claim  an  account  on  the  basis  of  the  an- 
swer.    McOrmnby  v.  IjOw,  24  Vt.  436. 

143.  Exceptional  cases.  In  an  inter- 
pleader suit,  the  defendants  compromised  and 
reduced  their  settlement  to  writing  after  an- 
swers, and  filed  the  writing  in  the  cause  with  a 
statement  of  facts  agreed.  The  court  treated 
this,  though  irregular,  as  tantamount  to  an 
amended  answer  and  as  evidence  of  the  facts 
stated,  and  rendered  a  decree  thereon.  HwUm 
V.  Baptist  Church,  dc,  34  Vt.  309. 

144.  Where  the  orator  sets  up  in  his  bill  a 
claim  of  right  against  the  defendant,  not  de- 
pending entirely  upon  contract,  the  bill  will 
not  be  dismissed  for  a  variance,  when  he  proves 
a  right  of  the  same  nature,  though  of  less  ex- 
tent, and  yet  broad  enough  to  render  unjusti- 
fiable the  defendant's  acts  complained  of ;  and 
he  may  have  a  decree  establishing  and  defining 
his  true  right,  in  answer  to  a  prayer  therefor. 
Weston  V.  Cushing,  45  Vt.  681. 

V.    Prooeeoings  after  Decree. 

1.  Appeal. 

145.  The  term.  An  appeal  from  chancery, 
actually  taken  at  a  term  subsequent  to  the  ren- 
dering of  the  final  decree,  but  entered  as  of  the 
former  term,  was  held  irregular,  and  was  dis- 
missed.    Oow  V.  Dyke,  14  Vt.  561. 

146.  Mode.  A  party  appealing  from  a  de- 
cree in  chancery  is  not  obliged  by  G.  S.  c.  29,  s. 
85,  to  make  a  formal  assignment  of  errors. 
Bishop  V.  Bay,  13  Vt.  116.     19  Vt.  174. 

147.  Entry.  An  appeal  from  chancery  can- 
not be  entered  in  the  supreme  court  upon  af- 
fidavits that  the  appeal  was  duly  taken,  but  the 
clerk  had  neglected  to  make  the  proper  entries. 
Gove  V.  Dyke,  13  Vt.  308. 

148.  Form  of  decree.  The  supreme  court 
refused  to  hear  an  appeal  from  chancery,  be- 
cause no  decree  had  been  drawn  up  in  form  and 
signed  by  the  chancellor.  Brov^  v.  Mead,  16 
Vt.  148. 

149.  Pro  forma  decree.  The  practice  of 
allowing  appeals  in  chancery  upon  merely  for- 
mal decrees,  mthovt  hearing,  disapproved  by 
liedfield,  C.  J.,  Stafford  y.  Ballou,  17  Vt.  329. 
Hyndman  v.  Hyndman,  19  Vt.  9.  24  Vt. 
240. 

150.  A  pro  forma  decree  entered  by  agree- 
ment, and  made  for  the  sole  purpose  of  being 
appealed  from  in  order  that  the  case  may  be 
brought  to  a  speedy  hearing,  is  not  such  a  de- 
parture from  the  regular  proceedings  in  a  cause, 
as  to  affect  the  rights  or  liabilities  of  any  person 
connected  with  the  suit,  either  as  principals  or 
sureties.     It  does  not,  in  such  case,  stay  the 
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recovering  of  in  junction  damages.     SturgU  v. 
Knapp,  38  Vt.  486. 

161.  Final  order  or  decree.  Where  the 
defendant  made  an  appearance,  but  neglected 
to  make  answer  to  the  bill  agreeably  to  the 
rules  of  court,  and  the  bill  was  taken  as  con- 
fessed for  want  of  an  answer,  and  the  cause 
was  then  referred  to  a  master  to  take  an  ac- 
count, and  a  decree  was  made  upon  the  accept- 
ance of  the  master's  report; — Held^  that  no 
appeal  lay  from  the  decree.  Hart  v.  Strong, 
15  Vt.  877.     (G.  S.  c.  29,  s.  83.) 

152.  From  the  order  of  the  chancellor 
amending  a  recorded  decree,  upon  petition,  by 
changing  it  from  a  dismissal  of  the  bill  *'upon 
the  merits"  to  a  simple  dismissal,  an  appeal 
was  allowed  and  sustained.  Porter  v.  VmigJuin, 
22  Vt.  269. 

153.  An  injunction  bill  was  taken  as  con- 
fessed for  want  of  an  answer  and  a  decree  en- 
tered up.  The  chancellor,  on  application  of 
the  defendant,  ordered  that  the  decree  be  va- 
cated and  he  have  leave  to  answer.  The  orator 
appealed.  Heldy  (1),  that  the  chancellor  had 
power  to  make  such  order;  (2),  that  the  appli- 
cation was  to  the  discretion  of  the  chancellor 
and  not  revisable  in  the  supreme  court;  (3), 
that  not  being  a  final  decree,  no  appeal  lay. 
Hall  V.  Lamb,  28  Vt.  86. 

154.  Upon  hearing  on  bill,  demurrer  there- 
to, and  plea,  the  chancellor  overruled  the  de- 
murrer and  plea  and  rendered  a  decree  for  the 
orator  according  to  the  prayer  of  the  bUl.  The 
defendant,  without  asking  leave  to  withdraw 
his  demurrer  and  to  answer,  appealed.  Held, 
that  he  had  thereby  elected  to  treat  the  decree 
as  not  interlocutory,  but  final,  and  that  he  could 
not  claim  that  the  decree  was  erroneous  because 
made  final ;— but  the  cause,  after  affirmance, 
was  remanded,  with  leave  to  apply  to  the  chan- 
cellor to  withdraw  the  demurrer,  and  to  an- 
swer the  bill  on  its  merits.  Shaw  v.  Chamber- 
lin,  46  Vt.  612. 

2.    Hearing  on  appeal, 

155.  Practice.  On  an  appeal,  the  appel- 
ant must  furnish  the  copies ;  but  such  copies 
as  are  required  by  the  rules  of  the  court  of 
chancery  to  be  furnished  in  that  court  belong  to 
the  case,  and  should  come  up  with  it.  Hilton 
V.  Fullerton,  19  Vt.  488. 

156.  Where  a  bill  is  demurred  to,  and  the 
cause  is  appealed,  the  case  will  proceed  in  the 
supreme  court  as  if  it  were  in  the  court  of 
chancery  to  be  heard  for  the  first  time,  which 
ever  party  appeals.  In  such  case,  the  party 
demurring  will  open  the  argument.  Bishop  v, 
Day,  13  Vt.  116. 

157.  On  an  appeal,  the  parties  must  be  con- 
fined to  the  evidence  used  before  the  chancel- 
lor.    Tarbel  v.  White  Biver  Bank,  24  Vt.  666. 


158.  Chancery  appeals  must  be  heard  in  the 
supreme  court  upon  the  same  evidence  pre- 
cisely as  was  before  the  chancellor.  The  cer- 
tificate of  an  oath  attached,  after  the  appeal,  to 
a  paper  used  before  the  chancellor,  is  not  regu- 
larly in  the  case  in  tlie  supreme  court.  Elli- 
son V.  Wilson,  36  Vt.  60. 

159.  Chancery  appeals  are  invariably  heard 
entire.  The  supreme  court  will  not  hear  a 
motion,  made  in  the  court  of  chancery,  argued 
as  a  preliminary  question.  Morrill  v.  Kit- 
tredge,  19  Vt.  628,— as,  a  motion  to  suppress 
testimony.     Smith  v.  Onion,  19  Vt.  482. 

160.  In  appeals  from  chancery,  it  is  the 
practice  to  hear  read  all  the  testimony  which 
was  read  in  the  court  of  chancery,  although 
excepted  to,  and  then  to  hear  the  parties  on  all 
questions  arising  on  the  merits,  and  on  all  for- 
mal exceptions  properly  taken  in  the  court  of 
chancery,  which  appear  on  the  papers.  And 
exceptions  minuted  by  the  master  will  be  re- 
garded as  following  the  case  to  final  hearing, 
unless  expressly  or  impliedly  waived  below. 
AiTimcorth  v.  Prentiss,  24  Vt.  646. 

161.  On  appeals  to  the  supreme  court,  the 
whole  decree  is  appealed  from,  and  all  the 
pleadings  and  testimony  in  the  case  are  sent 
up, — not,  however,  for  the  purpose  of  bringing 
it  up  as  an  original  case,  but  to  enable  the  su- 
preme court  to  see  if  the  chancellor  committed 
any  error  in  making  the  decree.  (G.  S.  c.  29, 
s.  86.)  It  seems  a  necessary  rule  in  such  case, 
that  an  objection  which  a  party,  by  his  silence 
in  the  court  below,  may  be  deemed  to  have 
waived,  and  which,  when  waived,  would  leave 
the  cause  to  rest  with  the  merits  of  the  decree, 
shall  not  be  taken  in  the  appellate  court ;  and 
that  no  point  or  question,  which,  had  it  been 
raised  in  the  court  below,  might  have  been  ob- 
viated by  amendment,  or  proof,  can  be  raised 
in  the  court  above.  But  the  rule  does  not  apply 
to  objections  which  neither  amendment  nor 
proof  could  have  obviated.  Dunshee  v.  Par- 
melee,  19  Vt.  172.  MoU  V.  Harrington,  16  Vt. 
194.    Slason  v.  Cannon,  19  Vt.  219. 

162.  Waiver  of  certain  defects.  In  a 
foreclosure  case  the  facts,  as  reported  by  a 
master,  made  a  different  case  from  that  stated 
in  thQ  petition,  which  had  been  taken  as  con- 
fessed. Both  parties  proceeded  to  hearing  up- 
on the  case  made  by  the  report,  without  objec- 
tion, and  without  any  motion  to  amend  the 
petition.  Held,  that  all  objections  for  variance 
were  thereby  waived,  and  that  the  case  on 
appeal  stood  upon  the  report.  Walker  v.  King, 
44  Vt.  601. 

163.  In  a  bill  of  foreclosure  the  mortg;ige 
was  described  and  was  admitted  in  the  answer, 
and,  on  the  hearing  before  the  chancellor,  was 
treated  as  in  the  case,  though  not  produced. 
Held,  that  the  defendant  could  not,  on  appeal, 
object  to  the  absence  of  the  mortgage  as  a 
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ground  for  reversing  the  decree.     DunsJiee  v. 
Parmelee,  19  Vt.  173. 

164.  The  decision  of  the  court  of  chancery 
in  regard  to  matters  depending  upon  the  rules 
of  tiiat  court,  or  in  regard  to  the  time  or  form 
of  taking  any  particular  proceeding,  will  be 
held  final  on  appeal ;  and  objections  of  that 
character,  if  not  taken  in  that  court,  will  be 
considered  as  waived.  MorriU  v.  Kittredge^ 
19  Vt.  528. 

165.  Where  the  defendant  answers  the  bill 
fully  in  the  aspect  in  which  it  was  intended  to 
be  brought,  and  testimony  is  taken  on  both 
sides  with  reference  to  the  issues  made  upon 
the  answer  in  that  aspect,  and  a  final  decree 
has  been  made  in  the  court  of  chancery  with- 
out question  raised  as  to  the  sufficiency  of  the 
bill,  that  question  cannot  be  raised  in  the  su- 
preme coiut.     HilU  V.  LootfWiy  42  Vt.  562. 

166.  Matters  of  discretion  in  practice. 
There  are  many  incidental  questions,  as  of 
practice,  resting  in  the  discretion  of  the  chan- 
cellor, which  are  not  ordinarily  revisable  on 
appeal — as,  a  refusal  to  recommit  a  master's  re- 
port, on  the  ground  of  surprise,  or  newly  dis- 
covered evidence ;  overruling  formal  exceptions 
as  to  the  mode  of  taking  testimony.  Ixycejoy  v. 
ChftrehiU^  29  Vt.  151 ;  overruling  a  motion  to 
suppress  testimony  for  a  formal  defect.  Part- 
ridge V.  Stocker,  86  Vt.  108. 

167.  Sending  issue  to  jury.  On  an  ap- 
peal from  chancery,  the  supreme  court  will 
not  send  an  issue  of  fact  to  the  county  court  to 
be  tried  by  a  jury.  Such  an  order  is  matter 
resting  in  the  discretion  of  the  chancellor,  and 
has  not  been  practised  in  this  State.  Briggs  v. 
Shaw,  15  Vt.  78.     lb.,  7m. 

Note. — In  Adams  v.  Soule,  the  supreme  court 
remanded  a  cause  with  direction  to  the  chan- 
cellor to  frame  issues  to  be  tried  by  a  jury  in 
the  county  court— which  was  done.  88  Vt.  638. 

168.  AfEbmative  decree  for  defendant. 
The  orator's  bill  was  dismissed  in  the  court  of 
chancery.  He  appealed,  and  that  decree  was 
reversed,  and  a  decree  ordered  for  the  defend- 
ant giving  the  defendant  affirmative  relief,  and 
costs  in  both  courts.  Davis  v.  Smithy  43  Vt.  269. 

3.  Mandate. 

169.  How  fBix  the  cliancellor  is  bound 
thereby.  After  the  decision  by  the  supreme 
court  of  a  chancery  appeal  and  the  remanding 
of  the  cause,  one  defendant,  at  a  subsequent 
t«rm,  asked  to  have  the  mandate  so  modified  as 
to  allow  the  filing  of  a  cross-bill  against  another 
defendant,  as  to  whom  the  bill  was  ordered  dis- 
missed. The  court  refused  ;  but  Redfield,  C.  J. 
entertained  no  doubt  tliat  the  chancellor  had 
authority  to  allow  such  motion,  without  its  be- 
ing a  contempt  of  the  mandate.  Ba/rker  v. 
Belknap,  27  Vt.  700. 


Note. — Such  motion  was  afterwards  allowed 
by  Poland,  Ch.,  and  was  approved  on  appeal. 
See  35  Vt.  451. 

170.  Where  a  chancery  cause  is  remanded, 
it  is  the  duty  of  the  chancellor  to  conform  his 
decree  to  the  judgment  of  the  supreme  court, 
so  far  as  they  have  adjudged ;  but  if  no  direc- 
tion has  been  given  as  to  an  incident  of  the  de- 
cree, like  the  costs,  it  is  his  duty  to  determine 
it.     OaU  V.  Butler,  35  Vt.  449. 

171.  The  power  and  duty  of  a  chancellor  in 
a  cause  remanded  are  more  than  merely  minis- 
terial, to  register  the  mandate  of  the  supreme 
court.  It  is  within  his  power  to  allow  further 
proceedings  to  be  had,  if  in  his  judgment  jus- 
tice requires ;  or  to  lax  and  apportion  costs  not 
determined  by  the  mandate.  lb.  Barker  v. 
Vt.  Central  B.  Co.,  35  Vt.  451. 

172.  When  it  reaches  the  court  of 
chancery.  On  an  appeal  from  chancery,  the 
mandate  of  the  supreme  court  directed  that 
interest  be  cast  upon  a  certain  injunction  bond 
"from  the  time  the  case  should  reach  the  court 
of  chancerj'."  Held,  that  by  this  was  intended 
the  first  day  of  the  regular  term  of  the  court  of 
chancery  following  the  reception  of  the  man- 
date by  the  clerk.  Sturgett  v.  Kna/pp,  38  Vt. 
540.  (Distinction  taken  between  the  cJuincellor 
and  the  court  of  cliancery. ) 

VI.    Revisoby  Proceedings. 

173.  Bill  of  review.  A  bill  of  review 
may  be  brought  of  right ;  but  it  can  only  be  for 
errors  of  law  apparent  on  the  decree,  or  for 
some  new  matters  of  fact  discovered  since  the 
decree,  as  a  release,  &c., — and  herein  it  differs 
from  a  petition  for  a  rehearing.  Barnum  v. 
McDanieU,  6  Vt.  177. 

174.  To  entitle  a  party  to  a  review  of  a 
decree  on  the  ground  of  newly  discovered  evi- 
dence, he  must  show  not  only  tliat  it  would  be 
material  and  would  probably  change  the  result, 
substantially,  but  also  that  it  was  not  and  could 
not  have  been  discovered  by  the  use  of  reason- 
able diligence  before  the  former  trial.  Brainard 
V.  Morse,  47  Vt.  320. 

175.  After  the  hearing  and  decision  of  an 
appeal,  the  supreme  court  has  no  power  to  sus- 
tain or  allow  a  bill  of  review,  but  that  must  be 
exercised  by  the  court  of  chancery.  Slason  v. 
Cannon,  19  Vt.  219. 

176.  The  discovery  of  new  matter  after  de- 
cree, or  after  publication  passed,  is  not  a  ground 
for  a  petition  for  rehearing,  but  relief  must  be 
sought  by  bill  of  review,  in  the  first  case,  or  by 
supplemental  bill  in  the  nature  of  a  bill  of  re- 
view, in  the  other.     Mead  v.  Arms,  3  Vt.  148. 

177.  Petition  for  rehearing.  An  applica- 
tion for  a  rehearing  in  chancer}^  must  be  made, 
and  notice  served  on  the  adverse  party,  within 
twenty  days  from  the  rising  of  the  court  which 
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rendered  the  decree— according  to  Rule  17  of 
Supreme  Court  rules.  (1  Aik.  404.)  French 
V.  Chittenden,  10  Vt.  127.  See  Rule  24  in 
Chancery,  11  Vt.  696. 

178.  In  this  State,  on  a  petition  for  a  re- 
hearing in  chancery,  the  whole  cause  is  consid- 
ered open  to  both  parties.  Sparha/wk  v.  Buelly 
9  Vt.  41.     See  Ch.  Rule  24. 

179.  No  rehearing  is  allowed  of  a  question 
raised  by  a  cross-bill  and  answer  filed  after 
hearing  upon  the  original  cause,  which  was 
raised  and  controverted  in  the  original  bill,  and 
which  was  thus  adjudicated,  and  fell  within 
the  decree  made.  Barker  v.  Belknap,  39  Vt. 
168. 

180.  —for  correcting  record  of  decree. 
The  court  of  chancery  may,  upon  petition,  in- 
quire into  the  accuracy  of  a  decree  recorded, 
and  hear  proofs,  and  amend  it  according  to  the 
truth.     Porter  v.  Vaughan,  22  Vt.  269. 

181.  —for  modiiying  decree.  A  petition 
to  modify  a  decree  and  for  further  directions, 
though  not  embracing  all  the  parties  to  the  de- 
cree, nor  filed  in  the  original  cause,  but  recit- 
ing the  proceedings  in  the  original  cause,  was 
Jield  to  be  so  identified  with  it,  as  to  be  treated 
as  a  petition  in  that  cause.  Bewail  v.  Brainerd, 
88  Vt.  364. 

182.  On  a  petition  to  modify  a  decree,  or 
for  further  directions  under  it,  if  all  are  made 
parties  whose  interests  may  be  affected  by 
granting  the  prayer  of  the  petition,  it  is  suflic- 
ient  in  this  respect,  though  not  embracing  all 
the  parties  to  the  decree.    lb. 


OHIPMAN  (NATHANIEL.) 

Dissertations.    1.  On  statute  adopting  the 
common  law  of  England.    N.  Chip.  117. 
2.  On  statute  of  conveyances.    lb.  141. 
8.  On  statute  of  offsete.    lb.  167. 
4.  Negotiability  of  notes.    lb,  181. 
Forms.    lb-  231  and  teq. 


CITY  OF  BURLmaTON. 

1.  Ordinances.  Under  the  charter  of  the 
city  of  Burlington  giving  the  city  council  power 
to  make  **any  by-laws  or  ordinances  which 
they  may  deem  necessary  for  the  well  being  of 
the  city,  not  repugnant  to  the  constitution  or 
laws  of  the  State,"  they  may  pass  a  valid  ordi- 
nance against  the  unnecessary  occupation,  ob- 
struction or  encumbering  of  sidewalks  so  as  to 
interfere  with  the  convenient  use  of  the  same 
by  passengers.    8ta^  v.  Bacon,  40  Vt.  456. 

2.  A  complaint  for  a  violation  of  an  ordi- 
nance of  the  city  of  Burlington  should  be  en- 


titled in  the  name  of  the  State,  and  should  con- 
clude, like  other  criminal  prosecutions,  contrary 
to  the  statute,  &c.,  and  against  the  peace  and 
dignity  of  the  State.  lb,  State  v.  Soragan,  40 
Vt.450. 

3.  In  a  prosecution  for  the  violation  of  an 
ordinance  of  the  city  of  Burlington  by  neglect- 
ing to  comply  with  an  order  of  the  health  of- 
ficer, the  complaint  alleged  that  the  respondent 
**  did  disobey  a  lawful  order  of  the  health  officer 
of  said  city  after  the  same  had  been  duly  served 
upon  Mm,  which  order  was  substanUally  as 
follows,"  reciting  it.  On  demurrer.  Held,  (1), 
tliat  this  general  allegation  of  disobedience  was 
too  loose— that  the  particular  act  or  neglect 
constituting  a  violation  of  the  order  should  be 
stated ;  (2),  that  the  service  of  the  order  is  as- 
sumed, and  not  averred,  as  it  should  be ;  and 
for  each  of  these  causes  the  complaint  was  ill ; 
(3),  that  the  complaint  was  not  ill  by  use  of  the 
word  ** substantially";  but  that  the  pleader 
would  be  held  to  as  strict  proof,  as  if  the  order 
had  been  set  forth  in  the  usual  form,  according 
to  its  legal  effect.     State  v.  Soragan, 

4.  Warnings  and  meetings.  The  charter 
of  the  city  of  Burlington  provides  that  all  warn- 
ings for  city  meetings  *'^all  be  issued  by  the 
mayor  and  published  in  the  manner  designated 
in  the  by-laws  of  the  city."  Held,  that  a  stand- 
ing by-law  providing  for  a  newspaper  publica- 
tion of  such  warnings  and  the  times  and  extent 
of  such  publication,  was  not  controlled  by  G. 
S.  c.  15,  s.  12,  as  to  the  posting  of  warnings  of 
town  meetings,  and  the  time  of  posting.  AUen 
V.  Burlington,  46  Vt.  202. 

5.  The  only  business  article  in  the  warning 
of  a  city  meeting  was :  "To  vote  whether  the 
city  will  authorize  the  city  council  to  pledge 
the  credit  of  the  city  to  an  amount  not  exceed- 
ing $150,000,  payable  in  not  less  than  20  years, 
with  interest  at  six  per  cent  per  annum,  to  pro- 
vide a  supply  of  water  for  the  use  of  the  city." 
The  meeting  having  passed  the  vote  affirma- 
tively in  the  language  above,  then  voted  to 
authorize  the  city  council  to  assess  annually 
upon  the  grand  list  a  tax  of  ten  per  cent,  to  be 
invested  as  a  sinking  fund  for  the  extinguish- 
ment of  such  bonded  debt.  Held,  that  by  the 
passage  of  the  first  vote  the  business  named  in 
the  warning  had  been  finished  and  the  author- 
ity, under  the  warning,  was  exhausted;  and 
that  the  second  vote  was  void.    lb, 

6.  In  city  meeting  a  vote  was  passed  author- 
izing the  city  council  of  Burlington  to  assess 
ann^iaUy,  upon  the  grand  list  of  the  city,  a  tax 
of  ten  per  cent,  to  be  invested  as  a  sinking 
fund,  and  to  be  applied  in  extinguishment  of  a 
certain  city  bonded  debt.  Held,  that  such  tax, 
assessed  upon  any  other  than  the  list  of  that 
year,  was  illegal.    H>, 

7.  Under  the  warning  of  a  meeting  of  the 
voters  of  the  city  of  Burlington,  **To  vote  upon 
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the  question  of  raising  nioney,  by  tax  or  other- 
wise, to  meet  tlie  accruing  expenses  of  the  city 
government,  and  for  school  purposes^  for  the 
ensuing  year"  ; — ffeld^  that  the  meeting  could 
not  legally  vote  a  tax,  or  authorize  the  mayor 
to  Ijorrow  money  on  the  credit  of  the  city,  for 
the  purpose  of  erecting  a  high-school  building. 
lb. 

8.  Assessments.  A  municipal  corporation 
may  be  authorized  by  the  legislature  to  make 
local  or  special  taxes  or  assessments,  for  the 
builduigof  sewers,  sidewalks,  drains,  aqueducts, 
&€.,  and  to  apportion  the  expense  in  the  ratio 
of  the  benefits  received.  The  power  of  taxation 
implies  apportionment.  Tlie  lev5ring  of  such 
assessments  is  not  taking  private  property  for 
public  use  under  the  right  eminent  domain, 
but  is  the  exercise  of  the  right  of  taxation  in- 
herent in  the  State,  ^on  dubitatur  that  a  local 
assessment  may  so  transcend  the  limit  of  equal- 
ity and  reason  that  its  exaction  would  cease  to 
be  a  tea?,  or  contribution  to  a  common  burden, 
and  become  extortion  and  confiscation.  In  that 
case,  it  would  be  the  duty  of  the  court  to  pro- 
tect the  citizens  from  robbery  under  color  of  a 
better  name.     AUen  v.  Drew,  44  Vt.  174. 

9,  Under  an  act  authorizing  the  city  council 
of  Burlington  to  establish  rates  of  annual  rents, 
Ac,  for  the  supply  of  water  by  means  of  the 
city  water  works,  or  for  the  benefits  resulting 
therefrom,  to  be  called  water  rents,  and  to  be 
apportioned  to  the  different  classes  of  buildings, 
&c.,  in  reference  to  their  dimensions  and  uses 
for  dwellings,  hotels,  factories,  «&c.,  and  to 
vacant  lots,  as  near  as  may  be  practicable,  the 
rents  were  established  and  apportioned  by 
an  ordinance,  **for  buildings  of  one  story, 
twelve  cents  per  front  foot ;  for  buildings  of 
two  stories,  sixteen  cents  per  front  foot ;  for 
vacant  lots,  eight  cents  per  front  foot."  Ileld, 
that  such  apportionment  in  the  ratio  of  front- 
age, as  applied  to  the  several  kinds  of  property 
specified,  was  not  so  manifestly  unequal  and 
unjust,  or  without  an  equivalent,  as  that  the 
court  could  declare  it  illegal.    lb. 

10.  Where  an  act  for  the  assessment  of 
water  rents  in  the  city  of  Burlington,  and  an 
act  for  an  amendment  of  the  city  charter  were 
both  pending  as  bills  in  the  legislature  at  the 
same  time,  and  the  first  provided  that  such  as- 
sessments should  be  collected  as  provided  "by 
the  amended  charter  of  said  city,"  and  this  last 
act  was  not  approved  until  seven  days  after  the 
first ; — Heldy  that  the  refen»nce  in  the  first  act 
was  to  the  bill  then  pending  as  an  amendment 
of  the  charter,  and  that  the  act  was  valid.    lb. 

11.  A  city  assessment  on  adjoining  property 
for  the  building  of  a  sewer  without  notice  to 
the  owners,  under  Act  of  1868,  No.  88,  s.  2,  is 
void  ;  and  the  commissioners  may  proceed  and 
lay  another  assessment,  as  if  none  had  ever 
been  laid.     No  notice  of  the  laying  of  a  sewer 


is  required.     Woodhouse  v.  City  of  Burlington, 
47  Vt.  300. 

12.  City  court.  The  city  court  of  Bur- 
lington has  no  power,  under  the  statute  creat- 
ing it,  to  grant  a  jury  trial  in  criminal  cases ; 
nor  to  grant  an  appeal,  except  upon  entering 
into  such  a  recogrnzance  as  the  statute  pro- 
vides ;  nor  would  an  exception  lie  to  the  judg- 
ment in  such  case,  though  the  appeal  should  be 
improperly  denied.  State  v.  Cloran,  47  Vt. 
281. 


CLOUD  ON  TITLE. 

1.  Where  there  is  a  cloud  upon  the  title 
of  one  in  possession  of  lands,  by  reason  of  an 
outstanding  claim  of  title,  a  bill  in  equity  lies 
to  remove  such  claim  and  relieve  the  title  from 
the  cloud.  Eldridge  v.  Smith,  84  Vt.  484. 
Hodges  v.  Origgs,  21  Vt.  280. 

2.  Where  the  purchaser  of  a  farm,  upon 
which  there  was  an  attachment  in  favor  of  a 
creditor  of  a  former  owner,  gave  his  note  for 
part  of  the  purchase  money,  but  not  to  be  paid 
until  the  land  should  be  freed  from  the  attach- 
ment, and  the  attaching  creditor  obtained  judg- 
ment and  levied  his  execution  upon  the  land  at- 
tached, but  for  some  years  thereafter  had 
omitted  to  bring  suit  against  the  purchaser,  who 
had  remained  in  undisturbed  possession ; — 
Held,  that  the  holder  of  the  note  could  sustain 
a  bill  against  the  maker  and  the  attaching  cred- 
itor to  compel  an  adjustment  of  their  respective 
rights  to  the  land,  by  a  suit  between  tliem. 
Hodges  v.  Origgs. 

3.  Relief,  under  a  bill  quia  timet  to  remove 
a  cloud  from  the  orator's  title  to  land,  is  not  a 
matter  of  right,  but  of  judicial  discretion  with 
the  chancellor,  to  be  exercised  only  in  excep- 
tional cases,  where  the  remedy  at  law  is  inade- 
quate, and  delay  dangerous,  or  to  prevent  fraud 
and  injustice.  Wing  v.  Hall,  44  Vt.  118. 
Jiooney  v.  S<mle,  45  Vt.  303. 

4.  Where  a  title  asserted  is  all  of  record  so 
that  it  can  l)e  determined  at  law,  and  there  is 
no  special  equity  in  the  case,  a  bill  to  remove  a 
cloud  from  the  orator's  title  will  not  be  enter- 
tained.    Rooney  v.  Sonle. 

5.  The  orator  was  in  possession  of  a  portion 
of  a  certain  lot,  claiming  the  whole  under  a 
void  tax  deed.  The  defendants  were  in  pos- 
session of  the  other  part  of  the  lot  under  a 
license  from  the  orator's  grantor,  and  while  so 
in  possession  procured  a  deed  of  the  whole  lot 
from  one  M,  who  claimed  to  own  it  by  an  in- 
dependent title.  This  bill  was  to  compel  the 
defendants  to  convey  to  the  orator  all  the  right 
and  title  they  acquired  by  the  deed  from  M, 
and  to  remove  the  cloud  from  the  orator's  title. 
Held,  that  the  case,  under  its  circumstances, 
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was  not  a  proper  one  for  8uch  relief,  but  that 
the  title  should  be  tried  at  law.  Bill  dismissed 
without  prejudice  to  the  orator's  rights  in  any 
proceedings  at  law.  Wing  v.  //aW,  44  Vt. 
118. 


COMMISSIONS. 

1.  There  is  no  such  usage  in  regard  to  brok- 
erage in  this  country,  as  that  the  court  can  de- 
clare it,  as  a  rule  of  law,  that  no  compensation 
is  due  a  broker  for  negotiating  a  loan  upon  an 
agreed  commission,  where  the  principal  recedes 
from  the  negotiation  before  its  completion. 
IMirkee  v.  Vt.  Central  R.  Co.,  29  Vt.  127. 

2.  Commissions  partly  earned  before  one's 
death  were  allowed  to  l)e  collected  by  his  ad- 
ministrator, deducting  the  expense  of  complete 
ing  the  transactions.  Newell  v.  Humphrey,  37 
Vt.  265. 

See  Factor. 


COMMIXTURE.-ACORETION. 

1.  Properly  in  articles  distinguishable,  as 
cattle,  is  not  lost  by  commixture.  Hotbrook  v. 
Hyde,  1  Vt.  286. 

2.  Although  the  owner  of  goods  intentional- 
ly intermixes  them  with  those  of  another  so 
that  they  cannot  be  distinguished,  but  does  not 
do  it  fraudulently  but  by  some  mistake  of  the 
facts,  the  property  is  not  lost.  Pratt  \.  Bryant, 
20  Vt.  333. 

3.  Accretion.  Ordinary  repairs  upon  a 
personal  chattel,  such  as  making  new  bolts,  nuts, 
thills,  and  the  like,  to  a  wagon,  become  accre- 
tions to  and  merge  in  the  principal  thing,  and 
become  the  property  of  the  general  owner.  But 
in  a  case  where  new  wheels,  and  an  axle  added, 
constituted  the  nmning  part  of  the  wagon,  and 
they  could  be  followed,  identified,  severed 
without  detriment  to  the  wagon,  and  appropri- 
ated to  other  use  without  loss  ;—Held^  that  the 
mechanic  making  such  repairs  could  maintain 
a  property  in  them,  as  against  the  general 
owner.     Clark  v.  Wdh,  45  Vt.  4. 

4.  The  ownership  of  property  carries  with 
it  the  ownership  of  its  natural  increase— as  the 
future  offspring  of  .animals.  Bvckmaster  y. 
/Smith,  22  Vt.  203. 


COMMON  LAW. 

1.  It  was  urged  in  favor  of  an  indictment, 
bad  at  coumion  law,  that  this  form  of  an  indict- 
ment had  been  in  use  in  this  State  for  more 


than  thirty  years,  that  is,  almost  from  the  com- 
mencement of  the  government ;  that  there  had 
been  no  decision  against  it ;  and  that  it  ought 
now  to  be  considered  as  the  common  law  of 
Vermont  by  usage.  The  indictment  was  held 
insufficient;  and  by  Chtpman,  C.  J.,— '*That 
laws  affecting  essential  rights  should,  by  cus- 
tom, originate  in  our  courts,  independent  of  the 
constitution  and  laws  enacted  by  statute  and  in 
opposition  to  the  principles  and  maxims  of  the 
common  law,  is  a  thing  I  cannot  understand. 
It  is  a  doctrine  which  ought  not  to  be  counte- 
nanced by  this  court."  State  v.  Parker,  1  D. 
Chip.  298. 

2.  The  law  merchant,  as  part  of  the  com- 
mon law,  is  adopted  by  our  statute,  and  our 
courts  are  bound  to  recognize  it.  Nash  v.  Har- 
rington, 2  Aik.  9. 

3.  The  adoption  of  the  common  law  of 
England  by  the  legislature  of  this  State  was  an 
adoption  of  the  whole  body  of  the  law  of  that 
country  (aside  from  their  parliamentary  legis- 
lation), and  included  those  principles  of  law 
administered  by  the  courts  of  chancery,  and 
admiralty,  and  the  ecclesiastical  courts  (so  far 
as  the  same  were  applicable  to  our  local  situa- 
tion and  circumstances,  and  not  repugnant  to 
our  constitution  and  laws),  as  well  as  that  por- 
tion of  their  laws  administered  by  the  ordinary 
and  common  tribunals.  Le  Barron  v.  Le  Bar- 
ron, 35  Vt.  365. 


COMPOSITION. 

1 .  A  contract  in  writing  between  a  debtor  and 
certain  of  his  creditors,  made  upon  sufficient 
consideration,  agreeing  to  extend  time  of  pay- 
ment, and  which  does  not  profess  to  include  all 
the  creditors,  will  operate  as  a  temporary  bar  to 
suits  by  such  creditors  as  become  parties  by 
signing  it.     Ijoomin  v.  Waimcright,  21  Vt.  520. 

2.  If  a  debtor  in  embarrassed  circumstances 
fraudulently  conveys  his  property  to  others, 
and,  by  falsely  representing  his  situation  to  his 
creditors,  induces  them  to  accept  a  composition 
and  discharge  their  debts,  such  discharge  will 
be  set  aside  in  equity  as  fraudulent,  and  the 
payment  of  the  debts  decreed.  Richards  v. 
Hunt,  6  Vt.  251.     8  Vt.  89.     29  Vt.  415. 

3.  Where,  in  a  general  composition  agree- 
ment, there  is  a  secret  arrangement  between 
the  debtor  and  one  of  his  creditors,  by  which 
such  creditor,  as  a  condition  of  his  signing, 
secures  an  advantage  over  the  others,  this  is 
such  a  fraud  as  to  release  the  others  from  their 
agreement  to  discharge  the  debtor.  Cobleigh  v. 
Pierce,  32  Vt.  788. 

4.  Where  a  composition  agreement  between 
a  debtor  and  his  creditors  contains  a  provision 
for  the  discharge  of  the  debtor,  provided  all  his 
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creditors  shall  sign  the  agreement,  and  that  the 
debtor  shall  make  the  stipulated  payment,  or 
give  certain  security  within  a  time  named,  the 
creditor  signing  is  not  bound  thereby,  if  either 
of  the  conditions  is  not  complied  with.  lb, 
Jkntehy  V.  Goodrich,  20  Vt.  127. 

5.  But  such  a  condition  may  be  waived,  and 
is  waived  if  the  creditor,  after  non-compliance 
with  the  condition  and  with  knowledge  thereof, 
or  without  fraud  on  the  part  of  the  debtor,  ac- 
cepts the  offered  terms  and  releases  his  debt. 
Jb. 

6.  The. defendants  made  a  general  assign- 
ment for  the  benefit  of  their  creditors,  the  plain- 
tiff being  one.  Afterwards  they  undertook  a 
compromise  by  paying  25  cents  on  the  dollar, 
a:nd  drew  up  a  paper  to  be  signed  by  their  cred- 
itors, certifying  that  for  value  received  of  S, 
they  agreed  with  S  that,  on  payment  to  them 
respectively  on  or  before  February  1,  1868,  of 
a  sum  equal  to  25  per  cent  of  their  respective 
claims  against  the  defendants,  they  would  sell 
and  convey  to  S  all  their  respective  claims 
against  the  defendants.  The  plaintiff  signed 
the  paper  February  15,  1863,  adding  to  his  sig- 
nature **paid  February  15,  #222.87,"  this  being 
the  full  amount  of  his  claim,  and  so  delivered 
the  paper.  In  a  day  or  two  afterwards,  one  of 
the  defendants,  with  money  furnished  by  S, 
offered  to  pay  the  plaintiff  the  25  per  cent, 
which  he  declined  to  take,  on  the  ground  that 
the  time  of  payment  by  the  terms  of  the  paper 
had  expired.  8,  in  making  tlie  compromise, 
acted  as  agent  for  the  defendants,  and  for  their 
exclusive  benefit.  Hekiy  that  the  instrument 
operated  as  a  release  of  the  original  debt,  and 
not  as  an  assignment  to  S;— and  held,  that 
the  Figning  of  the  instrument  was  an  adoption 
of  it  in  every  particular,  except  as  to  tlic  time 
when  the  25  per  cent  should  be  paid ;  that  this 
became  payable  on  demand,  and  that  the  plain- 
tiff could  recover  the  26  per  cent  only.  Bowen 
V.  UoUi/,  38  Vt.  574. 

7.  A  compromise  agreement  l>etween  a 
debtor  and  his  creditors,  fully  executed,  dis- 
charging him  from  his  debts  by  payment  of  a 
percentage,  is  valid  ;  and  such  release  need  not 
be  under  seal.  Paddleford  v.  Thacher,  48  Vt. 
574. 


CONDITION. 

What  is  a  condition  precedent,  and  what  not 
— Contract,  II. 

1.  EffSect  of  non-performance.  Where  a 
note  was  executed  and  put  into  the  hands  of  a 
third  person,  but  not  to  be  delivered  to  the 
payee  until  certain  conditions  were  performed  ; 
—Ileldf  that  no  recovery  could  l>e  had  upon  it  un- 


til such  conditions  were  performed,  nor  could  it 
be  urged  that  such  conditions  had  become  im- 
material.   Jarvis  v.  Rogers,  3  Vt.  386. 

2,  The  condition  upon  which  a  note  was 
executed  was,  that  a  certain  suit  should  be 
brought  in  the  name  of  the  payee  for  the  benefit 
of  the  maker.  The  suit  was  brought,  but  the 
payee  discontinued  it.  Held,  that  the  condition 
was  not  duly  performed.    lb, 

3.  Tender  of  performance.  After  one 
has  tendered  performance  of  a  condition  pre- 
cedent, as  the  payment  of  money,  and  it  has 
been  refused,  it  is  not  necessary  to  his  remedy 
that  he  bring  the  money  into  court.  Washburn 
V.  Dev^ey,  17  Vt.  92. 

3.  Performance  prevented.  It  will  al- 
ways excuse  the  performance  of  a  condition 
precedent,  that  the  performance  was  hindered 
by  the  other  party.  Camp  v.  Barker,  21  Vt. 
469. 

4.  A  contracted  with  B  to  draw  for  him  a 
quantity  of  saw-logs,  B  to  furnish  a  certain 
yoke  of  four-year-old  steers  handy  for  the  pur- 
pose. B  offered  a  pair  of  old  oxen  in  place  of 
the  steers,  and  not  so  good  for  the  work.  Held, 
that  A  was  not  bound  to  accept  the  oxen,  and 
was  not  liable  for  not  doing  the  work.  Bvgbee 
V.  Haynes,  43  Vt.  476. 

5.  Waiver  ot  performance.  The  accept- 
ance of  performance  of  a  condition  precedent 
after  the  day  set  in  the  contract,  and  unex- 
plained, may  furnish  prt'ma  fade  evidence  that 
the  parties  intended  to  revive  the  contract  in 
its  original  terras;  but  this  is  not  conclusive, 
and  a  different  intent  may  be  proved.  Porter 
V.  SUuart,  1  Vt.  44.     28  Vt.  267. 

6.  A  mere  mental  determination  to  rest; 
** satisfied"  with  the  non-performance  of  a  con- 
dition precedent,  not  notified  to  the  party  who 
was  to  perform  it,  cannot  be  treated  as  a  waiver 
and  as  equivalent  to  performance.  Mamrelly. 
Brt'ggs,  17  Vt.  176. 

7.  The  plaintiff  made  a  verbal  contract  with 
the  defendants,"  to  do  all  the  wood  work  for  the 
building  of  a  house  for  a  specified  price ;  and 
it  was  further  stipulated  that  the  contract 
should  l)e  reduced  to  writing,  although  not  re- 
quired by  law  to  be  in  writing ;  and  the  plaintiff 
informed  the  defendant  that  unh^  this  was 
done  he  should  not  do  the  work  by  the  job. 
The  contract  never  was  written  out,  but  the 
plaintiff  went  on  and  completed  a  large  part  of 
the  work  in  accordance  with  the  verbal  contract, 
as  if,  and  in  the  expectation  that  it  would  be 
reduced  to  writing,  the  plaintiff  sub-letting 
part  of  the  work.  Held,  that  his  conduct  oper- 
ated as  a  waiver  of  his  right  to  have  the  con- 
tract reduced  to  writing,  and  that  he  could  not 
now  repudiate  the  verbal  contract,  and  charge 
his  work  by  the  day.  Faige  v.  Fnllerton  Wool- 
en Co.,  27  Vt.  485. 

8.  In  book  account  the  plaintiff  had  charged 
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the  contract  price  for  building  a  barn,  which, 
by  the  contract,  was  to  be  done  in  a  good,  work- 
manlike manner.  The  auditor  reported  that 
some  portion  of  the  work  was  not  so  done,  but 
that  upon  its  completion  the  defendant  **ac- 
C(?pted  tlie  bam  upon  the  contract."  Jleld  to 
mean  that  the  contract  was  fulfilled  to  the  satis- 
faction of  the  defendant,  and  that  this  was  a 
conclusive  waiver  of  any  claim  for  deduction 
from  the  contract  price.  Sea/rgent  v.  Seward, 
81  Vt.  609. 

9.  Oliange  of  writing  by  parol.  It  is 
competent  to  sliow  by  oral  evidence,  as  matter 
of  defense,  a  parol  waiver  of  performance  of  the 
conditions  of  a  contract  before  breach,  though 
in  writing  and  under  seal,  or  within  the  statute 
of  frauds ;  nor  is  it  necessary  that  such  altera- 
tion sliould  be  upon  any  new  consideration,  if 
acted  upon.  Laitrince  v.  Dole,  11  Vt.  549.  80 
Vt.  620.  Sherwin  v.  Rut.  &  Bur.  i?.  Co.,  24 
Vt.  847 ;   and  see  Flanders  v.  Fap,  40  Vt.  816. 

10.  Effect  as  to  action  on  the  contract. 
The  time  of  performance  of  a  condition  preced- 
ent in  a  deed  cannot  be  enlarged  by  parol  agree- 
ment so  that  an  action  can  he  maintained  upon 
the  deed.  Porter  v.  Steumrt,  2  Aik.  417.  27 
Vt.  774.  Shtrwin  v.  Rut.  <fc  Bur.  R.  Co.  Jos- 
lyn  V.  Taylor,  33  Vt.  470.    44  Vt.  895. 

11.  In  case  of  such  enlargement  or  change 
by  parol,  if  the  party  sues  upon  the  contract 
specially,  he  must  declare  in  assumpsit,  treat- 
ing the  enlargement  as  having  incorporated  into 
itself  the  terms  of  the  ori:^nal  contract,  and  so 
all  as  resting  in  parol.  Shenrin  v.  Rut.  4&  Bur. 
R.  Co.  Barker  v.  Troy  &  Rut.  R.  Co.,  27  Vt. 
766. 

12.  To  maintain  an  action  upon  a  sealed  in- 
strument, the  performance  of  any  condition 
precedent  must  be  averred  according  to  the 
stipulation  of  the  deed,  and  must  be  proved"  as 
laid ;  and  no  parol  agreement  to  enlarge  the 
time  or  change  the  mode  of  performance,  and 
performance  according  to  such  parol  agreement, 
can  be  averred  or  proved  in  such  action.  But 
where  there;  is  a  covenant  to  perform  a  certain 
thing  at  a  certain  time,  if  performance  of  an- 
other thing,  or  at  a  different  time,  be  accepted 
in  lieu  of  the  other,  it  is  an  answer  to  an  action 
for  the  non-performance  of  the  thing  stipulated. 
The  distinction  is  between  pleading  the  matter 
as  a  defense,  and  making  it  the  ground  of  an 
action.  Porter  v.  Stetrart,  2  Aik.  417.  Taylor 
V.  Gallup,  8  Vt.  349. 

13.  Condition  in  conveyance.  Where  a 
deed  from  father  to  son  of  one-third  the  farm 
on  which  they  resided  was  upon  the  ex  pressed 
condition,  that  if  the  grantee  should  pay  the 
grantor,  or  his  wife,  .^80  yearly  so  long  as  either 
should  live,  "if  they  or  either  of  them  shall  re- 
quest the  same,  then  this  deed  is  good  and 
valid— otherwise  void ;" — Ileld,  that  it  was  re- 
quired that  each  sum  sliould  be  demanded  by 


itself,  and  at  or  about  the  close  of  the  year  for 
which  it  was  claimed;  and  that  any  sum  not 
so  demanded  was  waived,  or  relinquished; 
that  the  condition  should  not  be  so  construed 
as  to  permit  the  sums  to  be  consolidated  and 
demanded  together  and  after  the  lapse  of  sev- 
eral years ;  and  that,  without  such  yearly  de- 
mand and  non-payment,  no  valid  cause  of  for- 
feiture had  arisen.  Buektnaster  v.  Needhamy 
22  Vt.  617. 

14.  Where  a  deed  is  made  upon  condition 
to  become  void  upon  failure  to  support  the 
grantor  and  pay  his  debts,  ejectment  will  lie 
by  the  grantor,  upon  breach  of  either  condition. 
I^mh  V.  Clark,  29  Vt.  278. 

15.  Where  a  deed  was  made  upon  condition 
to  become  void,  unless  the  grantee  should  sup- 
port the  grantor  and  pay  his  debts ; — Held^  that 
if  the  grantee  was  obliged  to  furnish  such  sup- 
port elsewhere  than  at  his  own  house — a  point 
not  decided— there  was  no  wrongful  neglect 
so  to  do,  working  a  forfeiture  of  the  estate, 
where  no  request  had  been  made  to  furnish 
such  support  elsewhere,  and  no  notice  given 
that  the  grantor  was  in  need  of  it ;  and  that  the 
non-payment  of  one  of  the  grantor's  debts  did 
not  work  such  forfeiture,  where  the  grantee 
had  never  lieen  called  on  for  payment,  and  the 
grantor  had  not  paid  it,  nor  been  in  any  way 
damnified  by  it.    lb, 

16.  The  plaintiff  and  defendant  made  an 
indenture,  by  which  the  defendant  conveyed  to 
the  plaintiff  a  certain  farm  for  the  joint  lives  of 
the  plaintiff  and  his  wife,  and  the  survivor  of 
them,  and  the  defendant  covenanted  that  he 
would  occupy  and  carry  on  the  farm  without 
sale  or  transfer,  and  from  the  avails  and  income 
would  deliver  to  the  plaintiff  certain  articles 
yearly,  and  would  perform  other  specified  ser- 
vices, &c.,  for  the  maintenance  of  the  plaintiff 
and  his  wife,  &c.  Held,  that  the  plaintiff 
acquired  by  the  indenture  an  estate  for  life ; 
and  that  the  defendant,  as  incident  to  his  cove- 
nants and  to  enable  him  to  perform  the  same, 
had  a  right  to  the  occupancy  of  the  farm ;  but 
that  on  failure  to  perform  such  covenant  for 
maintenance,  the  plaintiff  could  maintain  eject- 
ment without  giving  any  notice  to  quit.  Oloott 
V.  Duncklee,  16  Vt.  478.  19  Vt.  882.  20  Vt. 
415.     36  Vt.  234, 

17.  Where  A  and  B  entered  into  a  written 
contract  that  A  should  deed  to  B  an  undivided 
half  of  his  farm,  and  B  should  give  back  a  life 
lease,  and  should  '*take  the  farm  to  the  halves, 
or  otherwise  provide  a  decent  and  comfortable 
living  for  A  and  his  wife  during  their  lives, 
&c.,"  and  that  B  should  have  the  farm  **8o 
long  as  he  fulfils  the  above  agreement,"  and  the 
deed  and  the  lease  were  afterwards  given  in 
accordance  with  the  agreement  and'to  effectu- 
ate its  provisions,  but  absolute  in  form,  and 
without  naming  any  of  the  terms  of  the  written 
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contract,  or  referring  to  it,  and  there  was  no 
other  consideration  given  by  B; — Held,  in 
chancery;  (1),  that  the  written  contract  deter- 
mined what  were  the  rights  and  liabilities  of 
the  parties  under  the  deed  and  lease,  and  the 
title  which  B  acquired  by  the  deed — viz.,  as 
conditional  upon  his  fulfilling  the  stipulations 
on  his  part,  contained  in  the  written  agreement ; 
(2),  on  neglect  of  which,  A  had  the  right  to  re- 
enter upon  the  whole  farm,  and  hold  the  same 
free  of  any  right  of  B  therein.  Tracy  v.  Iluteh- 
insy  86  Vt.  225 ;— distinguished  (p.  234)  from 
Duneklee  v.  Adams,  20  Vt.  416. 

18.  The  plaintiff  conveyed  his  farm  to  the 
defendant,  and  took  back  a  mortgage  condi- 
tioned for  the  support  and  maintenance  of  the 
plaintiff  during  his  natural  life,  &c.  The  con- 
dition of  defeasance  contained  this  provision : 
**or  if  J  shall  have  an  opportunity  to  sell  said 
farm  and  shall  wish  to  do  so,  I  shall  have 
the  right  to  do  so  by  paying  or  securing  to 
said  W  [plaintiff]  such  sum  and  in  such  man- 
ner as  the  Judge  of  probate  for  the  district  of 
Caledonia,  for  the  time  l)eing,  shall  consider 
will  be  right  and  Just,  &c.*^  In  an  action  of 
ejectment  for  breach  of  the  condition  to  sup- 
port, the  defense  set  up  was  a  substituted  se- 
curity by  the  award  of  the  probate  Judge.  Held, 
that  the  contract  required  a  concurrence  of  both 
conditions,  viz :  an  opportunity  and  a  desire  to 
sell,  before  the  Judge  of  probate  was  authorized 
to  act ;  and  that  for  want  of  proof  of  the  exist- 
ence of  these  conditions,  or  of  the  former  only, 
the  award  of  the  Judge  was  wholly  inoperative. 
Weeks  V.  BaynUm,  37  Vt.  297. 

19.  The  Judge's  award  provided  that  the  de- 
fendant should  execute  and  deliver  to  the  plain- 
tiff, within  a  time  named,  a  bond,  with  one  or 
more  sureties,  to  the  accept^ince  and  approval 
of  tht  cfMhier  of  the  Bank  of  Caledonia,  condi- 
tioned, &c.  Semble,  that  this  conferred  upon 
the  cashier  a  trust  or  discretion  which,  by  the 
condition  of  the  defeasance,  was  vested  in  the 
judge  alone,  and  could  not  be  shifted  or  dele- 
gated to  any  other  person.    lb, 

20.  The  plaintiff's  counsel,  at  the  time  when 
the  award  was  made,  s^d  in  his  presence  that 
**they  were  satisfied,  and  had  come  out  better 
than  they  had  expected.'*  Held,  that  the  plain- 
tiff's silence  when  this  remark  was  made  could 
not,  as  matter  of  law,  be  treated  as  equivalent 
to  such  an  acceptance  of  the  award  as  would 
change  his  rights  under  the  mortgage.    Tb. 

21.  Limitation.  In  case  of  a  deed  con- 
ditioned to  become  void  unless  a  certain  sum 
be  paid  by  a  day  certain,  the  burden  is  on  the 
promissor  to  prove  such  payment  by  the  day  ; 
— otherwise  a  breach  of  the  condition  occurs, 
which  operates  by  way  of  limitation  of  the  es- 
tate ;  and  in  such  case  the  law  revests  the  estate 
at  once  without  formal  entry.  Attstin  v.  Down- 
er, 25  Vt.  558. 


22.  Reservation.  A,  by  deed  of  warranty, 
conveyed  certain  lands  to  8,  and  in  the  prem- 
ises of  the  deed,  immediately  following  the  de- 
scription, was  this  clause:  ^'Conditioned,  that  no 
building  or  erection  is  ever  to  be  made  on  said 
land  except  a  dwelling  house  and  out-buildings 
for  the  same,  or  such  other  buildings  and  erec- 
tions as  would  not  affect  the  rights,  privileges 
and  interests  of  said  A,  or  his  heirs  or  assigns, 
to  a  greater  degree  than  a  dwelling  house  and 
out-buildings  as  aforesaid  would  affect  his  and 
their  rights,  interests  and  privileges ;  the  said 
A  l)eing  now  the  owner  of  a  house  and  land 
westerly  of  and  near  said  premises;  and  con- 
ditioned, also,  that  no  building  is  to  be  erected 
on  said  land,  which  shall  extend  more  than 
twenty  feet  southerly  of  the  main  body  of  the 
dwelling  house  now  owned  and  occupied  by  the 
said  A."  In  all  other  respects  said  deed  was 
in  the  usual  form  of  a  deed  without  condition. 
Held,  that  said  clause  did  not  constitute  a  con- 
dition, either  precedent  or  subsequent;  nor  yet 
a  covenant,  merely,  that  the  grantor  would 
abide  by  the  terms  of  the  condition ;  but  that 
it  showed,  with  the  rest  of  the  description, 
what  rights  in  the  land  passed  to  the  grantee, 
and  what  were  left  remaining  to  the  grantor; 
that  the  land,  with  the  use  thus  restricted,  pass- 
ed to  the  grantee,  and  the  right  to  such  restric- 
tion of  the  use  remained  to  the  grantor ;  and 
that  neither  the  grantee  nor  his  assigns  could 
make  erections  on  the  land  in  violation  of  such 
restrictions.     Fuller  v.  Arms,  45  Vt.  400. 

23.  A  deed  of  land  with  a  reservation  of 
certain  stone  upon  it,  part  of  the  realty,  and  the 
privilege  of  removing  the  same  by  a  day  named 
and  of  leaving  what  stone  the  grantor  should 
choose  at  that  time,  was  construed  to  mean 
that,  if  removed  by  that  time,  the  stone  belong- 
ed to  the  grantor ;  but,  if  not  removed  by  that 
time,  his  right  to  the  stone  was  gone.  Holton 
V.  Goodrich,  35  Vt.  19. 

24.  Relief  in  equity.  Where  a  party 
wholly  fails  to  perform  the  condition  of  his  con- 
tract by  the  time  stipulated,  and  gives  no  reas- 
onable excuse  therefor,  he  will  not  be  relieved 
in  equity,  nor  be  entitled  to  a  specific  perfor- 
mance by  a  subsequent  offer  to  perform.  White 
V.  Yaw,  7  Vt.  a57. 

25.  Chancery  will  not  relieve  a  party  from 
the  consequences  of  not  complying  with  a  con- 
dition precedent,  where  the  non-compliance 
arose  from  his  own  inattention  or  negligence. 
Bamet  v.  JPassumpsie  Turnpike  Co.,  15  Vt. 
757. 

26.  A  court  of  equity  may  grant  relief  from 
the  forfeiture  of  an  estate  conditioned  for  the 
maintenance  and  support  of  the  grantee. — this 
not  as  a  matter  of  course  and  under  all  circum- 
stances, but  it  rests  in  the  sound  discretion  of 
the  court,  according  to  the  ^circumstances.  If 
the  breach  of  the  condition  is  unintentional  or 
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purely  technical,  and  admits  of  compensation, 
relief  will  be  granted— as  in  Henry  v.  Tupper, 
29  Vt.  358.  ( Weeks  v.  Boynton,  37  Vt.  302. 
A'MUn  V.  AusUn,  9  Vt.  420.) 

27.  AUter,  where  the  breach  is  wilful  and 
wanton,  or  attended  with  suffering  or  serious 
inconvenience  to  the  grantee,  or  where  there  is 
good  ground  to  apprehend  a  failure  in  future — 
as  in  Dunkiee  v.  Adams,  20  Vt.  415. 

28.  Where  a  mortgage  was  given  condi- 
tioned for  the  support  of  the  mortgagee,  the 
mortgagor  made  a  second  mortgage  and  then 
abandoned  the  premises  and  the  further  sup- 
port of  the  mortgagee.  On  a  bill  of  foreclosure 
by  the  first  mortgagee  ;—IIeld,  that  the  breach 
admitted  of  compensation,  and  the  second 
mortgagee  was  let  in  to  redeem,  on  the  terms  of 
making  compensation  for  the  past  and  provid- 
ing for  the  future  support  of  the  mortgagee. 
Aidstin  V.  Austin,  9  Vt.  420. 

29.  The  orator  executed,  as  surety  for  anoth- 
er, a  promissory  note  to  the  defendant,  with  the 
understanding  that  it  was  not  to  be  delivered, 
or  to  be  understood  as  taking  effect,  until  the 
defendant  complied  with  certain  conditions. 
But  the  defendant,  having  got  possession  of  the 
note,  refused  to  comply  with  the  conditions. 
On  bill,  the  defendant  was  p(?rpetually  enjoined 
from  negotiating  the  note  and  from  enforcing 
it  against  the  orator.  Chase  v.  Tvrrey,  20  Vt. 
395. 


GONSPIRAOT. 

1.  In  an  action  on  the  case  against  two  or 
more  in  the  nature  of  conspiracy,  the  conspiracy 
charged  is  important  only  as  it  serves  to  give 
character  to  the  individual  acts  of  those  who 
were  parties  to  it.  The  gist  of  the  action  is  the 
damage  sustained  by  the  plaintiff,  by  reason  of 
the  fraud  of  the  defendants.  Sheple  v.  Page, 
12  Vt.  519. 

2.  Where  two  or  more  combine  together  for 
the  same  illegal  purposes,  each  is  to  be  con 
sidered  as  the  agent  of  the  others,  and  the  act 
of  one,  in  pursuance  of  the  object,  is,  in  legal 
contemplation,  the  act  of  all.  lb.  State  v. 
Thibea/u,  30  Vt.  100.  Windof>er  v.  Bobbins, 
2  Tyl.  4. 

3.  Their  declarations  stand  upon  the  same 
ground.  State  v.  Thibean,  Jenne  v.  Joslyn, 
41  Vt.  478.    43  Vt.  52. 


I. 
II. 


CONSTITUTIONAL  LAW. 

Powers  of  Legislatuke. 
Construction. 


I.    Powers  of  Legislature. 

1.  Generally.  American  legislatures  have 
the  same  unlimited  power  in  legislation  which 
resides  in  the  British  parliament,  except  where 
they  are  restrained  by  written  constitutions. 
Thorpe  V.  But.  dt  Bur,  B,  Co.,  27  Vt.  140. 

2.  Boles  of  descent.  It  is  competent  for 
the  legislature  to  provide  rules  of  descent  of 
real  estate,  and  to  change  them  from  time  to 
time,  provided  the  law  is  not  retrospective. 
No  one  has  a  vested  right  of  inheritance,  before 
a  descent  cast.      Oilman  v.  Morrill,  8  Vt.  74. 

3.  Mode  of  conveying  estates.  It  is 
competent  for  the  legislature  to  prescribe  the 
mode  of  conveying  existing  estates  in  property, 
especially  real  property ;— as,  tliat  a  wife  must 
join  in  the  deed  of  her  husband  in  conveying 
his  interest  in  her  lands,  in  order  to  the  validity 
of  the  conveyance.  Feck  v.  Walton,  26  Vt. 
82. 

4.  Police  power.  Tlie  police  power  of  the 
State  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort  and  quiet  of  all  persons, 
and  the  protection  of  all  property  within  the 
State,  and  applies  as  well  to  chartered  corpora- 
tions as  to  natural  persons,  though  such  con- 
trol might  materially  aflfect  the  profits  of  the 
corporation.  Thorpe  v.  But.  <fe  Bur.  B.  Co.,  27 
Vt.  140.  Under  it,  the  legislature  has  power  to 
require  existing  railroad  corporations  to  main- 
tain cattle  guards  at  all  crossings,  although  not 
provided  for  in  the  charter ;  and  may,  by  general 
laws,  impose  upon  railroads  new  conditions  of 
like  character,  which  are  conducive  to  the  pub- 
lic interest,  to  the  extent  of  not  destroying,  or 
essentially  modifying,  the  essential  franchise  of 
the  corporation.  lb.  kelson  v.  Vt.  <fe  Canada 
B.  Co.,  26  Vt.  717. 

5.  —over  private  corporations.  The 
legislature  may  control  the  action,  prescril)e 
the  functions  and  duties  of  corporations,  and 
impose  restraints  upon  them  to  the  same  extent 
as  upon  natural  persons,  Uiat  is,  in  all  matters 
coming  within  the  range  of  legislative  author- 
ity, subject  to  the  limitation  of  not  impairing 
the  obligation  of  contracts,  provided  the  essen- 
tial franchise  is  not  taken  without  compensa- 
tion. Thorpe  v.  But.  d  Bur.  B.  Co.  State  v. 
Bosworth,  18  Vt.  402. 

6.  Power  over  municipal  corporations. 
Tlie  legislature  may  exercise  over  municipal 
corporations  [as  towns],  exclusive  control,  and 
may  constitutionally  enlarge,  restrain,  and  even 
destroy  their  municipal  existence,  as  the  public 
interests  may  require ;  and  may  control  the 
disposition  of  their  property  held  for  municipal 
and  corporate  purposes— as  by  dividing  it  be- 
tween the  towns  into  which  the  old  town  may 
l)e  divided.  Montpelier  v.  East  MotitpeUer,  29 
Vt.  12.     S.  a,  27  Vt.  704. 

7.  This  right  over  towns  is  not  defeated  nor 
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affected  by  the  fact  that  the  town  ia,  by  its 
charter,  made  the  trustee  of  property  for  other 
purposes  than  corporate  and  municipal  use. 
Ih. 

8.  But  such  grants  in  trust  for  other  pur- 
poses than  corporate  and  municipal  use,  are  no 
more  the  subject  of  legislative  control,  than  are 
the  private  and  vested  rights  of  individuals. 
lb.  31  Vt.  238.  Poultney  v.  Wells,  1  Aik. 
180. 

9.  The  legislature  has  constitutional  power 
to  confer  upon  municipal  corporations  the  right 
to  make  assessments  upon  the  property  bene- 
fitted, for  the  purpose  of  defraying  the  expenses 
of  making  local  improvements.  Woodhmme  v. 
CUy  of  BurUngUm,  An  Vt.  300. 

10.  Hnntingi  &c.  Laws  regulating  hunt- 
ing, fowling  and  fishing,  are  not  in  violation  of 
the  constitution  of  the  State  (section  40),  unless 
clearly  shown  to  be  so  prohibitory  as  to  virtually 
deprive  the  inhabitants  of  the  right  secured. 
Stale  V.  NorUm,  45  Vt.  258. 

11.  Betrospective  legislation.  Statutes, 
retrospective  in  their  operation,  are  valid,  with 
this  qualification,  that  they  do  not  impair  the 
obligation— that  is,  the  legal  obligation — of  con- 
tracts, or  disturb  absolute  vested  rights  ;  or,  in 
other  words,  the  legislature  may  change  and 
modify  remedies,  forms  of  proceedings,  or  the 
tribunal  itself,  as  it  may  choose,  but  it  shall 
not  directly,  nor  indirectly,  destroy  or  abolish 
all  remedy  whatever,  by  which  the  perfonuance 
of  an}'  class  of  valid,  legal  contracts  may  be 
enforced.  Poland,  C.  J. ,  in  Richardwn  v.  Cook, 
37  Vt.  603. 

12.  Taking  for  public  nse.  "Where  the 
use  is  a  public  one,  it  rests  wholly  with  the 
legislature  to  determine  whether  sufficient 
necessity  exists  to  justify  granting  the  power 
to  take  private  property  therefor,  and  courts 
will  not  interfere  with  the  discretion  of  the 
legislature— at  least,  not  unless  the  entire  ab- 
sence of  any  necessity  be  shown.  Poland,  J., 
in  WiWams  v.  School  LHatHct,  33  Vt.  280. 

13.  But  the  legislature  has  not  the  power  to 
80  determine  that  a  use  is  a  public .  use  as  to 
make  that  determination  conclusive,  but  the 
existence  of  the  right  in  the  legislature,  in  any 
class  of  cases,  is  left  to  l>e  determined  under 
the  constitution  by  the  courts.  The  attempt 
of  the  legislature  to  exercise  the  right  of  emi- 
nent domain  does  not,  therefore,  settle  that 
it  has  the  right.  Tyler  v.  Beacher,  44  Vt. 
648. 

14.  Under  the  statutes  of  Vermont,  the 
owners  and  occupiers  of  grist-mills  are  required 
to  grind  well  and  sufficiently  all  grain  received 
by  them  for  that  purpose,  at  certain  fixed  rates 
of  toll,  but  they  are  not  compellable  to  receive 
grain  for  grinding  against  their  will.  Their 
mills  are  their  own  private  property,  subject  to 
their  own  control,  except  as  to  that  regulation, 


and  the  public  has  no  rights  whatever  in  them, 
or  to  the  use  of  them.  Held,  therefore,  that 
the  flowage  acts  of  1866-7-8,  professing  to 
authorize  the  flowing  of  the  lands  of  others  for 
the  benefit  of  such  mills,  upon  compensation 
ascertained  and  paid,  were  not  justified  by  the 
constitution  authorizing  the  taking  of  private 
property  for  public  use.  (The  fiowage  acts  of 
Massachusetts  and  the  decisions  of  the  courts 
of  that  and  other  States  on  this  subject  consid- 
ered.)   lb. 

15.  Law  affecting  former  grant.  It  is 
well  settled,  that  where  there  has  been  a  Icgis- 
tive  grant  to  a  private  corporation  to  erect  a 
bridge,  turnpike,  or  other  public  convenience, 
which  is  not  in  its  terms  exclusive,  there  is  no 
constitutional  obligation  on  the  legislature  not 
to  grant  to  a  second  corporation  the  right  to 
erect  another  bridge,  or  turnpike,  for  a  similar 
purpose,  to  be  constructed  so  near  the  former 
as  greatly  to  impair,  or  even  to  destroy  its 
value ;  and  this,  without  making  compensation 
to  the  first  corporation  for  the  consequential 
injury.  White  River  T.  Co.  v.  Vt.  Central  R. 
(7o.,  21  Vt.  690.     27Vt.  152. 

16.  Taking  franchise  for  public  use. 
The  essential  franchise  of  a  privato*corporation 
is  private  property,  and  cannot  be  taken  with- 
out compensation,  even  for  public  use ;  but 
may  be  taken  for  public  use  by  making  com- 
pensation—as the  franchise  of  a  turnpike  cor- 
poration, or  of  a  bridge  corporation,  for  the  use 
of  a  public  highway,  under  G.  S.  c.  24,  s.  7J). 
Armington  v.  Barnet,  15  Vt.  745.  Wed  Rher 
Bridge  Co.  v.  I>ix,  16  Vt.  446.  27  Vt.  151  ;— or 
for  the  use  of  a  railroad,— which  is  an  improved 
highway,— when  authorized  by  the  charter  of 
the  railroad  company.  White  River  T.  Co.  v. 
Vt.  Central  R.  Co,,  21  Vt.  590. 

II.    Construction. 

17.  Oonstruction.  Questions  arising  un- 
der the  constitution,  settled  by  a  long  practice, 
and  sanctioned  by  a  judicial  decision,  should 
be  considered  as  at  rest.  State  v.  Bomcorth,  13 
Vt.  402. 

18.  Art.  V.  of  the  Amendments  to  the  U. 
8.  Constitution,  which  provides  that  '*no  per- 
son shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  gnmd  jury,"  htxs  refer- 
ence solely  to  proceedings  in  the  courts  of  the 
United  States.     SUite  v.  Keyes,  8  Vt.  57. 

19.  The  same  is  true  as  to  Art.  VII.  of  the 
amendments  providing  for  trial  by  jury  in  suits 
at  coumion  law.  Huntington  v.  BisJiop,  6  Vt. 
186,  193.     8  Vt.  64. 

See  Statute,  II. ;  Intoxicating  Liquor,  I. ; 
Jury,  III. ;  Taxes,  I. ;  City  of  Burlington.  ; 
Grants. 
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CONTEMPT. 

1.  The  power  to  punish  for  contempt  is  in- 
herent in  the  nature  and  constitution  of  a  court. 
A  justice  of  the  peace,  sitting  as  a  court,  has 
such  power.     In  re  Cooper,  32  Vt.  258. 

2.  It  is  a  contempt  of  court  to  assail  its  de- 
cisions, in  presence  of  the  court,  with  sneers, 
sarcasm  or  irony.     lb, 

3.  Where  a  court  or  magistrate,  having  the 
power  to  punish  for  contempt,  has  jurisdiction 
of  the  subject  matter  and  the  parties,  the  exer 
cise  of  such  power  is  not  revisable  in  any  other 
court.     lb.     Vilas  v.  Burton,  27  Vt.  56. 


II. 


III. 
IV. 


VI. 


GONTBAOTS. 

(Simple.) 

Nature,  REQrisiTES  and  Validity. 

1.  Capacity  of  party;  Contract  implied 

bylaw;  JDeUvery;  Assent. 

2.  Consideration. 
8.  Illegality;  Against  public  policy  ;  Be- 

straint  of  trade  ;  Duress. 

Interpretation.  —  Rules  ;  Instances  ; 
Particular  terms ;  Usage  ;  Imw  of 
place;  Conditions  prec-edent;  De- 
pendent and  independent  stipula- 
tions;  Penalty,  or  liquidated  dam- 
ages ;   Whether  joint  or  several. 

Modification. — Rescission.— Power  to 
Stop  Performance. 

Certain  Particular  Contracts. 

1.  For  service. 

2.  Of  indemnity. 
8.  Agistment. 
4.  Contracts  in  the  alternative. 

Action  on  Simple  Contract. 

1.  Parties, 

2.  Action  and  defense  as  dependent  on 

demand,— expiration  of  credit,— per 
formance, 
8.  Action,  general  or  special. 
Damages. —Recoupment. 

I.    Nature,  Requisites  and  Validity. 


1.  Capacity  of  party  ;  Contract  implied  by  law  ; 
Delivery  ;  Assent. 


1.  Oompetency.  One  may  bind  himself 
by  his  contract,  though  his  intellectual  capacity 
is  below  that  of  the  average  of  mankind,  pro- 
vided he  has  sufficient  understanding  to  know 
the  nature  and  consexjuences  of  his  act  at  the 
time.  Day  v.  Seely,  17  Vt.  542.  Mann  v.  Bet- 
terly,  31  Vt.  826. 

2.  Intoxication,  to  avoid  a  contract,  must 
be  of  that  degree  which  prevents  the  party  from 


knowing  the  consequences  of  his  agreement. 
Foot  V.  Ttwkslmry,  2  Vt.  97.  Although  such 
intoxication  be  voluntary,  such  contract  may 
be  avoided.  Barrett  v.  Buxton,  2  Aik.  167. 
16  Vt.  886.     24  Vt.  425. 

3.  Implied  by  law.  There  are  numerous 
cases,  where  from  the  circumstances  the  law 
implies  a  legal  obligation  and  a  promise,  though 
there  was  no  express  promise,  and  no  intent 
l)etween  the  parties  to  enter  into  a  contract. 
Paddock  V.  Kittredge,  31  Vt.  378,  884.  Ives  v. 
nulet,  12  Vt.  814,  827, 

4.  Delivery.  The  delivery  of  a  written 
contract  is  no  part  of  the  contract,  and  is  not 
proved  by  it.  The  delivery  is  an  act  done  in 
reference  to  it  and  indispensal)le  to  give  it  effi- 
cacy, intervening  between  the  execution  of  the 
contract  and  the  time  when  it  becomes  opera- 
tive ;  and  the  proof  of  the  delivery  rests  essen- 
tially in  parol,  and  is  a  question  of  mutual  in- 
tent and  purpose,  both  parties  intending  there- 
by to  make  the  contract  operative  and  binding. 
King  v.  Woodbridge,  34  Vt.  565.  Holmes  v. 
Crossett,  33  Vt.  116. 

5.  Where  a  written  agreement  not  to  sue 
was  set  up  in  defense  of  an  action ;  —  Held, 
that  the  defense  could  be  met  by  parol  evidence 
that  the  writing  was  handed  to  the  defendant 
to  procure  other  signatures,  and  was  not  to  l>e- 
come  operative  unless  signed  by  all  the  defend- 
ant's creditors,  and  that  it  was  not  so  signed ; 
that  it  was  not  delivered  as  an  existing  con- 
tract. Holmes  v.  Crossett ;  and  see  Harrington 
V.  WHght,  48  Vt.  427. 

6.  —implies  acceptance.  A  paper  passed 
as  a  receipt  and  contract,  but  accepted  as  a  re- 
ceipt only,  does  not  take  effect  as  a  contract. 
A  legal  delivery  implies  an  acceptance.  King 
V.  Woodbridge,  84  Vt.  565. 

7.  Date.  A  written  contract  takes  effect 
from  its  delivery,  or  time  of  actual  execution. 
Its  validity  is  not  effected  by  its  having  no  date, 
or  a  false  date.  In  declaring  upon  it,  if  dated, 
it  need  not  be  described  by  its  date,  if  suffi- 
ciently described  otherwise ;  and  where  averred 
to  have  been  executed  on  a  certain  day,  it  is  no 
variance  that  it  bears  date  of  a  different  day ; 
but  if  the  date  be  averred,  this  becomes  descrip- 
tive and  must  be  proved  as  laid.  Broughton  v. 
FuUer,  9  Vt.  878.  Clark  v.  Kidd^,  12  Vt.  689. 
Woodford  V.  Dontin,  8  Vt.  82. 

8.  Signed  at  different  times.  A  written 
contract  was  signed  by  pert  of  the  defendants 
at  its  date,  and  by  the  others  some  months  after- 
wards, but  had  been  adopted  and  acted  under 
by  the  other  party,  with  the  knowledge  of  all 
the  defendants,  from  its  date.  Held,  that  the 
defendants  last  signing  should  be  considered  as 
having  adopted  the  contract  as  of  its  date,  and 
it  is  evidence  that  the  contract  was,  in  point  of 
fact,  made  by  all  the  defendants  at  that  time. 
Steams  Y.  Haven,  16  Vt.  87. 
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9.  Adoption  without  signing.  The  ac- 
ceptiDg  and  adopting  of  a  written  contract,  by 
a  party  to  it  who  has  not  signed  it,  binds  him 
equally  as  if  he  had  signed  it.  Patchin  v. 
Sw^t,  21  Vt.  292.  Troy  Academy  v.  Nelson, 
24  Vt.  189,  194.  Smith  v.  Kellogg,  46  Vt.  660. 
Phelps  V.  Stetnart,  12  Vt.  250.  Brandon  Mfg. 
Co.  V.  Morse,  48  Vt.  322. 

10.  In  an  action  on  a  contract  to  pay  inter- 
est on  certain  stocks  of  the  plaintiff,  &c.,  the 
declaration  averred,  as  the  consideration  of  the 
defendants'  promise,  a  promise  by  the  plaintiff 
that  the  defendants  should  have  all  the  profits 
on  such  stocks.  The  contract  was  in  writing, 
signed  by  the  defendants  only,  and  set  forth 
their  promise  to  pay  such  interest,  ''  by  having 
all  the  profits,"  «&c.  Held,  that  the  writing  did 
not  necessarily  import  that  the  plaintiff  retained 
the  right  of  withholding  those  profits,  and  that 
the  consideration,  as  alleged,  viz  :  the  plaintiff's 
promise,  might  be  inferred  from  circumstances 
and  the  conduct  of  the  parties  under  the  con- 
tract.    Phelps  V.  Stewart. 

11.  Marginal  entries.  Entries  made  upon 
the  margin  of  an  instrument  before  signing  are 
regarded  as  a  part  of  it.  Patch  v.  Phcmiic  Ins. 
Co.,  44  Vt.  481.  Fletcher  v.  Blodgett,  16  Vt. 
26. 

12.  Agreement  to  put  in  writing.  Where 
parties  entered  into  a  parol  agreement,  but  it 
was  also  agreed  that  their  contract  should  be 
reduced  to  vmt'mg  ;—Held,  that  either  party 
could  refuse  to  enter  upon  the  performance  of 
the  contract  until  so  reduced  to  writing.  Cong- 
don  V.  Darcy,  46  Vt.  478.  Patge  v.  Fullerton 
Woolen  Co.,  27  Yt.  487. 

13.  Assent  requisite.  The  plaintiff  brought 
to  the  defendant  a  quantity  of  salts,  to  be  ap- 
plied as  payment  on  a  contract  not  yet  due. 
After  the  salts  had  been  weighed  and  left  at 
the  defendant's  ashery,  the  contract  was  brought 
forward,  when  the  plaintiff  finding  it  read  for 
gross  weight  refused  to  have  the  salts  applied 
upon  it,  but  the  defendant  so  applied  them  and 
refused  to  account  for  them  in  any  other  way. 
Held,  that  the  defendant  could  not  be  made 
debtor  for  the  salts  against  his  will,  and  was 
not  liable  in  an  action  for  goods  sold  and  deliv- 
ered. Durrill  v.  Lawrence,  10  Vt.  517.  28 
Vt.  657. 

14.  Where  one  for  whom  work  is  being  done 
— asjthe  building  of  a  barn— sees  the  work  going 
no  from  day  to  day  before  his  eyes  without  ob- 
jection, and  finally  accepts  the  thing  by  silent 
acquiescence,  he  must  be  bound  by  it.  Austin 
V.  Wheeler,  16  Vt.  95.     27  Vt.  232. 

16.  The  defendant,  guardian  of  a  n^n  com 
pos,  agreed  with  the  plaintiff  to  keep  the  ward 
at  $1.50  per  week,  but  without  agreement  as  to 
time.  At  the  end  of  some  14  months,  the 
plaintiff  gave  the  defendant  notice  to  take  the 
ward  away,  and  that  he  would  not  keep  him 


longer  for  less  than  $2  per  week.  The  defend- 
ant went' to  remove  his  ward,  but  the  ward 
was  unwilling  to  go,  and  the  defendant  left 
him,  the  plaintiff  repeating  his  notice.  The  de- 
fendant made  no  express  promise  to  pay  more 
than  $1.50;  hut,— Held,  that  the  defendant 
sho^^Id  be  treated  as  having  acquiecsed  in  the 
plaintiff's  claim  for  the  additional  price  and 
that  he  was  liable  therefor,  but  was  not  liable 
for  extra  charges  beyond  that  sum.  Hutchinson 
V.  Hutchinson,  19  Vt.  487. 

16.  The  defendant  was  under  contract  to 
support  the  town's  poor  for  several  years,  at  a 
price  agreed,  and  engaged  the  plaintiff  to  board 
one  of  such  paupers  for  $1.25  per  week.  At 
the  end  of  the  year,  the  defendant  sent  word  to 
the  plaintiff  that  if  he  could  not  keep  the  pauper 
another  year  at  $1.00  per  week,  he  [defendant] 
would  come  and  take  her  away.  The  plaintiff 
returned  word  that  he  could  not  keep  her  for 
$1.00  a  week,  and  to  come  and  take  her  away. 
The  defendant  did  not  go  and  take  away  the 
pauper,  but  suffered  her  to  remain  during  the 
whole  year,  and  at  the  end  of  that  year  sub- 
stantially the  same  thing  took  place  between 
the  parties,  and  the  pauper  remained  another 
year.  Held,  that  a  request  was  implied  that  the 
plaintiff  should  keep  the  pauper  until  the  de- 
fendant should  come  for  her,  and  his  failure  to 
come  and  take  her  away  might  be  l^garded  as 
an  assent  to  the  plaintiff's  proposal  to  keep  her 
at  the  proposed  price  of  $1.25  per  week,  and 
that  tlie  plaintiff  might  recover  that  sum.  Wor- 
cester V.  Ballard,  38  Vt.  60 — criticising  Aldrich 
V.  Ixmdonderry,  5  Vt.  441. 

17.  The  plaintiff,  who  had  been  keeping  her 
child  as  a  pauper  of  the  defendant  town  under 
a  contract  as  to  compensation,  notified  the  de- 
fendant's overseer  of  the  poor,  at  the  close  of 
that  contract,  that  if  the  child  should  grow 
worse  she  must  have  an  extra  compensation. 
The  overseer  allowed  the  child  to  remain  in  her 
care.  Held,  that  the  overseer's  assent  to  this 
proposition  should  be  presumed.  At  the  end  of 
the  next  year  the  overseer  offered  the  plaintiff 
a  certain  price  per  week  for  keeping  the  child, 
which  the  plaintiff  refused.  The  overseer  then 
attempted  to  remove  the  child  to  other  quarters, 
when  the  plaintiff  resisted  him.  The  overseer 
then  told  the  plaintiff  that  if  she  refused  to  al- 
low the  child  to  be  removed,  he  should  pay 
only  that  price  for  future  keeping.  The  plain- 
tiff kept  the  child.  Held,  that  this  was  an 
assent  to  the  offer  of  the  overseer.    Buck  v. 

Worcester,  46  Vt.  2. 

18.  The  defendant  consigned  to  the  plain- 
tiffs, commission  merchants  in  Boston,  certain 
cheese  to  be  sold  **to  the  best  advantage."  The 
plaintiffs  sold  and  delivered  the  cheese  on  what 
was  called  "a  sale  for  cash"  on  the  12th  of  Sep- 
tember, and  on  the  20th  of  September  sent  the 
defendant   an  account  Qf  sales,  stating  tlie 
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balance  due,  and  that  he  could  draw  for  it  at 
si^ht.  The  defendant  drew  a  part  of  that  bal- 
ance. In  point  of  fact,  the  purchaser  did  not 
pay  the  plaintiflfs  for  the  cheese,  but  put  them 
off  from  time  to  time,  and  finally  l)ecame  bank- 
rupt. In  an  action  of  b(X)k  account ; — Held, 
that  the  plaintiff  had  assumed  that  debt  as  cash 
in  hand,  and  could  not  recover  what  he  had 
paid  on  account  of  it.  Jackmn  v.  Bi^mnetU^ 
24  Vt.6n. 

2.   Cansideration. 

19.  Moral  obligation.    Dictum — a  moral 
^obligation  is  a  sufficient  consideration  for  an  ex- 
press promise.      Barlow  v.  ST/uthy  4  Vt.  144. 
OUnts  V.  BforJi,  5  Vt.  172. 

20.  But  such  obligation  must  be  strict  and 
undoubted.  Indeed,  it  seems  that  a  promise 
to  do  that  which  the  law  did  not  render  com- 
pulsory will  not  give  a  right  of  action,  except 
where  there  was  an  original  consideration  bene- 
ficial tolhc  party  promising,  and  which  might 
have  been  enforced  through  the  medium  of  an 
implied  promise,  had  it  not  been  for  some 
statute  provision,  or  some  positive  rule  of  law, 
which  exempted  the  party  from  legal. liability 
in  the  particular  instance.  Hawley  v.  Farrar^ 
1  Vt.  420. 

21.  Tlie  defendant,  for  Ids  own  purposes  and 
without  leave  of  the  plaintiff,  brought  a  suit 
in  the  plaintiff's  name  which  proceeded  to  judg- 
ment for  costs  against  the  plaintiff,  and  execu- 
tion issued.  Thereupon  the  defendant  express- 
ly promised  the  plaintiff,  in  consideration  of 
the  premises,  to  save  the  plaintiff  harmless 
from  all  liability  on  said  execution.  Held,  that 
such  promise  was  upon  sufficient  consideration 
to  sustain  an  action  of  assumpsit  thereon. 
Blodget  v.  Skinner,  15  Vt.  716. 

22.  Past  consideration.  It  is  not  tme, 
as  a  general  proposition,  that  a  moral  obligation 
is  not  sufficient  to  give  a  legally  binding  force  to 
an  express  promise,  except  in  cases  where  there 
had  once  existed  a  legal  obligation.  If  the  con- 
sideration, even  without  request,  moves  directly 
from  the  plaintiff  to  the  defendant  and  enures 
directly  to  the  defendant's  benefit,  the  promise 
is  binding,  though  made  on  a  past  consideration 
— the  subseciuent  promise  being  equivalent  \o  a 
previous  request.  Boothe  v.  FiUpatricJc^  36 
Vt.  681. 

23.  The  plaintiff  took  up  and  kept  an  estray 
animal,  but  did  not  proceed  under  the  statute 
in  such  way  as  to  hold  the  animal  or  make  the 
owner  legally  chargeable  with  the  keeping.  The 
owner  afterwards  took  away  the  animal  and 
then  promised  to  pay  for  the  past  keeping. 
Held,  that  the  promise  was  on  good  considera- 
tion and  legidly  binding.     H). 

24.  Legal  obligation.  A  promise  by  a 
party  to  do  what  he  is  bound  in  law  to  do,  is  not  a 


I  sufficient  consideration  to  sustain  a  contract ; — 
'  otherwise,  as  to  a  promise  to  do  what  the  party 
is  only  morally  bound  to  do.  Cobb  v.  Cowdery, 
40  Vt.  25. 

25.  Value  received.  The  words  "for  value 
received"  in  a  written  contract  furnish  sufficient 
evidence,  prima  facie,  at  least,  of  a  considera- 
tion. Brooks  V.  Page,  1  D.  Chip.  845.  Lap- 
ham  V.  Barren,  1  Vt.  247.     19  Vt.  206. 

26.  Other  sufficient  considerations.  A 
promise  in  writing  to  pay  the  amomitof  an  exe- 
cution to  the  attoniey  of  the  creditor,  in  consid- 
eration of  an  assignment  of  the  execution  to  the 
promissor,  was  held  valid,  where  the  debtor  was 
at  once  discharged  from  custody  on  the  execu- 
tion, at  the  request  of  the  promissor,  although 
the  assignment  was  not  in  fact  made  until  pay- 
ment was  afterwards  demanded.  Page  v. 
Thrall,  2  Vt.  448. 

27.  The  defendant  requested  the  plaintiff  to 
purchase  a  note  which  the  defendant  had  given, 
and  after  the  purchase  promised  to  pay  the  con- 
tents to  the  plaintiff.  In  an  action  on  the  note ; 
— Held,  that  the  defendant  could  not  set  up 
want  of  consideration.  BUmNMqlUnn,  6  Vt.  529. 

28.  The  plaintiff  and  another  fontracted 
with  the  defendant  and  others  to  build  a  meet- 
ing house,  for  a  certain  price,  and  afterwards 
abandoned  the  work,  when  the  defendant  alone 
contracted  with  the  plaintiff  alone,  that  the 
plaintiff  should  resume  the  work  and  finish  the 
house  at  the  same  price,  and  promised  to  pay 
what  it  cost  more.  Held,  that  this  new  obliga- 
tion and  duty  was  a  good  consideration  for  the 
defendant's  promise.  Morriwn  v.  Heatft,  11 
Vt.  610. 

29.  The  release  of  a  doubtful  right  is  a  suf- 
ficient consideration  to  support  a  promise. 
Blake  v.  Peck,  11  Vt.  483. 

30.  The  giving  up  and  making  over  of  a 
mail  contract,  though  it  has  gone  no  further 
than  the  acceptance  by  the  Post  Office  Depart- 
ment of  a  bid,  is  a  sufficient  consideration  for 
any  contract.     Carlton  v.  Jackson,  21  Vt.  481. 

31.  Mutual  and  concurrent  promises  afford 
a  sufficient  legal  consideration  for  the  support 
of  each  other.  Mi^sisquoi  Bank  v.  Saiin,  48 
Vt.  239. 

32.  The  orator  transferred  to  his  son  certain 
property,  in  consideration  that  the  son  had 
bound  himself  to  support  the  orator  and  his 
wife  during  their  lives.  The  son  died  soon 
after.  Held,  that  the  sale  was  upon  an  executed 
consideration,  and  that  chancery  would  not  en- 
join the  administrator  of  the  son  from  prosecut-* 
ing  an  action  at  law  to  recover  the  property. 
Deveratix  v.  Cooper,  15  Vt.  88. 

33.  An  agreement  to  forl)ear,  or  not  to  sue, 
may  be  a  sufficient  consideration  to  sustain  an 
agreement  to  pay,  &c.,  although  no  certain 
time  of  forbearance  \m  stated  or  agreed  upon. 
Hakes  v.  Hotchkiss,  23  Vt.  281. 
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34.  The  declaration  in  assumpsit  averred 
that  a  certain  suit  was  pending  against  this 
plaintiff  in  favor  of  one  C,  in  which  this  de- 
fendant was  bail  for  the  prosecution,  and  that 
this  defendant,  before  the  return  day,  promised 
this  plaintiff  that  if  he  would  make  no  expense 
or  preparation  for  the  trial,  and  would  not  at- 
tend the  court,  he  (the  defendant) -would  pro- 
cure C  to  discharge  his  action  and  not  further 
prosecute  it— and  assigned  a  breach.  JTeldy  on 
motion  in  arrest,  that  the  declaration  set  up  a 
sufficient  consideration  for  the  promise.  Ham- 
tnand  v.  Cook,  26  Vt.  295. 

35.  The  abandonment  of  a  suit,  or  the  dis- 
charge of  a  trustee,  is  a  sufficient  consideration 
to  support  a  promise,  although  there  may  not 
have  been  good  ground  for  recovery.  Cross  v. 
Riehardaan,  30  Vt.  641. 

36.  A  mutual  agreement  to  extend  the  time 
of  performance  of  a  special  contract,  requires  no 
new  extraneous  consideration  to  support  it.  €t 
is  promise  for  promise,  and  such  new  or  further 
agreement  may  be  declared  upon  and  a  recovery 
bad  for  such  damages  as  the  breach  of  it  has  occa- 
sioned, though  in  excess  of  what  would  have 
arisen  under  the  original  contract.  HiU  v. 
8mUh,  34  Vt.  585. 

37.  A  mere  indebtedness  to  three  jointly,  is 
not  a  sufficient  consideration  to  support  a  prom- 
ise, express  or  implied,  to  one  separately  to  pay 
him  his  portion  of  the  debt.  Vadakin  v.  Sojper^ 
1  Aik.  287. 

38.  But  if  the  other  two  creditors,  or  the 
firm,  had  given  a  written  order  on  the  debtor 
to  pay  to  one  of  them  his  share  of  the  joint 
debt,  and  this  had  been  accepted  and  agreed  to 
by  the  debtor,  such  mutual  agreement  of  the 
parties  would  have  sustained  the  action  in  favor 
of  such  one  of  the  creditors.  See  AlUs  v.  Jewell, 
36  Vt.  551. 

39.  A  general  settlement,  made  on  the 
faith  of  the  withdrawal  and  abandonment  of 
a  disputed  item,  is  a  sufficient  consideration 
to  render  such  adjustment  binding,  and  sat- 
isfies the  claim.  Morgan  v.  Adams,  37  Vt. 
283. 

40.  Where  a  contract  is  payable  in  specific 
articles  or  property,  the  time  or  mode  of  pay- 
ment may  be  varied  by  a  new  agreement  made 
before  the  original  contract  has  become  pay- 
able ;  and  if  relied  upon,  the  original  contract 
is  not  converted  into  a  money  demand  by  non- 
payment at  the  time  therein  set,  though  there 
was  no  consideration  for  such  new  agreement. 
But  in  case  of  a  debt  already  due  and  payable 
in  money,  an  agreement  to  extend  the  time  of 
payment  requires  a  new  consideration.  Thrall 
V.  Mead,  40  Vt.  540. 

41.  Insiiiftcient  consideration.  A  prom- 
ise to  a  sheriff  who  had  suffered  an  execution 
to  run  out  in  his  hands,  in  consideration  that  he 
would  Dot  take  out  an  alku  execution,  is  void  for 


want  of  consideration.  Flagg  v.  Walker^  Brayt. 
24. 

42.  H,  at  the  special  request  of  F,  purchased 
for  him  a  quantity  of  tin  in  boxes,  and  deliv- 
ered it  to  him  in  the  same  condition,  unopened, 
and  without  knowledge  of  any  defect.  After- 
wards, on  opening  the  boxes,  F  discovered  that 
the  tin  was  materially  damaged ;  on  notice 
whereof,  H  promised  F  to  make  him  an  equi- 
table allowance  upon  his  note  given  for  the  tin. 
Held,  that  such  promise  was  void  for  want  of 
consideration,  there  being  neither  fraud  nor 
warranty.     JIattley  v.  Farrar,  1  Vt.  420. 

43.  A  stipulation  between  creditor  and 
debtor,  founded  upon  no  new  consideration, 
that  the  former  will  receive  payment,  in  ser- 
vices, of  a  debt  then  due  him  in  money,  is  bind- 
ing no  longer  than  the  parties  continue  to  act 
under  it,  and  the  creditor  may  at  any  time  put 
an  end  to  it,  and  sue  for  payment.  Bates  v. 
Starr,  2  Vt.  536. 

44.  Parties  to  a  controversy  having  submit- 
ted the  same  in  writing  to  arbitrators,  the  de- 
fendants, not  interested,  promised  in  writing 
that  'Mn  consideration  of  the  within  submis- 
^^,'*  they  would  pay  to  one  of  the  parties  the 
sum  to  be  awarded  him.  Held,  that  there  was 
no  sufficient  consideration  to  sustain  the  prom- 
ise.    BarUnt)  v.  SmUh,  4  Vt.  139. 

45.  The  plaintiff,  being  siu*ety  for  A,  be- 
came uneasy  and  unwilling  to  remain  longer  in 
that  position,  whereupon  A,  in  order  "to  keep 
the  plaintiff  easy  and  contented  without  the 
immediate  payment  of  the  debt,  and  to  ren- 
der the  plaintiff  secure,"  &c.,  procured  T  to 
sign  with  him  a  written  agreement  to  indemni- 
fy the  plaintiff.  The  plaintiff  was  afterward^ 
obliged  to  pay  the  debt.  In  an  action  against 
A  and  T  upon  the  agreement ; — Held,  that  it 
was  void  for  want  of  consideration.  Rix  v. 
Adams,  9  Vt.  288.    See  28  Vt.  231. 

46.  Where  a  declaration  in  assumpsit  counts 
upon  a  promise  made  upon  a  past  consideration, 
it  is  necessary  both  to  allege  and  prove  that  this 
was  at  the  request  of  the  defendant,  or  that  the 
defendant  derived  benefit  from  the  considera- 
tion. A  promise  to  indemnify  the  plaintiff  for 
having  become  surety  for  a  third  person,  not 
at  the  request  of  the  defendant,  and  without  a 
new  consideration,  is  void  for  want  of  consid- 
eration. Harding  v.  Cragie,  8  Vt.  501.  Bix  v. 
Adams. 

47.  A,  being  administrator  of  B  and  guar- 
dian of  C,  presented  claims  in  their  favor  re- 
spectively to  commissioners  on  the  estate  of  D, 
and  had  them  allowed.  A  died,  and  the  plain- 
tiff, his  administrator,  claimed  payment  of 
these  debts  from  the  defendant,  the  executor  of 
D,  and  the  defendant  gave  the  plaintiff  his  note 
therefor.  Held,  that  the  plaintiff  acqmred  no 
interest  in  these  debts  as  administrator  of  A, 
and  that  the  note  was  without  con9ideration. 
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Sowles  V.  Sotclett,  10  Vt.    181.     8,  C,  11  Vt. 
146. 

48.  The  simple  promise  of  the  debtor  of  A 
to  pay  that  debt  to  B,  is  nudum  pactum  as  to 
B,  so  long  as  the  debtor  remains  liable  to  A. 
PlMlan  V.  SU'les,  11  Vt.  82. 

49.  The  promise  of  one  already  legally  liable 
to  pay  a  debt,  that  he  will  pay  it  if  delay  be 
given  him,  creates  no  new  duty  or  legal  lia- 
bility. A  promise  to  pay,  or  a  part  payment  of 
a  debt  already  due,  is  not  a  sufficient  considera- 
tion to  support  an  agreement  to  delay,  but  such 
agreement  is  nudum  pactum.  Wheeler  v.*  WatJi- 
bum,  24  Vt.  293.  Mamn  v.  Peters,  4  Vt.  101. 
Itu99eU  V.  Buck,  11  Vt.  166.  lb.  66.  Pameroy 
V.  Slad£,  16  Vt.  220.  Cole  v.  Shurtleff,  41  Vt. 
811. 

60.  A,  holding  two  promissory  notes  against 
B,  and  both  due,  promised  B  that  if  he  would 
pay  one,  the  time  for  payment  of  the  other 
should  be  extended  one  year.  B  thereupon 
Iwrrowed  the  money  and  paid  the  first  note. 
Ifeldy  that  such  promise  was  without  consid- 
eration, and  was  no  bar  to  an  action  upon  the 
other  note,  commenced  within  the  year.  Ponte- 
roy  V.  Slade,  mpra,      24  Vt.  296.     41  Vt.  dj^ 

51.  The  plaintiff,  the  defendant,  and  B, 
agreed  that  the  defendant  should  employ  B  to 
build  a  mill,  and  that  the  defendant  should  pay 
B's  earnings  to  the  plaintiff  to  apply  on  B's 
then  indebtedness  to  the  plaintiff.  The  defend 
ant's  contract  with  B  was,  that  unless  the  mill 
should  be  so  constructed  as  to  be  of  a  certain 
power  and  do  good  business,  he  should  have 
nothing.  B  so  built  the  mill  that  it  was  good 
for  nothing,  but  was  a  damage  to  the  defendant. 
Heldj  that  the  defendant  was  not  liable  to  the 
plaintiff  upon  the  agreement  to  pay  him  B's 
wages,  although  the  plaintiff  was  ignorant  of 
this  special  stipulation  with  B,  since  the  defend- 
ant received  no  value  for  his  promise,  and  the 
plaintiff  parted  with  nothing.  Burlbut  v.  Chtt- 
tenden,  26  Vt.  52. 

52.  Slight  consideration.  If  the  thing  be 
understandingly  done,  mere  inadequacy  of  price 
will  never  excuse  the  performance*  of  a  contract. 
Harnngt4>n  v.  W>^,  12  Vt.  505. 

53.  P  agreed  with  It,  that  if  U  would  re- 
main for  the  purpose  of  closing  certain  con- 
tracts for  the  sale  of  land,  he  would  pay  R  one 
dollar  an  hour  for  every  hour  he  should  delay 
R  after  a  certain  hour.  R  was  thus  delayed 
ten  hours  beyond  the  hour  named,  and  charged 
P  therefor,  on  bt>ok,  jHO.  Held,  that  this  was  a 
valid  contract,  and  that  the  price  agreed  was 
recoverable  of  P  in  an  action  of  book  account. 
Paige  v.  Ripley,  12  Vt.  289. 

3.  Illegality. 

54.  Violation  of  law.  If  part  of  the  con- 
sideration of  a  contract  be  merely  void,  the 


contract  may  be  supported  by  the  residue  of 
the  consideration,  if  good  per  »e ;  but  if  any 
part  of  the  consideration  be  illegal,  it  vitiates 
the  whole.  Cobb  v.  Coicdery,  40  Vt.  25.  Wood- 
ruff V.  Hinrmtn,  11  Vt.  692.  Hineaburgh  v. 
Sumtier,  9  Vt.  23.  Diavn  v.  Olrnstead,  9  Vt. 
310.     BoiPen  v.  Buck,  28  Vt.  308. 

55.      A  contract  in  contravention  of  the  pro- 
visions of  a  statute  is  void,  although  the  statute 
only  inflicts  a  penalty— because  the  penalty  im- 
plies a  prohibition.     Elkins  v.  ParkiiurH,  17  - 
Vt.  105. 

66.  The  law  of  Congress  having  prescribed 
the  fee  of  agents  and  attorneys  for  services  in 
procuring  a  pension,  and  punishment  for  taking 
more  ;—Jleld,  that  no  larger  sum  could  be  re- 
covered, either  upon  an  express  contract,  or  up- 
on a  quantum  meruit.  Morgan  v.  Bams,  47  Vt. 
610. 

57.  If  the  suppression  of  evidence  in  a  crim- 
ioal  prosecution  constitutes  any  part  of  the  con- 
sideration of  a  contract,  the  contract  is  wholly 
void.     Badger  v.  Williams,  1  D.  CUiip.  137. 

58.  A  promissory  note  given  in  whole  or  in 
part  for  the  compounding  of  penalties,  or  the 
suppressing  of  a  criminal  prosecution,  is  void, 
the  consideration  being  illegal.  Hinesburgh  v. 
iSMz/ifwr,  9  Vt.  23.  Woodr^tff  v.  Hinman,  11 
Vt.  592.     B<nten  v.  Buck,  28  Vt.  308. 

59.  A  receipt  in  full  of  all  demands,  given 
upon  consideration  of  stifling  a  criminal  prose- 
cmion,  is  void,  and  leaves  the  claim  in  force. 
Bailey  v.  Budc,  11  Vt.  252. 

60.  The  defendant  induced  the  plaintiff  to 
come  from  New  Hampshire  into  this  State,  after 
having  procured  a  warrant  for  his  arrest  and 
surrender  to  the  authorities  of  New  Hampshire 
to  answer  to  the  charge  of  forgery  there  com- 
mitted, and,  on  being  threatened  with  service 
of  the  warrant,  the  plaintiff  let  the  defendant 
have  a  horse  by  way  of  compromise,  the  de- 
fendant agreeing  not  to  prosecute  the  matter 
further.  Held,  that  whether  the  plaintiff  was 
innocent  or  guilty  of  tlie  charge,  the  contract 
was  illegal ;  but  that  the  parties  were  in  pari 
delicto,  and  the  law  would  not  aid  the  plaintiff 
in  recovering  back  what  he  had  paid.  Duron  v. 
Olmstead,  9  Vt.  310.     28  Vt.  313,  316. 

61.  Outlawed  property.  Courts  of  justice 
will  not  sustain  actions  in  regard  to  contracts, 
or  property,  which  have  for  their  object  the 
violation  of  law.  Huch  property  is,  so  to  speak, 
tmtlaired,  and  is  common  plunder.  If,  instead 
of  putting  his  property  to  honest  uses,  the  owner 
convert*  it  into  an  engine  to  injure  the  life,  lib- 
erty, health,  morals,  pt»ace  or  property  of  others, 
he  thereby  forfeits  all  right  to  the  protection  of 
the  bona  fide  interest  he  had  in  such  property 
before  it  was  put  to  that  use.  And  he  can,  I 
apprehend,  sustain  no  action  against  any  one 
who  withholds  or  destroys  the  property,  with 
the  bma  fide  iotentjoR  of  preventing  injury  tq 
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himself  or  others.    Redjield,  J.,  in  Spalding  v. 
Preston,  81  Vt.  9. 

62.  Held,  that  an  action  will  not  lie  in  favor 
of  the  publisher  of  a  newspaper  upon  an  agree- 
ment to  indemnify  him  for  the  publication  of  a 
libel,  and  to  indemnify  him  for  refusing  to  give 
the  name  of  the  author.  AUam  v.  Johnmn,  43 
Vt.  78. 

63,  No  action  will  lie  to  recover  back  money 
or  property  advanced  upon  an  illegal  contract. 
Barnard  v.  Crane,  1  Tyl.  457.  For  distinction. 
see  UinMUU  v.  White,  34  Vt.  558. 

64«  Against  public  policy  .—Legislature. 
An  agreement  of  a  corporation,  upon  considera- 
tion tliat  a  party  would  withdraw  opposition  to 
the  passing  of  an  act  of  the  Legislature  touch- 
ing its  interests,  was  held  to  be  against  public 
policy  and  void.  Pingry  v.  Waahbiim,  1  Aik. 
264.     14  Vt.  387. 

65.  —sale  of  office.  The  sale  of  an  office,  or 
of  any  agency  or  influence  in  the  procuring  of 
one,  is  illegal,  and  any  contract,  made  upon  any 
such  consideration,  is  void.  FerrU  v.  Adamn, 
23  Vt.  130.    Meacham  y.Dmr,  32  Vt.  731. 

66.  —hired  electioneering.  The  plaintiff 
was  a  candidate  for  the  office  of  town  represen- 
tative. The  defendant  owed  him.  They  agreed 
that  the  defendant  should  use  his  influence  and 
do  what  he  could  for  the  plaintiff's  election,  and 
if  elected,  that  should  be  a  satisfaction  of  the 
plaintlflTs  claim.  Nothing  was  said  specially 
about  the  defendant's  vote,  but  he  did  vote  for 
the  plaintiff,  and  would  not  have  done  so,  nor 
have  favored  the  plaintiff's  election,  but  for  the 
agreement.  The  plaintiff  was  elected,  but  gave 
no  discharge  of  the  debt.  In  an  action  to  re- 
cover the  debt;— J/<f?W,  that  the  agreement  set 
up  in  defense,  although  not  agreed  to  be  kept 
secret,  was  immoral  and  void — (1),  As  a  Iwr- 
gain  of  the  defendant  to  sell  his  own  vote ;  (2), 
to  use  his  influence  and  exertions  in  the  elec- 
tion against  his  convictions  and  opinions.  Nichols 
V.  Mudgett,  32  Vt.  646. 

67.  —lobbying.  An  agreement  in  respect  to 
services  as  a  lobby  agent,  or  for  the  sale  by  an 
individual  of  his  personal  influence  and  solicita- 
tions to  procure  the  passage  of  a  public  or  pri- 
vate law  by  the  Ijegislature,  is  void  as  being 
prejudicial  to  sound  legislation,  manifestly 
injurious  to  the  interests  of  the  State,  and 
in  express  and  unquestionable  contravention 
of  public  poUcy.  Potcers  v.  Skinner,  34  Vt. 
274. 

68.  Distinction  taken  between  this,  and  an 
employment  to  conduct  properly  an  application 
to  the  Legislature.     lb. 

69.  —affecting  duty  of  public  officers.  An 
agreement  with  a  deputy  sheriff,  about  to  arrest 
a  debtor  on  execution,  that,  if  he  will  forbear, 
the  promissor  will  have  the  debtor  forthcoming 
at  a  future  time  to  be  taken  on  the  execution  in 
its  life,  is  not  illegal ;  and  the  deputy  may  sus- 


tain an  action  thereon  in  his  own  name.    Miller 
V.  Ooold,  2  Tyl.  439.    See  6  Vt.  67. 

70.  The  defendant  promised  the  plaintiff,  an 
officer,  who  had  arrested  a  debtor  on  execut  ion, 
that  if  the  plaintiff  would  suffer  the  debtor  to 
remain  with  the  defendant  and  in  his  keeping, 
he  would  have  the  debtor /forthcoming  to  be 
committed  in  the  life  of  the  execution.  Held, 
that  the  promise  was  upon  an  illegal  considera- 
tion, and  was  void  in  law.  Stevens  v.  Webb,  2 
Vt.  344.  18  Vt.  22. 

71.  The  defendant  being  legally  imprisoned 
for  a  military  fine  gave  his  note  to  the  adjutant 
of  the  regiment,  instead  of  money,  in  SiUisfac- 
tion  of  the  execution,  and  was  discharged.  Held, 
that  the  note  was  upon  sufficient  consideration. 
Kingsiniry  v.  Whitney,  5  Vt.  470. 

72.  The  plaintiff,  a  deputy  sheriff,  held 
against  the  defendant  an  execution  for  collec- 
tion, when  the  defendant  promised  him  that  if 
he  would  levy  the  execution  upon  real  estate, 
the  defendant  would  pay  him  for  doing  it,  and 
would  indemnify  him.  The  plaintiff  made  such 
levy,  instead  of  taking  personal  property,  for 
which  the  •  execution  creditor  sued  the  sheriff 
and  recovered  judgment,  which  the  defendant 
paid.  Held,  that  it  did  not  appear  that  the  con- 
tract was  understood  to  be  for  mere  ease  and  fa- 
vor, or  to  hire  the  plaintiff  to  violate  a  known 
official  duty,  and  that  the  plaintiff  was  entitled 
to  recover  the  fees  for  the  levy.  GUason  v. 
J^riggs,  28  Vt.  135. 

73.  A  contract  to  indemnify  a  sheriff  for 
past  neglect  is  not  illegal.  Hall  v.  Huntoon,  17 
Vt.244. 

74.  —interest  of  towns.  The  consideration 
of  a  promissory  note  was,  that  the  plaintiff 
would  forbear  to  bid  against  the  defendant  for 
the  support  of  the  town  paupers  at  a  public  auc- 
tion. Held,  that  such  contract  tended  to  work 
injustice  to  the  town,  was  against  public  policy, 
and  was  void.    Noyes  v.  Pay,\4  Vt.  384. 

75.  The  plaintiff,  a  physician,  contracted 
with  the  overseers  of  the  poor  of  P,  to  attend 
upon  a  pauper  then  chargeable  toP,  and  that  if 
P  should,  by  a  contemplated  order  of  removal, 
succeed  in  establishing  the  legal  settlement  of 
the  paui)er  to  l>e  in  8,  then  P  should  pay  him 
a  reasonable  compensation  for  his  services— oth- 
erwise, nothing.  P  did  succeed  in  establishing 
such  settlement  to  be  in  S.  In  a  subsequent  ac- 
tion by  P  against  8  to  recover  such  expenses, 
it  was  adjudged  that,  as  between  the  towns, 
such  contract  was  so  far  against  public  policy 
that  P  could  not  recover.  In  this  action  against 
P,  held,  nevertheless,  that  the  contract  was 
valid,  as  between  these  parties,  and  that  'the 
plaintiff  could  recover.  Edson  v.  Pawlet,  22 
Vt.  291.  See  Pawlet  v.  Sandgate,  19  Vt.  621. 

76.  —private  interests.  The  plaintiff  was 
in  the  employ  of  O,  temporarily,  as  clerk  in  his 
store.    O  sold  out  the  goods  to  the  defendant, 
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to  be  appraised  by  one  P.  The  plaintiff  did  not 
intend  to  remain  during  the  invoicing  and  ap- 
praisal, but  consented  to  do  so  upon  the  defend- 
ant's promise  to  pay  him  ^25,  for  assisting 
therein.  At  the  same  time  he  expected  to  re- 
ceive from  O,  and  did  receive  from  him,  the 
same  pay  as  before'the  sale.  This  the  defend- 
ant understood.  Held,  that  the  promise  was  up- 
on good  consideration,  and  the  contract  was 
not  void  as  against  public  policy.  S/uiUurJc 
V.  ^eWs,  44  Vt.  262. 

77.  Where  one  creditor,  who  had  an  indi- 
vidual claim  against  an  embarrassed  debtor,  and 
was  also  member  of  a  firm  to  which  such  debtor 
was  indebted,  consented  to  make  his  firm,  with 
other  creditors,  parties  to  a  contract  with  the 
debtor  to  extend  the  time  of  payment  of  their 
claims  for  a  specified  period,  if  he  could  receive 
security  for  his  individual  claim,  and  the  debtor 
gave  such  security ; — Held,  that  thisfact  merely, 
in  the  absence  of  any  evidence  that  the  exist- 
ence of  this  claim  was  denied  to  the  other  sign- 
ers of  the  contract,  or  that  they  were  encour- 
aged to  expect  that  it  would  be  treated  as  em- 
braced in  the  contract,  did  not  invalidate  the 
contract.     Jjoomis  v.    WainwHght,  21  Vt.  520. 

78.  A  contract  between  two  trustees,  by 
which  one  was  allowed  to  speculate  for  his  ad- 
vantage upon  trust  funds  for  a  consideration  to 
be  paid  to  the  other,  was  held  illegal  and  void. 
FooU  V.  Emerson,  10  Vt.  338. 

79.  Whether  an  agreement  to  abstain  from 
bidding  at  a  sheriff's  sale  is  a  legal  considera- 
tion to  support  the  promise  of  another  success- 
ful bidder,  to  share  the  benefit  of  the  purchase— 
quo^e,  Paige  v.  Hammond,  26  Vt.  375.  But 
see  Noyes  v.  Day,  14  Vt.  384,  and  as  cited,  47 
Vt.  71.    48  Vt.  246. 

80.  A  contract  to  forbear  purchasing  cer- 
tain land  at  private  sale,  and  to  assist  the  plain- 
tiff in  the  purchase  thereof,  is  not  void  as  against 
public  policy.    Morrison  v.  Darling,  47  Vt.  67. 

81.  Where  two  mortgagees  of  land,  about  to 
be  sold  in  bankruptcy,  agreed  that  one  or  the 
other  should  bid  at  the  sale,  and  that  the  one  to 
whom  the  land  should  be  **  struck  off"  should 
hold  it  in  trust,  sell  it,  and  apply  the  avails  in 
certain  agreed  proportions  upon  the  mortgages; 
—Held,  that  such  contract  was  on  good  consid- 
eration, and  was  not  void  as  against  pul)lic  pol- 
icy.    Mimsquoi.  Bank  v.  Sabin,  48  Vt.  239. 

82.  The  defendant,  one  of  several  heirs  of 
an  estate,  appeared  before  the  probate  court, 
but  solely  on  his  own  account,  to  oppose  the  al- 
lowance of  the  plaintiff's  account  as  administra- 
tor of  said  estate.  In  consideration  that  the 
defendant  would  withdraw  his  opposition,  the 
plaintiff  executed  to  the  defendant  a  release  of 
a  debt  due  from  him  to  the  estate.  Held,  that 
such  release  was  upon  sufl9cient  consideration, 
and  was  a  bar  to  a  recovery  for  such  debt.  Hol- 
lyrook  V.  Blodget,  5  Vt.  520. 


J3.  In  consideration  of  a  promise  by  the  de- 
fendant to  pay  the  plaintiff,  a  lawyer,  extra  for 
his  services  beyond  the  fees  allowed  by  law  to 
administrators,  the  plaintiff  undertook  the  ad- 
ministration of  the  estate  of  the  defendant's 
father,  which  involved  matters  of  complication 
and  difllculty,  requiring  the  services  of  a  law- 
yer. Held,  that  this  was  a  promise  for  com- 
pensation, beyond  statutory  fees,  for  services 
beyond  the  ordinary  services  of  an  administra- 
tor, and  was  a  valid  contract,  not  prohibited  by 
statute,  nor  against  public  policy.  HubbeU  v. 
Olmstead,  36  Vt.  619. 

84.  Services  performed  in  giving  informa- 
tion to  the  defendant  as  to  who  were  witnesses 
in  a  suit  in  which  the  defendant  was  interested 
and  what  could  be  proved  by  them,  in  pursu- 
ance of  an  agreement  to  that  effect,  were  held  to 
be  a  good  consideration  for  a  contract.  Cobb  v. 
Cmrdery,  40  Vt.  25.  Chandlery.  Mown,  2  Vt. 
193. 

85.  —Maintenance.  The  plaintiff  and  de- 
fendant having  a  similar  interest,  dependent  up- 
on a  settlement  of  the  same  question,  orally 
agreed  that  the  plaintiff  should  commence  and 
pro.<*ecute  a  suit  in  his  name,  by  which  that  ques- 
tion would  be  decided,  and  which,  as  they  be- 
lieved, would  practically  enure  to  the  benefit  of 
both ; — that  the  plaintiff  should  make  all  the 
disbursements,  and  when  finally  ascertained  and 
adjusted,  that  the  defendant  should  pay  the 
plaintiff  the  one-half.  The  plaintiff  accordingly 
brought  and  prosecuted  his  suit  to  judgment, 
and,  having  paid  all  the  expenses  thereof, 
brought  this  action  of  general  assumpsit  for 
money  paid,  to  recover  the  one-half.  Held,  that 
the  defendant's  promise  was  upon  good  consid- 
eration ;  that  the  agreement  was  not  within  the 
statute  of  frauds ;  that  it  was  not  against  pub- 
lic policy,  as  for  maintenance;  and  that  the 
plaintiff  could  recover  against  a  plea  of  the  stat- 
ute of  limitations,  the  one-half  of  such  expenses 
which  the  plaintiff  paid  within  six  years  before 
the  suit.     Dorwin  v.  Smith,  35  Vt.  69. 

86.  —Restraint  of  trade.  In  a  contract  of 
copartnership  for  two  years  between  A  and  B, 
physicians,  it  was  agreed  that  if  A  sold  out  to 
B  at  the  expiration  of  the  term,  he  was  not  to 
"  settle  himself  in  practice"  within  20  miles  of 
B,  and  if  B  did  not  purchase  of  A  his  real  es- 
\Me  &c.,  B  was  not  to  **  settle  in  the  practice  of 
medicine  and  surgery  "  within  10  miles  of  A. 
Held,  that  this  was  a  contract  not  forbidden  by 
any  principle  of  policy  or  law,  and  that  an  in- 
jimction  lay  to  prevent  a  breach  of  it.  Butler 
v.  Burleson,  16  Vt.  176. 

87.  A  contract  for  a  limited  and  partial  re- 
straint of  trade,  if  reasonable,  and  made  on 
good  consideration,  is  valid— as  where  the  de- 
fendant, in  consideration  that  the  plaintiff,  a 
dentist,  would  purchase  of  him  a  quantity  of 
mineral  teeth,  agreed  that  he  would  not  sell 
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such  teeth  to  any  other  person  in  Montpelier, 
the  place  of  the  plaint ifTs  residence  and  busi- 
nefe,  so  long  as  the  plaintiff  should  keep  him- 
self supplied  therewith  by  purchases  of  the  de- 
fendant.    Clark  V.  CroHby,  37  Vt.  188. 

88.  Duress.  An  officer  having  attached 
liank  bills  upon  a  suit  which  was  afterwards 
settled,  refused  to  surrender  them  to  the  debtor 
except  upon  the  debtor  agreeing  that  he  might 
retain  a  part  of  them,  as  a  pretended  rewanl 
for  finding  them.  Held,  that  such  agreement 
was  compulsory  and  not  binding;  that  the 
debtor  could  recover  for  the  amount  so  re- 
taineti ;  or,  upon  his  electing  to  avoid  the  agree- 
ment, that  the  officer  was  liable  as  his  trustee. 
LoTfjay  V.  Lee,  36  Vt.  480. 

89.  A  person  employed  by  another  whom 
he  has  illegally  imprisoned,  to  render  services 
in  freeing  him  from  such  imprisonment,  cannot 
recover  therefor.  Mattocks  v.  Owen,  5  Vt. 
42. 

90.  Where  one  falsely  claimed  that  he  had 
purchased  certain  property,  knowing  that  he 
had  not,  and  maliciously  and  without  cause 
8ue<l  out  a  writ  in  trover  for  it,  for  the  purpose 
of  frightening  and  causing  the  owner  to  sell  it 
to  him,  and  the  owner,  through  fear  of  arrest 
and  imprisonment,  such  as  to  lead  a  man  of  or- 
dinary firmness  to  be  moved  and  controlled  by 
it,  yielded  to  the  claim  and  made  the  sale  ; — 
Held,  that  the  sale  was  voW  for  duress.  Broitn- 
eU  V.  TalcoU,  47  Vt.  248. 

91.  The  defendant  gave  the  plaintiff  a  note 
for  the  one-half  of  a  debt  which  he  was  not 
legally  holden  to  pay,  but  which  the  plaintiff 
claimed  and  had  given  value  for,  upon  the 
threat  of  the  plaint  iff  that,  unless  this  was  done, 
he  would  collect  the  whole  of  an  execution 
which  he  held  against  the  defendant,  as  a  surety 

■with  others,  out  of  the  defendant's  property. 
Judgment  for  plaintiff  on  the  note.  Held, 
that  from  these  facts  there  was  no  legal  infer- 
ence of  fraud,  duress  or  oppression  ;  and  this 
not  having  been  found  by  the  county  court  as 
a  fact,  the  judgment  was  aflh'med.  Brown  v. 
Tyler,  16  Vt.  22. 

92.  A  paj-ment  by  the  plaintiff  of  the  de- 
fendant's disputed  counter  claim  and  a  settle- 
ment made  according  to  the  defendant's  claim, 
though  under  protest  of  the  plaintiff,  cannot  be 
said  to  be  by  duress,  because,  otherwise,  the  de- 
fendant would  have  been  left  largely  in  debt  to 
the  plaintiff.     Hibbard  v.  Mill»,  46  Vt.  243. 

93.  The  defendants,  carriers,  held  the  plain- 
tiff's goods,  which  they  refused  to  deliver  with- 
out the  payment  of  more  money  than  they  had 
a  right  to  demand.  The  plaintiff,  for  the  sake 
of  obtaining  his  goods,  paid  under  protest  the 
sum  demanded,  and  without  first  making  a  ten- 
der of  the  sum  actually  due.  Held,  that  the 
payment  wan  by  compulsion,  and  that  the 
plaintiff  could  recover  back  the  sum  wrong- 


fully demanded.    Becktct'th  v.  FrtWe,  82  Vt. 
559. 
As  to  Sunday  contracts,  see  Sunday. 

II.     Interpretation. 

94.  (General  rules—  Bight  to  understand. 

The  language  of  a  parly  to  a  contract  must  be 
construed  as  the  other  party  had  a  right  to  un- 
derstand it,  or  as  the  speaker  expected  the  other 
party  would  understand  it,  and  he  cannot  be 
permitted  to  give  it  a  different  operation  in 
consequence  of  some  mental  reservation,  (iun- 
nimn  v.  Bmwroft,  11  Vt.  490.     28  Vt.  272. 

95.  It  is  a  rule  of  law,  no  less  than  of  mor- 
als, that  what  is  expected  by  one  party  to  a 
contract,  and  known  to  be  so  expected  by  the 
other,  is  to  be  deemed  a  part  or  condition  of 
the  contract.  Kellogg,  J.,  in  Jordan  v.  Dyer, 
84  Vt.  104. 

96.  Where  the  plaintiff  asked  of  the  defend- 
ant the  extension  of  a  license,  and  the  defend- 
ant, not  intending  to  accede  to  the  request,  yet 
designedly  used  such  ** indifferent  language" 
as  produced  upon  the  mind  of  the  plaintiff  the 
impression  that  his  request  was  acceded  to,  and 
he  acted  under  that  impression  ;—Held,  that 
the  defendant  was  bound  to  the  same  extent  as 
if  he  had  used  express  words  of  assent,  even 
though  the  words  used  were  susceptible  of  an 
entirely  different  construction.  Holton  v.  Good- 
rich, 35  Vt.  19. 

97.  Where  the  defendant  had  an  account 
against  one  of  the  plaintiffs  anil  received  goods 
of  the  two  to  apply  on  his  account,  as  he  un- 
derstood, but  not  as  the  other  plaintiff  under- 
stood ; — Held,  that  if  from  the  conduct  of  all 
the  parties  he  had  good  reason,  as  a  prudent 
man,  to  understand  that  the  goods  were  deliv- 
ered and  received  to  apply  on  such  account, 
they  must  be  so  applied.  Lein'n  v.  Park,  47 
Vt.'886. 

98.  Oontemporaneous  instruments.  Sev- 
eral instruments  executed  at  the  same  time,  be- 
tween the  same  parties,  and  upon  the  same 
subject  matter,  are  to  be  treated  as  one  instru- 
ment and  to  l>e  construed  together.  Winy  v. 
Cooper,  87  Vt.  178.  Raymond  v.  RoherU,  2 
Aik.  204.  Strong  v.  Barnes,  11  Vt.  221.  Reed 
V.  Ffeld,  15  Vt.  672.  Rogers  v.  Bancroft,  20 
Vt.  260.  Tittemore  v.  Vt.  Mutual  F.  Ins.  Co., 
20  Vt.  546.     Graham  v.  Sterens,  34  Vt.  166. 

99.  Nice  grammar.  The  great  object,  and 
indeed  the  only  foundation  of  all  rules  of  con- 
struction of  contracts  [as  a  deed],  is,  to  come 
at  the  intention  of  the  parties.  Any  rule  which 
leads  aside  from  this  grand  object,  is  to  be  dis- 
regarded—as, a  nice  grammatical  construction, 
&c.     Gray  v.  Clark,  11  Vt.  588. 

100.  This  last  is  specially  true,  where  the 
words  of  the  instrument  are  obviously  not  those 
of  a  professional  scrivener,  but  of  an  inexpert. 
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enced  draftsman.    Hood  v.  Johnson^  26  Vt.  64, 
71. 

101.  Apparent  error.  Wliere  it  is  per- 
fectly apparent  upon  the  face  of  a  written  in- 
strument that  a  mere  clerical  error  has  been 
made,  and  it  is  also  apparent  from  the  face  of 
the  instrument  what  the  correction  should  be 
to  make  it  as  intended,  the  court  will  correct 
such    error   by   construction.      Richmond   v. 

Woodard,  33  Vt.  888.      Wood  v.   Cochrane,  89 
Vt.  544.     Goodwin  v.  Perkins,  89  Vt.  698. 

102.  Thus,  in  the  description  of  land  in  the 
levy  of  an  execution,  the  word  *' northwest," 
as  descriptive  of  a  comer,  was  taken  to  mean 
**  southwest."    Banuird  v.  Russell,  19  Vt.  384. 

103.  This  rule  applied  where  the  name  of  a 
piTson  was  inserted  in  the  condition  of  a  bond 
whose  name  did  not  elsewhere  appear  in  it,  and 
was  not  connected  with  the  subject  matter  of 
it,  in  place  of  another  name  which  apparently 
ought  to  have  been  inserted.  Richmond  v.  Wood- 
ard. 

104.  Operattve  effect.  In  construing  a 
contract,  words  arc  not  to  be  taken  in  a  frivo- 
lous or  ineffectual  sense,  where  a  contrary  ex- 
position can  be  given  them;  and  where  the 
meaning  of  the  language  used  is  doubtful,  or 
susceptible  of  two  senses,  that  is  to  be  adopt- 
ed which  will  give  effect  to  the  instrument  as  a 
legal  contract,  rather  than  that  which  will  ren- 
der it  inoperative.  Thrall  v.  NetteU,  19  Vt. 
203. 

105.  —to  every  part.  Agreements  must 
be  construed,  If*  possible,  so  as  to  give  effect  to 
every  part,  and  form  from  the  parts  a  harmoni- 
ous whole.  Instance,  IfffdevtUe  Co.  v.  Ba^le 
R.  A  Slate  Co,,  44  Vt.  895. 

106.  (General  words,  and  specific.  Gen 
eral  words  in  a  contract,  or  conveyance,  will 
be  explained  and  controlled  by  more  particular 
and  specific  words  in  the  same  instrument,  re- 
garding the  same  subject  matter.  Thus  a  con- 
veyance was  of  **a  certain  piece  of  land  ♦  *  des- 
cribed as  follows,  viz :  it  being  two  hundred 
shares,  numbers  as  follows— No.  one  to  two 
hundred  inclusive,  $100  each  share" — being 
stock  in  a  manufacturing  corporation.  Held, 
that  this  was  to  be  construed  as  a  conveyance 
of  stock,  and  not  of  land.  Wheelock  v.  MouUon, 
15  Vt.  519. 

107.  It  is  an  ordinary  rule  of  construction 
of  writings,  that  where  there  is  a  special  enum- 
eration of  particulars,  and  general  words  are 
also  used,  the  general  words  refer  to  (mrticulars 
of  the  same  nature  or  kind  as  those  specifically 
named.     Brainerd  v.  Feck,  84  Vt.  496. 

108.  The  words— **meaning  to  sell  all  our  in- 
terest in  the  articles  of  personal  property  of  S. 
&  Co.,"  as  used  in  a  bill  of  sale  which  com- 
menced :  * 'Bought,  &c.,  the  following  articles," 
and  then  specified  the  articles  with  the  price 
of  each---were  held  to  be  but  words  of  reference, 


and  not  to  include  an  article  not  enumerated. 
Jlickok  V.  Stewns,  18  Vt.  111. 

109.  In  a  contract  of  sale  of  a  patent  right 
for  a  certain  machine,  it  was  provided,  that  'if 
there  should  be  any  defect  in  said  patent 
whereby  all  its  privileges  can  not  be  enforceil, 
or  if  there  shall  be  any  other  invention  so  near- 
ly like  it  as  to  materially  affect  the  value  of  the 
same  now  in  the  patent  office,  or  if  there  should 
be  any  oVier  defect  whatever,  this  contract  to  be 
void."  Held,  that  this  last  general  clause  had 
reference  to  the  same  class  of  defects  as  before 
specified, — that  they  embraced  defects  in  the 
patent  only  and  not  in  the  machine.  Vanghan 
V.  Pm-ter,  16  Vt.  366. 

110.  Practical  construction.  Where  the 
terms  of  a  written  contract  are  equivocal,  re- 
sort may  always  be  had  to  the  circumstances 
under  which  it  was  executed,  and  the  contem- 
poraneous construction  given  to  it  by  the  par- 
ties, as  evidence  by  possession,  or  other  similar 
acts,     (hray  v.  Clark,  11  Vt.  588. 

111.  The  acts  of  parties  in  the  execution  of 
a  contract  are  admissible,  to  show  how  the  imr- 
ties  understood  their  contract,  and  as  a  practi- 
cal construction  of  it.  Barker  v.  Troy  cfc  R. 
R,  Co.,  37  Vt.  766. 

112.  The  rights  of  parties  under  a  written 
contract, — how  far  determined  by  the  practical 
construction  of  it  by  the  parties,  and  their  con- 
cessions. Jb.     Thompson  v.  Prauty,  37  Vt.  14. 

Vt.  <fc-  Canada  R.  Co.  v.  Vt.  Central  R.  Co.,  34 
Vt.  3. 

113.  Instances  of  interpretation.  The 
literal  Import  of  the  words  of  a  contract— "I 
agree  to  pay,  &c.," — was  held  to  be  controlled 
by  the  subject  matter  and  the  relations  of  the 
parties,  and  to  l»e  the  contract  of  a  firm  of 
which  the  plaintiff  and  defendant  were  mem- 
bers, and  not  the  individual  undertaking  of  the 
defendant  to  the  plaintiff.  HiUs  v.  Bailey,  27 
Vt.  548. 

114.  Bill  of  sale  given  as  seciuity  for  a  debt, 
—interpreted  by  reference  to  its  purpose. 
Durkee  v.  LeUind,  4  Vt.  612. 

115.  An  ambiguous  written  contract, — doubt- 
ingly  construed.     Foot  v.  MaxJiams,  9  Vt.  223. 

116.  A,  by  deed,  granted  to  B  the  right  of 
procuring  marble  from  A*s  land.  Held,  that  A 
had  no  right  to  the  small  pieces  of  marble  brok- 
en off  in  reducing  the  blocks  to  size  and  shape 
for  sawing.     Rice  v.  Ferris,  2  Vt.  62. 

117.  Particular  terms.  Certain  stoves, 
delivered  upon  a  contract  payable  in  "goml 
cooking  stoves  at  the  furnace  price "  (the  ven- 
dor not  being  a  manufacturer),  fell  to  piect»8  on 
putting  fire  in  them,  from  some  latent  defect. 
Held,  that  the  words  did  not  amount  to  a  war- 
ranty  of  quality,  and  that  no  warranty  was  im- 
plied ;— that  no  definite  quality  can  be  intended 
by  the  term  good,  and  that  the  language  imports 
nothing  but  opinion.  Barrett  v.  HaU^  1  Aik.  369. 
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118.  On  a  sale  of  pork,  with  a  stipulation 
that  the  seller  should  be  '^accountable  for  the 
qimlity  and  weight  of  the  pork  only  ;" — Held^ 
tiiat  he  was  accountable  if  the  pork  was  not 
salted  according  to  the  usual  custom.  Adams 
V.  Simple,  Brayt.  237. 

119.  Where  a  party  binds  himself ''to  exe- 
cute and  deliver  a  good  and  valid  deed  of  lands, 
with  the  usual  covenants  of  seisin  and  war- 
ranty/* and  he  afterwards  conveys  the  title 
which  he  had  to  another,  he  has  broken  his  con- 
tract and  the  other  party  may  soe  for  the  breach, 
or  may  treat  the  contract  as  rescinded.  Stow 
V.  Steren*,  7  Vt.  27. 

120.  The  words,  ''shall  make  and  well  exe- 
cute a  good,  authentic  deed,"  relate  merely  to 
the  validity  and  sufficiency  of  the  deed,  in  point 
of  law,  to  convey  whatever  right  the  grantor 
then  had  in  the  premises,  and  do  not  refer  to 
the  title  to  be  conveyed.  Preston  v.  Whif4;omb, 
11  Vt.  47.     Redpld,  J.,  dissenting. 

121.  The  words,  "to  give  a  good  warranty 
deetl,"  are  descriptive  of  the  kind  of  deed  to  be 
given,  and  not  of  the  title,  and  are  satisfied  by 
the  giving  of  such  a  deed,  though  there  Ik?  an 
outstanding  mortgage.  Joalyn  v.  Taylor,  33 
Vt.  470. 

122.  But  a  contract  "to  convey  by  a  deed 
of  conveyance  a  tract  of  land,"  is  a  contract 
not  merely  to  gire  a  deed,  but  to  convey  the  land 
and  give  title.  Ixiitrene^e  v.  Dole,  11  Vt.  549. 
33  Vt.  474. 

123.  An  attorney  agreed  not  to  charge  his 
client  for  any  costs,  except  ofllcer*s  fees  on 
uncoUeeted  demands.  One  demand  was  satis- 
fied by  a  levy  upon  lands.  Held,  that  this  was 
a  demand  collected;  and  as  the  whole  pay,  in- 
eluding  the  costs,  had  gone  to  the  client,  he 
must  pay  such  costs  to  the  attorney.  Davis  v. 
DMtner,  10  Vt.  529. 

124.  The  defendant  induced  the  plaintiff  to 
take  in  trade  a  note  which  he  represented  to  be 
"perfectly  good."  Held,  that  this  was  tanta- 
mount to  saying  that  the  maker  was  amply  re- 
sponsible.     Weeks  V.  Benton,  7  Vt.  67. 

125.  Ch.  34  of  the  acts  of  1824  enacted,  that 
"the  standard  weight  of  rye  and  Indian  com 
shall  be  fifty-six  pounds,  nett,  to  the  bushel." 
Held,  that  this  defined  the  import  of  the  term 
in»hel;  and  that  a  contract  for  the  delivery  of 
100  "bualiels"  of  corn  was  satisfied  by  the  de- 
livery of  56  hundred  pounds  of  com,  though 
measuring  less  than  100  Winchester  bushels. 
HiehardMm  v.  Spafford,  13  Vt.  245. 

126.  A  contract  to  pay  "in  hmther**  implies 
that  it  shall  be  of  merchantable  quality.  If 
condemned  and  stamped  by  the  leather  seal  er 
M  "Aarf,"  this  is  evidence  that  it  was  not  such 
as  to  satisfy  the  contract.  EUdm  v.  Park/mmt, 
17  Vt.  105. 

127.  An  agreement  being  that  a  lessee  should 
give  "suflScient"  security  for  the  rent  •,—Held, 


that  if  the  security  offered  was  in  fact  adequate, 
it  might  be  either  personal  or  real  security ;  and 
that  it  was  no  legal  objection  to  the  real  securi- 
ty offered,  that  there  was  a  previous  mortgage 
upon  it.     Ha/rd  v.  Broxtn,  18  Vt.  87. 

128.  In  the  sale  of  lamp  oil  the  warranty 
was,  that  the  oil  should  "stand  the  climate  of 
Vermont  without  chilling."  Held,  that  the  prop- 
er constniction  of  the  warranty  was,  that  the 
oil  would  not  chill  when  employed  in  Vermont 
in  any  of  the  ordinary  uses  in  which  lamp  oil 
is  employed,  and  in  the  manner  in  which,  in 
business,  lamp  oil  is  required  to  lie  used.  Hart 
V.  Hammett,  18  Vt.  127. 

129.  A  contract  for  the  delivery  of  "  good 
coarse  salt"  is  answered  by  the  delivery  of  coarse 
salt,  as  good,  in  fact,  and  not  in  reputation 
merely,  for  all  the  uses  to  which  salt  is  ordina- 
rily applied,  as  a  medium  of  the  kinds  of  coarse 
salt  then  known  and  used  in  the  vicinity.  If 
inferior  in  kind,  or  not  a  go<Kl  article  of  the 
kind,  the  contract  is  not  answered.  Ootut  v. 
Tvmer,  21  Vt.  437. 

130.  A  note  payable  in  "half-blooded  merino 
wool,"  is  not  answered  b}'  the  delivery  of  wool 
of  which  a  part  does  not  fairly  and  reasonably 
answer  the  quality  and  fineness  of  half-blooded 
merino,  and  of  an  ^ual  amount  of  finer  and 
better  quality,  so  as  to  make  the  averse  equal 
to  half-blooded  merino.  All  the  wool  nmst  be 
of  the  quality  contracted  to  be  paid.  Perry  v. 
Smith,  22  Vt.  301. 

131.  An  order  drawn  for  "37.89"  was^^W 
to  l>e  intelligible  and  to  express  the  currency  of 
the  U.  S.  dollars  and  cents.  Northrop  v.  San- 
born, 22  Vt.  433. 

132.  The  plaintiff  contracted  to  do  certain 
work,  "  rip-rap,  at  50  cents  per  cubic  yard." 
In  the  absence  of  proof  of  any  general  usage  or 
unifora:  custom  to  determine  the  mode  of  meas- 
urement ; — Held,  that  the  measurement  of  the 
work  should  be  of  the  stone  as  fitted  and  laid 
into  the  wall— the  rip-rap  wall— and  not  the 
excavation,  or  stone  l>efore  being  broken.  Wood 
V.  Vt.  Central  H,  Co.,  24  Vt.  608. 

133.  In  a  written  contract  for  finishing  a 
house,  the  stipulation  was:  "The  work  to  l)e 
done  in  the  l>est  style  and  design  of  the  present 
time,  and  adapted  to  such  a  hou»(^  and  its  several 
parts,  and  in  as  good  a  style,  and  workmanship, 
and  finish,  as  any  in  Burlington,  Vt."  Held, 
that  this  limited  the  expenniveness  of  the  styles, 
designs,  or  patterns, of  the  finish  to  the  8tyle,and 
workmanship,  and  finish  of  tin;  Ix'St  houses  in 
Burlington.     Herrick  v.  Noble,  27  Vt.  1. 

134.  A  conveyance  of  "all  one's  personal 
property  of  every  name  and  nature,"  was  held  to 
convey  the  gnmtor*s  choses  in  action.  Sherman 
V.  Dodge,  28  Vt.  26. 

135.  The  plaintiff  contracted  with  the  de- 
fendant to  manufacture  for  him  100  straw-cut- 
terQ^— the  defendant  "  to  furnish  the  castings." 
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Held,  that  the  defendant  was  bound  to  furnisli 
tlie  iron  castings  finished  and  fitted  to  tlie  use 
intended,  and  not  simply  as  the}^  came  from  the 
foundry.     AUen  v.  ThraU,  36  Vt.  711. 

136.  The  plaintiff's  son  conducted  the  busi- 
ness of  a  small  store  of  the  plaintiff,  under  an 
j^reement  that  the  son  should  have  a  * 'support" 
for  himself  and  family  out  of  the  business. 
Both  took  goods  from  the  store  as  they  wanted 
for  family  use,  and  no  account  was  kept  of 
them.  While  the  son  was  thus  in  the  store, 
the  defendant,  a  physician,  doctored  the  son's 
wife,  under  an  agreement  with  him  that  the  de- 
fendant would  take  his  pay  therefor  out  of  the 
store,  and  goods  were  so  delivered  from  time 
to  time  as  the  services  were  rendered.  These 
services  were  necessary,  and  the  son  had  no 
means  of  payment  except  ^rom  the  store.  The 
goods  were  charged  on  the  store  books,  and, 
two  or  three  days  after  the  son  left  the  store, 
h^  credited  the  defendant  for  his  services,  on 
the  books.  The  plaintiff  erased  the  credit  and 
brought  suit  for  the  goods.  Heldj  that  he  could 
not  recover  ;— that  the  defendant's  services  fell 
under  the  denomination  oimipport  of  the  family, 
&c.     Marne  v.  PairerH,  45  Vt.  300. 

137.  The  defendant  had  contracted  to  do  a 
certain  job  of  work  for  a  third  person  by  a  cer- 
tain time,  to  Ikj  paid  for  *'*when  completed." 
He  stated  over  this  contract  to  the  plaintiff,  and 
purchased  goods  of  him,  to  ha  paid  for  when 
the  defendant  should  complete  the  job  and  get 
his  jmy.  Held,  that  the  plaintiff  was  entitled  to 
sue  for  the  gotxls,  whenever  the  time  had  elaps- 
ed in  which  the  job  was,  by  the  contract,  to  be 
completed  and  paid  for,  though  not  then  com- 
pleted, nor  paid  for.  Bmia  v.  Mason,  4  Vt. 
868. 

138.  The  defendant's  agreement  to  give  a 
note,  *'to  be  approved"  by  the  plaintiff,  was 
held  to  mean  a  note  with  a  surety,  or  some 
security  beyond  that  of  the  defendant  alone. 
Hale  V.  Joruit,  48  Vt.  227. 

139.  Other  instances.  The  defendant  gave 
C  a  bond  conditioned  to  support  him  during 
his  natural  life,  and  [or]  to  furnish  him  food, 
apparel,  &c.,  until  the  sum  of  $1,700,  received 
of  (J,  and  the  interest  accruing  thereon,  sli6uld 
be  so  expended.  C  died  before  the  full  expend- 
iture of  the  $1,700.  Held,  by  construing 
several  instruments  together,  that  the  condition 
of  the  bond  was  fully  performed,  and  that  the 
defendant  was  not  liable  to  ("s  administrator 
for  the  unexpended  balance.  Watthbuni  v. 
Titus,  10  Vt.  306. 

140.  Sept.  30,  1839,  the  defendant  leased  to 
the  plaintiff  certain  lands  for  the  life  of  the  de- 
fendant, with  a  proviso  that  if  the  defendant 
should  sell  the  premises,  the  lease  should  be 
void  from  and  after  the  first  day  of  October 
next  after  the  sale, — the  plaintiff  covenanting 
to  pay  $130  on  the  day  of  the  date  of  the  lease 


$180  Oct.  1,  1841,  and  a  like  sum  annually 
thereafter,  and  to  surrender  possession  on  the 
first  day  of  October  after  the  sale.  The  plain- 
tiff, on  the  day  of  the  execution  of  the  lease, 
paid  the  $130,  and  afterwards,  on  the  same 
day,  the  defendant  conveyed  the  premises  to 
a  third  person  who  took  possession,  and  the 
plaintiff  never  went  into  possession.  Held, 
that  the  $130  paid  was  the  compensation  for 
the  first  year's  enjoyment,  paid  in  advance,  and 
that  the  plaintiff  could  recover  the  same,  in  an 
action  for  money  liad  and  received,  as  for  a 
failure  of  consideration.  Wetks  v.  HunU  13 
Vt.  144. 

141.  Under  an  agreement  between  tenants 
in  common  of  a  mill,  that  each  should  occupy 
in  severalty  for  certain  successive  periods  of 
time^  and  that  each  should  make  all  repairs  up- 
on the  mill  necessary  to  be  made  during  his 
term  of  occupancy,  not  exceeding  three  dollars 
in  amount,  and  that  all  repairs  exceeding  that 
amount  should  In?  at  their  joint  expense,  in 
pniportion  to  their  respective  interests  in  the 
mill  ',—Held,  that  all  necessary'  repairs  made  at 
any  one  Uine,  not  exceeding  three  dollars  in 
amount,  were  to  be  at  the  sole  expense  of  the 
tenant  then  occupying ;  but  if  the  repairs  made 
at  one,  ti^ne  exceeded  three  dollars,  then  the 
whole  sum  was  to  be  a  joint  charge.  Kidder  v. 
Rixfin-d,  16  Vt.  169. 

142.  In  March,  1846,  by  written  contract, 
the  plaintiff  bargained  to  purchase  of  the  de- 
fendant, at  a  certain  price  per  thousand  feet,  a 
quantity  of  timber  then  lying  on  the  banks  of  a 
river,  which  the  parties  e  xpected  could  be  float- 
ed off  to  market  by  the  rise  of  water  of  that 
spring— the  quantity  to  be  ascertained  by  the 
survey  of  certain  persons  agreed  upon  :  and,  as 
soon  as  surveyed,  the  plaintiff  to  furnish  the 
defendant  *'a  promissory  note  of  hand,"  sign- 
ed, &c.,  for  the  amount,  &c.,  payable  one-half 
by  July  15,  next,  and  one-half  by  Oct.  15,  next 
—with  interest  after  July  15,  next ;  said  notes 
to  be  payable  at  some  bank  in  Boston,  if  the  de- 
fendant desires.  It  was  further  agreed,  that  if  the 
timber  could  not  l>e  got  afloat  that  spring,  &c., 
the  defendant  was  to  delay  payment  and  inter- 
est until  after  it  could  be  got  afloat.  After  the 
measurement  and  ascertaining  the  price,  the 
plaintiff  offered  to  execute*  the  notes  therefor, 
embodying  therein  the  conditions  of  the  con- 
tract as  to  delay  of  payment  and  interest,  but 
refused  to  execute  unconditional,  negotiable 
notes  payable  in  Boston,  as  the  defendant  re- 
quired. Held,  that  the  plaintiff  was  bound  by 
the  contract  to  furnish  notes  absolute  and  nego- 
tiable, payable  by  the  days  named  in  the  con- 
tract, and  that  for  want  of  performance  on  his 
part  he  could  not  maintain  trover  against  the 
defendant  for  his  appropriation  of  the  timber. 
ScoU  V.  Morse,  22  Vt.  466. 

143.  F  and  H  entered  into  a  written  con 
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tract,  signed  by  both,  as  follows:  "In  consid- 
eration of  36  shares  in  the  Vermont  Central  Rail- 
road Co.,  to  be  delivered  to  me  by  F,  on  or  be- 
fore the  first  day  of  July  next,  1  do  hereby  agree 
to  sell  to  said  F  fty  twelve  shares  in  the  £a8t 
Bethel  Factory,"  &c.  In  an  action  by  F  against 
11  for  his  refusal  to  convey  the  factory  stock , 
&c. ; — Ileldy  that  this  was  not  a  mere  giving  of 
a  ** refusal"  of  the  factory  stock,  &c. ;  that 
the  contract  was  on  good  consideration,  and 
brmnd  the  plaintiff  to  convey  the  railroad  stock, 
and  the  defendant  the  factory  stock,  &c.  Faulk- 
ner V.  Hebard,  26  Vt.  452. 

144.  The  defendant,  in  consideration  of 
$500  paid  him  by  the  plaintiff,  agreed  to  go  to 
California  and  labor  there  until  1851,  and  as 
much  of  that  year  as  could  be  used  and  give 
him  reasonable  time  to  reach  home  by  the  first 
of  Deceml)er  of  that  year,  and  Viere  equally  di- 
vide with  the  plaintiff  the  entire  avails  of  the 
expedition.  Held,  that  this  contract  did  not 
entitle  the  defendant  to  'retain  from  the  avails 
the  expenses  of  his  journey  home,  where  he 
prolonged  his  stay  until  after  December  Ist; 
but  that  the  time  to  which  he  was  bound  to 
make  a  division  of  his  earnings,  was  only  such 
a  time  previous  to  Deceml)er  1st  as  would  afford 
him  reasonable  time  thereafter  to  reach  home 
by  that  day.     Thomptton  v.  Prmtty,  27  Vt.  14. 

145.  The  parties  had  entered  into  a  written 
contract  for  the  sale  of  a  farm,  with  other  stipu- 
lations as  to  the  fodder,  &c.,  which  writing  was 
left  with  the  plaintiff,  and  he  lost  it.  Upon 
completing  the  trade  and  deeding  the  farm,  the 
parties  disagreed  as  to  the  terms  of  the  writing, 
when  the  plaintiff  before  delivering  the  land 
gave  the  defendant  another  writing,  agreeing  to 
produce  the  lost  writing,  or  to  take  the  defend- 
ant's recollection  and  construction  of  it.  On 
trial  of  an  action  involving  the  terms  of  the 
first  writing,  the  plaintiff  could  not  produce  it, 
and  the  parties  disagreed  in  their  testimony  as 
to  its  terms.  Held,  that  the  defendant's  recol- 
lection and  constiuction  shi.uld  be  taken,  for  it 
was  so  agreed.  CarpinUr  v.  French,  28  Vt. 
796. 

146.  A  contract  for  drawing  timlwr  and 
loading  it  upon  railroad  cars  provided,  that 
"the  whole  job  shall  be  finished  by  the  15th 
day  of  March  next;  the  timber  to  be  loaded  on 
the  ears  at  such  time  as  the  said  S  (the  defend- 
ant) shall  direct  after  said  timber  shall  be 
drawn,  provided  the  cars  shall  be  furnished  by 
the  railroad  company."  The  defendant  tried 
but  failed  to  get  cars  from  the  railroad  com- 
pany until  after  March  15th.  Held,  that  the 
ttue  meaning  of  the  contract  was,  that  the 
drawing  and  earring  of  the  timber  sliould  be 
fully  completed  on  the  15th  of  March,  and  that 
the  plaintiff  (the  contractor)  was  not  bound 
after  that  to  load  the  timber.  ChamberUn  v. 
BwU,  38  Vt.  80. 


147.  In  a  contract  for  the  furnishing  of  a 
monument  [as  by  a  parent  for  a  deceased  child], 
the  directions  given  as  to  quality,  inscription, 
&c.,  should,  for  special  reasons,  l\e  literally  and 
exactly  followed.  Vtall  v.  Hubbard,  37  Vt. 
114. 

148.  By  the  contract  the  plaintiff  was  to 
furnish  for  the  defendant  a  monument  of  "good 
white  marble,"  with  the  name  "Octavia  Jane" 
inscribed  upon  the  shield.  lie  did  furnish  a 
monument  of  which  the  material  was  *'good 
white  marble,"  but  it  had  a  discoloration  or 
stain  on  it,  across  which  a  part  of  the  inscrip- 
tion was  wrought,  which  stain  had  gotten  upon 
it  by  some  accident,  was  temporary,  and  by 
lapse  of  time  and  exposure  to  the  open  air  and 
frost  would  disappear,  llie  name  inscribed 
upon  the  shield  was  *'Octavia  J.,"  because 
there  was  not  room  to  insert  the  full  name 
upon  the  shield  without  putting  one  name  above 
the  other,  and  the  plaintiff  in  good  faith  be- 
lieved it  would  look  better  and  be  more  satis- 
factory to  inscrilK?  it  as  he  did.  Held,  that  each 
of  these  was  a  substantial  defect ;  that  the  con- 
tract was  not  complied  with,  and  the  defend- 
ant not  bound  to  receive  the  monument.     Tb. 

149.  The  plaintiffs  purchased  of  one  Rey- 
nolds a  canal  boat,  taking  a  bill  of  sale  thereof, 
with  this  stipulation  added  :  *'I  further  agree 
that  there  is  no  incumbrance  on  said  lioat,  ex- 
cept what  is  held  by  P.  E.  Haven,  and  about  ^^25 
to  William  Cain  on  her  sails ;  and  I  agree  to  pay 
said  Cain  and  clear  said  sails  from  said  Cain's  in- 
cumbrance as  soon  as  practicable  "  ;  and  at  the 
same  time  the  defendant  wrote  and  signed  upon 
the  back  of  the  instrument  the  following :  **I 
guarantee  that  said  Reynolds  shall  clear  said 
canal  boat  from  said  William  Cain's  claim  on 
said  sails  as  he  has  within  agreed."  All  parties 
supposed  at  the  time  that  Cain's  claim  was  but 
!|«25.  It  was  in  fact  ^70,  and  was  a  lien  and 
charge  as  well  on  the  boat  as  the  sails.  In  an 
action  upon  the  guaranty ;—//.? W,  that  the 
words  "about  .^25"  were  words  of  description 
to  identify  the  claim  and  not  of  limitation,  and 
that  the  guaranty  bound  the  defendant  to  pay 
the  whole  of  Cain's  claim,  which  was  a  charge 
upon  the  sails,  although  it  was  at  the  same  time 
a  charge  upon  the  boat.  Brmcn  v.  Haven,  37 
Vt.  439. 

150.  The  plaintiff  contracted  to  furnish 
lumber  for  the  building  of  the  defendant's 
house,  as  fast  as  the  builders  should  want  it. 
The  plaintiff  was  dependent  upon  the  mills  in 
the  vicinity  for  the  supply  of  the  lumlHT  prom- 
ised, and  this  was  understoml  (J.  «.,  expected) 
by  both  parties  at  the  time  of  the  contract. 
From  a  failure  of  the  mills  through  a 
drought,  the  plaintiff  was  unable  to  procure 
the  lumlH^r  from  the  mills  as  fast  as  wanted  by 
the  builders.  Held,  that  as  the  plaintiff  was 
not  limited  by  the  contract  to  the  product  of 
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these  mills,  his  contract  was  broken.     Eddy  v. 
Clement,  38  Vt.  486. 

151.  In  a  contract  of  sale  by  Mrs.  Strong  of 
standing  timlxr  and  wood  was  this  provision : 
**  Said  timber  land  is  situated  on  the  easterly 
part  of  Mrs.  Strong's  Bald  Mountain  lot,  so- 
called  ;  and  said  Davis  is  to  cut  and  draw  the 
same  in  and  by  the  Slst  of  May,  1861,  and  to 
cut  and  pile  the  brush  in  a  reasonable  and  pru- 
dent manner :  said  Davis  to  have  the  right  of 
way  through  Mrs.  Strong's  said  land  on  Bald 
Mountain  for  this  purpose,  and  to  prepare  and 
make  a  road  thereon."  Held,  that  under  this 
contract  Davis,  in  order  to  perfect  his  title, 
was  bound  to  draw  the  wood  and  timlxjr,  not 
merely  from  the  particular  locality  on  which  it 
was  cut,  but  to  remove  it  entirely  from  the 
Bald  Mountain  lot,  within  the  time  specified  ; 
and  that  <iuch  timber  as  was  removed  from  the 
place  where  cut  down  into  a  pasture  on  Mrs. 
Strong's  Bald  Mountain  lot,  and  there  left  until 
after  the  expiration  of  the  time  named,  was  her 
property.     Strong  v.  Eddy,  40  Vt.  547. 

152.  The  defendant  took  a  patent  sugar 
evaporator  of  the  plaintiff  on  trial;— if  he 
'*  liked  it"  he  was  to  pay  for  it;  if  he  did  not 
*'like  it"  the  plaintiff  was  to  take  it  back. 
Held,  that  the  d<»fendant  was  required  to  bring 
to  the  trial  of  the  article  honesty  of  purpose 
and  judgment  according  to  his  capacity,  to 
ascertain  his  own  wishes;  and  that  this  was 
sufficient,  though  falling  short  of  the  care  and 
skill  of  ordinary  persons  in  making  such  de- 
termination. Hartford,  dr.,  Co.  v.  Bni^h,  43 
Vt.  528. 

153.  The  plaintiff  effected  a  sale  of  real 
estate  for  the  defendant,  for  an  agreed  percent- 
age upon  the  price  to  be  obtained  on  the  sale. 
He  sold  the  property  for  |?22,000,  and  took  in 
part  payment  certain  other  lots  at  the  price  of 
#7,325,  with  consent  of  the  defendant,  which 
lots  were  actuall}'  worth,  as  found  by  the  audit- 
or, but  514,220.  On  the  question  whether  the 
plaintiff  was  entitled  to  the  agreed  \)ercentage 
upon  the  whole  sum  of  f  22,000  :—Held,  that 
the  percentage  was  to  be  computed  upon  the 
real,  and  not  a  fictitious,  price  of  the  property 
sold ;  but  if  the  parties  to  the  contract,  or  the 
plaintiff  and  defendant,  judged  the  lots  taken 
in  payment  to  be  worth  the  price  at  which  they 
were  taken,  the  price  was  not  fictitious ;  and 
the  mere  fact  that  they  were  worth  less,  in  the 
absence  of  any  finding  that  the  parties  judged 
them  tol)e  worth  less,  could  not  have  the  effect  to 
diminish  the  plaintiff's  commissions.  Wakefield 
V.  Mem'ek,  38  Vt.  82. 

154.  Construction  of  a  particular  contract 
for  the  delivery  of  marble  at  a  certain  price  per 
cubic  foot,  but  varialile  in  future  years  accord- 
ing to  certain  yearly  price-lists  of  the  trade. 
Parkir  v.  Adams,  47  Vt.  189. 

155.  Usage.    The  usage  of  business  in  the 


vicinity  may  be  received  in  evidence,  to  show 
where  the  liability  of  a  common  carrier,  or 
wharfinger,  commences,  and  where  it  ceases. 
BUn  V.  Mayo,  10  Vt.  56.  Farm.  &  Meeh.  Bank 
V.  CliampUiin  Tr.  Co.,  16  Vt.  52,  62.  S.  C, 
18  Vt.  131.     28  Vt.  186. 

156.  Tlie  defendants,  common  carriers  on 
Lake  Champlain,  received  of  the  plaintiff  a 
package  of  bank  bills  to  carry  from  Burlington 
to  Plattaburgh,  directed  to  the  cashier  of  the 
bank  at  Plattsburgh,  and  delivered  the  same  to 
the  wharfinger  of  the  wharf  at  Plattsburgh  (at 
which  their  boat  touched),  to  carry  to  the  bank. 
The  package  was  stolen  from  the  wharfinger 
and  never  reached  the  bank.  In  an  action 
against  the  defendants  as  common  carriers ; — 
Held,  that  it  was  competent  for  the  defendants 
to  prove  that  it  was  the  uniform  usage  of  the 
defendants'  business,  in  such  cases,  to  deliver 
such  packages  to  the  wharfinger  for  him  to 
carrj"  to  the  bank,  without  their  giving  any  no- 
tice to  the  consignee,— and  that  this  us^e  was 
well  known  to  the  plaintiffs.  Farm.  &  Mech. 
Bank  v.  Champlam  Tr.  Co.,\^  Vt.  52. 

157.  Held,  that  evidence  of  such  usage  was 
admissible  in  defense,  although  not  known  to 
the  plaintiffs.  8.  C,  18  Vt.  131.  Bennett,  J., 
dissenting. 

158.  Under  a  contract  for  the  building  of 
railroad  bridges,  which  was  silent  as  to  the 
time  and  place  of  payment  ',—Held,  that  the 
usage  of  the  company,  to  pay  monthly  on  the 
estimates,  having  been  adopted  in  reference  to 
the  contractors,  this  usage  became  the  rule  of 
payment  binding  upon  the  parties  by  mutual 
consent.  Boody  v.  But.  <C-  Bur.  B.  Co.  (U.  S. 
C.  C),  24  Vt.  660. 

159.  The  words  on  a  merchant's  bill  of  sale 
of  merchandise,  **six  per  cent  off  for  cash," 
were  held  so  equivocal,  as  to  allow  proof  of 
how  those  words,  as  so  used,  were  understood 
by  usage  of  the  trade  ;— as  meaning  a  sale  upon 
six  months'  credit.  Linttley  v.  Lovely,  26  Vt. 
123. 

160.  The  particular  usage  of  the  defendant 
to  deduct,  from  the  weight  of  iron  he  purchased, 
so  much  as,  on  trial,  was  found  unsuitable  for 
use,  was  held  not  to  avail  him  in  an  action  for 
the  price,  where  it  did  not  appear  that  the 
plaintiff  had  knowledge  of  such  usage,  and  no 
such  general  usage  was  shown.  Stevens  v. 
Smith,  21  Vt.  90. 

161.  A  sale  **  for  cash  "  implies  that  there  is 
no  term  of  credit,  and  any  pretence  of  usage  or 
custom  to  call  a  sale  on  30  days'  indulgence,  or 
other  term  of  time,  a  sale  for  cash,  or  without 
credit,  is  absurd.  Chapman  v.  Heoereux,  32 
Vt.  616.  Blitm  V.  Arnold,  8  Vt.  252.  CatUn  v. 
Smith,  24  Vt.  86.  Jachmi  v.  BimmetU,  24  Vt. 
611. 

162.  Law  of  place.  It  is  a  well  settled 
rule  in  regard  to  the  construction  of  contracts, 
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that  their  validity  and  extension,  as  well  as  per- 
formance or  release,  must  be  determined  by  the 
law  of  the  place  of  contract ;  while  the  mode  of 
trial,  by  which  is  meant  the  form  of  pleading, 
the  quality  and  degree  of  evidence,  and  the  mode 
of  redress,  must  always  be  determined  by  the 
law  of  the  place  of  trial.  Harrimm  v.  Edwards^ 
13  Vt.  648.     26  Vt.  704. 

163.  —  841  to  interest.  All  the  incidents  per- 
taining to  the  validity  and  construction,  and  es- 
pecially to  the  discharge,  performance  or  satis- 
faction of  contracts,  and  the  rule  of  damages 
for  failure  to  perform  will  be  governed  by  the 
lex  loci  eontraetus^  which  is,  generally,  the  place 
of  performance.  This  governs  the  rate  of  inter- 
eat,  whether  stipulated,  or  given  by  way  of  dam- 
ages.    Peck  V.  Maifo,  14  Vt.  38. 

164.  —rate  of  exchange.  Upon  notes  and 
drafts  drawn  in  this  State  and  payable  in  New 
York,  the  current  rate  of  exchange,  as  custom- 
ary and  legal  in  that  State,  was  allowed  in  mak- 
ing up  the  judgment.  Fannert^  Bank  v.  Bur- 
chord,  33  Vt.  346. 

165.  — partnership.  The  extent  of  the  pow- 
ers of  a  copartnership  or  of  one  of  its  members 
to  bind  the  firm,  and  the  liability  of  the  mem- 
bers must  be  determined  by  the  law  of  the  place 
where  it  was  formed  and  had  its  place  of  busi- 
ness, although  the  transaction  in  question  was 
had  in  another  State.  Cutler  \.*l'h<mi(ut,  25  Vt. 
73.     HfUAingi  v.  Hopkinrnti,  28  Vt.  108. 

166.  Other  instances.  The  parties  being 
residents  of  Lower  Canada,  the  defendant  con- 
veyed to  the  plaintiff  land  there  situate  *'in 
payment "  of  his  certain  notes  to  the  plaintiff, 
the  plaintiff  agreeing  in  writing  to  re-deed  upon 
the  payment  of  the  sum  then  due  on  the  notes, 
with  interest  thereon,  at  the  end  of  two  years,— 
the  plaintiff  retaining  the  notes  and  the  defend- 
ant remaining  in  possession  of  the  land.  In  an 
action  in  this  State  upon  one  of  the  notes  ;— 
Held,  that  the  law  of  Canada  must  govern,  and 
that  by  that  law  the  deed  would  be  treated  as 
an  absolute  conveyance  in  payment  of  the  debt, 
with  right  of  repurchase.— Some  account  given 
of  Canadian  law.     Boitter  v.  Willej/,  9  Vt.  276. 

167.  The  defendant,  resident  in  this  State, 
by  letter  to  the  plaintiff,  resident  in  Rhode 
Island,  ordered,  as  a  purchaser,  lottery  tickets 
to  be  sent  him  by  mail  for  sale  in  this  State. 
The  sale  of  such  tickets  was  lawful  in  Rhode 
Island,  but  was  prohibited  by  statute  of  this 
State.  The  plaintiff  was  ignorant  of  such  pro- 
hibition. Held,  that  the  plaintiff  could  recover 
the  price  of  the  tickets.  Com  v.  HikeTy  10  Vt 
482. 

168.  In  an  action  by  a  resident  of  this  State 
against  a  railway  company,  for  neglect  in  sea- 
sonably forwarding,  from  this  State  into  Massa- 
chusetts, slaughtered  calves  less  than  four  weeks 
dd,  whereby  the  meat  became  damaged ; 
Held  to  be  no  defense,  that  the  sale  of  such  ar- 
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tides  was  a  violation  of  a  sanitary  statute  of 
that  State,  there  being  no  evidence  or  presump- 
tion that  the  plaintiff  had  knowledge  of  such 
statute ;— that  such  fact  affected  only  the  ques- 
tion of  damages,  so  far  as  it  went  to  diminish 
the  actual  or  salable  value  of  the  property. 
Mann  v.  Birchard,  40  Vt.  326i 

169.  Oonditions—Fiill  performance.  The 
defendant  agreed  to  share  in  the  expenses  of  a 
pending  suit,  if  the  case  should  pass  to  and  be 
tried  in  the  higher  Court.  The  case  did  not  pass 
to  the  higher  court,  for  the  reason  that  the 
judgment  in  the  lower  court  was  necessarily 
final.  Held,  that  the  condition  precedent  had 
failed,  and  the  defendant  was  not  liable.  Pen- 
field  V.  Fillmore,  Brayt.  43. 

170.  The  plaintiff  contracted  with  the  de- 
fendant to  lay  certain  floors  of  a  building, — the 
boards  to  be  furnished  by  the  defendant,— and 
worked  for  a  time,  and  then  abandoned  the  job 
for  the  reason  that  the  defendant  failed  to  furn- 
ish the  boards  when  needed.  Held,  that  the 
furnishing  of  the  boards  was  a  condition  prece- 
dent to  the  performance  on  the  part  of  the  plain- 
tiff ;  that,  as  the  defendant  had  equal  means  of 
knowing  when  the  boards  would  be  needed,  no 
special  demand  was  necessary ;  and  that  the 
plaintiff  could  recover  for  the  work  done.  Hill 
V.  //(wey,  26  Vt.  109. 

171.  Although  a  contract  is  in  one  sense  en- 
tire— that  is,  full  performance  by  the  promis- 
sor  is  the  consideration  of  the  contract— yet,  if 
it  contains  neither  expressly  nor  by  strong  im- 
plication, a  condition  of  full  performance  prece- 
dent to  any  right  of  claim  for  pay,  and  is  of  a 
uniform  nature  and  thus  capable  of  just  appor- 
tionment, the  court  will  consider  the  promises 
independent  and  apportionable,  and  allow  a  re- 
covery for  part  performance,  subject  to  the  de- 
duction of  whatever  damages  the  party  entitled 
to  claim  full  performance  may  have  sustained. 
The  opposite  rule,  of  forfeiture  of  all  claim 
of  payment  for  want  of  full  performance, 
has  not  in  this  State  been  extended  to  any  class 
of  contracts  except  that  of  persons  hired  for  a 
definite  term.  Redfield,  J.,  in  Booth  v.  Tyson, 
15Vt.  515. 

172.  Where  from  the  nature  of  the  transac- 
tion, forbearance  to  do  a  certain  act,  on  the  one 
part,  is  necessary  in  order  to  render  performance 
of  a  stipulation,  on  the  other  part,  of  any  avail, 
such  forbearance  though  not  expressly  men- 
tioned must  be  considered  a  condition  prece- 
dent.    Wier  V.  Church,  N.  Chip.  95. 

173.  Where  the  plaintiff  sold  the  defendant 
property  to  be  paid  for  in  sawing  at  the  defend- 
ant's mill  ;—Held,  that  the  plaintiff  could  not 
recover  without  first  affording  the  defendant 
an  opportunity  to  perform  his  contract,  by 
drawing  the  logs  to  the  mill, — the  defendant 
not  having  refused  to  perform  it.     Downer  v. 

1  FriaU,  10  Vt.  541. 
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174.  Where  by  the  contract  payment  was  to 
be  made  in  leather,  such  as  the  plaintiff  should 
select  at  a  tannery  specified,  but  no  definite 
time  for  such  payment  was  stipulated; — Held^ 
that  a  demand,  with  a  designation  of  the  kind 
of  leather  selected  by  the  plaintiff,  was  an  in- 
dispensable pre-requisite  to  a  right  of  action. 
Had  the  contract  fixed  a  time  of  payment,  the 
case  might  have  been  different.  HuMell  v. 
Ormsbee,  10  Vt.  274.  See  Peck  v.  Hubbard,  11 
Vt.  612. 

175.  Under  a  contract,  whose  consideration 
was  executory,  that  the  defendant  would  get 
and  deliver,  during  a  period  named  and  at  a 
specified  price  per  thousand  feet,  a  certain 
amount  of  spruce  lumber,  "the  lumber  to  be 
sawed  into  boards  and  tueh  timber  as  said  W 
[the  plaintiff]  may  order,  not  over  20  feet  [in 
length]"  ; — Held,  that  the  plaintiff,  not  having 
given  notice  of  what  kind  of  lumber  and  what 
quantity  of  each  he  required  under  the  contract, 
could  not  recover  for  a  non-delivery.  .  By 
PrautyJ, — If  this  were  an  obligation  for  the  pay- 
ment of  a  debty  as  in  Peck  v.  Hubbard,  the  case 
might  be  different.    Welch  w. Bradley,  41  Vt.  308. 

176.  A  provision  in  a  contract  for  work, 
that  no  claim  shall  be  made  or  allowed  for  extra 
work,  **  unless  the  same  shall  have  been  done  in 
pursuance  of  written  contracts  or  orders  signed 
by  the  engineer,"  and  that  claims  therefor  shall 
be  presented  for  settlement  within  a  given  time, 
will  bar  a  recovery  for  extra  work,  unless 
such  provisions  be  complied  with.  Vatider' 
werker  v.    Vt,  Central  R.  Co.  27  Vt.  130. 

177.  A  contracted  with  B  to  furnish  materi- 
als and  repair  a  house  for  B,  and  complete  the 
whole  by  a  day  named,  and  B  agreed  to  pay  a 
certain  sum  therefor  "when  the  job  is  complet 
ed."  A  partially  performed,  when  he  was  sued 
and  B  was  summoned  as  his  trustee,  where 
upon  A  abandoned  the  work  without  fault  of 
B,  and  against  his  consent.  Held,  that  the  con- 
tract was  entire,  full  performance  by  A  being  a 
condition  precedent  to  the  payment ;  and  that 
as  A  could  not  recover  a  pro  rata  compensation 
for  the  work  done,  B  was  npt  liable  as  trustee. 
Kettle  V.  Harvey,  21  Vt.  301.  24  Vt.  515.  33 
Vt.  89. 

178.  Where  the  plaintiff  under  a  contract 
delivered  to  the  defendant  palm-leaf  to  be  manu- 
factured into  hats  of  a  specific  description, 
which  the  plaintiff  agreed  to  receive  at  a  cer- 
tain price  per  dozen; — Held,  in  an  action  on 
book  to  recover  the  price  of  the  palm-leaf,  and 
certain  cash  advanced,  that  the  plaintiff  was 
not  obliged  to  receive  a  less  quantity  of  hats 
than  was  stipulated  in  the  contract,  nor  to 
select,  out  of  a  larger  number,  sufiScient  at  the 
stipulated  prices  to  pay  for  the  cash  and  palm- 
leaf  delivered.    Rogers  v.  Miller,  15  Vt.  431. 

179.  The  plaintiff  agreed  to  let  the  defend- 
ant put  100  sheep  into  his  pasture,  for  the  season, 


at  50  cts  per  head,  and  if  his  pasture  should 
prove  insufl^cient  he  would  arrange  with  his 
father  to  open  his  pasture  to  the  sheep.  The 
defendant  was  to  have  the  oversight  and  care 
of  the  sheep.  The  plaintiff  did  every  thing  he 
agreed  to  do.  The  pastures  were  not  sufficient 
to  keep  the  sheep  well,  and  for  this  reason  the 
sheep  were  lessened  in  value  more  than  the 
price  stipulated.  The  defendant  took  away  the 
sheep,  for  this  reason,  before  the  season  of  pas- 
turing was  ended.  Held,  that  the  plaintiff  could 
recover  the  full  contract  price,  having  fully 
performed  his  contract.  Cheslry  v.  Mattkewton, 
40  Vt.  197. 

180.  Where  the  defendant  contracted  to  de- 
liver thirty  tons  of  starch  per  year  for  two 
years  ;—Held,  that  an  action  lay,  after  the  ex- 
piration of  the  first  year,  for  a  breach  of  that 
part  of  the  contract  which  was  to  be  performed 
during  the  first  year.  Mixer  v.  WilUamn,  17 
Vt.  457. 

181.  The  plaintiff  voluntarily,  and  without 
cause,  abandoned  his  contract  to  build  a  house 
for  the  defendant,  and  refused  to  finish  it,  but 
sued  to  recover  the  contract  price.  The  cause 
being  referred,  the  defendant  presented  in  off- 
set his  claim  for  labor  and  expense  in  complet- 
ing the  job  and  for  other  damages  for  non-com- 
pletion by  the  plaintiff,  all  which  the  referee  al- 
lowed, and  allowed  to  the  plaintiff  the  balance 
of  the  whole  contract  price.  Held  correct,  for 
that  thereby  the  defendant  received  an  equiva- 
lent for  full  performance,— although,  probably, 
the  plaintiff  could  not  have  recovered  any  thing 
had  the  defendant  done  nothing  more  witli  him 
about  it.     Austin  v.  Austin,  47  Vt.  811. 

182.  A  contract  to  deliver  100  cords  of 
wood  at  $4.75  a  cord,  by  a  day  named,  was 
held  to  be  entire  and  not  divisible,  and  that 
payment  was  not  demandable  for  the  wood  as 
delivered  from  time  to  time,  but  only  on  full 
delivery.  Bra/ndon  Mfg.  Co.  v.  Morse,  48  Vt. 
322. 

183.  —dependent,  or  independent. 
Where  there  are  mutual  and  divers  covenants 
between  parties,  to  be  performed  alternately, 
or  at  different  times,  they  are  considered  inde- 
pendent, and  the  plaintiff  need  not  aver  per- 
formance on  his  part;  otherwise,  if  all  the 
plaintiff's  covenants  were  to  have  been  per- 
formed before  performance  by  the  defendant. 
Gallup  V.  Bumell,  Brayt.  191. 

184.  Where  parties  are  to  perform  concur- 
rent acts,  and  the  plaintiff's  act  forms  the  basis 
or  consideration  of  the  defendant's  act,  the  de- 
fendant may  always  excuse  himself  from  per- 
formance by  the  failure  of  the  plaintiff.  Iawd- 
rence  v.  Dole,  11  Vt.  549.  But  where  the  de- 
fendant's act  rests  upon  an  independent  consid- 
eration, he  cannot  excuse  himself  by  showing  a 
failure  of  the  plaintiff  to  perform.  Day  y. Essex 
Co,  Bank,  18  Vt.  97. 
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185.  In  the  case  of  a  mutual  contract,  where 
the  one  promise  is  the  entire  consideration  of 
the  other,  and  the  acts  to  be  performed  are  con- 
current— as  for  a  sale  or  exchange  of  property 
on  each  side— neither  party  is  obliged  to  convey 
absolutely,  if  the  other  declines  conveying  on 
bis  part ;  but  the  party  claiming  damages  for 
breach  of  the  contract  must  show,  either  a 
readiness  and  offer  to  perform  on  his  part,  or 
else  that  he  was  excused  therefrom  by  the  con- 
sent or  conduct  of  the  other  party  ;  and  this 
will  be  sufficient.  Faulkner  v.  Heba/rd,  26  Vt. 
452. 

186.  Courts  will  never  construe  a  contract 
so  as  to  make  its  stipulations  conditions  prece- 
dent, where  such  construction  would  work  a 
hardship,  unless  clearly  so  expressed ;  but  will 
rather  construe  such  stipulations  as  indepen- 
dent agreements.  Taylor  v.  Gallup,  8  Vt. 
340. 

187.  Where  A  by  his  bond  covenanted  to 
pay  B  a  certain  account,  the  amount  to  be  set- 
tied  and  adjusted  by  C,  and  to  be  paid  in  one 
y^ar  from  the  date  of  the  bond ; — Held^  that  it 
was  not  a  condition  precedent  that  B  should 
procure  the  adjustment  by  C  within  the  year, 
but  if  so  adjusted  after  the  expiration  of  the 
year,  but  before  suit  brought,  an  action  would 
lie  upon  the  bond.     lb, 

18j3.  The  plaintiff  held  and  claimed  to  be 
owner  of  a  note  made  by  the  defendant,  and 
payable  to  A  or  bearer,  and  had  a  suit  pending 
thereon  against  the  defendant.  The  defendant 
held  a  note  against  A.  The  plaintiff  promised 
the  defendant  that  if  he  would  give  a  new  note 
for  the  one  in  suit  he  (the  plaintiff)  would 
show  the  defendant  property  of  A  sufficient  to 
satisfy  the  M>te  against  A.  Thereupon  the  de- 
fendant gave  the  plaintiff  a  new  note  for  the 
one  in  suit,  and  the  suit  was  dropped.  In  an 
action  upon  the  new  note ; — Held,  that  the  fail- 
ure of  the  plaintiff  to  show  the  defendant  prop- 
erty of  A  whereon  to  secure  the  note  against 
A,  was  no  defense ;  that  the  surrender  of -the 
former  note  and  the  settlement  of  the  suit  was 
a  sufficient  consideration  for  the  new  note ;  that 
the  note  and  the  undertaking  of  the  plaintiff, 
although  mutual,  were  independent  contracts 
or  promises,  and  that  each  party  had  a  remedy 
on  the  promise  in  his  favor,  without  perform- 
ing his  part  of  the  contract.  Plumb  v.  Jfile$, 
84  Vt.  230. 

189.  The  defendant  contracted  to  convey  on 
his  tKiat  two  loads  of  wood  for  the  plaintiff  to 
Port  Henry,  at  a  specified  price  per  cord  ;  and 
it  was  agreed  that  if  the  defendant  could  not 
get  out  of  the  creek,  where  the  wood  lay,  with 
a  full  load,  the  plaintiff  was  to  complete  the 
k)ad  at  a  certain  wharf.  Heldj  that  the  failure 
of  the  plaintiff  to  complete  the  first  load  at  the 
wharf,  whereby  the  defendant  was  compelled 
to  sail  to  Port  Henry  with  only  two-thirds  of  a 


load,  did  not  absolve  the  defendant  from  his 
obligation  to  go  after  the  second  load,  but  that 
he  should  have  done  all  in  his  power  to  i)erform 
the  full  contract  on  his  part,  and  if  the  plaintiff 
failed  on  his  part,  the  defendant  would  have 
his  remedy  in  damages.  (1.)  The  plaintiff's  en- 
gagement did  not  go  to  the  whole  consideration 
or  matter  to  be  done  by  the  defendant.  (2), 
The  plaintiff's  performance  in  regard  to  each 
load  was  to  be  subsequent  in  time  to  that  of 
t^e  defendant,  and  hence  could  not  be  a  con- 
dition precedent,  to  the  defendant's  liability. 
Keenan  v.  Brottn,  21  Vt.  86. 

190.  Under  an  agreement  to  account  for 
certain  notes  after  certain  costs  of  a  suit  were 
paid,  it  was  A^W,  that  payment  of  the  costs  was 
not  a  condition  precedent  to  the  maintenance 
of  an  action  for  an  account,  but  that  the  agree- 
ment only  gave  an  authority  to  retain  to  an 
amount  equal  to  such  costs,  or  to  adjust  the 
amount  in  the  action.  Woodward  v.  Harlow^ 
28  Vt.  388. 

191.  An  action  will  lie  upon  a  note  payable 
at  a  fixed  time  in  specific  articles  "to  be  deliver- 
ed at  any  place  in  L  where  the  payee  should 
elect,"  without  averring  or  proving  any  election 
of  the  place  of  delivery.  This  election  is  not  a 
condition  precedent,  but  a  mere  privilege, 
which  is  waived  by  not  being  seasonably  made, 
and  passes  the  election  to  the  maker,  who  in 
such  case  could  elect  his  own  place  of  pajrment 
[in  L]  and  notify  the  payee,  and  a  tender  at 
such  place  would  be  good.  Peek  v.  Hubbard, 
11  Vt.  612.  See  Bu4isel  v.  Ormsbee,  10  Vt.  274. 
Welch  V.  Bradley,  41  Vt.  309. 

192.  The  dependence  or  independence  of 
covenants  depends  upon  the  good  sense  and 
meaning  of  the  contract,  and  their  precedency 
upon  the  order  of  time  in  which  the  intent 
of  the  transaction  requires  their  performance, 
rather  than  from  the  arrangement  of  the  coven- 
ants, or  the  structure  of  the  instrument.  Kettle 
V.  Harvey,  21  Vt.  801. 

193.  The  defendant  made  an  assignment  to 
the  plaintiff,  absolute  in  terms,  of  a  lease,  and 
at  the  same  time  gave  a  separate  writing  agree- 
ing to  surrender  possession  by  a  future  day 
named,  and  the  plaintiff  at  the  same  time  gave 
the  defendant  a  writir/g  agreeing  to  pay  certain 
arrearages  of  rent  then  due  to  the  lessor,  and  a 
further  sum  at  a  future  day  named.  The  plain- 
tiff neglected  to  make  the  stipulated  payments, 
and  the  defendant  refused  to  surrender  posses- 
sion by  the  time  fixed.  Held,  that  the  defend- 
ant was  liable  in  ejectment ; — that  the  lease  was 
a  contract  executed,  and  not  dependent  upon 
the  contemporaneous  executory  agreement  as  to 
payment.     Strong  v.  Oa/rfield,  10  Vt.  497. 

194.  The  defendant  had  attached  the  plain- 
tiff's property  upon  a  writ  against  a  third  per- 
son, and  the  plaintiff  had  sued  the  attaching 
officer  therefor.      The  parties  then  entered  into 
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mutual  covenants,  that  the  plaintiff  should  dis- 
continue his  suit,  and,  in  consideration  thereof, 
that  the  defendant  should  pay  the  plaintiff  the 
full  value  of  the  property  attached,  to  be  ap- 
praised by  certain  persons  named,  by  a  day 
named.  The  plaintiff  discontinued  his  suit,  and 
the  defendant  then  prevented  the  making  of  the 
appraisal.  Held^  that  the  covenants  were  not 
dependent  upon  the  appraisal  to  be  made ;  that 
this  was  but  an  incidental  provision  in  the  agree- 
ment, designed  to  facilitate  its  execution  on  the 
part  of  the  defendant;  and  that  the  plaintiff 
could  sue  and  recover  upon  the  defendant's 
covenant  to  pay,  and  make  proof  in  court  of  the 
value  of  the  property.  Smith  v.  Edmunds,  16 
Vt.  687. 

195.    The  defendant  sold  the  plaintiff  eight 

stoves  for  $200  and  received  payment.  He  deli  v- 

ered  six  of  them,  and  gave  a  bill  of  sale  stating 

that  '*  six  are  now  delivered,  and  the  other  two 

to  be  delivered  at  Hyde  Park  in  two  months 

from  date,  and  if  the  eight  are  not  sold  in  one 

year  from  date,  I  am  to  take  back  two  of  them 

and  pay  $50  and  interest."  The  two  stoves  not 

having  been  delivered  as  agreed,  the  plaintiff 

sued  and  got  judgment  therefor  and  collected 

his  damages,  $55.     At  the  end  of  the  year,  the 

plaintiff  having  been  unable  to  sell  three  of  the 

six  stoves  delivered,  gave  the  defendant  notice 

thereof,  and  that  two  of  them  were  ready  for 

him  at  the  place  named,  and  demanded  the 

payment  of  the  $50,  and  interest.   In  an  action 

therefor ; — Held,  that  the  plaintiff  was  entitled 

to  recover  that  sum ;  that  the  two  stipulations 

of  the  defendant  were  entirely  distinct ;   and 

that  a  satisfaction  paid  for  breach  of  the  first 

was  not  a  satisfaction  of  the  second,  which  was, 

in  effect,  a  contract  for  rescission  as  to  two  of 

the  stoves,  if  unsold  at  the  end  of  the  year. 

Sawyer  v.  Mclntyre,  18  Vt.  27. 

196.  The  plaintiff  covenanted  to  deliver  cer- 
tain quantities  of  coal  before  certain  specified 
dates,  and  the  defendant  covenanted  to  pay 
**for  the  above-named  coal"  a  certain  price 
per  hundred  bushels,  '*to  be  paid  the  first  of 
each  month  for  all  delivered."  Held,  that  the 
defendant's  covenant  was  not  independent,  but 
only  bound  him  to  pay  monthly,  on  condition 
that  the  plaintiff  had  delivered  the  coal  accord- 
ing to  the  contract.  Lcmrence  v.  Da/oey,  28  Vt. 
264. 

197.  Penalty — Idanidated  damages. 
(1.)  Where  there  is  any  reasonable  doubt  upon 
th^  face  of  a  written  contract  how  the  parties 
intended  a  sum  named  therein,  whether  as  a 
penalty  or  as  liquidated  damages,  it  will  be  con- 
strued as  a  penalty  merely.  (2.)  It  is  a  settled 
general  rule,  that  where  the  sum  is  named  as  a 
penalty,  and  there  is  no  stipulation  that  it  shall 
be  regarded  as  liquidated  damages,  it  can  only 
be  regarded  as  a  penalty.  It  would  require 
very  strong  evidence  to  authorize  the  court  to 


say  that  the  words  of  the  parties  do  not  express 
their  own  intention.  Held  to  be  a  penalty, 
where  so  expressed  in  a  bond,  given  on  the  sale 
of  property  and  the  good  will  of  a  business, 
conditioned  that  the  obligor  should  refrain  from 
prosecuting  the  same  business.  Smith  v.  Wain- 
toright,  24  Vt.  97.  Bee  Whiicomb  v.  Preston,  13 
Vt.  58. 

198.  Whetherjoint,  or  seyeral.  Separate 
considerations  proceeding  from  two  covenantees, 
and  separate  interests  to  be  received  by  them, 
do  not  make  a  covenant,  in  terms  joint,  a  sev- 
eral covenant.  Distinctive  word%  qualifying 
the  covenant,  such  as  to  them  respectively,  or 
to  them  and  each  of  them,  are  necessary  to  make 
the  covenant  several,  Catlin  v.  Barnard,  1 
Aik.  9.     But  see  Sharp  v.  Conklin,  16  Vt.  355. 

199.  The  several  defendants  executed  to  the 
plaintiff  a  writing,  in  terms,  ^^we  hereby  agree 
to  indemnify  E  M  (the  plaintiff)  for  aU  dam- 
ages and  costs,"  &c.,  **by  reason  of  his  hav- 
ing become  bail,"  &c.  To  each  signature 
there  was  indicated  a  certain  sum,  as,  **$10.00," 
"  $5.00,"  &c.  Held,  that,  as  the  contract  was 
joint  in  its  terms  and  object,  and  the  subject 
matter  was  entire,  it  was  not  made  several  by 
the  sums  set  against  the  signatures,  which 
might  indicate  the  rate  of  contribution  among 
the  defendants.  McCutUs  v.  Thurston,27  Vt.596. 

200.  Several  persons,  not  partners,  were 
jointly  indebted  to  K,  and  three  of  them  (the 
defendants)  gave  to  the  others  (the  plaintiffs)  a 
writing  requesting  them  to  pay  K,  concluding, 
"and  we  will  settle  with  you  for  our  sliare." 
The  plaintiffs  paid  K,  and  brought  their  action 
declaring  upon  this  as  a  joint  promise,  alleging 
that  the  defendants'  share  was  a  certain  named 
sum .  Held,  on  demurrer,  that  the  promise 
was  joint,  that  it  was  upon  good  consideration, 
and  that  it  was  not  necessary  to  aver  that  any 
balance  had  been  agreed  upon  as  the  defend- 
ants' share.     ScoU  v.  Keit?i,  32  Vt.  246. 

III.     Modification  ; —  Rescission  ; —  Power 

TO   STOP  PeBFOKMANCE. 

201.  Modification.  A  contract  cannot  be 
altered  except  by  another  contract  of  equal 
force.  Thus,  a  bond  cannot  be  altered  or  su- 
perseded by,  or  merged  in,  an  oral  agreement 
merely.     Patrick  v.  Adams,  29  Vt.  876. 

202.  Where  a  contr  .ct  under  seal  is  subse- 
quently altered  by  the  parties  by  a  writing  not 
under  seal,  or  by  a  verbal  agreement,  the  whole 
becomes  a  simple  contract,  and  the  rights, 
liabilities  and  remedies  of  the  parties  are  there- 
after to  be  determined  by  the  rules  applicable 
to  all  simple  contracts.  Briggs  v.  Vt,  Central 
R,  Co,,  81  Vt.  211.     45  Vt.  438. 

203.  A  subsisting  sealed  contract  becomes 
reduced  to  a  simple  contract  by  a  subsequent 
parol  agreement  modifying  it  (—as,  by  a  subse- 
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quent  written  agreement  engrafted  upon  it  In 
such  case  the  remedy  is  assumpsit^  and  not  cov- 
enant. HydemUe  Co.  v.  Eagle  R.  dt  Slate  Co., 
44  Vt.  895.  Sherwin  v.  Hut  d  Bur.  R.  Co., 
24  Vt.  847. 

204.  Where  the  plaintiff  had  covenanted 
under  seal  to  deliver  certain  quantities  of  coal 
by  certain  specified  times,  and  had  delivered 
part,  but  not  according  to  his  covenant  either 
as  to  time  or  quantity,  and  the  defendant  then 
agreed  by  parol  that  if  the  plaintiff  would  con- 
tinue to  deliver  the  coal  the  defendant  would 
take  no  advantage  of  the  contract,  but  would 
pay  for  all  tte  coal  then  or  thereafter  to  be  de- 
livered, irrespective  of  the  contract ; — Held, 
that  the  plaintiff  could  recover  in  assumpsit  for 
all  the  coal  then  or  thereafter  delivered.  Law- 
rence V.  Dtwey,  28  Vt.  264. 

205.  A  simple  contract  reduced  to  writing 
may  be  varied  or  changed,  in  any  way,  by  a  sub- 
sequent verbal  agreement.  Flanders  v.  Fay, 
40  Vt.  816.  8herwin  v.  Rut.  &  Bur.  R.  Co., 
24  Vt.  847. 

206.  AUUfr,  as  to  contracts  under  seal,  which 
cannot  be  varied  by  a  mere  parol  contract, 
whether  in  writing  or  not ;  since  such  a  con- 
tract is  inferior  to  the  original.  Shermn  v.  Rut. 
d:  Bur.  R.  Co. 

207.  In  regard  to  all  written  contracts, 
where  alterations  are  made  without  writing, 
the  substituted  agreement  all  virtually  rests  on 
mere  oral  evidence,  and  an  action  must  be  pre- 
dicated upon  the  altered  contract ;  and  if  the 
original  contract  is  set  forth,  it  is  merely  as  in- 
ducement,   lb.    Dana  v.  Hcmeock,  30  Vt.  616. 

208.  A  contract  under  seal  between  the 
maker  and  payee  of  a*  promissory  note,  by 
which  the  maker  agreed  to  deliver  and  the 
payee  to  receive  certain  property  in  satisfaction 
of  the  note,  was  held  to  be  a  substitute  for,  and 
to  supersede  and  extinguish  the  note,  and  was  a 
bar  to  an  action  thereon.  Bryant  v.  Oale,  6 
Vt.  416.     1»  Vt.  561. 

209.  A  new  note,  given  merely  in  substitu- 
tion for  two  previous  notes  which  were  in  law 
satisfied,  was  held  to  be  subject  to  the  same  de- 
fense,   Hurd  V.  Spencer,  40  Vt.  581. 

210.  Whether  a  new  contract  shall  super- 
sede and  take  the  place  of  a  former  one,  is  mat- 
ter  of  probable  intent.  If  the  new  contract  be 
inconsistent  with  the  continuance  of  the  former 
one,  the  old  contract  is  released  by  entering  in- 
to the  new,  although  of  the  same  grade ;  but 
where  not  so  inconsistent,  and  the  new  contract 
only  provides  a  new  mode  of  discharging  the 
former  one,  it  produces  no  effect  upon  the  for- 
mer, unless  or  imtil  the  new  be  performed  ;— 
appUed  to  the  case  where  an  innkeeper,  having 
a  bag  of  gold  of  his  guest,  to  keep,  was  request- 
ed by  the  guest  to  take  it  across  the  way  to  a 
neighbor's,  for  him  to  keep  over  night.  Me- 
Jhmeli  V.  BoMn^ni,  26  Vt.  816. 


211.  The  plaintiff,  by  engagement  of  the  de- 
fendant, boarded  a  man  in  the  defendant's  ser- 
vice. Afterwards  the  defendant  took  in  a  part- 
ner in  the  same  business,  and  the  plaintiff  con- 
tinued to  board  such  person,  who  continued  in 
the  employment  of  the  partnership.  Held,  that 
mere  knowledge  of  the  fact  of  the  partnership 
did  not  require  tlie  plaintiff  to  change  his  mode 
of  charging,  and  that  the  defendant  was  liaMe 
for  the  whole  board  bill.  Taggart  v.  Phelpe, 
10  Vt.  318. 

212.  A  substitution,  by  parol  agreement, 
for  the  place  of  delivery  of  goods,  as  named  in 
a  written  contract,  is  good,  being  acted  upon. 
Hunt  V.  Tkurman,  15  Vt.  336. 

213.  By  the  contract,  the  plaintiff  was 
bound  to  furnish  a  certain  number  of  hop-poles 
within  a  certain  time,  and  the  defendant  to  pay 
therefor  a  certain  price.  The  plaintiff  delivered 
only  a  part  within  the  time  fixed,  and  after- 
wards the  defendant  sold  out  the  contract  to  M, 
and  M  then  agreed  with  the  plaintiff  to  extend 
the  time  for  delivery,  and  within  such  extended 
time  the  plaintiff  made  full  delivery.  The  case 
showing  a  subsequent  assent  by  the  defendant 
to  such  modification  of  the  agreement,  and  that 
he  treated  it  as  a  still  subsisting  contract ; — 
Held,  that  he  was  liable  to  pay  for  the  poles. 
Lane  v.  Sprague,  86  Vt.  289. 

214.  It  aeems,  that  where  one  sets  up,  in 
defense  to  an  action  for  breach  of  contract,  the 
waiver  of  a  strict  performance  by  the  substitu- 
tion of  something  different  [as  a  further  day 
for  the  delivery  of  articles  sold],  he  must  show 
performance  accordins;  to  the  substituted  con- 
ditions, or  a  recovery  may  be  had,  counting 
upon  the  original  contract.  Hill  v.  Smith,  82 
Vt.  435.    Lawrence  v.  Bole,  11  Vt.  655-6. 

215.  Where  parties  under  a  special  contract 
—as  a  building  contract — deviate  from  the  origi- 
nal  plan  agreed  upon,  and  the  terms  of  the 
original  contract  do  not  appear  to  be  applicable 
to  the  new  work,  it  being  beyond  what  was 
originally  contemplated  by  the  parties,  it  is  un- 
doubtedly to  be  regarded  and  treated  as  work 
wholly  extra,  out  of  the  scope  of  the  contract, 
and  may  be  recovered  for  as  such.  But  it  is 
otherwise,  if  the  original  terms  are  not  inappli- 
cable,  and  there  is  evidence  from  which  it  may 
be  inferred,  that  it  was  the  intention  of  the  par- 
ties that  the  new  work  should  be  subject  to 
those  terms — as,  times  and  mode  of  payment. 
Boody  V.  Rut,  d  Bur.  R.  Co.  (U.  8.  C.  C),  24 
Vt.  660. 

216.  Rescission.  Inadequacy  of  consider- 
ation may  be  evidence  of  fraud;  but  upon 
such  inadequacy  alone,  a  contract  cannot 
be  set  aside  or  rescinded.  Kidder  v.  Cham- 
berUn,  41  Vt.  62.  HarnngUm  v.  Wells,  12  Vt. 
606. 

217.  A  mistake  or  misunderstanding  as  to 
the  meaning  of  the  terms  of  »  contract,  ^vee 
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neither  party  the  right  to  rescind.    Montgomery 
V.  Bicker,  48  Vt.  165. 

218.  The  parties  being  in  partnership,  the 
defendant  sold  all  his  interest  in  the  partner- 
ship effects  to  the  plaintiff.  It  was  afterwards 
discovered  that  the  inventory  and  estimates  of 
the  effects,  which  the  parties  had  before  them 
as  their  guide  for  mutual  propositions,  were 
erroneous,  by  reason  of  which,  as  the  plaintiff 
claimed,  he  was  induced  to  pay  the  defendant 
too  much  for  his  interest ;  but  the  sum  paid 
was,  in  fact,  less  than  the  apparent  amount  of 
the  defendant's  interest,  and  the  defendant  sold 
his  interest  without  any  idea  of  future  account- 
ability. Heldy  that  while  the  sale  remained  in 
force  for  the  plaintiff's  benefit,  he  could  not 
maintain  an  action  to  recover  back  part  of  the 
consideration  paid.  Wood  v.  Johnson^  18  Vt. 
191. 

219.  A  contract  to  be  rescinded  ah  initio  as 
to  part,  and  at  the  election  of  one  party,  must 
be  wholly  rescinded.  Fay  v.  OU'cer,  20  Vt. 
118.     21  Vt.  528. 

220.  The  plaintiff  contracted  to  purchase  of 
the  defendant  two  parcels  of  land  for  one  price, 
and  the  defendant  conveyed  one  parcel  at  the 
time,  and  stipulated  to  convey  the  other  on  re- 
ceiving payment  for  both,  and  put  the  plaintiff 
in  possession  of  both.  The  defendant  refused, 
on  demand,  to  convey  the  second  parcel,  on  the 
alleged  ground  that  the  full  price  had  not  been 
paid.  In  general  assumpsit  to  recover  the  con- 
sideration paid  for  the  second  parcel  ;~-Heid, 
that  although  the  parties,  in  their  estimates  of 
the  values  in  their  negotiations,  referred  two- 
thirds  of  the  whole  sum  to  the  first  parcel  and 
one-third  to  the  second,  it  was  still  one  entire 
purchase ;  and  that  as  the  contract  had  been  so 
far  executed  that  the  plaintiff  had  realized  man- 
ifest benefit  under  it,  and  the  parties  could  not 
be  placed  in  statu  quo,  it  was  not  in  a  state  to 
be  rescinded  at  all,  and  much  less  as  to  the 
second  parcel  only,  except  by  mutual  consent, 
although  the  full  price  might  have  been  paid— 
and  that  the  plaintiff  could  not  recover.     lb, 

221.  The  party  who  would  rescind  a  con- 
tract, though  procured  by  fraud,  must  be  in  a 
condition  to  put  the  other  party  in  statu  quo  ; — 
as,  to  restore  a  promissory  note  taken  for  goods 
procured  by  fraudulent  representations.  Poor 
V.  Woodbum,  25  Vt.  284. 

222.  This  does  not  necessarily  imply  a  ten- 
der, or  distinct  offer  to  return  the  note.  Where 
he  has  not  parted  with  it,  the  production  of  it 
at  the  trial,  if  required,  to  be  disposed  of  under 
the  direction  of  the  court,  is  sufficient.  lb. 
Hodgeden  v.  Hubbard,  18  Vt.  504. 

223.  Where  a  contract  has  been  in  part  ex- 
ecuted and  each  party  has  received  a  partial 
benefit  from  the  contract,  so  that  the  parties 
cannot  be  placed  in  statu  quo  by  a  rescission, 
one  party  cannot  rescind  for  the  default  of  the 


other,  but  must  be  left  to  his  action,  or  cross- 
action.  Hammond  v.  Buckmaster,  22  Vt,  875. 
21  Vt.  204. 

224.  Where  the  consideration  of  a  contract 
is  the  purchase  of  a  thing  non-existent,  or 
wholly  without  value,  or  where  the  restoration 
of  the  consideration  is  in  the  nature  of  things 
impossible,  no  offer  to  rescind  is  necessary  in 
order  to  a  defense  in  an  action  upon  the  con- 
tract.    Smith  V.  Smith,  30  Vt.  189. 

225.  Under  certain  circumstances,  one  of 
the  parties  to  a  contract  may  rescind  it  without 
the  consent  of  the  otlier ;  as  where,  by  the 
terms  of  a  contract,  concurrent  acts  are  to  be 
performed— as  a  delivery  of  the  property  by  one 
party  and  a  payment  of  the  price  by  the  other — 
if  either  party  should  refuse  to  perform  his  part 
of  the  contract,  the  other  party  would  be  at 
liberty  to  treat  this  as  an  abandonment  of  the 
contract,  and  justifv  a  rescission.  Fletcher  v. 
Cole.  28  Vt.  114. 

226.  A  purchaser  cannot  rescind  a  contract 
induced  by  misrepresentation  and  fraud,  after 
he  has  wholly  disposed  of  the  purchased  prop- 
erty, by  offering  to  restore  what  he  has  received 
for  it,  although  disposed  of  before  discovery  of 
the  fraud.  He  must  rely  upon  other  remedies. 
McCrilUs  V.  Carlt^fn,  37  Vt.  139. 

227.  The  defendants  secured  under  a  con- 
tract with  the  plaintiff  the  use  of  a  patented 
machine,  belonging  to  him,  for  a  certain  yearly 
rent,  so  long  as  they,  at  their  election,  should 
continue  to  use  it.  After  using  the  machine 
for  some  years  and  paying  the  rent,  the  defend- 
ants claimed  to  have  acquired  the  right  from 
another  source  to  use  the  patent,  and  gave  no- 
tice to  the  plaintiff  that  they  should  pay  no 
longer ;  but  they,  or  their  vendees,  continued 
to  use  the  machine.  In  an  acticm  upon  the  con- 
tract to  recover  the  agreed  rent;— fl^'W,  that 
the  contract  estopped  the  defendants  from  deny- 
ing the  plaintiff's  title  so  long  as  they,  or 
their  vendees,  continued  to  use  the  machine,  in 
the  absence  of  fraud  in  the  making  of  the  con- 
tract, or  unless  the  plaintiff's  title  had  expired; 
and  that  the  defendants  could  not  terminate  the 
contract  to  pay  without  surrendering  the  ma- 
chine, and  were  liable  to  pay  for  such  use  until 
surrender.  Sherman  v.  Champlain  Transport- 
ation  Co.,  81  Vt.  162. 

228.  But  held  otherwise  as  to  the  right,  un- 
der the  same  contract,  to  use  a  patent  for  a  ma- 
chine built  and  owned  by  the  defendants.     lb, 

229.  The  plaintiff  sold  land  to  the  defend- 
ant,  taking  his  notes  therefor,  and  gave  him 
a  bond  conditioned  to  convey  upon  payment  of 
the  notes,  and  in  the  meantime  the  defendant  to 
have  possession,  but  on  neglect  to  pay,  the 
bond  to  be  void  and  the  plaintiff  to  have  the 
right  to  re-enter  and  enjoy.  In  an  action  upon 
the  notes  \—HM^  that  it  was  no  defense,  as  to 
any  of  the  notes,  that  the  defendant  had  not 


Digitized  by 


Google 


CONTRACTS,  HI. 


167 


paid  the  one  first  falling  due,  nor  had  taken 
possession ;— that  the  bond  was  void  only  as 
against  the  plaintiff,  at  his  election.  Chandler 
▼.  Marsh,  8  Vt.  161. 

230.  The  plaintiff  had  contracted  to  deliyer 
to  the  defendant  certain  furnace  castings,  and 
to  a  certain  amount,  to  be  paid  for  partly  in 
labor  and  the  balance  in  cash  in  one  year.  After 
a  delivery  of  part  of  the  castings,  the  defend- 
ant refused  to  receive  a  load  of  the  castings 
sent  under  the  contract.  HM^  that  the  refusal 
was  such  a  violation  of  the  contract,  preventing 
its  further  execution  by  the  plaintiff,  as  ab- 
solved him  from  his  obligation  to  deliver  the 
balance  of  the  castings,  and  to  give  the  stipu- 
lated credit  for  the  amount  delivered,  and  to 
take  payment  in  labor ;  and  that  an  action  of 
book  account  lay  inunediately  to  recover  for  the 
castings  delivered.  Tyson  v.  Doe,  16  Vt.  671. 
20  Vt  121.     21  Vt.  22. 

231.  The  plaintiff  procured  and  paid  for 
some  tea  at  the  defendant's  store,  and  shortly 
after  returned  it—** it  not  being  good."  The 
defendant  received  it,  saying  he  should  have 
some  good  tea  soon,  and  would  replace  the  tea 
returned  with  good  tea.  The  defendant  re- 
tained both  tea  and  money  and  never  delivered 
any  other  tea,  nor  did  the  plaintiff  call  for  it. 
HeM,  that  here  was  no  contract  of  absolute  re- 
scinding so  as  to  make  the  defendant  a  debtor, 
either  for  the  money,  or  for  the  tea,  unless 
called  for;  and  that  the  plaintiff  could  not 
maintain  an  action  on  book  therefor.  We«t  v. 
CuUing,  19  Vt.  686. 

232.  The  plaintiff  sold  to  the  defendant  a 
horse  and  a  clock  for  a  harness  and  two  prom- 
issory notes  of  the  defendant,  by  falsely  and 
fraudulently  warranting  the  horse  to  be  kind 
and  safe  in  harness,  whereas  the  horse  had  such 
an  inveterate  habit  of  kicking  as  to  be  nearly  or 
quite  worthless.  The  plaintiff  had  not  deliv- 
ered the  clock.  The  defendant,  upon  discover- 
ing the  vicious  habits  of  the  horse,  requested 
the  plaintiff  to  receive  back  the  horse  and  to 
surrender  the  harness  and  notes,  which  the 
plaintiff  declined,  and  brought  suit  upon  the 
notes.  HeleL,  that  as  the  horse  might  have 
constituted  the  main  inducement  to  the  bargain, 
the  defendant  should  be  allowed,  at  his  option, 
to  treat  it  as  entirely  invalid ;— and  a  judgment 
for  the  defendant  below  was  affirmed.  Morrill 
V.  Aden,  19  Vt.  606. 

233.  A  agreed  to  sell  B  a  parcel  of  land  for 
a  price  named,  for  which  B  gave  his  note,  and 
took  possession  of  the  land,  and  received  from 
A  a  written  agreement  to  convey  if  the  note 
should  be  paid  when  due.  The  note  was  not 
paid  at  maturity.  Held,  that  A  had  his  election 
to  collect  the  note,  or  to  rescind  the  contract  and 
take  back  the  land;  but  that  having  made 
his  election  by  obtaining  possession  of  the 
land  by  ejectment^  he  CQttld  not  enforce  pay- 


ment of  the  note.    Arhuckle  v.  Hawks,  20  Vt. 
638. 

234.  So  held,  where  the  purchaser  had  taken 
a  lease  of  the  land  from  the  vendor  after  the 
note  fell  due,  and  had  occupied  it  as  tenant ; — 
that  this  was  a  rescission  by  mutual  arrange- 
ment.   Porter  v.  Vaughn,  26  Vt.  624. 

235.  The  plaintiff  conveyed  a  farm  to  f 
and  took  back  a  mortgage,  which  remained  un- 
paid, and,  in  the  expectation  of  getting  back  a 
quitclaim  from  F,  entered  into  a  contract  to 
convey  the  same  to  the  defendant,  and  took  the 
defendant's  notes  therefor.  The  defendant  did 
not  then  fully  understand  the  state  of  the  title, 
but  soon  after  was  informed  of  it,  and  then  re- 
pudiated the  contract  and  demanded  back  his 
notes.  The  plaintiff  refused  to  rescind,  and 
offered  a  good  guaranty  that  the  defendant 
should  have  a  good  deed,  which  the  defendant 
declined,  and  abandoned  the  land.  Afterwards 
the  plaintiff  received  the  quitclahn  from  F  and 
rented  the  place  for  one  year  and  occupied  it 
another  year,  and  then  sold  it.  In  an  action 
upon  the  defendant's  notes,  the  plaintiff  claimed 
to  recover  his  loss  in  the  transaction.  Held, 
that  the  facts  shown  amounted  to  a  practical 
abandonment  of  the  contract  by  the  plaintiff, 
and  operated  as  an  acceptance  of  the  rescission 
offered  by  the  defendant,  and  took  effect,  as  of 
that  time,  and  thus  left  the  notes  without  con- 
sideration.    Henry  v.  Martin,  89  Vt.  42. 

236.  The  defendant,  having  procured  a  horse 
of  the  plaintiff  by  exchange,  within  a  reasona- 
ble time  returned  the  horse  to  the  plaintiff, 
complained  that  the  horse  was  lame  and  un- 
sound, and  **  requested  to  trade  back  and  call  it 
no  trade"— offered  **to  trade  back  and  have 
things  as  they  were  before  the  trade,"  and 
'*  asked  to  rescind  the  trade,"  which  the  j)lain- 
tiff  refused.  The  county  court  ruled  that  this 
did  not  constitue  a  rescission  of  the  contract. 
Held,  (by  a  majority),  erroneou/;  that  the  evi- 
dence tended  to  prove  a  rescission,  and  should 
have  been  submitted  to  the  jury  to  determine 
what  the 'parties  understood  by  it  Gates  y, 
BUss,  48  Vt.  299. 

237.  The  plaintiff  sold  the  defendant  a  yoke 
of  oxen  which  were  eight  years  old,  but  which 
the  plaintiff  fraudulently  represented  to  be  only 
seven  years  old.  On  the  second  day  after  the 
defendant  took  the  oxen,  one  £  informed  him 
that,  in  his  opinion,  judging  from  their  appear- 
ance, the  oxen  were  nine  years  old.  The  de- 
fendant continued  to  use  the  oxen  for  five  days 
longer,  when  he  returned  them  to  the  plaintiff, 
and  notified  him  that  the  oxen  were  not  as  rep- 
resented ;  but  the  plaintiff  refused  the  receive 
them,  and  brought  suit  for  the  price.  Held, 
that  the  defendant  had  exercised  his  right  of  re- 
scission within  what,  under  the  circumstances, 
was  a  reasonable  time.  MaUeson  v.  Hoi^  46 
Vt.  886. 
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238.  A  purchaser,  who  is  entitled  to  rescind 
a  purchase  for  frand,  but  who  delays  doing  so 
for  the  purpose  of  affording  tlie  vendor,  at  his 
own  request,  an  opportunity  of  attempting  to 
make  the  thing  sold  of  value  and  satisfactory  to 
the  purchaser,  is  not  precluded  by  such  delay 
from  thereafter,  in  reasonable  time,  rescinding 
the  purchase.  Pomll  v.  Woodworth,  46  Vt.  378. 

239.  A  party  having  a  right  to  rescind  a 
contract  on  the  ground  of  fraud,  elects,  after 
discovery  of  the  fraud,  to  go  on  under  the  con- 
tract. This  is  an  affirmance  of  the  contract, 
and  concludes  him  from  rescinding.  Downer 
V.  SnUth.    33  Vt.  1. 

240.  Power  to  stop  performance.  While 
a  contract  is  executory,  a  party  has  the  power 
to  stop  the  performance  on  the  other  side  by  an 
explicit  direction  to  that  effect,  thereby  sub 
jecting  himself  to  such  damages  as  will  com 
pensate  the  other  party  for  being  stopped  in 
the  performance  on  his  part,  at  that  point  or 
stage  in  the  execution  of  the  contract.  Dan- 
forth  V.    WaUc4T,  37  Vt.  239.     8,  C.  40  257, 

241.  The  defendant  contracted  with  the 
plaintiff  for  1,500  bushels  of  potatoes,  part  on 
hand,  and  the  balance  to  be  purchased  by  the 
plaintiff  and  to  be  delivered  during  the  winter 
as  called  for  by  the  defendant.  After  the  de- 
livery of  a  part,  the  defendant  wrote  the  plain- 
tiff not  to  purchase  any  more  potatoes  until  the 
plaintiff  should  hear  from  him.  The  plaintiff 
continued  purchasing  and  the  defendant  refused 
thereafter  to  receive.  In  an  action  for  refusing 
to  receive  the  potatoes  so  purchased; — Held, 
that  this  letter  was  not  a  rescission  of  the  con- 
tract by  the  defendant,  but  only  a  refusal  to  re- 
ceive under  it  any  potatoes  thereafter  pur- 
chased ; — that  the  defendant  had  the  power  to 
do  this  and  to  stop  the  further  execution  of  the 
contract,  subjecting  himself  to  such  damages 
therefor  as  would  compensate  the  plaintiff  for 
being  so  stopped; — that  the  plaintiff  had  no 
right  to  go  on  and  make  further  purchases  and 
incur  expense,  and  throw  the  risk  of  the  proper- 
ty upon  the  defendant,  and  thereby  enhance  the 
damages  at  his  expense,  without  any  benefit  to 
himself ;— and  that  the  rule  of  damages  for  this 
breach,  so  far  as  respects  the  recjuisite  quantity 
then  still  to  be  purchased  to  fiU  the  contract, 
was  the  difference  between  the  price  stipulated 
to  be  paid,  and  what  it  would  have  cost  the 
plaintiff  to  procure  and  deliver  the  potatoes. 
Ib\  and  see  Derby  v.  Johnrnn,  21  Vt.  17.  Nye 
V.   Taggart,  40  Vt.  295. 

IV.    Certain  Particular  Contracts. 


1.  Far  MTciee.. 

242.  Entire.  If  a  party,  under  a  contract 
to  labor  for  a  specified  period,  leave  the  ser- 
vice before  the  expiration  of  that  time  without 


sufficient  cau8e,'_he  cannot  recover  on  the  con- 
tract, nor  on  a  quarUum  meruit,  for  the  service 
rendered.  Hair  v.  BeU,  6  Vt.  35.  PkObrook 
V.  Belknap,  6  Vt.  888.  8t  Albans  Steamhoat 
Co.  V.  Wilkins,  8  Vt.  54,  Brown  v.  KimbaU, 
12  Vt.  617.  Ripley  v.  Chipman,  13  Vt.  268. 
15  Vt.  515.  Winn  v.  SotU/igate,  17  Vt.  855. 
J^ullen  V.  OiUdnmn,  19  Vt.  603.  24  Vt.  515. 
Forsyth  v.  Hastings,  27  Vt.  646. 

243.  Excuse  for  quitting.  Where  the 
plaintiff  contracted  to  serve  the  defendant  for 
six  months,  but  quit  the  service  before  the  end 
of  the  term ; — Held,  that  he  could  not  recover 
although,  (1),  he  quit  under  the  erroneous  be- 
lief that  according  to  the  legal  mode  of  com- 
puting time  under^'such  contracts,  his  time  was 
up,— and  although,  (2),  the  defendant  had 
consented  to  his  absence  during  a  part  of  the 
term,  but  he  had,  on  his  return,  resumed  bis 
work  under  the  contract— and,  although,  (3), 
the  defendant  had  refused  to  take  him  back 
after  he  had  broken  his  contract  by  leaving. 
Winn  V.  Smithgate. 

244.  It  is  no  sufficient  excuse  for  abandon- 
ing a  contract  of  service,  that  the  party  was 
put  to  other  service  than  that  specified  in  the 
contract,  if  he  made  no  objection  thereto.  Hair 
V.  Bell,  6  Vt.  a^^  MuUen  v.  Oilh'nmn,  19 
Vt.  503. 

245.  Nor,  that  the  employer  refused,  upon 
the  employee's  solicitation,  to  discharge  another 
servant  with  whom  he  had  difficulty.  Mullen 
V.   Gilkiruum. 

246.  Fault  finding  and  angry  words  by  an 
employer  towards  his  laborer  [as  stated  in  the 
case],  were  held  not  a  sufficient  excuse  for  leav- 
ing the  service.  Forsyth  v.  Hastings,  27  Vt. 
646. 

247.  A  girl,  hired  by  the  defendant  for  do- 
mestic service  for  an  entire  term  at  a  specified 
price,  left  such  service  during  the  term,  for  the 
reason  that  she  ''took  a  dislike"  to  the  defen- 
dant's father  for  some  rudeness  in  his  deport- 
ment towards  her  in  respect  to  her  chastity. 
Held,  that  this  was  good  cause  for  leaving,  and 
that  she  could  recover  for  the  service  perform- 
ed, although  the  father  was  of  another  separate 
family,  but  occupying  the  same  house,  and  the 
defendant  had  no  control  over  him.  Patterson 
V.  Gage,  23  Vt.  558. 

248.  A  party  contracting  to  labor  for  a  de- 
finite term,  at  a  fixed  price  for  the  term  or  by 
the  month,  who  fails  to  fulfil  his  whole  contract 
by  reason  of  disabling  sickness,  may  recover 
for  his  part  performance  what  his  services  have 
benefitted  the  other  party,  with  reference  to  full 
performance — that  is,  by  deducting  from  the 
benefit  so  received  any  damage  sustained  by 
reason  of  the  non-performance  of  the  entire  con 
tract.  Patrick  v.  Putnam,  27  Vt.  759.  Fen. 
tan  V.  Clark,  11  Vt.  557.  Semer  v.  Morse,  90 
Vt.  620.    Hubbard  v.  BMen,  27  Vt.  645. 
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249.  Nor  is  he  barred  of  such  recovery 
upon  a  quantum  meruit  by  his  neglect,  after 
getting  well,  to  return  and  complete  the  service 
where  the  employer  would  not  be  bound  to  re- 
ceive him — as  at  the  end  of  two  weeks.  Hub- 
bard V.  Belden.  Fenton  v.  Clark.  Seaver  v. 
Marsf. 

250.  Dismissal.  The  defendant  had  en- 
gaged to  labor  for  the  plaintiffs,  A  and  B,  for  a 
definite  term,  at  an  agreed  price.  A  discharged 
him  from  service.  B  soon  after  requested  the 
defendant  to  go  to  work  again  under  the  con- 
tract,—which  the  defendant  declined.  Hfldy 
that  the  dismissal  by  A  put  an  end  to  the  con- 
tract as  to  both  A  and  B,  and  that  neither  was 
restored  to  his  rights  under  it  by  the  request  of 
B.     Sutf.ons  V.  Ti^eU,  12  Vt.  79. 

251.  Lost  time.  A  laborer  hired  for  a 
definite  period  is  not  bound,  on  the  expiration 
of  the  specified  perickl,  to  make  up  for  time 
necessarily  and  reasonably  lost  and  in  the  loss 
of  which  his  employer  has  aqniesced,  by  con- 
tinuing on  in  the  service  of  the  employer  for  a 
length  of  time  equal  to  the  time  so  lost.  Nor 
is  the  employer  bound  to  receive  labor  for  such 
length  of  time  as  compensation  for  the  time 
lost ;  but  is  bound  to  pay  only  for  the  services 
actually  rendered.  McDonald  v.  Montague^  30 
Vt.  357. 

252.  Bight  reserved  to  terminate.  The 
plaintiff  contracted  to  labor  for  the  defendant 
at  farm  work  for  one  year  at  #15,  per  month, 
each  part}'  having  the  right  to  terminate  the 
contract  at  any  time  when  he  should  become 
dissatisfiexl  and  desire  to  terminate  it.  Ttie 
plaintiff  worked  from  Deceml)er  to  July,  when 
he  became  dissatisfied  and  quit.  Held,  that, 
in  leaving,  he  had  only  exercised  his  right 
under  the  contract ;  that  he  had  fully  performed 
it  and  was  entitled  to  recover  the  full  contract 
price.  Whitcomb  v.  Oilman,  36  Vt.  5^7 ;  and 
he  might  recover  in  such  case,  although  his  dis- 
satisfaction was  capricious  and  without  good 
reason.     Prormt  v.  Harwood,  29  Vt.  219. 

253.  The  plaintiff  agreed  to  labor  for  the  de- 
fendant for  one  year,  for  a  certain  sum  to  be 
paid  when  he  should  have  finished  his  labor ; 
and  it  was  mutually  agreed,  that  if  the  plaintiff 
should  become  dissatisfied  and  wish  to  leave  the 
defendant's  employ,  he  might  do  so  by  giving 
fourteen  days'  notice  of  his  intention  to  leave ; 
and  the  defendant  should  have  the  right  to  dis- 
charge him  by  giving  one  day's  notice  of  the 
intention  to  discharge  him.  Held,  that  either 
party,  upon  becoming  dissatisfied,  was  at  lil>er- 
ty  to  terminate  the  contract  by  giving  the  speci- 
fied notice,  without  apprising  the  other  party 
of  the  grounds  of  his  dissatisfaction,  and  al- 
though  he  might  have  no  satisfactory  reason  for 
soch  dissatisfaction ;  and  the  plaintiff  having 
quit  the  defendant's  service  before  the  end  of 
the  year,  after  having  given  the  stipulated  no- ' 


tice; — Held,  that  he  became  immediately  en 
titled  to  sue  for  his  wages,  having  * 'finished  his 
labor."    RosHiter  v.  Cooper,  23  Vt.  522. 

254.  Time  of  pajnoient.  In  contracts  of 
service  for  a  term,  as  for  so  many  months  at  so 
much  per  month,  where  no  time  is  stipulated 
when  payment  is  to  be  made,  the  law  implies 
that  it  is  to  be  made  at  the  end  of  the  term. 
Teho  V.  Ballard,  36  Vt.  612. 

255.  If,  in  such  case,  the  servant  quit  lx?fore 
the  expiration  of  the  term  without  fault  of  the 
employer,  he  can  not  demand  or  sue  for  the  ser- 
vices rendered  until  after  the  expiration  of  the 
term,  although  then  entitled  to  recover  upon  a 
quantum.  mt)*uit.     lb, 

256.  Power  to  stop  emplosnnent.  In  a 
contract  for  labor,  the  employer  has  the  power 
to  stop  the  completion  of  the  work,  if  he  choose 
—subjecting  himself  thereby  to  the  consequen- 
ces of  a  violation  of  his  contract ;  and  the  work- 
man, after  notice  to  quit  work,  has  no  right  to 
continue  his  labor  and  claim  pay  for  it.  Derby 
V.  Johnmn,  21  Vt.  17. 

257.  While  the  plaintiff  was  laboring  for 
the  defendant  under  an  entire  contract  for 
service,  the  defendant,  without  justifiable  cause, 
ordered  him  to  leave  hiff  employment,  which 
the  plaintiff  soon  after  did.  Held^  that  he  was 
entitled  to  recover  for  the  services  performed, 
although  he  continued  to  work  a  few  hours 
after  having  been  ordered  to  leave ;  and 
although,  upon'a  subsequent  day,  he  gave  as  a 
further  reason  for  leaving,  that  the  defendant 
was  going  to  break  down  and  he  was  afraid 
he  should  not  get  his  pay.  Green  v.  Hulett, 
22  Vt.  188. 

258.  Waiver  of  forfeiture.  Where  a 
farm  laborer  is  hired  for  (say)  four  months  at  a 
fixed  price  per  month,  and  quits  before  the  ex- 
piration of  the  four  months  without  the  consent 
of  his  employer,  or  wrongfully,  an  offer  by  the 
employer  to  pay  for  the  whole  service  at  the 
contract  price,  or  a  tender  of  a  8un\  of  money, 
supposed  to  be  the  amount  due  as  thus  compu- 
ted, is  a  waiver  of  any  forfeiture  of  wages 
which  the  employer  might  otherwise  claim. 
Patnote  v.  Sandern,  41  Vt.  66.  Sea^ocr  v.  Morse, 
20  Vt.  620.  So,  any  acts  or  declarations,  recog- 
nizing a  continued  liability,  may  amount  to 
such  waiver.     Cahill  v.  Patternon,  30  Vt.  592. 

259.  Assent  to  termination.  Where  a 
contract  of  service  is  dissolved  by  mutual  con- 
sent before  the  period  at  which  wages  become 
due,  pro  rata  wages  may  be  recovered  without 
any  express  contract  to  that  effect.  Rogers  v. 
Steele,  24  Vt.  513.  Green  v.  HuleU,  22  Vt.  188. 
(For  facts  constituting  such  consent,  see  cases.) 

260.  The  plaintiff  was  hired  to  the  defen- 
dant for  four  months  at  a  fixed  price  per  month, 
and  during  his  term  of  service  left  voluntarily, 
but  with  the  consent  of  the  defendant.  It  not 
appearing  that  the  plaintiff  had  good  cause  for 
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leaving  ;—IIeld,  that  he  could  recover  only  pro 
rata  on  the  basis  of  the  contract  price.  Pat- 
note  V.  Sanders,  41  Vt.  66. 

261.  The  plaintiff  had  contracted  to  work 
for  the  defendant  for  one  year,  but  left  before 
the  year  was  out,  without  cause.  The  plaintiff 
told  the  defendant  he  was  going  to  leave,  and 
the  defendant  made  no  objection,  but  said  he 
could  get  just  as  good  workmen  as  the  plaintiff, 
and  the  plaintiff  supposed  the  defendant  con- 
sented to  his  leaving.  The  next  day  the  de- 
fendant told  the  plaintiff  to  come,  in  a  day  or 
two,  and  he  would  settle  with  him.  In  about 
ten  days,  the  plaintiff  went  to  settle,  when  the 
defendant  said  his  books  were  at  the  office  of 
his  attorney,  and  told  him  to  go  there.  The 
defendant  went  and  met  the  attorney.  The  de- 
fendant's books  there  showed  a  balance  of 
^57.22  due  the  plaintiff.  The  defendant  then 
claimed  $50  damages  for  leaving  his  service, 
and  offered  to  pay  the  difference,  ^7.22.  The  de- 
fendant had  never  before  claimed  such  damage. 
Held,  that  the  plaintiff  was  not  liable  for  dam- 
ages, and  was  entitled  to  recover,  pro  rata, 
for  the  time  of  his  service.  Boyle  v.  Parker, 
46  Vt.  343 ;  and  see  Mogers  v.  Steele,  24  Vt. 
513. 

262.  Board.  The  plaintiff  labored  for  the 
defendant,  the  defendant  to  board  him  in  a  par- 
ticular way  at  a  certain  place.  Held,  that  the 
plaintiff  could  not  board  himself  elsewhere  and 
charge  the  expense  to  the  defendant,  no  failure 
on  the  part  of  the  defendant  being  shown. 
Grljlfin  v.  T^/san,  17  Vt.  85. 

263.  Clothes.  The  plaintiff,  an  old  man 
of  feeble  mind,  agreed  to  work  for  the  defend- 
ant for  his  board  and  clothes,  no  length  of  ser- 
vice being  specified.  He  worked  from  the  last 
of  February  to  the  first  of  August,  boarding 
with  the  defendant,  and  then  left.  When  he 
came,  he  was  poorly  clad.  The  defendant  fur 
nished  him  no  new  clothes,  but  only  saw  that 
his  old  clothes  were  mended  and  taken  care  of. 
In  an  action  to  recover  his  wages,  the  auditor 
found  that  his  labor  was  worth  $40,  and  that 
this  sum  was  no  more  than  was  requisite  to 
supply  him  with  things  that  he  actually  stood 
in  need  of,  to  enable  him  to  live  comfortably 
through  the  fall  and  winter.  Held,  that  the 
agreement  to  furnish  clothes  was  not  limited  to 
the  time  while  the  plaintiff  worked,  but  must 
be  considered  in  relation  to  the  whole  year,  to 
the  season  of  the  year  in  which  he  worked,  the 
value  of  his  services,  the  difficulty  of  getting 
work  at  other  seasons  of  the  year,  and  the  cloth- 
ing he  then  had  and  might  reasonably  require 
for  the  coming  winter,  and  that  he  could  recov- 
er the  f40.     Spencer  v.  Storrs,  38  Vt.  166. 

264.  Hiniflterial  labor.  The  defendant, 
a  religious  society,  hired  the  plaintiff  as  their 
pastor  for  one  year  at  $800.  At  the  close  of 
the  first  year  the  plaintiff  agreed  to  remain  for 


such  sum  as  could  be  raised  upon  subscription— 
the  defendant  to  circulate  and  collect  the  sub- 
scriptions—and he  so  remained  for  five  years. 
Held,  (1),  that  the  contract  of  hire  continued 
through  the  whole  time,  varied  from  the  con- 
tract of  the  first  year  only  as  to  the  amount  of 
compensation,  and  perhaps  incidentally  as  to 
the  time  of  payment;  (2),  that  the  amount 
which  the  society  might,  with  reasonable  effort 
and  due  diligence,  have  collected  upon  the  sub- 
scriptions made,  was  the  measure  of  the  plain- 
tiff*s  compensation  under  the  contract,  and 
could  be  recovered  in  an  action  on  book  as  for  a 
price  agreed.  Myers  v.  Baptist  Society,  88  Vt. 
614. 


2.  Contract  of  indemnity. 

265.  Indemnity  proper.  An  action  does 
not  lie  on  a  contract  of  indemnity,  unless  and 
until  the  plaintiff  has  sustained  the  loss  or  dam- 
age guaranteed  against.  Eureka  Marble  Co.  v. 
Winds<yr  Mfg.  Co.,  47  Vt.  430. 

266.  A  condition  simply  to  indemnify  and 
save  harmless  from  the  payment  of  a  debt,  is 
not  broken  until  the  obligee  has  been  compelled 
to  pay,  or,  having  become  liable,  has  actually 
paid  or  been  put  to  expense.  St.  Albans  v. 
CurUs,  1  D.  Chip.  164. 

267.  The  allowance  in  the  probate  court  of 
a  claim  against  the  estate  of  a  surety,  is  such  a 
damnification  as  entitles  the  surety's  adminis- 
trator to  sue  the  principal  upon  his  contract  of 
indemnity.    Pond  v.  Warner,  2  Vt.  632. 

268.  A,  as  surety  for  B,  executed  with  hun  a 
note  to  C,  and,  after  the  note  had  become  due, 
6  gave  A  a  mortgage  conditioned  that  he 
would  pay  said  note  "so  as  wholly  to  indem- 
nify and  save  A  harmless  from  his  liability  on 
said  note."  Held,  that  the  mortgage  was  not 
forfeited  by  the  mere  non-payment  of  the  note 
by  B,  it  being  but  a  common  contract  of  in- 
demnity ;  but  if  the  mortgage  had  been  execut- 
ed before  the  note  fell  due  it  would  probably 
have  been  otherwise.    /J. 

269.  The  general  proposition,  that  there  can 
be  no  contribution  nor  indemnity  between 
wrong  doers,  is  subject  to  the  exception,  that 
where  one  party  induces  another  to  do  an  act 
which  is  not  legally  supportable,  and  yet  is  not 
clearly  in  itself  a  breach  of  law%  the  party  so 
inducing  shall  be  answerable  to  the  other  for 
the  consequences.  But  this  inducement  must 
consist  of  an  express  undertaking  to  indemnify 
against  the  consequences  of  such  act,  or  omis- 
sion to  act,  or  the  circumstances  attending  the 
transaction,  as  between  the  parties,  must  be 
such  that  the  law  will  therefrom  imply  an  un- 
dertaking, or  raise  an  obligation  on  the  part  of 
the  one  to  indemnify  the  other.  Pierpoint,  C. 
J.,  in  Spaulding  v.  Oakes,  42  Vt.  843. 

270.  Spaulding  had  been  compelled  to  pay 
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a  judgment  recovered  against  him  and  Cakes, 
for  injury  done  by  a  vicious  ram  owned  by 
them  in  common,  but  running  in  the  pasture  of 
Oakes  and  more  immediately  under  his  charge, 
as  reported  in  Oakes  v.  Spaulding  <fe  Oakes,  40 
Vt.  347.  In  an  action  by  Spaulding  againsl 
Oakes  for  indemnity  ;—Held,  by  a  majority, 
that  the  grounds  of  recovery  in  that  case  were 
not  such  as  to  raise  the  obligation  of  indemnity. 
lb. 

271.  Contract  to  pay.  The  plaintiff  hav- 
ing executed  certain  notes  to  a  third  person, 
the  defendant  agreed  with  the  plaintiff  in  writ- 
ing, for  a  full  consideration  received,  to  pay 
said  notes.  Held,  that  this  was  not  a  contract 
to  indemnify,  but  to  pay,  and  that  the  statute 
of  limitations  commenced  to  run  from  the  ma- 
turity of  the  notes.  Urofoot  v.  Moore,  4  Vt. 
204. 

272.  Tlie  plaintiff,  at  the  defendant's  re- 
quest, executed  a  receipt  to  an  officer  for  prop- 
erty attached  upon  a  writ  of  A  v.  B,  upon  the 
defendant's  promise  to  indemnify  and  relieve 
him  by  paying  the  debt  in  that  suit,  within  a 
few  days.  The  defendant  did  not  pay  the 
debt,  nor  in  any  other  way  relieve  the  plaintiff, 
but  the  plaintiff  stood  cliargeable  upon  the  re- 
ceipt, although  he  had  paid  nothing.  Held, 
that  this  was  more  tlian  a  mere  contract  of  in- 
demnity, and  was  broken  by  the  failure  of  the 
defendant  to  pay  as  agreed ;  that  the  plaintiff 
then  had  an  immediate  right  of  action,  and 
could  recover  to  the  extent  of  his  liability. 
Hubbard  v.  BiUtngs,  35  Vt.  699. 

273.  Special  case.  The  defendant,  chiira- 
ing  to  own  a  horse  in  the  plaintiff's  possession 
which  the  plaintiff  had  purchased  of  W,  prom- 
ised the  plaintiff,  that  if  he  would  deliver  the 
horse  to  him,  and  would  bring  suit  against  W 
for  having  fraudulently  sold  the  hor«e  as  his 
own,  and  should  fail  in  such  suit  to  recover 
damages,  he,  the  defendant,  would  indemnify 
and  make  the  plaintiff  good  for  his  damage, 
loss  and  expense.  The  plaintiff  thereupon  de- 
livered the  horse  to  the  defendant,  and  brought 
such  suit  against  W,  but  gave  no  notice  thereof 
to  the  defendant,  and  failed  in  the  suit.  Held, 
(1),  that  the  agreement  was  upon  sufficient  con- 
Mderation ;  (2),  that  the  record  in  the  suit 
against  W  was  evidence  to  prove  the  fact  of 
bringing  the  suit  and  the  failure  to  recover,  and 
that  this  entitled  the  plaintiff  to  recover  under 
the  contract ;  (3),  that,  although  that  judgment 
might  be  treated  as  tTUer  altos,  and  so  not  con- 
chisive  against  the  title  of  the  defendant,  yet, 
as  there  was  no  proof  offered  in  this  case  that 
the  title  to  the  horse  was  in  any  one  else  than 
the  plaintiff  who  had  the  possession,  the  value 
of  the  horse  should  be  included  in  the  plain- 
tiff's damages.  Lincoln  v.  BUmchard,  17  Vt. 
4«4. 


3.  Affistfnent. 


274.  The  contract  of  agistment  implies  the 
dut^^  on  the  agister  to  restrain  the  animals 
within  his  inclosure  by  lawful  fences,  unless 
there  is  some  special  understanding  which  re- 
lieves him.  If  for  want  of  such  fences  the  ani- 
mals escape  and  thereby  are  lost  or  suffer  dam- 
age, he  is  liable  therefor.  Bargent  v.  Slack,  47 
Vt.  674. 

275.  The  plaintiff  took  of  the  defendant 
some  cattle  and  sheep  to  pasture  for  the  season, 
at  a  fixed  price  per  week,  but  there  was  no  ex- 
press stipulation  as  to  the  manner  of  keeping, 
nor  as  to  the  care  the  plaintiff  should  take  of 
them.  Part  of  the  sheep  were  wethers,  and 
part  ewes.  Through  the  plaintiff's  negligence 
and  want  of  care  in  restraining  his  rams  from 
going  at  large  between  Aug.  1  and  Dec.  1,  as 
required  by  statute,  they  got  with  the  ewes, 
which,  in  consequence,  had  lambs  out  of  season, 
and  thereby  the  lambs  were  lost.  In  an  action 
of  book  account  to  recover  the  agreed  price  for 
keeping  the  cattle  and  sheep ; — Held,  that  this 
negligence  of  the  plaintiff  was  a  breach  of  the 
contract  implied  as  to  the  exercise  of  proper 
care  in  the  keeping  of  the  pro|)erty ;  that  the 
contract  was  entire ;  and  that  the  defendant 
could  recoup  the  damage  to  the  ewes  against 
the  plaintiff's  entire  claim.  Phelps  v.  Parish, 
89  Vt.  511. 

4.  Contracts  in  the  alternative. 

276.  Where  a  contract  is  in  the  alt^Tnative, 
to  do  one  of  two  things,  the  right  of  election  is 
in  the  party  speaking  or  promising.  Mayer  v. 
htmnell,  39  Vt.  298.  Patchin  v.  Swift,  21  Vt. 
292. 

277.  But  if  the  contract  be  to  do  one  of  two 
things  by  a  day  certain,  and  the  day  elapse 
without  election  by  the  promisor,  then  the  right 
of  election  passes  to  the  promisee.  Patchin  v. 
SxHft ;  and  see  Hvssell  v.  Ormsbce,  10  Vt.  274. 

278.  L  bought  a  horse  of  O  and  delivered 
him.a  note  against  a  third  person  in  part  pay- 
ment, and  agreed  to  give  good  security  for  the 
balance  by  a  day  named,  or  else  return  the 
horse,  and  the  note  should  l>e  the  property  of 
O.  Having  failed  to  procure  the  security,  L 
returned  the  horse  and  demanded  the  note.  O 
received  the  horse,  but  refusc»d  to  surrender  the 
note.  Held,  that  the  note  liecame  the  property 
of  O.    J^arabee  v.  Orit,  4  Vt.  45. 

279.  Assumpsit  upon  the  following  instru- 
ment :  '*  In  consideration  of  four  hundred  dol- 
lars received  of  A.  Knight  I  promise  to  deliver 
to  him,  bearer,  two  hundred  barrels  of  crude 
oil  at  the  Connecticut  River  Oil  Well  in  Both- 
well,  C.  W.,  reserving  the  right  to  pay  him 
twenty-five  cents  per  barrel,  on  payment  of  the 
four  hundred  dollars  above  mentioned ;  said  oil 
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to  be  delivered  any  lime  within  three  months." 
It  was  the  custom,  known  to  Knight  (the  plain- 
tiff), for  the  purchaser  to  furnish  barrels  for  his 
oil  at  the  well.  Held,  to  be  a  note  for  two  hun- 
dred barrels  of  oil  to  be  delivered  at  any  time 
within  three  months,  and  to  be  taken  in  barrels 
to  be  furnished  by  the  plaintiff,  unless  the  de- 
fendant should  choose  to  pay  four  hundred  and 
fifty  dollars  in  money,  in  lieu  of  the  oil; — that 
the  plaintiff  was  not  bound  to  furnish  barrels, 
without  proper  notice  that  the  defendants  bad 
elected  to  pay  in  oil ;  and  that  not  having  given 
such  notice,  nor  paid  the  money  within  the  time 
named,  the  defendants  were  liable  for  the  value 
of  the  oil.    Knight  v.  Petroleum  Co.,  44  Vt.  472. 

280.  Where  the  defendant  agreed  to  pay  the 
plaintiff  for  a  job  of  work  when  completed,  or 
give  his  note  therefor  payable  in  a  year,  at  his 
election,  and  he  refused  to  give  his  note ; — Held, 
tliat  he  became  immediately  liable  upon  such 
refusal,  and  the  plaintiff  recovered  in  the  action 
of  book  account.      Oilman  v.  Hail,  11  Vt.  510. 

V.    Action  on  Simple  Contract. 

1.  Parties, 

281.  Plaintiff.  In  the  case  of  joint  owners 
of  property  sold  by  one,  the  purchaser  not 
knowing  that  others  were  interested,  an  action 
on  such  contract  may  be  maintained,  either  by 
the  one  with  whom  the  contract  was  actually 
made,  or  in  the  names  of  the  parties  really  in- 
terested.    HiUiker  v.  lA)op,  5  Vt.  116. 

282.  A  sued  6  upon  a  contract  signed  by  B, 
of  the  following  tenor  :  **  Received  of  A  J^ISO 
to  be  paid  in  obligations  against  some  good  man 
or  men,  to  be  on  interest,  for  L  C  when  he 
comes  of  age,  on  account  of  said  A."  B  set  up 
a  release  by  L  C  after  be  became  of  age.  Held, 
that  the  contract  was  with  A  to  pay  him,  and 
that  L  C  could  not  sue  upon  it,  nor  release  it. 
TuUle  V.  CatMn,  1  D.  Chip.  366. 

283.  As  respects  simple  contracts,  the  prom- 
ise, to  whomsoever  made,  inures  and  is  deem- 
ed a  promise  to  him  who  has  the  beneficial  in- 
terest,—that  is,  the  person  from  whom  the 
consideration  moves.  Warden  v.  Bumham,  8 
Vt.  390. 

284.  On  a  contract  to  take  certain  shares  in 
the  stock  of  the  corporation  and  to  pay  the  trea- 
surer all  assessments,  &c.  ;—Held,  that  an  ac- 
tion for  the  assessments  could  not  be  brought  in 
the  name  of  the  treasurer,  but  only  in  that  of 
the  corporation.  W7dt€lau>  v.  Cahoon,  1  D.  Chip. 
296. 

285.  Where  tlie  consideration  moves  from  a 
person  principally  interested  in  a  contract,  and 
the  contract  is  made  with  him,  one  collaterally 
interested  therein  cannot  sue  thereon  in  his  own 
name.  Crampton  v.  Ballard,  10  Vt.  251,  17 
Vt.251.    18Vt.  569.    46  Vt.  369. 


286.  Where  a  promise  is  made  to  a  person 
from  whom  the  consideration  move<l,  but  to  be 
performed  to  another  and  for  another's  benefit, 
— gtugre,  whether  the  latter  can,  in  any  case, 
maintain  an  action  thereon.  lb,  11  Vt.  80. 
80Vt.284.    47Vt.  845. 

287.  Where  the  defendant  received  property 
from  A  to  convert  into  money,  under  a  promise 
to  A  to  pay  it  to  the  plaintiff,  a  creditor  of  A, 
and  the  defendant  did  convert  the  property  in- 
to money  ',—Held,  that  the  plaintiff  might  sue 
in  his  own  name  for  the  money.  Phelps  v. 
Conant,  80  Vt.  277. 

288.  In  such  case,  after  the  money  is  real- 
ized, it  becomes  absolutely  the  money  of  the 
plaintiff  in  the  defendant's  hands.  Then  the 
law  implies  a  promise  directly  from  the  defend- 
ant to  the  plaintiff.     Bedfkld,  C.  J.     Id.  284. 

289.  But  where  the  contract  is  special,  or  to 
the  extent  that  it  is  special,  it  can  be  sued  only 
in  the  name  of  the  party  with  whom  it  is  made, 
and  from  whom  the  consideration  moves.      Ih. 

290.  Under  a  declaration  counting  upon  a 
promise  made  to  the  plaintiff's  deceased  hus- 
band, upon  a  consideration  moving  from  him, 
that  the  defendant  would  pay  to  her,  in  case  of 
her  husband's  decease,  a  certain  sum  ; — Held, 
that  the  suit  could  not  be  maintained  in  her 
name ;  but,  qu<Bre,  whether  upon  a  proper  de- 
claration this  might  not  be  done.  Fugure  v. 
Mutual  Soey.  of  St.  Joseph,  46  Vt.  862. 

291.  In  assumpsit  upon  a  policy  of  life  in- 
surance by  the  administrator  of  the  insured,  the 
declaration  alleged  the  consideration  as  moving 
from  the  insured  and  the  promise  to  pay  to  the 
wife  and  cJdldren  of  the  insured,  or  their  legal 
representative.  On  demurrer,  held,  that  this 
was  not  an  averment  of  a  promise  to  the  insur- 
ed, to  pay,  &c.,  but  a  promise  to  the  wife,  and 
that  the  declaration  showed  a  case  upon  which 
the  plaintiff  could  not  recover.  Davenport  v. 
Mutual  Life  Ass'n.,  47  Vt.  528. 

292.  In  assumpsit  for  lumber  sold,  which 
was  the  property  of  the  plaintiff  and  W,  the 
plaintiff's  evidence  was  that  he  sold  it  in  his 
own  name  and  on  his  own  account ;  while  the 
defendant's  was,  that  the  plaintiff  acted  for 
himself  and  W  in  making  the  sale.  Held,  that 
the  plaintiff's  right  depended  upon  the  disputed 
fact,  which  was  a  question  for  the  jury ;  and 
that  the  court  erred  in  ruling  that  the  action 
was  rightly  brought.  Leah^  v.  Alien,  47  Vt. 
463. 

293.  The  legal  interest  in  a  contract  is  in  the 
person  from  whom  the  consideration  passed  and 
to  whom  the  promise  was  made ;  and  he  alone 
can  sustain  an  action  upon  it,  although  it  was 
made  for  the  benefit  of  a  third  person.  Hall  v. 
Huntoon,  17  Vt.  244.  Pangbom  v.  Saxton,  11 
79.  18  Vt.  589. 

294.  A  declaration  counting  upon  a  sale  by 
the  plaintiff  to  the  defendant  and  a  promise 
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thereupon  to  the  plaintiff,  is  not  sustained  by 
proof  of  a  sale  by  a  third  person  of  property  in 
which  the  plaintiff  had  no  interest,  and  a  pro- 
mise thereupon  to  such  third  person  for  the 
lieneflt  of  the  plaintiff.     Hall  v.  JTvntoon. 

295.  Though  A  takes  an  absohite  convey- 
ance from  B  of  his  farm,  but  under  an  agree- 
ment to  support  B,  and  this  for  the  purpose  of 
enabling  B  fraudulently  to  obtain  a  pension  as 
a  reduced  soldier,  and  though  A  afterwards  de- 
nies the  agreement  and  allows  B  to  become 
chargeable  to  the  town  for  his  support,  yet  this 
does  not  entitle  the  town  to  an  action,  either  at 
law  or  in  chancery.  Milton  v.  Story y  11  Vt. 
101. 

296.  A  suit  may  always  be  brought,  either 
in  the  name  of  the  party  with  whom  the  con- 
tract was  made,  or  in  the  name  of  the  party 
legally  interested, — where  the  defendant  will 
not  be  thereby  embarrassed  in  his  defense— as 
in  ease  of  dormant  partners,  factors  doing  busi- 
ness in  their  own  name,  &c.— and  it  is  of  no  im- 
portance, whether  or  not  the  the  defendant  un- 
derstood the  relations  of  the  parties,  unless  he 
has  suffered  loss  by  hemg  misled.  Maynard  v. 
Briggit.  26  Vt.  94.  85  Vt.  502.  iMpham  v. 
Green,  9  Vt.  407.    Waft  v.  Johnson,  24  Vt.  112. 

297.  In  all  actions  upon  contracts,  except 
sealed  instruments,  promissory  notes  and  bills 
of  exchange,  the  action  may  be  brought  in  the 
name  of  the  real  party  in  interest  and  from 
whom  the  consideration  moved.  When,  how- 
ever, the  action  is  so  brought,  and  not  in  the 
name  of  the  nominal  party,  the  other  party 
may  interpose  any  defense,  which  would  be 
available  against  the  nominal  party,  which  ac- 
crues before  the  real  party  is  disclosed  to  him. 
Cummtngtt  v.  BlaiJkkll,  43  Vt.  382.  Smith  v. 
Fotter,  86  Vt.  705.     Lapham  v.  Oreen. 

298.  Wliere,  at  the  time  a  contract  was 
made,  it  was  understood  by  both  plaintiff  and 
defendant  that  the  contract  was  l)etween  them- 
selves alone  ;~JTeld,  that  the  plaintiff  could 
maintain  an  action  thereon  in  his  name  alone, 
although  otlier  parties  were  equally  interested 
with  him  in  the  contract.  Jlibbard  v.  MUls, 
46  Vt.  243. 

299.  One  who  becomes  a  party  to  a  contract 
only  after  its  performance,  and  without  consent 
of  the  opposite  party,  cannot  join  in  an  action 
upon  it.     Denniso7i  v.  Boyhton,  48  Vt.  489. 

300.  Interests  seyered.  The  president 
and  professors  of  a  literary  institution  were  en- 
titled to  all  the  tuition  money  received,  which 
by  agreement  was  to  be  divided  among  them  in 
specified  rates :  and  it  was  agreed  that  all  the 
money  collected  should  be  deposited  with  one  of 
their  num1>er  as  depositary,  or  treasurer,  with- 
ont  authority  to  invest  or  use,  and  without  being 
subject  to  charges,  and  that  the  interest  of  the 
parties  in  the  fund  deposited  should  be  distinct 
and  several  interests,  and  not  joint.     Held,  that 


each  member  was  entitled  to  his  several  share, 
and  that  the  depositary,  after  proper  demand 
by  one  of  the  professors  for  his  share,  and  refus- 
al, was  liable  to  him  therefor  in  an  action  of 
book  account.  JacJcman  v.  Partridge,  21  Vt. 
558. 

301.  Three  persons,  appointed  a  committee 
by  vote  of  a  school  district  to  repair  the  school 
house,  distributed  the  job  among  themselves, 
each  doing  a  part.  Held,  that  each  could  recover 
against  the  district  for  the  part  done  by  him. 
Oeer  v.  School  Dint,  in  Richmond,  6  Vt.  76; 
and  see  Satryer  v.  MetJi,  Ep.  Soe*y.  in  Jfoyal- 
ton,  18  Vt.  405.  Rogers  v.  Vanby  Universal- 
ist  Soc'y.  19  Vt.  187. 

302.  The  defendant  owed  a  simple  contract 
debt  to  A  and  B  jointly.  All  parties  agreed 
that  one-half  should  be  paid  to  A  and  one-half 
to  B.  The  defendant  paid  B  his  half.  Held, 
that  this  worked  a  severance,  so  that  A,  in  his 
own  name,  could  recover  for  his  half.  Ambler 
V.  Bradley,  6  Vt.  119.  See  Cvmmingn  v. 
Blaiadell,  48  Vt.  882. 

303.  So  held,  in  like  case,  in  an  action  on 
book,  where  the  case  stood  upon  the  common 
agreement  simply,  without  payment  of  the  other 
share — it  not  being  a  matter  of  partnership. 
Parker  v.  Bryant,  40  Vt.  291. 

304.  The  plaintiffs  agreed  to  take  jobs  of 
work  and  work  together,  and  each  to  hire,  as 
near  as  possible,  an  equal  amount  of  help,  each 
to  be  paid  for  his  own  labor,  and  to  divide  the 
profits  on  the  help  hired,  nothing  being  said 
about  the  division  of  losses.  One  of  the  plain- 
tiffs engaged  to  do  a  job  of  work  for  the  defend- 
ant, informing  him  that  he  and  the  other  plain- 
tiff were  in  partnership,  or  connected  in  busi- 
ness. The  work  was  done  by  the  plaintiffs  and 
their  hired  help  under  their  agreement,  in  ref- 
erence to  which  the  contract  with  the  defendant 
was  made.  Held,  that  an  action  therefor  was 
properly  brought  in  the  joint  names  of  the  plain- 
tiffs.    Satryer  v.    Worthington,  28  Vt.  788. 

305.  Defendant.  Services  rendere*!  or  money 
paid  for  the  joint  benefit  of  two  or  more,  at  the 
request  of  either  of  them,  may  be  recovered  of 
them  jointly.     Bains  v.  Bmtner,  10  Vt.  529. 

306.  Held,  that  the  plaintiff's  suit  was  prop- 
erly brought  against  the  one  party  with  whom 
he  contracted  and  on  whose  credit  he  performed 
the  services,  although  there  were  others  who, 
to  the  plaintiff's  knowledge,  had  an  equal  or 
greater  interest  in  the  undertaking,  and  who 
had  furnished  the  plaintiff  funds  in  carrying  it 
on.     Stannard  v.  Smith,  40  Vt.  518. 

307.  The  real  purchaser  of  goods  for  his  own 
benefit  is  liable  therefor,  although  he  purchased 
them  on  the  credit  of  another,  with  his  consent, 
without  disclosing  the  fact  that  he  was  himself 
the  real  party.  Coverly  v.  Braynard,  28  Vt. 
788. 

308.  In  order  to  make  one  liable  for  services 
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performed  for  another,  he  must  thereunto  ex- 
pressly promise,  or  so  conduct  himself  in  mak- 
ing the  employment,  that  the  party  rendering 
the  service  has  a  right  to  and  does  understand 
that  he  will  l>e  responsible  therefor.  Redfield 
V.  Dana,  47  Vt.  15. 

309.  G.  8,  c.  80,  8.  78,  providing  that  in  ac- 
tions upon  a  contract,  &c.,  against  more  than  one 
defendant,  judgment  may  be  rendered  against 
such  as  are  found  to  be  liable,  &c.,  covers 
all  cases  of  defendants  in  such  actions,  whether 
they  are  de8cril)ed  and  declared  against  as  part- 
ners, or  otherwise  declared  against  on  a  joint 
contract;  and  a  non-suit  may  be  allowed  as  to 
such  as  are  not  liable,  or  a  judgment  in  their 
favor  on  trial.  Jieynolds  v.  Field,  41  Vt.  225. 
See  Na4ifi  v.  Skhimr,  12  Vt.  219.  Hvrllnirt  v. 
Uendy,  27  Vt.  ^^45.  Prntern  v.  I'hayer,  30  Vt. 
361. 

2.     Action  and    defemw,,    as  dependent    upon 
demand,— expiration  of  eredit,— performance. 

310.  Demand.  A  mutual  agreement  be- 
tween two,  that  the  accounts  of  each  may  be 
paid  by  the  work  of  the  other,  is  valid  and  bind- 
ing as  to  accounts  thereafter  accruing,  and  re- 
quires a  demand  of  payment  and  refusal,  or  un- 
reasonable neglect  to  perform  the  services  as 
stipulated,  in  order  to  maintain  an  action.  If 
such  agreement  included  a  past  account,  but  the 
parties  had  acted  upon  it,  the  services  of  the 
other  party  may  l)e  first  applied  to  satisfy  that. 
UaviH  V.  Petit,  27  Vt.  216. 

311.  Where  a  party  stipulates  to  do  a  cer- 
tain thing  in  a  certain  specific  event  which  may 
become  known  to  him,  or  with  which  he  can 
make  himself  acquainted,  he  is  not  entitled  to 
notice  unless  he  stipulates  for  it ;  but  when  it 
is  to  do  a  thing  in  an  event  which  lies  within  the 
peculiar  knowUnlge  of  the  opposite  party,  then 
notice  ought  to  be  given  him  before  suit  brought. 
Lamphere  v.  Cn/iten,  42  Vt.  175. 

312.  Where  a  specific  thing  is  to  be  done  on 
demand,  such  as  the  delivery  of  property  or 
performance  of  a  service,  the  liability  does  not 
become  fixed  immediately  on  demand,  but  only 
on  the  party's  neglect,  after  reasonable  time,  to 
comply ;  and  this  question  is  always  one  of  fact 
for  the  jury.  [Applied  to  the  case  of  an  action 
upon  an  officer's  rect»ipt.]  Jameson  v.  Ware, 
6  Vt.  610. 

313.  Where  a  demand  was  necessary  in  or- 
der to  maintain  an  action; — Held,  that  a  demand 
made  after  the  issuing  of  the  writ,  but  before 
service,  affording  an  opportunity  to  comply, 
was  sufficient.     UaU  v.  Peek,     10  Vt.  474. 

314.  Money  paid  by  mistake,  or  overpaid 
upon  a  certain  claim,  cannot  be  recovered  back 
by  suit  without  previous  notice  and  demand  of 
repayment,  when  the  mistake  was  not  the  de- 
fendant's and  he  did  not,  in  any  way,  induce 


it ;  and  until  then  interest  is  not  recoverable  on 
such  money.  Stoddard  v.  Chapin,  15  Vt.  443. 
29  Vt.  157. 

315.  Where  money  was  illegally  taken,  the 
detention  is  unlawful  and  it  may  be  recovered 
without  previous  demand.  Henry  v.  Ches- 
ter, 15  Vt.  460.  Babcoek  v.  Granville,  44  Vt. 
325. 

316.  Where  one  has  in  any  way  wrongfully 
obtained  the  money  of  another  by  duress  or 
fraud,  no  demand,  liefore  suit  to  recover  it  back, 
is  necessary.     Hinsdill  v.    White,  34  Vt.  558. 

317.  The  plaintiff  sold  the  defendant  certain 
property  at  a  price  stipulated,  for  which  the 
defendant  agreed  to  pay  a  sleigh,  at  a  price 
stipulated,  represented  to  be  then  at  one  Ts  and 
to  be  taken  there  by  the  plaintiff— and  an  order 
on  T  for  the  balance.  The  defendant  had  no 
such  sleigh,  and  this  he  knew.  Held,  that  this 
was  such  a  fraud  as  excused  the  plaintiff  from 
making  any  demand  of  T  for  the  sleigh  or  for 
payment  of  the  order,  and  enabled  the  plaintiff 
to  sue  and  recover  the  stipulated  price  of  the 
property  sold,  without  any  demand.  Harring- 
Um  V.  Wells,  12  Vt.  505. 

318.  Where  the  plaintiff  came  to  the  de- 
fendant, and  demanded  a  settlement  for  his  la- 
bor performed  under  an  agreement  that  the  de- 
fendant should  board  and  clothe  the  plaintiff 
for  his  work,  and  the  defendant  drove  him  from 
the  premises,  threatening  bodily  injury  ;—Held, 
that  this  was  such  a  denial  of  liability  as  ex- 
cused the  plaintiff  from  making  a  specific  de- 
mand of  such  articles  of  clothing  as  he  needed, 
and  was  entitled  to.  Spencer  v.  Storrs,  38  Vt. 
156. 

319.  In  an  action  upon  an  account,  payable 
in  goods  out  of  the  defendant's  store;— i3>W, 
that  no  demand  was  necessary  before  suit,  when 
the  defendant  had  stopped  trade,  and  where 
the  omission  to  call  for  the  goods,  before  that 
time,  was  not  an  unreasonable  delay.  Brooks 
V.  Jewell,  14  Vt.  470. 

320.  In  an  action  upon  a  contract  whose 
validity  had  been  established  upon  a  bill  to  set 
it  aside  ;—Held,  that  the  defendant  in  that  and 
this  action  could  not  defend  on  the  ground  of  an 
attempted  repudiation  by  the  plaintiff,  the  de- 
fense of  the  former  suit  being  a  constant  ten- 
der of  the  defendant's  readiness  to  perform,  and 
a  waiver  of  demand,  if  demand  were  necessary. 
Sampson  v.    Warner,  48  Vt.  247. 

321.  Where  the  agreement  is  to  give  time  of 
payment  upon  the  debtor's  giving  a  note  with 
surety,  and  such  note  is  not  fumislied,  the  cred- 
itor may  sue  at  once  on  l)ook,  or  in  general  as- 
sumpsit. A  different  rule  is  said  to  prevail 
where  the  debtor  is  only  required  to  give  his 
own  note.  Bice  v.  Andrews,  82  Vt.  691.  HaU 
V.  Jones,  48  Vt.  227. 

322.  Where  the  promise  is  to  do  a  collateral 
thing  on  request,  the  request  is  parcel  of  the 
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contract,  and  no  right  of  action  arises  until  a  re- 
quest be  made.  So,  if  no  time  be  fixed  in  the 
contract,  or  by  other  agreement  of  the  parties 
either  expressed  or  implied,  for  the  doing  of  the 
thing,  a  request  is  essential  to  the  cause  of  ac- 
tion. Prentm,  J.  in  Boody  v.  Rut.  <ft  Bur,  R. 
Co.  (U.  S.  C.  C),  24  Vt.  660. 

323.  In  the  case  of  a  mere  executory  con- 
tract to  sell  and  to  buy  on  a  certain  day,  and 
where  each  promise  is  the  entire  consideration 
for  the  other,  neither  party  can  maintain  an  ac- 
tion without  averring  and  proving  a  readiness  to 
perform  on  his  part,  at  the  time  and  place,  or 
an  excuse  by  the  act  of  the  other  party.  Perry 
V.    Wheeler,  24  Vt.  286. 

324.  Credit.  On  the  purchase  of  goods, 
each  party  understood  that  a  credit  of  six  months 
was  given,  and  that  the  credit  of  a  third  party 
was  pledged  for  tlie  purchase.  This  last  suppo- 
sition turning  out  to  be  a  mutual  error ; — Jleld^ 
that  the  seller  could  not.  on  discovering  the 
mistafae,  maintain  an  action  for  the  price  of  the 
goods  until  the  expiration  of  the  six  months. 
Th^er  v.  BcUUm,  32  Vt.  284. 

325.  No  action  can  be  sustained  upon  a  con- 
tract within  the  time  stipulated  for  its  perfonn- 
ance,  though  the  credit  was  fraudulently  ob- 
Uined.  Fisher  v.  Br<mn,  1  Tyl.  387.  14  Vt. 
9.     18  Vt.  235.     • 

326.  The  plaintiff  sold  the  defendant  a  quan- 
tity of  marble  to  be  used  by  him  in  the  construc- 
tion of  a  walk  for  the  U.  S.  government,  for 
which  he  was  to  pay  when  the  work  should  be 
accepted  and  he  should  receive  his  pay  from  the 
U.  S.  Held,  that  the  plaintiff's  demand  be- 
came payable,  not  when  the  defendant  IxHjame 
entitled  to  his  pay  from  the  U.  S.  by  acceptance 
of  the  work,  but  whenever  thereafter  by  due 
diligence  he  might  have  received  his  pay  from 
the  U.  S.;  and  delay  of  payment  by  the  U.  8. 
having  been  occasioned  by  the  act  of  the  de- 
fendant, Iteld,  that  the  credit  stipulated  with  the 
plaintiff  had  expired,  and  that  this  action, 
brought  before  the  defendant  had  received  his 
pay  of  the  U.  8.,  was  not  premature.  Vt.  Mar- 
ble Co.  V.  Mann,  36  Vt.  697. 

327.  Performance  by  plaintiff.  Where 
the  plaintiff  was  to  keep  the  defendant's  cattle 
at  a  certain  bam  and  to  feed  them  on  the  hay 
therein  (whicli  the  defendant  saw  and  exam- 
ined before  making^the  contract),  and  agreed  to 
keep  them  as  well  as  he  could  **  considering  the 
hay  and  the  chance ;" — Held,  that  no  abatement 
should  be  made  from  the  price  of  keeping  on 
accouct  of  deterioration  of  the  cattle  in  the 
keeping,  the  auditor  having  found  that  the 
plaintiff  **u8ed  ordinary  care  in  taking  care  of 
and  feeding  them — feeding  them  as  often  and 
as  much  at  a  time  as  people  in  general  feed  their 
cattle.  "     Eastman  v.  PaUermm,  38  Vt.  146. 

328.  Where  the  plaintiff  had  contracted  to 
build  a  road,  in  a  particularly  specified  manner, 


to  be  paid  for  *'onits  completion  and  accept- 
ance by  the  agents  of  the  town  of  8,"  and  he 
completed  it  according  to  his  contract,  but  such 
agents  had  wrongfully  refused  to  accept  it  ;— 
Held,  that  he  could  recover  for  the  work  done. 
Smith  V.  Smith,  45  Vt.  433. 

329.  A  party  receding  from  negotiations, 
and  refusing  to  be  bound  by  them,  cannot  re- 
cover for  the  performance  of  acts  which  would 
have  constituted  a  part  performance  of  an  entire 
contract  which  would  have  resulted  from  the 
negotiations,  if  perfected.  Congdon  v.  Darcy, 
46  Vt.  478. 

330.  Oommiflsions.  The  plaintiff  contract- 
ed with  the  defendants  to  negotiate  for  them  a 
loan  of  $100,000,  for  a  commission,  and  did 
secure  an  agreement  for  such  loan  with  one  H, 
on  condition  that  what  the  plaintiff's  brother 
was  owing  II  should  constitute  part  of  the 
sum  ;  but  as  this  was  expt?cted  to  be  cashed  by 
the  plaintiff  to  the  defendants.  Held,  that  this 
was  a  sufllcient  compliance  with  the  contract 
on  the  plaintiff's  part,  to  entitle  him  to  an 
action  for  refusal  by  the  defendants  to  carry  out 
the  contract.  Durkee  v.  Vt.  Central  R.  Co., 
29  Vt.  127. 

331.  Reward.  F  was  employed  by  the  re- 
latives of  a  murdered  man  to  trace  out  the  mur- 
derer and  procure  his  conviction.  F  sent  out 
messengers  for  this  purpose  and  directed  one  of 
them  to  request  S,  a  deputy  sheriff,  to  watch 
for  and  arrest  the  murderer.  The  message 
reached  8,  not  directly  from  the  messenger,  but 
through  one  L.  The  murderer  was  arrested  by 
8  and  was  convicted.  8aid  relatives  had  of- 
fered a  reward  for  the  arrest  and  conviction  of 
the  murderer,  but  F  did  not  know  of  the  offer 
when  he  sent  out  his  messengers,  and  8  did  not 
know  of  it  when  he  made  the  arrest,  or  that  F 
was  acting  in  the  matter.  Held,  that  8  was 
entitled  to  the  reward,  and  not  F.  Runaell  v. 
Stewart,  44  Vt.  170. 

332.  Agreement  not  to  sue.  An  agree- 
ment not  to  sue  within  a  particular  time,  or 
never  to  sue  one  of  several  joint  contractors, 
does  not  operate  as  a  release.  Even  the  party 
himself,  with  whom  the  agreement  is  so  made, 
cannot  use  it  as  a  defense  to  any  action  in 
which  his  name  is  necessarily  used  to  recover 
judgment,  in  order  to  collect  the  debt  of  the 
other  debtors.  Spencer  v.  Williams,  2  Vt.  209. 
Pinney  v.  Bugbee,  13  Vt.  623. 

333.  Performance  by  defendant.  The 
defendant,  under  a  contract  to  complete  a  mill 
in  a  workmanlike  manner,  did  the  work  imper- 
fectly, but  claimed  to  have  performed  his  con- 
tract. The  plaintiff  afterwards  put  the  mill  in 
condition,  and  brought  his  action  to  recover  the 
expense  of  such  reparation.  Held,  to  be  no  de- 
fense that  the  defendant,  after  he  had  broken 
his  contract  and  it  had  ceased  to  be  executory , 
offered  to  make  such  repairs  at  his  own  ex- 
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pense,  but  the  plaintiff  refused  him.  Clifford  v. 
Richardson,  18  Vt.  620. 

334.  Where  the  plaintiff  sold  goods  to  the 
defendant  which  he  agreed  to  pay  for  in  a  cer- 
tain note  which  he  held  a/^ainst  a  third  person, 
and  he  afterwards  refused  to  deliver  the  note ; 
—Held^  that  he  could  nol,  in  an  action  of  book 
account  afterwards  brought,  offer  and  claim  an 
allowance  for  the  note.  Stevens  v.  Smithy  21 
Vt.  90. 

335.  Where  the  defendant  owed  the  plain- 
tiff a  debt  payable  in  certain  mechanic's  work, 
but  refused  to  do  the  work  at  a  reasonable 
price,  demanding  more  ; — Held,  tliat  the  plain- 
tiff could  recover  the  amount  due,  as  cash. 
Woodman  v.  Stearns,  23  Vt.  655. 

336.  The  defendant  in  la's©  made  with  the 
plaintiff  the  following  written  agreement: 
**ReceivtHi  of  Ira  Cameron  50  dollars,  in  part 
for  200  bushels  of  corn  this  day  sold  him,  of 
which  I  have  delivered  20  bushels,  and  the  bal- 
ance (180  bushels)  is  due  him  on  demand  at 
my  mill,  at  75  cents  per  bushel,  to  l)e  paid  for 
on  delivery."  Within  some  three  months  the 
plaintiff  received  and  indorsed  upon  the  eon- 
tract  94  bushels  more,  and  paid  therefor  accord- 
ing to  the  contract.  Nothing  further  passed 
between  the  parties  until  1855  (5  years), 
when  the  plaintiff  demanded  the  residue  of  the 
200  bushels,  offering  to  pay  the  75  cents  per 
bushel  ther(»for.  The  defendant  refused  to  de- 
liver the  corn,  the  same  being  then  worth 
!|fl.88  per  bushel.  In  an  action  for  the  non- 
delivery, the  county  court  construed  the  con- 
tract as  requiring  the  plaintiff  to  call  for  the 
corn  within  a  reasonable  time,  and,  finding  that 
he  had  not  done  so,  gave  judgment  for  the  de- 
fendant. The  supreme  court  Md,  that  the  de- 
fendant was  not  entitled  to  judgment  on  thin 
gnmndy  since  the  defendant  had  never  request- 
ed the  plaintiff  to  take  the  residue  of  the  corn ; 
that  the  case  might  have  l)een  properly  left  to 
the  jury  upon  the  question  whether  the  plain 
tiff  had  not  abandoned  the  contract.  The 
court,  however,  affirmed  the  judgment,  by  giv- 
ing to  the  contract  this in(er|)retation,— that  the 
contract  had  reference  to  no  specific  200  bushels 
of  corn  then  existing  or  set  apart,  but  only  en- 
titled the  plaintiff,  within  the  limits  of  200 
bushels,  to  take  at  his  option,  more  or  less,  and 
that  he  had  exercised  his  option,  when  he  took 
the  last  parcel  and  paid  for  it,  not  to  take  any 
more,  wliich  was  acquiesced  in  by  the  defend- 
ant ;  and  that  the  contract  had  been  fully  per- 
formed on  both  sides,  according  to  the  practi- 
cal construction  which  both  imrties  gave  to  it. 
Cameron  v.  Wells,  30  Vt.  633. 

337.  Where  the  plaintiff,  a  sub-contractor 
of  the  defendant  for  the  construction  of  a  sec- 
tion of  a  railroad,  was  prevented  from  com- 
pleting his  contract  by  reason  of  the  further 
construction  of  the  road  being  enjoined  in  chan- 


cery, without  the  fault  or  procurement  of  the 
plaintiff ; — Held,  that  the  defendant  was  liable 
as  for  a  breach  of  his  contract,  although  such 
injunction  was  procured  without  his  fault. 
DooUttle  V.  Nasli,  48  Vt.  441. 

3.  Action  general,  or  special, 

338.  No  general  action,  much  less  the  book 
action,  will  lie  for  the  breach  of  a  special  contract 
remaining  unexecuted ;  but  only  a  special  action 
upon  the  contract,  in  which  the  party  may  re- 
cover his  damages.  Smith  v.  Smith,  14  Vt.  440. 

339.  No  action  lies  to  recover  for  articles 
delivered  or  services  rendered  in  performance  of 
a  special  contract,  while  the  contract  remains 
open  and  not  rescinded.  Bailey  v.  Bailey,  16 
Vt.  666. 

VI.     Damages.— Rkcoupmknt. 

340.  General  rule.  The  law,  as  tke  rule 
of  damages  for  breach  of  a  contract,  requires 
that  the  defendant  make  the  plaintiff  whole ; 
that  is,  he  shall  place  him  in  as  good  a  situation 
as  he  would  have  been  in  by  performance.  Fer- 
ns V.  Barlmr,  2  Aik.  106.     6  Vt.  421. 

341.  In  an  action  for  services,  the  court  in- 
structed the  jury  that  it  was  the  duty  of  the 
plaintiff  to  make  the  sum  in  damages,  which  he 
was  entitled  to  recover,  reasonably  certain ; 
that  if  they  found  a  difficulty  in  determining 
this,  it  would  not  preclude  a  recovery,  but  it 
was  their  duty  to  see  that  the  uncertainty  did 
not  benefit  the  plaintiff— that  this  should  oper- 
ate against  him,  and  in  favor  of  the  defendant. 
Held  correct.     Mattocks  v.  T/yman,  16  Vt.  113. 

342.  Instances.  In  an  action  for  breach 
of  an  agreement  to  kiln-drj',  grind  and  pack  a 
quantity  of  com,  at  a  stipulated  price,  averring 
an  unskillful  performance,  whereby  the  plain- 
tiff had  sustained  damage,  where  the  defen- 
dant made  no  proof  of  non-payment  of  the 
price,  nor  set  up  a  counter  claim,  the  court 
charged  that  the  damages  should  be  assessed 
without  regard  to  the  sum  stipulated  to  be  paid 
for  the  labor.      Held  correct.     Foote  v.  CaiMn, 

6  Vt.  44. 

343.  If  the  maker  of  a  note  procures  a  per- 
son to  purchase  it  and  agrees  to  pay  therefor  a 
certain  sum,  but  afterwards  denies  such  agree- 
ment and  refuses  to  pay  as  agreed,  such  person, 
as  indorsee,  may  recover  the  full  amount  of  the 
note,  though  he  purchased  it  at  a  larger  discount 
than  the  sum  named.     Raymond  v.  Williams, 

7  Vt.  280. 

344.  If  one  agrees  to  pay  a  certain  sum  in 
specific  property  and  fails  to  pay,  he  is  liable 
for  the  full  sum  stipulated,  though  the  property 
is  worth  much  less, — because  the  parties  have 
stipulated  the  damages.  Harrington  v.  Wells, 
12  Vt.  505. 
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345.  The  defendant  received  of  the  plaintiff 
a  quantity  of  hay  and  took  a  bill  of  sale  of  the 
same,  describing  it  as  about  25  tons,  being  all 
the  hay  in  certain  barns  and  in  a  certain  stack, 
at  t4  per  ton,  carrying  out  the  price  at  $100, 
with  a  receipt  of  payment  appended.  At  the 
same  time  the  defendant  executed  a  receipt  to 
the  plaintiff  for  the  hay,  to  be  disposed  of  to 
the  best  advantage  and  accounted  for.  The  de- 
fendant having  appropriated  the  hay  to  his  own 
use,  claiming  it  as  his  own  ;—IIeld,  in  assump- 
sit for  goods  sold,  that  the  plaintiff  was  entitled 
to  recover  for  the  actual  quantity  of  the  hay  at 
its  true  value,  and  was  not  limited  by  the  quan- 
tity and  price  named  in  the  bill  of  sale.  Crane 
V.  Th<Hfer,  18  Vt.  162. 

346.  In  an  action  against  a  professed  mill 
Wright  for  damages  sustained  by  his  not  con- 
structing a  mill  in  a  workmanlike  manner,  ac- 
cording to  his  contract  ;—Heldy  that  the  plain- 
tiff, prevailing,  was  entitled  to  recover  his  neces- 
sary expenses  of  putting  the  mill  in  such  con- 
dition, after  the  defendant  claimed  to  have 
completed  his  contract ;  and  also  what  the  use 
of  the  mill  would  have  been  worth  to  the  plain- 
tiff, more  than  it  was,  between  the  dates  when 
the  defendant  claimed  to  have  completed  his 
contract,  and  a  reasonable  time  for  the  making 
of  such  reparations.  Clifford  v.  Hichardttany 
18  Vt.  620. 

347.  Oontribution.  Where  one  of  several 
joint  contractors  pays  the  whole  debt,  he  may, 
in  a  suit  at  law  for  contribution,  prove  the  in- 
solvency of  any  of  the  joint  contractors,  and 
recover  an  aliquot  part  of  the  whole  debt  paid, 
having  regard  only  to  the  number  of  solvent 
contractors.     Mills  v.  ffyde,  19  Vt.  59. 

348.  Other  instances.  In  an  action  against 
the  assignor  of  a  promissory  note,  signed  by 
two,  upon  a  warranty  of  its  validity,  where 
one  of  the  signers  was  proved  to  have  been  in- 
competent to  contract  by  reason  of  insanity  ;— 
HMy  that  in  estimating  the  damages,  the  value 
of  the  note  as  against  the  other  signer  must  be 
considered.     Thrall  v.  JVewell^  19  Vt.  202. 

349.  Where  a  bond  was  conditioned  that 
the  obligor  should  convey  certain  land  to  the 
obligee  upon  the  performance  of  certain  ser- 
vices by  the  obligee,  and  the  obligee  tendered 
the  services,  which  the  obligor  wrongfully  re- 
fused  to  accept,  and  refused  to  convey  ;— 
Heldj  in  an  action  for  the  breach,  that  the  value 
of  the  land  was  not  the  rule  of  damages,  but 
that  the  plaintiff  was  entitled  to  recover  only 
what  he  bad  lost  by  being  prevented  from  com- 
pleting the  execution  of  his  contract.  Board- 
man  V.  Keeler,  21  Vt.  77.  :  38  Vt.  83.  86  Vt. 
720. 

360.  The  defendant  contracted  with  the 
plaintiff  to  carry  a  barge  load  of  peas  from 
Canada  to  New  York,  but  by  reason  of  his 
want  of  care  and  diligence  he  got  them  no  fur 
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ther  than  Burlington,  where  the  barge  got  frozen 
in  the  ice,  and  could  not  be  moved  for  that 
season.  Tlie  defendant  refusing  to  forward  the 
peas  by  railroad,  or  to  deliver  the  peas  to  the 
plaintiff  except  upon  payment  of  freight,  the 
plaintiff  replevied  them,  and  sent  them  to  Bos- 
ton for  a  market,  which  was  a  judicious  dis- 
position of  them.  In  an  action  for  breach  of 
the  contract  to  carry  io  New  York;— Ileldy 
that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  net  sum  realized  from 
the  sale  in  Boston,  and  the  net  sum  he  would 
have  realized  from  a  sale  in  New  York,  as  de- 
termined by  the  market  price  there,  at  the  time 
when  the  peas  would  have  arrived  there,  if  the 
defendant  had  forwarded  them  according  to  his 
contract.     Laurent  v.  Vaughn,  30  Vt.  90. 

351.  In  an  action  for  labor  in  the  building 
of  a  railroad,  under  a  contract  for  payment  of 
76  per  cent  cash,  and,  on  the  completion  of  the 
job,  25  per  cent  in  the  stock  of  the  corporation 
at  par,  it  appeared  that  the  excess  of  cash  pay- 
ments made  above  the  75  per  cent  was  more 
than  the  value  of  the  stock  payment  of  25  per 
cent,  at  the  time  it  became  payable  by  the 
contract.  ITeldy  the  contract  being  silent  on 
this  point,  that  the  payment  of  such  excess  in 
cash  was  voluntary  and  only  a  vmiTcr  of  the 
right  to  pay  so  much  in  stock  ;  and  that  the 
plaintiff  was  entitled,  on  refusal  to  convey  the 
stock,  to  recover  the  value,  at  the  time  when 
payable,  of  the  balance  of  the  25  per  cent  of 
nominally  par  stock.  Jones  v.  Chamberlainy 
30  Vt.  196. 

352.  In  an  action  for  the  non-delivery,  ac- 
cording to  the  contract,  of  goods  sold,  where 
payment  was  not  made  in  advance,  the  rule  of 
damages  is  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and 
place  of  the  promised  delivery.  Worthen  v. 
Wilmot,  80  Vt.  556. 

353.  Quare,  whether  the  rule  is  different 
where  payment  is  wholly  made  in  advance. 
Senible,  it  is  not  different  where  the  advance 
payment  is  but  partial.    lb, 

354.  Heldy  that  this  rule  is  not  varied  by 
the  payment  of  the  full  price  in  advance.  Hill 
V.  Smith,  32  Vt.  483. 

355.  The  only  general  damages  which  the 
purchaser  of  chattels  can  recover  for  non-deliv- 
ery, whether  the  price  be  paid  or  not,  is  the 
difference  between  the  contract  price  and  the 
market  value  at  the  stipulated  time  and  place 
of  delivery,  together  with  the  money  paid,  if 
any,  on  the  contract.  Copper  Co,  v.  Copper 
Mining  Co.,  83  Vt.  92. 

356.  A  party  claiming  special  damages  from 
breach  of  contract,  must  so  conduct  the  busi- 
ness as  to  sustain  the  least  damage  practicable ; 
and  cannot  recover  for  a  loss  occasioned  by  his 
own  imprudence  or  negligence.    Ih, 

357.  Special  damages  cannot  be  recovered 
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for  breach  of  contract,  unless  they  are  the  nat- 
ural and  ordinary,  and  therefore  the  known  and 
necessary  result  of  the  breach,  or  were  fairly 
within  the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract.    Lb. 

358.  The  defendant  rented  to  a  tenant  a 
house  situate  on  the  line  of  a  road,  which  the 
plaintiff  had  contracted  with  the  defendant  to 
build  and  complete  by  a  day  specified — the  ten- 
ant, in  his  hiring,  rel3ing  upon  the  road  being 
completed  as  agreed.  By  reason  of  its  not  be- 
ing so  completed  the  defendant  was  obliged  to 
discount  to  the  tenant  one-half  the  agreed  rent. 
In  an  action  to  recover  for  the  building  of  the 
road  ;—Ifeldy  that  the  damage  thus  claimed  to 
have  been  sustained  by  the  defendant  was  too 
conjectural  and  remote  (as  stated)  to  be  regard- 
ed as  damages  naturally  and  necessarily  result- 
ing from  the  delay  in  completing  the  road,  so 
as  to  be  allowed  by  way  of  recoupment.  Smith 
V.  Smithy  46  Vt.  488. 

369.  But  where  the  defendant  was  obliged, 
by  reason  of  the  road  not  being  completed  as 
agreed,  to  build  a  winter  road  instead  for  his 
necessary  accommodation  ; — Heldj  that  the  ex- 
pense of  building  such  winter  road  was  proper 
damages  to  be  allowed  in  recoupment.     lb. 

360.  Where  the  defendants  were  bound  by 
contract  to  repair  a  drain  on  premises  leased  by 
them  to  the  plaintiff  ;—iy<pW,  that  if,  on  re- 
quest, they  refused  to  repair,  the  plaintiff 
should  have  made  the  repairs,  and  the  expense 
would  be  the  measure  of  the  damages;  but 
where  the  defendants,  after  notice  to  repair  the 
drain,  promised  from  time  to  time  to  do  so,  but 
neglected,  and  so  kept  the  plaintiff  from  doing 
it,— held  J  that  the  plaintiff  could  recover  his 
entire  damages  for  the  breach,  although  exceed- 
ing the  cost  of  the  repairs.  Kej/es  v.  Slate  Co. , 
84  Vt.  81. 

361.  Where  the  plaintiff  was  prevented  by 
the  defendant  from  completing  a  contract  with 
him  for  the  manufacture  of  certain  machines ; 
^HeUL,  that  in  estimating  the  damages  for  a 
breach  of  the  contract,  the  value  to  the  plaintiff 
of  the  unfinished  machines  should  be  reckoned, 
— the  property  not  having  vested  in  the  defend- 
ant. Allen  V.  Thrall,  86  Vt.  711.  See  Board- 
man  V.  Keeler,  21  Vt.  78. 

362.  The  defendant  contracted  to  purchase 
of  the  plaintiff  a  specified  number  of  bushels  of 
potatoes  at  a  specified  price  per  bushel,  and 
afterwards  ordered  the  plaintiff  to  stop  pur- 
chasing, and  declined  to  receive  any  more.  In 
an  action  on  the  contract ; — Held,  that  the  de- 
fendant was  not  liable  to  pay  for  potatoes  there- 
after purchased  by  the  plaintiff  to  fill  the  con- 
tract, nor  for  any  loss  thereon  by  freezing  or 
rot ;  and  was  liable  only  for  the  difference  be- 
tween what  it  would  have  cost  the  plaintiff  to 
procure  the  potatoes,  and  the  contract  price. 
Danfarth  v.  Walker,  40  Vt.  257. 


363.  The  plaintiff  and  defendant  were  inter- 
ested, in  different  proportions,  in  a  promissory 
note  in  the  hands  of  the  defendant,  payable  in 
money  and  well  secured.  The  defendant,  with- 
out consent  ef  the  plaintiff  and  without  neces- 
sity, took  a  colt  in  part  payment,  which  he 
kept  on  expense  until  it  died.  Held,  that  the 
plaintiff  was  not  obliged  to  share  this  loss,  but 
the  defendant  was  liable  for  the  plaintiff's  full 
share  of  the  note.     Childs  v.  Boyd,  48  Vt.  682. 

364.  The  plaintiff  had  purchased  four  un- 
divided fifths  of  certain  land,  but  failed  to  ob- 
tain the  other  fifth  because  the  defendant  pur- 
chased it  in  violation  of  his  contract  with  the 
plaintiff  not  to  do  so ;  whereupon  the  plaintiff 
procured  partition  by  the  probate  court.  In  an 
action  on  the  contract ; — HM,  that  the  true  rule 
of  damages  was  what  such  one-fifth  was  worth 
more  than  what  the  plaintiff  would  have  had  to 
pay  for  the  same,  except  for  the  defendant's  inter- 
ference and  breach  of  contract ;  and  that  it  was 
error  to  include  the  expenses  of  the  partition. 
Morrison  v.  Darling,  47  Vt.  67. 

365.  In  actions  upon  debts  due  in  coin,  the 
value  in  currency  of  the  amount  of  the  debts  in 
coin,  when  due,  is  not  the  true  rule  of  dam- 
ages. Tonrntsend  v.  Jennison,  44  Vt.  815.  See 
DaviM  V.  Field,  48  Vt.  251. 

366.  Entire  damages.  Under  a  contract 
between  a  turnpike  company  and  a  town,  by 
which  the  company  agreed  to  support  a  certain 
highway  bridge  of  the  town  for  twenty  years, 
in  consideration  of  $26  a  year  to  be  paid  by  the 
town,  the  company  performed  the  contract  for 
eight  years,  when  it  refused  to  proceed  further. 
Held,  that  the  rule  of  damages  for  such  breach 
of  the  contract  was  the  difference  between  what 
the  town  had  agreed  to  pay,  and  the  probable 
expense  of  performing  the  contract,  and  thus 
assess  the  entire  damages  for  the  remaining 
twelve  years.  RoyaUon  v.  R.  <fe  W.  Turnpike 
Co.,  14  Vt.  811. 

367.  The  true  criterion,  whether,  in  an  ac- 
tion upon  a  continuing  contract,  damages  can 
be  recovered  for  a  non-performance  of  the  whole 
contract,  and  so  for  damages  not  sustained  when 
the  action  is  brought  and  suit  tried,  is,  whether 
there  has  been  such. a  breach  as  authorizes  the 
plaintiff  to  treat  it  as  entirely  putting  an  end 
to  the  contract— whether  the  breach  is  entire 
and  total,  or  only  partial  and  temporary— and 
this  may  be  a  question  of  fact  for  the  jury. 
Remelee  v.  HaU,  31  Vt.  682. 

368.  Accruing  damages.  Wliere  there  has 
been  a  breach  of  the  condition  of  a  bond  of  in- 
demnity before  suit  brought,  so  as  to  sustain  an 
action,  the  damage»are  to  be  assessed  down  to 
the  time  of  trial,  although  accrued  after  suit 
brought.  Spear  v.  Stacy,  26  Vt.  61 ;  and  see 
Lowry  v.  Waiker,  6  Vt.  181. 

369.  How  affected  by  mode  of  declaring. 
If  by  the  fault  or  neglect  of  the  defendant  it  is 
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rendered  iropossible  to  eetimate  the  compensa- 
tion by  the  stipulations  of  the  contract,  the 
plaintiff  may  recover  upon  a  quantum  rnertut 
But  the  mere  fact  that  a  breach  of  the  contract 
by  the  defendant,  or  his  fault  or  neglect,  may 
embarrass  the  plaintiff  to  some  extent  in  his 
proof,  will  not  necessarily  give  the  plaintiff  the 
right  to  abandon  the  contract  and  recover  inde- 
pendent of  it.  Mi/ers  v.  Baptist  Society,  38  Vt. 
614. 

370.  Where  a  party  to  a  special  contract  for 
labor,  for  which  an  entire  sum  was  agreed  to  be 
paid,  has  performed  a  part  according  to  it« 
terms,  and  has  been  prevented  from  perform- 
ing the  residue  by  the  act  or  default  of  the 
other  party,  he  may  sue  either  on  the  contract 
to  recover  damages  for  the  breach  .of  it,  or  in 
general  assumpsit  for  the  value  of  what  he  has 
done.  Ghamherlin  v.  8c4>U,  88  Vt.  80.  Derby 
V.  JohfMon,  21  Vt.  18. 

371.  In  such  case,  if  he  sue  on  the  contract 
he  must  set  it  forth  specially,  and  then  his  dam- 
ages for  what  he  has  done  under  it  must  be  regu- 
lated by  the  contract  price,  and  he  will  recover 
such  a  proportion  of  the  whole  contract  price, 
as  the  work  he  has  done  bears  to  the  whole 
work  to  be  done  under  the  contraol ;  and  may 
also  recover  the  profit  he  would  have  made  by 
being  allowed  to  complete  the  contract,  and  the 
damages  he  may  have  incurred  in  provid- 
ing labor  and  means  to  perform  the  residue. 
lb. 

372.  If,  in  such  case,  he  choose  to  waive  the 
contract  and  sue  in  general  assumpsit  for  work 
and  labor  [or  in  book  account],  then  the  mea- 
sure of  damages  will  be  a  reasonable  compensa- 
tion for  the  work  actually  performed.  He  is 
not  then  limited  to  recover  a  pro  rata  share  of 
the  contract  price.  Jb.  See  Preble  v.  Bottom^ 
37Vt.  249.    21Vt.  18. 

373.  The  plaintiff  contracted  to  do  a  job  of 
Joiner's  work  for  the  defendant,  and  to  com- 
plete the  job  by  the  16th  of  August.  The  de- 
fendant agreed  to  pay  therefor  ^100  by  the  Ist 
of  July,  and  the  balance  on  the  completion  of 
the  job.  The  defendant  neglected  after  demand 
to  pay  the  $100  by  the  day  named,  and  the 
plaintiff  abandoned  the  work.  In  an  action  of 
book  account; — Heldy  that  the  plaintiff  could 
recover  for  the  work  done  a  pro  rata  compensa- 
tion according  to  the  contract  price.  Preble  v. 
BifUom. 

374.  Where  a  contract  for  the  sale  and  de- 
livery of  articles  by  a  day  named  has  been  ex- 
tended as  to  the  time  of  delivery,  and  the  pur 
chaser  (plaintiff)  claims  anything  by  reason  of 
such  enlargement  of  the  time,  (as  larger  dam 
ages  for  non-delivery,  by  increase  of  the  market 
price  during  such  enlarged  time),  his  declara 
tion  must  be  framed  to  cover  the  contract  as 
thuB  enlarged  and  altered.  If  only  the  original 
contract  be  counted  upon,  the  damages  must  be 


assessed  as  under  the  original  contract.    Hill 
V.  Smith,  82  Vt.  488.     ^.  (7.,  84  Vt.  585. 

376.  It  is  perfectly  well  settled  in  this  State, 
that  where  there  is  an  entire  contract  for  work 
to  be  performed  upon  certain  terms  and  condi- 
tions upon  the  lands  or  buildings  of  the  promi- 
see, and  the  work  is  performed,  but  not  strictly 
according  to  the  special  stipulations,  the  laborer 
may  nevertheless  recover  upon  a  quantum  meru- 
it for  the  labor,  and  upon  a  q^iantum  valebant 
for  the  materials,  furnished,  according  to  the 
price  stipulated  in  the  special  contract,  deduct- 
ing therefrom  such  damages  as  the  other  party 
may  have  sustained  by  failure  to  perform  the 
work  strictly  according  to  the  contract.  Mer- 
row  V.  Huntoon,  26  Vt.  9.  Joilyn  v.  Merrow, 
26  Vt.  185. 

376.  Reconpmeiit.  Recoupment— a  quari 
off -set  of  counter  claims  not  liquidated.  Lon- 
d4>nderry  v.  Andoter,  28  Vt.  416.  For  further 
instances,  see  Cro»by  v.  School  District,  35  Vt» 
628.  Corliiiii  v.  Putnam,  37  Vt.  119.  Phelps 
V.  Paris,  89  Vt.  511,  and  infra. 

377.  Where. a  party  has  not  been  guilty  of  a 
voluntary  abandonment  or  wilful  departure 
from  his  contract,  has  acted  in  good  faith,  in- 
tending to  perform  the  contract  according  to  its 
stipulations,  but  has  failed  in  a  strict  compli- 
ance with  its  provisions,  and  where  from  the 
nature  of  the  contract  and  of  the  labor  per- 
formed, the  parties  cannot  rescind  and  stand  in 
statu  quo,  but  one  of  them  must  derive  some 
benefit  from  the  labor  or  money  of  the  other — 
in  such  case,  the  party  failing  to  perform  his 
contract  strictly  may  recover  of  the  other,  as 
upon  a  quantum  meruit,  such  a  sum  only  as  the 
contract,  as  performed,  has  been  of  real  and 
actual  benefit  to  the  other,  estimating  such 
benefit  by  reference  to  the  contract  price  of  the 
whole  work.  Bragg  v.  Bradford,  33  Vt.  35. 
Dyer  v.  Jones,  8  Vt.  205.  Oibnan  v.  Hall,  11 
Vt.  510.  Blood  V.  Enos,  12  Vt.  625.  Bracket 
V.  Morse,  23  Vt.  554.  Morrison  v.  Cummings, 
26  Vt  486.  Hubbard  v.  Belden,  27  Vt.  645. 
Barker  v.  Railroad,  27  Vt.  780.  Sw^  v.  Harris 
man,  30  Vt.  607.  Kettle  v.  Harney,  21  Vt.  301. 
Keyes  v.  Slate  Co.,  84  Vt.  88.  Eddy  v.  Olttnent, 
38  Vt.  486. 

378.  The  method  of  estimating  this  benefit 
is,  first,  to  deduct  from  the  contract  price  such 
sum  as  will  enable  the  other  party  to  get  the 
contract  completed  according  to  its  terms; — 
or,  where  that  is  impossible  or  unreasonable, 
such  a  sum  as  will  fully  compensate  him  for 
the  imperfection  in  the  work  and  the  insuffi- 
ciency of  the  materials,  so  that  he  shall  in  this 
respect  be  made  as  good,  pecuniarily,  as  if  the 
contract  had  been  strictly  performed ;  and, 
seeojid,  to  deduct  also  from  the  contract  price 
whatever  additional  damages  the  breach  of  the 
contract  may  have  occasioned  him.  The  re- 
mainder will  be  the  benefit  whieh  the  party 
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sought  to  be  charged  has  derived  from  such 
part  performance  of  the  contract.     lb, 

379.  In  an  action  for  the  price  of  lumber 
furnished  under  a  special  contract  ;—Held,  that 
the  defendant's  damages  for  non-delivery  at  the 
times  stipulated  were  the  subject  of  recoupment 
ill  the  action,  and  no  plea  in  setoff  was  neces- 
sary— the  same  as  in  case  of  a  failure  to  meet 
the  contract  as  to  quantity  and  quality.  Eddi/ 
V,  Clement,  38  Vt.  486 ;  and  see  mpra. 

380.  It  is  not  the  subject  matter  of  the  con- 
tract that  determines  the  applicability  of  this 
mode  of  recovery,  but  tlie  nature  of  the  agree- 
ment and  of  the  breach  of  it.  Steele,  J.  Jb, 
491. 

381.  Thus,  under  a  special  contract  to  chop 
trees  upon  another's  land,  where  the  work  was 
not  done  strictly  according  to  the  contract,  but 
the  failure  was  not  wanton,  the  party  was  held 
entitled  to  recover  under  a  quantum  meruit, 
what  the  work  was  worth  to  the  party  benefit- 
ed.   Dyer  v.  Jones,  8  Vt.  205. 

382.  So,  where  the  contract  was  to  build,  on 
another's  land,  )|60  worth  of  stone  wall  of  a 
given  height  and  thickness  at  a  given  price  per 
rod,  and  some  portion  of  the  wall  was  not  of 
the  height  stipulated.  Oilman  v.  HaU,  11  Vt, 
510. 

383.  So,  where  the  contract  was  to  pasture  a 
^ven  number  of  cattle  in  a  particular  pasture, 
giving  them  the  entire  range,  and  the  party 
suffered  the  fences  to  become  so  poor  that 
other  cattle  broke  in  and  consumed  the  feed,  so 
that  a  part  of  the  depastured  cattle  had  to  be 
removed  by  the  owner.  Braekett  v.  Morse,  23 
Vt.  554. 

384.  The  same  rule  applied  to  a  contract 
for  the  construction  of  lime  kilns,  imperfectly 
done.     Morrison  v.  Cvmmings,  26  Vt.  486. 

385.  So,  to  a  contract  to  run  a  saw  mill  for  a 
year  in  a  good  workmanlike  manner,  the  party 
being  dismissed  for  imperfect  work.  Sxpift  v. 
Harriwian,  80  Vt.  607. 

386.  So,  to  a  contract  for  the  building  of  a 
bridge  and  highway.  Kelly  v.  Bradford,  33 
Vt.  85. 

387.  Also,  to  a  contract  for  railroad  con- 
struction.   Merrow  v.  Huntoon,  25  Vt.  9. 

388.  The  plaintiff  agreed  to  furnish  the 
defendant  lumber  necessary  for  the  building  of 
a  mill,  **  as  it  should  be  wanted."  He  did  fur- 
nish  the  whole  amount  of  lumber,  but  not  so 
fast  as  needed,  and  the  completion  of  the  mill 
was  delayed  thereby  to  the  defendant's  damage. 
But,  it  appearing  from  the  auditor's  report  that 
the  case  was  such  as  required  notice  to  the 
plaintiff  of  the  size  and  quantity  of  lumber 
wanted  from  time  to  time  ^Held,  that  in  order 
to  the  allowance  of  such  damage  against  the 
plaintiff's  claim,  it  should  be  found  affirmative- 
ly that  the  plaintiff  neglected  to  furnish  the  lum- 
ber within  a  reasonable  time  after  he  was  fur- 


nished with  the  necessary  description  of  the 
lumber  required.      Fi^ld  v.  Black,  42  Vt.  517. 

389.  May  defeat  action.  Where  the 
plaintiff  recommended  himself  as  a  competent 
workman  and  undertook  to  work  as  a  master- 
builder,  and  through  his  neglect  or  unskillful- 
ness  his  employer  suffered  loss  to  a  greater 
amount  than  the  siun  due  for  services  at  the 
stipulated  rate  ',—Held,  that  this  defeated  his 
action  for  services.  Ooslin  v.  ffodson,  24  Vt. 
140. 

390.  The  plaintiff  took  the  defendant's 
sheep  to  pasture  and  to  supply  sufficient  feed 
to  fatten  them  for  market.  The  sheep  getting 
poor  for  want  of  sufllcient  pasturage,  the  de- 
fendant took  them  away  before  the  end  of  the 
season,  and  the  loss  to  the  defendant  was  more 
than  the  contract  price  of  keeping.  Held,  that 
the  plaintiff  could  not  recover  on  the  contract, 
for  he  had  not  performed  it ;  nor  on  a  quantum 
meruit,  for  the  loss  to  the  defendant  by  the 
breach  of  the  contract  was  more  than  the  bene- 
fit from  the  keeping  of  the  sheep.  Corliss  v. 
Putnam,  87  Vt.  119. 

391.  Acquiescence.  The  mere  use  of  coal 
kilns  erected  upon  the. defendant's  land,  which 
were  defectively  constructed,  but  the  defects 
not  apparent  and  only  to  be  discovered  by  use, 
or  by  tests,  and  part  payment  for  the  work, 
were  held  not  to  amount  to  an  acquiescence,  or 
waiver  of  a  claim  for  deduction  from  the  con- 
tract price,  except  to  the  extent  of  the  payment. 
Morrison  v.  Cummings,  26  Vt.  486. 

392.  In  an  action  to  recover  for  labor  per- 
formed under  a  contract  special  as  to  price  per 
day,  the  defendant,  to  reduce  the  recovery,  may 
prove  that  the  plaintiff  was  unfaithful  and  in- 
dolent, and  did  not  earn  the  wages  stipulated, 
unless  the  defendant  has  acquiesced  in  the  man- 
ner of  performing  the  work.  To  the  extent 
that  the  defendant,  in  such  case,  had  paid  for 
the  labor,  held,  that  he  was  bound,  and  could 
not  recover  it  back.  Morris  v.  Bedfield,  28  Vt. 
295. 

393.  C  had  contracted  to  work  for  the  de- 
fendant for  an  entire  term,  and  while  so  at 
work  gave  the  plaintiff  a  written  order,  which 
the  defendant  accepted,  as  follows :  **  I  accept 
this  order,  so  far  as  I  am  owing  said  C,  or  shall 
be  owing  him  the  first  of  October  next."  Soon 
after,  C  abandoned  his  contract  and  absconded, 
whereby  the  defendant  sustained  more  damage 
than  the  labor  of  C  was  worth.  Held,  that  the 
acceptance  by  its  terms  bound  the  defendant  to 
pay  to  the  extent  that  he  owed  C  at  the  date  of 
the  acceptance,  although  C  could  not  have  re- 
covered under  his  contract.  BeUows  v.  Bing- 
ham, 28  Vt.  248. 

394.  Where  the  plaintiff's  claim  results  from 
an  attempt  on  his  part  to  perform  a  special  con- 
tract, the  defendant,  by  accepting  what  is  done 
under  it  from  time  to  time,  is  not  precluded 
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from  showing,  in  defense,  that  he  has  received 
less  than  enough  to  compensate  him  for  the 
damages  sustained  by  the  plaintifTs  failure  to 
perform  the  special  contract.  MyrUk  v.  Slason, 
19  Vt  121.  Allen  v.  Hooker,  25  Vt.  137.  Smith 
V.  Foeter,  36  Vt.  705.  Andrews  v.  Eastman, 
41  Vt.  184. 

396.  The  plaintiff  agreed,  for  a  gross  price, 
to  furnish  the  defendant  with  wood  for  her 
Area  for  one  year,  such  wood  to  be  good  dry 
wood,  and  not  wood  from  last-blocks— which 
was  green  wood  and  not  fit  for  burning.  The 
plaintiff  furnished  wood  according  to  the  con. 
tract  through  the  winter,  but  in  the  summer 
commenced  furnishing  such  last-block  wood, 
which  the  defendant  used  until  the  fall  at  an 
inconvenience,  and  finally,  the  plaintiff  not  fur- 
nishing any  other  kind  of  wood,  the  defendant 
supplied  herself  elsewhere.  The  plaintiff  did 
not  aak  her  if  she  would  accept  the  last- 
wood  upon  the  contract,  nor  did  she  refuse  to 
accept  it,  nor  make  any  complaint  that,  the 
plaintiff  was  not  furnishing  such  wood  as  he 
had  contracted  to  furnish.  Held,  that  as  the 
plaintiff  had  stipulated  both  as  to  the  kind  of 
wood  he  should  furnish  and  as  to  the  kind  he 
should  not  furnish,  these  facts  did  not  consti- 
tute such  an  acceptance  of  the  wood  upon  the 
contract  as  entitled  the  plaintiff  to  recover  the 
contract  price  for  good  dry  wood ;  and  that  he 
was  entitled  to  compensation  only  to  the  extent 
of  the  benefit  actually  received  by  the  defend- 
ant ;  and  that  the  defendant  had  the  right  to 
have  deducted  from  the  contract  price  the  dam- 
ages sustained  by  the  non-performance  of  the 
entire  contract  by  the  plaintiff.  Andrews  v. 
Eastman,  41  Vt.  134. 

396.  The  plaintiff  contracted  with  the  de- 
fendant, under  seal,  to  build  a  road  in  the  town 
of  S,  and  complete  it  by  a  specified  time.  He 
failed  to  complete  it  by  the  time  specified.  The 
defendant  did  not  agree  to  enlarge  the  time  of 
performance,  but  suffered  the  plaintiff  to  pro- 
ceed with  the  work  after  the  expiration  of  such 
time ;  urged  him  to  under-let  a  part,  which  the 
plaintiff  might  have  done ;  remonstrated  against 
his  delays  and  notified  him  that  he  should 
claim  damages  therefor ;  was  present  on  differ- 
ent occasions  when  the  selectmen  of  S  accepted 
portions  of  the  road  which  were  built  after  the 
expiration  of  such  time,  and  made  no  objec- 
tions thereto.  In  an  action  of  general  assumpsit 
for  work  done ; — Held,  that  the  defendant  had 
thereby  waived  his  objection  to  the  plaintiff's 
right  of  recovery,  at  all,  because  he  did  not 
complete  the  whole  road  by  the  time  specified, 
bat  that  this  did  not  bar  the  defendant  of  his 
right  to  insist  on  a  deduction  from  the  contract 
on  account  of  damage  by  delay.  Smith  v.  Smith, 
45  Vt.  438. 

397.  Independent  stipnlation.  Sembie, 
that  in  assumpsit  t}i^  defentfapt'  cannot,  under 


the  general  issue,  show  in  reduction  of  damages 
the  breach  by  the  plaintiff  of  stipulations  inde- 
pendent of  those  on  which  the  plaintiff  sues, 
although  contained  in  the  same  instrument. 
Keyes  V.  Western  Vt.  Slate  Co,,  34  Vt.  81. 

398.  Warranty.  In  an  action  for  goods 
sold,  or  services  performed  at  an  agreed  price, 
where  there  is  a  warranty  accompanying  and 
part  of  the  contract,  a  breach  of  such  warranty 
may  be  given  in  evidence  under  the  general 
issue,  or  in  an  action  on  book  for  the  price,  in 
reduction  of  the  damages.  Allen  v.  Hooker,  25 
187.  Kepes  v.  Western  Vt,  Slate  Co,  Walker 
V.  Hoisington,  48  Vt.  608. 

399.  An  offer  to  perform  after  a  breach  of 
the  contract  is  unavailing  to  cure  the '  breach. 
CUffordy,  Richardson,  18  Vt.  620.  Stevens  v. 
SmUh,  21  Vt.  90.  Winn  v.  Southgate,  17  Vt. 
355.     SuUons  v.  TyreU,  12  Vt.  79. 

400.  Promise  of  marriage.  In  assessing 
damages  for  breach  of  promise  of  marriage,  it  is 
not  a  legitimate  subject  for  the  jury  to  consider, 
that  the  plaintiff  might  have  been  worse  off  by 
her  marriage,  by  reason  of  the  defendant's  want 
of  affection  for  her.  Piper  v.  Kingsbury,  48  Vt. 
480. 


OOBPOBATION. 

I.    CoKPOBATE  Existence,   and  Peoof 

Thereof. 
II.    Stock  and  Stookholdebs. 
III.    Meetings  and  Reoobds. 
rV.    Officers  and  Agents. 
V.    Corporate  Powees. 
VI.    Cobpobate  Liabilities. 
VII.    Remedies  Fob  and  Against  Cobpob- 

ation. 
vin.    fobfeitube  and  dissolution. 

I.    Cobpobate    Existence,    and    Pboof 
Thebbof. 

1.  Public  grant.  In  case  of  a  public  grant 
emanating  from  the  same  power  that  can  create 
a  corporation,  the  very  grant  or  charter  creates 
and  gives  the  competency  to  take, — and,  as  a 
corporation,  if  necessary  to  that  end.  Lord  v. 
Bigelow,  8  Vt.  445. 

2.  In  esse  from  date  of  charter.  A  cor- 
poration  may  be  regarded  as  in  esse  from  the 
date  of  its  charter  and  before  any  subscriptions 
to  its  stock,  for  the  purpose  of  contracting  and 
being  contracted  with  in  matters  relating  to  its 
organization,  where  certain  persons  named  and 
their  successors  who  shall  become  subscribers 
are  incorporated,  or  where  only  such  as  shall 
become  subscribers  are  incorporated,  and  such 
subscriptions  are  afterwards  made,  although, 
hy  Uie  cliarter,  such  subscriptions  are  requi^ 
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in  order  to  an  organization  of  the  corporation. 
HaUy.  Vt.  &  Mass.  H,  Co.,  28  Vt.  401.  Vt 
Central  R.  Co.  v.  Clayes,  21  Vt.  80. 

3.  A  corporation  may  have  such  an  exist- 
ence by  force  of  the  act  of  the  Legislature 
enacting  it,— as  where  the  act  incorporates  cer- 
tain persons  by  name,  their  associates  and  suc- 
cessors,— as  to  be  enabled  to  take  a  grant  of 
land,  vesting  in  it  the  title,  before  it  has  such 
an  organization  as  to  enable  it  to  enter  upon 
the  transaction  of  its  general  business.  Vt. 
Mining  Co,  v.  WtTidham  Co.  Bank,  44  Vt. 
489. 

4.  De  facto.  Where  a  subsciiption  to  the 
capital  stock  of  a  corporation  is  made  directly 
to  the  corporation  after  it  is  organized,  although 
informaUy,  and  while  it  exist*  as  a  corporation 
de  fa/cto,  and  is  acting  in  its  corporate  capacity 
and  under  its  corporate  name,  the  subscriber 
cannot,  in  a  suit  upon  such  subscription,  deny 
the  legal  organization  of  the  corporation.  Mont- 
pelier,  cfo?.,  R.  Co.  v.  JAingdan,  46  Vt.  284. 

5.  Proof  of.  The  certificate  of  commis- 
sioners under  an  act  creating  a  railroad  corpor- 
ation, certifying,  as  required  by  the  act,  the 
amount  of  stock  subscriptions,  &c.,  was  held, 
in  an  action  by  the  corporation,  conclusive  as 
to  the  facts  certified,  so  far  at  least  as  con- 
cerned the  legal  organization  of  the  corporation. 
Conn,  dt  Pass.  R.  R.  Co.  v.  Bailey,  24  Vt. 
465. 

6.  In  a  suit  by  a  corporation  against  a  stran- 
ger, it  is  sufficient  proof  of  the  plaintiflfs  cor- 
porate existence,  to  show  a  legal  origin  by  their 
charter,  and  an  existence  de  facto  by  their  acts. 
The  production  of  their  records  is  not  neces- 
sary. Searsburgh  Turnpike  Co.  v.  Cutler,  6 
Vt.  316.     11  Vt.  306.    28  Vt.  425. 

7.  An  act  passed  in  1832  incorporated,  as  a 
bank,  such  persons  as  should  become  subscrib- 
ers  to  its  capital  stock,  and  provided  that  the 
corporation  * 'should  take  no  benefit  by  the  act, 
and  that  the  same  should  be  wholly  void,  unless 
the  bank  should  commence  and  be  in  operation 
within  one  year  after  the  passage  of  the  same. 
In  an  action  brought  by  the  bank  in  1838  upon 
a  note  given  to  it  in  1837,  the  defendant  plead- 
ed nul  U'el  corporation,  and  issue  was  joined, 
Held,  that  the  production  of  the  charter,  and 
proof  that  the  plaintiffs  were  doing  business  as 
a  bank  under  the  charter,  and  were  exercising 
corporate  powers,  was  at  least  prima  fade  evi- 
dence that  the  requirements  of  the  charter  had 
been  complied  with.  Bank  of  Manchester  v. 
Allen,  11  Vt.  302  (contra,  Wood  v.  Jefferson 
Co.  Bank,  9  Cowen  R.,  194). 

8.  Where  the  act  incorporating  a  bank  re- 
quired notice  of  the  organization  to  be  given  by 
a  certain  day,  and  the  bank  was  afterwards 
found  in  operation  under  the  act ; — Held,  in 
the  absence  of  evidence  to  the  contrary,  that 
the  bank  must  be  presumed  to  have  been  organ- 


ized and  competent  to  act  as  a  corporate  body 
as  early  as  the  time  prescribed.  Bank  of  U.  8. 
V.  Lyman  (U.  S.  C.  C),  20  Vt.  666. 

9.  Pleading.  In  a  suit  by  a  corporation 
standing  upon  the  general  issue,  the  plaintiff  is 
not  required  to  make  proof  of  its  corporate  ex- 
istence. Such  defense  must  be  made  by  plea 
in  abatement,  or  in  bar.  Boston  Type  Foundry 
V.  Spooner,  6  Vt.  93.  Ixyrd  v.  Bigelow,  8  Vt. 
445.     ^tna  Ins.  Co.  v.  Wires,  28  Vt.  ^8. 

10.  Estoppel.  An  execution  debtor  is  es- 
topped from  denying,  on  habeas  corpus,  the  le- 
gal existence  and  corporate  capacity  of  the 
plaintiff— a  corporation— in  whose  name  the 
judgment  against  him  was  recovered.  Bar- 
geant,  etr  parte,  17  Vt.  425. 

II.     Stock  and  Stockholders. 

11.  Snbscription     and    assessments. 

Where  one  subscribed  to  stock  in  a  corporation 
in  the  name  of  others  without  authority,  him- 
self making  the  prescribed  payment,  and  after- 
wards assumed  such  shares,  and  the  stock  was 
set  to  him  and  the  advance  payments  put  to  his 
credit,  he  was  held  to  occupy  the  position  of  an 
original  subscriber.  State  ex  rel.  Page  v.  Smith, 
48  Vt.  266. 

12.  The  charter  of  a  railroad  company  re- 
quired that  10,000  shares  of  stock  should  be 
subscribed  for,  before  the  making  of  any  assess- 
mcnt.  That  number  was  subscribed  for,  but 
the  subscriptions  had  a  condition  that  interest 
should  be  allowed  and  paid  by  the  company  on 
all  sums  assessed  and  paid  from  the  time  of 
payment  until  the  railroad  should  be  put  in 
operation.  In  an  action  for  assessments;.— 
Held,  that  this  provision  was  not  an  agreement 
to  reduce  or  pay  back  a  part  of  the  capital 
stock;  that  no  time  being  fixed  for  the  pay- 
ment of  such  interest,  it  might  be  paid  out  of 
earnings  after  the  road  went  into  operation ; 
and  that  the  subscription  was  not  avoided  there- 
by. Rut.  <fc  Bur.  R.  Co.  v.  ThraU,  35  Vt. 
636. 

13.  The  issuing  of  preferred  stock  of  a  rail- 
road corporation  with  guaranteed  interest,  is 
only  a  mode  of  raising  money  by  pledging  the 
original  capital,  and  will  not  avoid  a  subscrip- 
tion to  the  original  stock.    lb. 

14.  The  charter  of  a  railroad  company  pro- 
vided that  the  directors  might  require  payment 
of  the  subscript  ions  to  the  capital  st(x;k,  at  such 
tinies  and  in  such  proportions  as  they  should 
deem  best.  One  condition  of  the  subscription 
was,  that  no  assessment  should  exceed  ten  dol- 
lars on  a  share.  By  one  single  vote  of  the  di- 
rectors sixteen  assessments  of  five  dollars  each 
were  laid,  payable  at  different  times.  Held, 
that  this  was  within  the  charter  and  the  terms 
of  the  subscription.    lb. 

15.  After  the   d^fendapt's  subscription  tQ 
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the  capital  stock  of  a  railroad  corporation  and 
after  the  organization  of  the  corporation,  an  act 
of  the  Legislature,  accepted  by  the  corporation 
but  without  the  defendant's  consent,  authoriz- 
ed an  extension  of  the  road  beyond  the  original 
charter  limits.  Upon  the  application  of  anoth- 
er stockholder,  the  corporation  had  been  en- 
joined in  chancery  from  proceeding  under 
the  new  act,  and  nothing  was  done  under  it 
thereafter. — Heldy  that  the  obligation  of  the  de- 
fendant's subscription  was  not  affected  thereby. 
lb, 

16.  Remedy  for  assessments.  The  char- 
ter of  a  railroad  corporation  authorized  the 
directors  to  require  the  payment  of  assessments 
upon  the  subscriptions  to  the  capital  stock,  '*un- 
der  the  penalty  of  forfeiture  of  all  previous 
payments  thereon,"  and  there  was  no  other 
legislation  upon  the  subject.  Sundry  assess- 
ments having  been  laid,  some  of  which  had 
been  paid  and  some  not,  the  directors,  Aug. 
15,  voted  that  all  stock  on  which  the  assess- 
ments shall  remain  unpaid  on  the  20th  Sept. 
next  **shall  be  and  hereby  is  forfeited  to  the 
use  of  this  corporation ;"  and  the  treasurer  was 
directed  to  give  immediate  notice  of  the  vote 
to  all  delinquents ;  and  that  all  stock  forfeited, 
by  virtue  of  the  foregoing  resolution,  should  be 
sold.  Held,  (1),  that  the  vote  was  afinal  decla- 
ration of  forfeiture,  with  notice  when  the  right 
to  redeem  would  be  cut  off ;  (8),  that  the  decla- 
ration of  forfeiture  was  reasonable  as  to  time ; 
(3),  that  DO  sale  was  necessary  in  order  to  make 
the  forfeiture  complete ;  (4),  that  the  company 
could  not  declare  the  stock  forfeited,  and  after 
that  sue  the  stockholder  for  past  assessments ; 
(5),  that  the  remedy  by  forfeiture  was  cumu- 
lative, and  might  be  held  in  reserve  until  after 
the  remedy  by  suit  had  been  exhausted ;  (6), 
that  it  was  essential  to  a  forfeiture  that  reas- 
onable actual  notice  in  advance  should  be  given. 
Ih. 

17.  Assumpsit  lies  in  favor  of  a  corporation 
to  recover  legal  assessments  upon  stock  sub- 
scriptions, where  no  other  remedy  is  provided 
by  statute,  the  charter  or  by-laws,  although  the 
subscription  contains  no  express  promise  to  pay. 
Euex  Bridife  Co,  v.  TuUle,  2  Vt.  893.  24  Vt. 
478. 

18.  But  where  the  charter  provides  a  rem- 
edy, as  a  forfeiture  of  the  stock  for  non-pay- 
ment, and  there  is  no  express  promise  to  pay, 
that  is  the  only  remedy.  lb.  Conn,  &  Pass. 
R.  R.  Co,  V.  BaUey,  24  Vt.  465. 

19.  But  where  the  charter  provides  other 
remedies  than  by  action,  and  there  is  an  express 
promise  to  pay  assessments,  such  remedies  are 
not  exclusive,  and  an  action  of  assumpsit  lies 
upon  such  promise.    lb. 

20.  Before  a  suit  can  be  maintained  for  as- 
sessments upon  a  subscription  to  the  capital 
stock  of  a  corporation,  actual  notice,  or  notice 


pursuant  to  the  charter  or  by-laws,  must  ba 
given.  Rut.  <fe  Bur.  R.  Co,  v.  ThraU,  85 
Vt.  586.  Essex  Bridge  Co.  v.  Tuttie,  2  Vt. 
898. 

21.  Certain  persons,  including  the  defen- 
dant, associated  and  formed  a  joint  stock  com- 
pany, and,  by  their  articles,  agreed  to  pay  as- 
sessments on  their  shares,  and  the  articles,  pro- 
vided for  obtaining  an  act  of  incorporation  and 
transferring  the  property  of  the  association 
to  the  corporation.  An  act  of  incorporation 
was  obtained,  not  incorporating  those  who  had 
signed  the  articles  nor  adopting  the  articles  but 
creating  a  new  company,  without  mentioning 
any  association  already  formed.  This  act  was 
accepted  at  a  meeting  of  the  association,  the 
corporation  organized,  and  the  property  of  the 
association  transferred  to  the  corporation,  but 
the  defendant  took  no  part  in  such  meeting,  or 
acceptance  of  the  charter.  Held,  that  an  ac- 
tion did  not  lie  against  the  defendant  to  recover 
for  assessments  laid  either  before  or  after  the 
organization  of  the  corporation.  WalUngford 
Mfg.  Co,  V.  Fox,  12  Vt.  804. 

22.  The  act  incorporating  the  Vt.  Central 
R.  Co.  made  certain  persons  commissioners  for 
receiving  subscriptions  to  the  capital  stock,  and 
provided  that  **every  person  at  the  time  of  sub- 
scribing shall  pay  to  the  commissioners  five  dol- 
lars  on  each  share  for  which  he  may  subscribe, 
and  each  subscriber  shall  be  a  member  of  said 
company  ;"  and  that  when  one  thousand  shares 
should  be  subscribed,  the  commissioners  might 
call  a  meeting  of  the  stockholders  to  elect  direc- 
tors, and  should  deliver  to  the  directors,  when 
elected,  the  books  of  subscription  and  the  sums 
of  money  deposited  on  all  the  shares  subscribed. 
The  defendant,  after  certain  other  shares,  but 
less  than  one  thousand,  had  been  subscribed  for, 
subscribed  for  fifty  shares,  and,  instead  of  the 
$5  per  share  in  money,  gave  the  commissioners 
his  promissory  note  for  $250,  payable  to  **The 
commissioners  of  the  Vermqnt  Central  Railroad 
Company,"  on  demand  for  value  received.  The 
commissioners  accepted  the  note  and  delivered 
it  to  the  corporation  upon  its  organization.  In 
an  action  upon  the  note  in  the  name  of  the  cor- 
poration 'y—Held,  (1),  that  the  note  was  upon 
good  consideration,  for  that  by  its  acceptance 
by  the  corporation  the  defendant  became  en- 
titled to  the  rights  and  privileges  of  a  stockhold- 
er; (2),  that  the  corporation  came  in  esse  before 
its  organization,  as  subscriptions  were  made, 
and  each  subscriber  upon  subscribing  became  a 
corporator.  (28  Vt.  407.) ;  (8),  that  the  action 
lay  in  the  name  of  the  corporation.  Vt.  Ceti- 
tral  R,  Co.  v.  Cla^/es,  21  Vt.  80.    24  Vt.  83. 

23.  Individual  liability.  A  stockholder 
made  liable  for  the  debts  of  a  corporation,  can* 
not  avoid  such  liability  by  a  transfer  of  his 
stock,  nuide  for  that  purpose.  Jkfuehy  v.  Brotcf^t 
24  Vt.  197. 
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24.  An  act  of  Nov.  7,  1814»  incorporating 
the  Pawlet  Manufacturing  Company,  provided : 
*'That  the  persons  and  property  of  said  cor- 
poration shall  be  holden  to  pay  their  debts,  and 
when  any  execution  shall  issue  against  said  cor- 
poration, the  same  may  be  levied  on  the  per- 
sons or  property  of  any  individual  thereof." 
Held,  that  the  act  created  the  liability  of  the 
stockholder,  and  the  remedy  to  enforce  it  was 
only  such  as  the  act  gave,  viz.,  by  first  obtain- 
ing judgment  against  the  corporation,  the  party 
primarily  liable.    lb, 

25.  The  charter  of  a  corporation  prohibited 
the  contracting  of  debts  exceeding  three-fourths 
the  amount  of  ita  capital  paid  in  ;  and  provided 
"if  such  indebtedness  shall  exceed  the  amount 
aforesaid,  the  directors  and  stockholders  shall 
be  personally  holden  to  the  creditors  of  said 
company."  Held,  that  this  pro  vision  applied 
to  those  directors  and  stockhold  ers,  and  those 
only,  who  were  such  when  this  provision  was 
violated.  Held,  also — no  special  remedy  being 
provided  in  the  charter— that  such  directors  and 
stockholders  were  jointly  liable  in  a  common 
law  action.  Windham  Pr<yD.  Iiut.  v.  Spragve, 
43  Vt.  602. 

26.  To  prevent  a  failure  of  justice,  chancery 
may  compel  the  individual  members  of  an  in- 
corporated society,  in  a  proper  case,  to  pay  the 
debts  of  the  society. — It  uas  go  done  in  the  case 
of  a  society  incorporated  under  the  statute  for 
the  support  of  the  gospel,  where  they  permitted 
the  fund  to  be  wasted  which  was  chargeable 
with  the  support  of  the  minister,  and  there  was 
no  property  of  the  corporation  from  which  his 
judgment  at  law  could  be  collected.  Bigelow 
V.  CongregaUonal  Society,  11  Vt.  288.  S.  C, 
15  Vt.  870. 

27.  Dictum,  If  the  officers  of  an  insolvent 
corporation  should  neglect  to  call  in  subscrip- 
tions from  solvent  stockholders,  the  court  of 
chancery— such  stockholders  being  parties  to 
the  bill— would  decree  payment  to  a  judgment 
creditor  of  the  corporation,  to  at  least  the  ex- 
tent of  such  collectable  unpaid  subscriptions. 
BcmeU  v.  8t.  Albans  HoUl  Co.,  47  Vt.  313. 

28.  Undiirided  earnings.  A  sale  or  gift  of 
stock  in  a  corporation  conveys  all  undivided 
earnings  and  right  to  future  dividends,  whether 
earned  before  or  not.  King  v.  Follett,  8  Vt. 
885. 

29.  A  corporation  dealing  in  its  own 
stock.  Heid,  that  a  bank  may  take  by  pur- 
chase the  stock  of  a  stockholder.  Farmers'  dt 
Mechs:  Bank  v.  Champlain  Tr,  Co.,  18  Vt. 
131. 

30.  Whether  the  purchase  by  a  corporation 
of  its  own  capital  stock  operates  as  a  merger, 
depends  upon  the  intent  of  the  parties,  and  es- 
pecially of  the  corporation,  and  its  option.  To 
produce  that  result,  it  seems,  some  manifesta- 
tion of  such  intept  s|iou](i  te  proved,    Whil^ 


the  corporation  so  owns  its'own  stock,  the  right 
of  voting  upon  it  is  suspended.  State  ex  rel. 
Page  v.  Smith,  48  Vt.  266. 

31.  If  a  sale  of  its  stock  by  a  corporation  is 
otherwise  valid,  it  is  not  vitiated  by  the  fact 
that  the  motive  of  the  directors  joining  in  the 
sale,  and  of  the  purchaser,  was  to  enable  the 
purchaser  to  vote  for  such  directors  at  an  ap- 
proaching election  ;  and  the  purchaser  may  vote 
upon  it  notwithstanding.    Jb. 

32.  Where  new  stock  in  a  corporation  is  is- 
sued that  is  to  share  in  profits  with  existing 
stock,  the  share  owners  have  the  right  to  take 
and  share,  proportionately,  in  the  new  stock. 
But  this  does  not  apply  to  the  sale  by  the  cor- 
poration of  original  stock,  bought  in  by  the 
corporation  and  held  as  assets,  where  its  identi- 
ty has  been  preserved,  and  it  is  sold  for  the 
payment  of  liabilities,  or  for  general  benefit. 

n. 

33.  Acquiescence  in  the  sale  of  the  stock  of 
a  corporation  by  its  directors,  where  the  pro- 
ceeds went  to  the  use  of  the  corporation,  was 
held  to  follow,  as  to  the  stockholders,  from  want 
of  seasonable  and  proper  proceedings  to  set  the 
sale  aside.    lb. 

34.  Treasurer  liable  to  stockholder. 
The  plaintiif  was  the  owner  of  certain  shares  in 
a  corporation  on  which  a  dividend  had  been  de- 
clared, and  the  money  was  in  the  hands  of  the 
treasurer  to  be  paid  out.  The  treasurer  refused 
to  pay  on  demand,  claiming  that  he  owned  tlic 
shares.  Held,  that  he  was  personally  liable 
therefor  to  the  plaintiff  in  assumpsit  for  money 
had  and  received.  Williams  v.  FullerUm,  20 
Vt.  346. 

35.  Stockholders  acquiring  preference. 
It  is  not  a  constructive  fraud,  for  the  stockhold- 
ers of  a  corporation  to  avail  themselves  of  their 
superior  advantages  to  obtain  security  for  debts 
of  the  corporation  due  to  themselves,  to  the  ex- 
clusion of  other  creditors ;  and  they  will  not 
be  postponed  for  this  cause  merely.  WhUweU 
V.  Warner,  20  Vt.  425. 

36.  Transfer  by  certificate.  The  transfer 
of  a  certificate  of  stock  in  a  corporation,  with  an 
assignment  indorsed  of  the  stock  thereby  rep- 
resented, and  a  power  to  the  transferee  to  effect 
a  transfer  of  the  stock  on  the  books  of  the  corpo- 
ration, is  a  valid  transfer  of  the  stock,  as  be- 
tween the  parties,  and  vests  the  title  in  the 
transferee ;  and  the  tender  of  such  certificate, 
assignment,  and  power,  answers  a  contract  to 
** furnish"  such  stock.  Noyes  v.  SpauUUng, 
27  Vt.  420. 

37.  Contract  to  ''ftimish."  The  plain- 
tiff  sold  the  defendant  certain  shares  of  railroad 
stock,  and  the  defendant  agreed  at  a  future  day 
to  **  furnish  "  the  plaintiff  the  same  number  of 
shares  of  the  stock  of  the  same  corporation. 
Held,  that  the  contract  did  not  require  the  re, 
turn  of  th^  same  identical  sh^ea.    Ib^ 
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38.  Sale  on  execution.  The  stock  of  a 
railroad  company  was  sold  on  execution  af^inst 
the  corporation,  and  bid  in  by  A,  and  the  execu- 
tion thereby  satisfied  in  part.  Hfld^  that  under 
G.  8.  c.  86,  s.  10,  the  same  stock  could  be  re-sold 
upon  an  aUas  execution  upon  the  same  judg- 
ment.    Chandler  v.  nenry,  30  Vt.  330. 

III.    Mbbtinqs  and  Rrcords. 

39.  Pledgee.  The  pledgee  of  stock  in  a 
private  corporation  is  not,  for  purpose  of  meet 
ings  of  stockholders,  to  be  regarded  as  the  own- 
er of  the  stock.  MeDaniek  v.  Flaieer  Brook 
Mfg.  Co,,    23  Vt.  274. 

40.  Notice  of  meeting  and  vote.  A  corpo- 
ration,  and  every  member  thereof,  is  bound  by 
a  vote  of  the  majority  present  at  a  meeting 
warned  agreeably  to  the  laws  of  the  corpora- 
tion, and  not  otherwise.  If  no  provision  Is 
made  for  such  warning,  every  member  must 
have  personal  notice.  Steven*  v.  Kden  Society ^ 
12  Vt.  688. 

41.  One  article  in  the  warning  of  a  fire  dis- 
trict meeting  was,  **  to  see  if  the  district  will 
vote  to  purchase  a  fire  engine,  hooks,  and  lad- 
ders, and  buckets,  or  any  portion  thereof  for 
protection  against  fire,  and  to  raise  money  to  de- 
fray the  expense  of  the  same,  or  for  any  other 
purpose."  The  meeting  called  voted,  among 
other  things,  *Ho  choose  an  agent  to  purchase 
whatever  of  fire  apparatus  the  district  may  vote 
to  buy,"  and  chose  an  agent.  Held,  that  the 
warning  was  suflScient  to  support  the  vote,  and 
the  appointment  of  the  agent.  Ilunneman  v. 
Fire  District,  37  Vt.  40. 

42.  Adjourned  meeting.  All  corporations, 
municipal  or  private,  may  transact  any  busi- 
ness at  an  adjourned  meeting,  which  they  could 
have  done  at  the  original  meeting.  This  is  but 
a  continuation  of  the  same  meeting.  Warner 
V.  Mmter,  11  Vt.  385.  Schoff  v.  Bloomfield, 
8  Vt.  472. 

43.  Where  only  a  minority  of  the  directore 
of  a  corporation  assemble  at  a  called  meeting, 
they  cannot  lawfully  adjourn  the  meeting  to  a 
distant  place, — in  this  case  fifty  miles.  State  ex 
rel.  Page  v.  Smith,  48  Vt.  266. 

44.  Spedaland  Stated  meetings.  Every 
member  of  a  corporation  is  entitled  to  notice  of 
special  meetings,  unless  the  by-laws  excuse  it. 
But  where  the  time  and  place  and  object  of  the 
meeting  are  each  fixed  by  corporate  statute,  or 
where  it  is  stated  and  general,  as  the  annual 
meeting,  no  notice  is  required.  Warner  v. 
Mowr,  11  Vt.  385. 

45.  A"""**-^  meeting.  At  the  annual 
meeting,  fixed  by  the  by-laws  of  a  corporation, 
any  and  all  business  pertaining  to  the  in- 
terest and  powcre  of  the  corporation  may, 
without  previous  notice  thereof,  be  transacted, 
unless  restricted  by  tlie  by-laws ;— as  the  mak- 


ing of  an  assignment  of  its  property  for  the  ben- 
efit of  its  creditors.     lb, 

46.  Place  of  meeting.  Where  the  by-laws 
of  a  corporation  required  the  meetings  to  l)e  held 
at  the  counting  room  of  the  conjuration,  and 
from  the  record  it  appeared  that  the  meeting  in 
question  was  held  at  the  dwelling  house  of  the 
general  agent  and  clerk,  without  stating  that 
this  was  the  counting  room  of  the  corporation, 
and  there  was  no  evidence  about  it;— //rW,  that 
it  should  be  presumed  that  this  was  their  count- 
ing room  for  the  time  being— the  presumption 
being  in  favor  of  the  regularity  of  the  proceed- 
ings. McDanieU  v.  FUnrer  Brook  Mfg,  Co, 
22  Vt.  274. 

47.  Record  and  proof.  Where  a  corpora- 
tion was  required  to  keep  records ; — Held,  that 
its  meetings  and  doings  could  not  be  proved  by 
parol,  although  no  records  were  kept.  Stetens 
V.  Eden  Society,  12  Vt.  688. 

48.  A  vote  required  to  be  recorded— as  of  a 
village  or  town  meeting— may  be  proved  by 
parol  if  not  recorded,  or  if  the  record  is  lost  or 
destroyed ;  but  if  recorded,  it  cannot  be  added 
to  or  varied  by  parol.  Hutchinson  v.  Pratt,  11 
Vt.  402.     Slick  V.  Normch,  82  Vt.  818. 

49.  In  an  action  against  a  fire  district  (a  cor- 
poration), the  defendant  offered  to  pn)ve  by 
parol,  as  against  the  record  produced,  that  the 
meeting  in  question  voted  to  adjourn  *'  without 
day,"  and  that  thereupon  the  votera  dispersed 
and  afterwards  a  few  re-assembled  and  transact- 
ed the  business  recorded.  Held,  that  the  evi- 
dence was  not  admissible,  because  this  would 
be  to  add  to  and  alter  the  record ;  and  because 
(in  this  case)  it  was  immaterial.  Hunneman 
V.  Fire  District,  87  Vt.  40. 

IV.    Officers  and  Aobnts. 

50.  Directors— Assembly.  The  directors 
of  a  corporation,  in  the  abst  nee  of  restriction 
in  the  charter  or  by-laws,  have  all  the  authority 
of  the  corporation  itself  in  the  conduct  of  its 
ordinary  business.  It  is  not  important  that 
authority  to  its  agents  to  contract  in  its  behalf, 
either  under  seal  or  otherwise,  should  be  con- 
ferred at  an  assembly  of  the  directors,  unless 
that  is  the  usual  mode  of  their  doing  such  acts. 
If  they  adopt  the  practice  of  giving,  a  separate 
assent  to  tlie  execution  of  contracts  by  their 
agents,  assent  so  given  is  of  the  same  force  as 
if  done  at  a  regular  meeting  of  the  board.  Bank 
of  Middlebfiry  v.  Butland  dt  Washington  li,  Co., 
30  Vt.  159 ;  and  see  Stark  Bank  v.  U.  S.  Pottery 
Co.,  34  Vt.  144.  StaU  ex  rel.  Pi ge  v.  Smith, 
48  Vt.  266. 

51.  Where  the  statute  was,  **that  the  gov- 
ernment and  direction  of  the  affaire  of  every 
such  corporation  shall  be  vested  in  a  board  of 
not  less  than  five  ♦  ♦  ♦  and  a  majority  of 
the  directors  shall  form  a  board,  and  shall  be 
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competent  to  transact  the  business  of  the  com- 
pany" -.—Held,  tliat  such  majority  when  assem- 
bled, though  without  notice  to  the  others,  pos- 
sess all  the  powers  of  the  entire  board, — as,  in 
this  case,  to  authorize  a  sale  of  the  stock  of  the 
corporation.     State  ex  rel  Page  v.  Smith, 

52.  Corporations  are  bound  by  the  acts  of 
servants  and  agents  in  their  employment,  and 
within  their  ordinary  line  of  duty,  without  any 
formal  vote  conferring  such  authority ;  and  the 
action  of  directors,  though  acting  separately,  if 
in  the  usual  sphere  of  directors,  binds  the  cor- 
poration. Foot  V.  RuL  <fe  W.  B,  Co.,  82  Vt. 
633. 

53.  The  directors  of  a  business  corporation, 
having  by  the  by-laws  authority  to  appoint  a 
treasurer,  may  do  so  without  any  formal  meet- 
ing; and,  in  the  absence  of  any  prohibition  in 
fhe  charter  or  by-laws,  may  agree  with  him  as 
to  his  compensation.  W(ute  v.  Mining  Co,,  37 
Vt.  608.     S.  6'.,  86  Vt.  18. 

54.  Compenflation.  As  a  general  rule, 
directors  of  icorporations  are  not  entitled  to 
com])ensation  for  their  personal  services  as 
such,  unless  rendered  under  some  express  con- 
tract, or  vote  of  the  corporation  to  that  effect. 
HaU  v.  Vt.  db  Mass.  R.  Co.,  28  Vt.  401. 

55.  Subordinate  agent.  The  agent  of  a 
corporation,  performing  the  daily  routine  of  its 
business,  but  under  the  supervision  and  control 
of  a  board  of  directors,  has  no  authority,  as 
agent,  to  create  a  lien  upon  the  entire  property 
of  tlie  corporation  to  secure  advances  to  the 
corporation.     WhitweU  v.  Warner,  20  Vt.  425. 

56.  Authority  to  give  notes.  It  is  hot 
within  the  ordinary  powers  of  the  treasurer  of  a 
corporation,  acting  as  the  financial  agent,  to 
give  the  note  of  the  corporation  for  the  debt  of 
a  third  person ;  nor  within  the  ordinary  powers 
of  the  directors,  unless  there  is  an  urgent  neces- 
sity to  do  so  to  subserve  the  interests  of  the 
corporation,  although  there  may  be  a  sufficient 
consideration,  technically,  to  sustain  the  notes. 
In  an  action  on  such  note ; — Held,  that  the 
question  of  authority  was  one  of  fact  for  the 
jury,  and,  where  some  of  the  assenting  directors 
were  interested  in  the  assumption  of  the  debt 
by  the  corporation,  that  it  was  a  question 
for  the  jury  whether  they  acted  in  good  faith. 
Stark  Bank  v.  U.  S.  Pottery  Co.,  34  Vt. 
144. 

57.  —  to  indorse  notes.  Where  a  corpo- 
ration, or  joint  stock  company,  intrusts  their 
treasurer  to  take  notes,  his  indorsement  of  them 
will  bind  the  company ;  and  this  authority  is 
implied  from  his  being  treasurer  and  being  in- 
trusted with#the  securities,  and  that  they  are 
made  payable  to  the  treasurer,  or  to  him  as 
treasurer.    Perkins  v.  Bradley,  24  Vt.  66. 

58.  Form  of  indorsement.  The  indorse- 
ment of  a  promissory  note  made  payable  to  a 
corporation  was' signed  8  B,  **  agent."    Held, 


that  tliis  was  sufficient,  in  form,  as  an  indorse- 
ment by  the  corporation.  Lytnan  v.  Shencood, 
20  Vt.  42 ;  citing  Proctor  v.  Wedb^,  1  D.  Chip. 
371. 

59.  Authority  to  assign.  It  seems,  that 
an  officer  of  a  corporation  who  is  intrusted 
with  the  collection  of  its  debts,  may  bind  the 
corporation  by  an  assigment  of  its  dues,  with- 
out recourse,  upon  receiving  the  amount. 
^tna  Ins.  Co.  v.  Wires,  28  Vt.  93. 

60.  —  to  make  afidairit.  Under  the  stat- 
ute requiring  the  affidavit  of  the  plaintiff  to  be 
filed,  stating,  <&c. ,  in  order  to  warrant  process 
against  the  body  of  a  debtor ; — Held,  that  in 
case  of  process  in  favor  of  a  corporation,  the 
affidavit  of  the  head  of  the  corporation— as, 
the  president  of  a  bank — was  sufficient.  Sar- 
geant  ex  parte,  17  Vt.  425. 

61.  —  to  receive  notice.  Notice  to  the 
president  of  a  bank,  or  to  the  cashier,  by  a 
stockholder,  that  the  stock  standing  in  his  name 
he  holds  as  trustee  of  another,  is  notice  to  the 
bank.  P(n-ter  v.  Bank  of  Rutland,  19  Vt. 
410. 

62.  —  to  make  admission.  The  admis. 
siocs  of  a  member  of  a  corporation  established 
for  a  public  purpose  and  not  for  private  profit, 
where  there  is  no  joint  interest,  but  a  mere 
community  of  interest,  at  most,  do  not  bind  the 
corporation — as,  to  take  a  debt  out  of  the  stat- 
ute of  limitations.  Lyman  v.  Nonneh  Uni- 
versUy,  28  Vt.  560. 

63.  —  to  contract  between  themselves. 
As  to  the  authority  of  agents  to  pledge  to  each 
other,  individually,  the  responsibility  of  the 
corporation— see  Geer  v.  School  District,  6  Vt. 
76.  Sa/wyer  v.  Meth.  Ep.  Soe.,  18  Vt.  405. 
Rogers  v.  Danby  Universalist  Soc.,  19  Vt.  187. 

64.  Interests  adverse.  The  allowance  of 
an  account  against  a  corporation  by  a  commit- 
tee appointed  under  the  by-laws  to  audit  it,  but 
interested  to  make  the  allowance,  and  the  ac- 
ceptance of  it  by  a  vote  of  the  directors  which 
requires  the  votes  of  the  same  committee,  as 
directors,  to  carry  the  vote  of  acceptance,  are 
wholly  inoperative  to  bind  the  corporation.  If 
all  the  proceedings  had  been  regular,  they 
would  not  be  conclusive,  but  might  be  im- 
peached by  showing  misconduct,  fraud,  or  mis- 
take. Waite  V.  Mining  Co  ,  36  Vt.  18.  S.  C, 
37  Vt.  608. 

V.    Corporate  Powers. 

65.  Power  to  take  grant  of  lands.    A 

corporation  has  capacity  to  take  a  grant  of  lands 
in  fee,  unless  in  a  case  where  it  purchases  and 
undertakes  to  hold  real  property  for  purposes 
wholly  outside  and  foreign  to  the  object  of  its 
creation,  or  unless  restricted  by  its  charter  or 
by  statute.  Prout,  J.,  in  Page  v.  Heineberg^ 
40  Vt.  85. 
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66.  —  of  foreign  corporation.  The  plain- 
tiffs were  a  corporation,  created  such  by  a  New 
Hampshire  charter  giving  them  the  right  to 
construct  and  maintain  a  bridge  across  Con 
Decticut  River,  and  to  take  tolls,  and  they  had 
constructed  and  were  maintaining  the  bridge, 
taking  tolls  of  passengers.  One  Jarvis,  owning 
the  lands  on  the  Vermont  side  up  and  down  the 
river  from  the  bridge,  conveyed  to  them  *'  the 
right  to  control  all  passage  over  said  land  for 
the  purpose  of  avoiding  paying  toll  to  said 
bridge  proprietors,  and  the  right  to  obstruct  any 
travel  over  said  land  for  said  purpose,  with  full 
power  to  said  proprietors  to  decide  in  the  prem- 
ises," &c.  Held,  that  such  a  right  and  interest 
are  the  subject  of  grant  and  conveyance  by 
deed,  as  an  interest  in  land,  which  the  plain- 
tiffs, though  incorporated  in  another  State, 
could  take.  Prop's,  of  Claremont  Bridge  Co,  v. 
Royce,  42  Vt.  730. 

67.  The  plaintiffs  put  up  bar- ways  upon 
said  land,  to  prevent  passage  across  the  river 
elsewhere  than  by  said  bridge.  The  defendant, 
undertaking  to  cross  said  lands  in  order  to 
avoid  the  toll,  was  forbidden  by  the  pjaintiffs, 
but  he  crossed  nevertheless,  tearing  down  the 
bars.  In  an  action  on  the  case  for  passing  over 
the  land  to  avoid  paying  toll,  &c.;  Held^  that  the 
plaintiffs  could  recover.     lb, 

68.  —  without  words  of  perpetnity.  A 
legislative  grant,  or  a  deed,  of  lands  to  an  aggre- 
gate corporation  having  perpetual  succession, 
requires  no  words  of  perpetuity,  and  is  as  abso- 
lute, and  of  the  same  effect,  as  a  grant  to  a 
man  and  his  heirs  and  assigns.  G^rammar  School 
V.  Burt,  11  Vt.  682.  Vong.  8oe.  of  Halifax  v. 
Stark,  34  Vt.  243. 

69.  Power  to  add  other  business.  Where 
a  corporation  is  created  for  manufacturing  pur- 
poses— as  for  manufacturing  cotton  or  wool — 
there  is  no  impropriety  in  connecting  with  its 
ordinary  business  the  business  of  a  retail  store, 
as  a  convenience  or  necessity.  Dav^chy  v. 
Brown,  24  Vt.  197. 

70.  Municipal  corporation— Legislative 
control.  So  far  as  a  municipal  corporation  is 
endowed  by  law  with  the  capacity  of  contract- 
ing, and  of  acquiring,  holding  and  disposing  of 
property,  it  stands  on  the  same  ground  of  ex- 
emption from  legislative  control  and  interfer- 
ence as  a  private  corporation.  Atkins  v. 
Randolph,  31  Vt.  226.  Poultney  v.  Welln,  1 
Aik.  180.  Montpe^ier  \.E.  MontpeUer,  29  Vt.l9. 

71.  Newbury  Seminary.  Held,  that  the 
trustees  of  Newbury  Seminary,  a  corporation 
located  at  Newbury,  had  no  authority  to  sell 
and  dispose  of  the  property  of  that  institution 
to  the  Vermont  Conference  Seminary,  a  cor- 
poration located  at  Montpelier.  Stevens  v.  Wil- 
lard,  48  Vt  692.    Wiltion,  J.,  dissenting. 

72.  University  of  Vermont.  The  Act  of 
JJov.   9,  1865    (Sess.  Laws  1865,  No.  83),  au- 


thorizing the  union  of  the  University  of  Ver- 
mont and  the  Vermont  Agricultural  College, 
two  distinct  corporations,  and  to  become  a  new 
corporation  by  the  name  of  the  University  of 
Vermont  and  State  Agricultural  College,  trans- 
ferred to  the  new  corporation  all  the  property 
of  the  foimer  University,  and,  by  force  of  such 
transfer,  substituted  the  new  for  the  old  cor- 
poration as  to  all  contract  claims,  and  gave  a 
right  of  action  in  the  name  of  the  new  coipora- 
tjon  upon  such  claims.  But  in  declaring  upon 
such  contract  it  is  necessary  to  aver  the  organ- 
ization of  the  plaintiffs,  as  well  as  a  vote  of 
the  former  University  to  accept  the  act  and 
surrender  its  property  to  tlie  plaintiffs.  Uni- 
versity of  Vermont  cfc  State  Agricultural  ColUge 
V.  Boater,  42  Vt.  99.  Also  a  like  vote  of  the 
Agricultural  (College.     S,  C,  43  Vt.  645. 

73.  Deed  of  corporation.  A  corporation 
nmy  adopt  any  seal  they  ch<x)se,  for  the  time, 
the  same  as  a  natural  person—  as  a  private  seal, 
instead  of  the  corporate  seal,  to  a  replevin  bond. 
Bank  of  Middlebury  \ .  Rutland  &  Washington 
R.  Co,,  30  Vt.  159. 

74.  The  scaling  of  the  deed  of  a  corporation 
with  the  corporate  seal  does  not  import,  nor  in- 
clude, a  signing  by  the  corporation.  Isham  v. 
Bennington  Iron  Co.,  19  Vt.  280. 

75.  A  deed  of  the  lands  of  a  private  cor- 
poration, signed  by  its  president,  as  such,  and 
sealed  with  his  private  seal,  in  which  was  re- 
cited the  vote  authorizing  it,  was  held  good  to 
convey  the  lands,  under  the  statute  of  1816 
(Slade's  Stat.  160).  Warner  v.  Moicer,  11  Vt. 
385. 

76.  The  conveyance  of  its  lands  by  a  cor- 
poration can  be  only  by  a  deed  executed  in  the 
manner  prescribed  by  the  statute  in  such  case. 
Wh^lock  V.  Jfoulton,  15  Vt.  519.  Isham  v.  Ben- 
nington Iron  Co.,  19  Vt.  230.  28  Vt.  611.  Pope 
V.  Henry,  24  Vt.  560.  Miller  v.  Rutland  <fc  Wash- 
ington R.  Co.  36  Vt.  452. 

77.  The  corporators  or  shareholders  of  a  cor- 
poration cannot,  as  such,  convey  the  real  estate 
of  the  corporation,  though  they  all  join  in  the 
deed ;  and  although  the  same  deed  conveys  all 
the  shares  of  stock  in  the  corporation,  it  does 
not  convey  the  real  estate.  Wh^elock  v.  Moul- 
ton,     Isham  v.  Bennington  Iron  Co. 

78.  The  statute  of  Nov.  8,  1815,  which  pro- 
vided and  specified  the  mode  in  which  private 
corporations  might  convey  their  real  estate, 
superseded  the  statute  of  March  6,  1797,  as  res- 
pects such  conveyances,  and,  while  it  was  in 
force,  was  the  uniform  and  only  mode  of  con- 
veying lands  by  corporations.  Isham  v.  Ben- 
nington Iron  Co.     Dam's,  J.,  diss(hiting. 

79.  Under  the  statute  authorizing  a  cor- 
poration to  convey  lands  "by  an  agent  ap- 
pointed by  vote  for  that  purpose"  (R.  8.  c.  60, 
8.  3  ;  G.  8.  c.  65,  s.  3),  it  is  not  essential  to  the 
validity  of  such  deed  that  the  vote  should  be 
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recited  in  it.     AfeDaniels  v.  Flower  Brook  Mfg, 
Co,,  22  Vt.  274. 

80.  Under  this  statute,  William  Wallace, 
tlie  agent  so  appointed,  made  the  deed  in  this 
form :  **The  Flower  Brook  Manufacturing  Co., 
by  William  Wallace  their  agent,  a  corporation," 
&c.,  *  in  consideration,"  &c.,  "do  give,  grant," 
&c.  All  the  covenants  were  in  the  name  of  the 
corporation.  The  tetitimonium  clause  was:  *'In 
witness  whereof  we  have  set  our  hand  and  seal," 
&c.,  and  the  deed  wes  signed  '* William  Wal- 
lace, Agent  for  Flower  Brook  Manufacturing 
Co.,"  and  sealed— the  corporation  having  no 
corporate  seal.  The  deed  did  not  recite  the 
vote  of  the  corporation.  The  acknowledgment 
was:  * 'Personally  appeared  William  Wallace, 
Agent  of  the  Flower  Brook  Manufacturing 
Company,  signer  and  sealer  of  the  above  writ 
ten  instrument,  and  acknowledged  the  same  to 
be  his  free  act  and  deed,"  &c.  Held,  that  the 
deed  and  acknowledgment  were  sufficient  in 
form  as  the  deed  and  acknowledgment  of  the 
corporation.    lb, 

81.  The  president  of  a  railroad  company 
having  authority  by  vote  of  the  corporation  to 
execute  a  mortgage  of  the  road  and  its  fran- 
chise, made  a  mortgage  deed,  wherein,  reciting 
the  vote,  he  conveyed  in  his  own  name,  as — **I, 
M  C,  as  I  am  President,  as  well  as  by  the  power 
and  authority  vested  in  me  by  the  vote  afore 
said,"  &c.  The  covenants  were  in  his  indi- 
vidual name, — **I,  the  said  M  C,"  «&c.— **/w  wit- 
ness  whereof  I  have  hereto  set  my  hand  and 
seal,"  &c.,  Signed  **  M  C,"  with  his  private  seal 
attached, — AeknotjDledged  **to  be  his  free  act 
and  deed,  and  the  free  act  and  deed  of  said  cor- 
poration." Held,  that  this  was  not  the  deed  of 
the  corporation,  and  that  the  recording  of  it  was 
not  constructive  notice  of  its  existence  and  con 
tents.  Miller  v.  Hut.  <fe  Washington  i?.  Co,,  3( 
Vt.  452. 

82.  Oontract  to  convey.  A  contract  to 
convey  land  by  a  corporation  is  not  required  to 
be  executed  or  ratified  with  the  same  formality 
as  the  actual  conveyance.  Conant  v.  B.  FaUs 
Canal  Co.,  29  Vt.  263.  laham  v.  Bennington 
Iron  Co.,n  Vt.  245.  Miller  v. Rutland <fe  Wa$h- 
ington  R.  Co, 

VI.    Corporate  Liabilities. 

83.  Public  use.  There  is  no  implied  con- 
tract  by  the  State,  in  the  charter  of  a  turnpike  or 
other  private  corporation,  that  their  property,  or 
even  their  franchise  itself,  shall  be  exempt  from 
the  conmion  liability  of  the  property  of  indi- 
viduals  to  beitaken  for  public  use.  White  River 
T.  Co.  V.  Vt.  Central  R.  Co.,  21  Vt.690.  27  Vt. 
879. 

84.  Liability  for  torts.  A  corporation—as 
a  railroad  corporation— is  liable  for  torts  even, 
when  committed  by  its  agents  within  the  ap- 


parent scope  of  their  authority,  or  in  pursuit 
of  the  general  purpose  of  the  charter ;  in  other 
words,  where  the  departure  from  the  charter 
powers  is  not  such  as  to  be  notice  to  all  that  the 
agent  is  departing  from  the  proper  work  of  the 
corporation,  it  is  liable  for  such  acts  of  its  agent. 
Jones  V.  West.  Vt.  R.  Co.,  27  Vt.  899.  Ijpman 
V.  WhiU  Riter  Bridge  Co.,  2  Aik.  255.  Sabin 
V.  Vt.  Central  R.  Co.,  25  Vt.  868. 

85.  Unauthorized  act  ratified.  Although 
the  contract  of  a  corporation  may  be  strictly  ul- 
tra vires,  yet  if  not  interfered  with  by  the  stock- 
holders or  the  State,  and  it  is  not  of  a  class  of 
contracts  expressly  prohibited,  and  there  is 
reasonable  ground  to  suppose  that  the  agents 
of  the  corporation  may  have  acted  in  good 
faith,  courts  will  not  listen  to  the  objection 
when  raised  by  the  corporation  itself,  or  by 
one  having  no  interest  in  the  question,  except 
for  the  purposes  of  unjust  advantage.  Noyes 
V.  Rut.  db  Bur.  R.  Co.,  27  Vt.  110.  Rut.  iSb 
Bur.  R,  Co.  V.  ProcUyr,  29  Vt.  98.  Sturges 
V.  Knapp,  81  Vt  62 ;  and  see  po«t  90. 

86.  Where  the  agent  of  a  corporation,  with- 
out authority,  procured  of  the  orators,  upon  the 
credit  of  the  corporation,  funds  which  came  to 
the  use  of  the  corporation  ',—Held,  either,  (1), 
that  the  corporation  by  accepting  and  appro- 
priating the  avails  of  the  agent's  contract,  after 
becoming  aware  of  all  the  facts,  had  thereby  rati- 
fied the  act  of  the  agent  in  borrowing  and  using 
the  money  in  their  business,  in  its  entirety  and 
with  all  its  conditions ;  or  (2),  that,  if  not  a  rat- 
ification, then  the  application  of  the  orators' 
funds  by  the  agent  to  the  business  of  the  corpo- 
ration was  an  unauthorized  act,  and,  as  such,  a 
misapplication  of  the  orators'  funds,  and  so  the 
orators  could  reclaim  thQm,into  whosoever  hands 
they  had  come,  and  in  Whatever  form  they  might 
exist,  and  however  changed  from  the  original. 
Under  the  circumstances  of  this  case,  the  latter 
view  was  taken.  WhitweU  v.  Warner^  20  Vt. 
425. 

87.  An  agent  of  a  corporation,  but  not  au- 
thorized to  lease  its  lands,  did  execute  to  the 
orator  a  contract  to  lease  its  land  and  a  water 
privilege  for  a  certain  rent,  upon  the  faith 
of  which  the  orator  took  possession  and  made 
permanent  erections,  of  which  the  corporation 
was  cognizant,  and  for  several  years  received  the 
agreed  rent.  Held,  that  the  corporation  had 
thereby  ratified  the  contract,  and  the  execution 
of  a  lease  was  decreed.  Conant  v.  BeUows 
Falls  Canal  Co.,  29  Vt.  268. 

88.  If  a  corporation,  or  its  principal  agents 
and  officers,  are  cognizant  of  some  party  being 
on  their  land  making  permanent  erections  un- 
der a  claim  of  title,  and  make  no  objections, 
this  is  held  a  ratification  of  a  sale  or  contract 
to  convey,  made  by  their  agent.  Conant  v. 
B.  Falls  Canal  Co,  Pope  v.  Henry,  24  Vt. 
560, 
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89.  Where  a  corporation  has  a  right  to  pass 
a  particular  vote,  and  the  objection  to  it  is  only 
to  the  formality  of  the  proceeding,  the  defect 
may  be  cured  by  subsequent  ratification ;— as  by 
subsequent  action  under  it,  or  vote  to  pay  in  ac- 
cordance with  it.  Hiehardson  v.  Vt  dt  Mtua. 
S.  Co.  44  Vt.  618. 

99.  Who  may  question  validity  of  cor- 
porate acts.  If  a  contract  by  a  corporation  is 
not  in  violation  of  some  public  law,  or  contrary 
to  public  policy,  U  teems  that  only  the  immedi- 
ate parties  to  it,  as  the  corporation  itself,  or  the 
stockholders,  who  are  parties  by  representation, 
hold  such  a  legal  position  in  relation  to  the  con- 
tract, as  to  entitle  them  to  raise  the  question  of 
its  validity  on  account  of  the  alleged  want  of 
capacity  to  make  it:  but  if  the  contract  be  in 
violation  of  some  public  law,  or  against  public 
policy,  in  such  sense  as  to  make  it  void  and  of 
no  effect  to  any  intent,  any  person  standing  in 
a  relation  of  interest  to  the  subject  matter  of 
the  contract  and  to  be  affected  by  its  operation, 
might  undoubtedly  set  up  and  insist  on  such 
fatal  vice  in  it,  for  the  purpose  of  clearing  him- 
self from  the  consequences  of  its  being  carried 
into  effect.  BmreU,  J.,  in  Vt.  ^  Can,  R.  Co. 
V.  Vi.  Cent,  B.  Co.,  84  Vt.  2. 

VII.  Remediss  For  and  Against  Corpora- 
tions. 

91.  Generally.  Where  a  corporation — rfs 
a  town— has  sustained  special  damage  in  its 
corporate  capacity,  it  has  the  same  right  of  re- 
dress as  an^individual  in  like  circumstances ;— 
applied  to  the  case  where  the  defendant  town 
neglected  to  remove  its  pauper  from  the  plain- 
tiff town,  as  it  was  its  duty  to  do.  Sheldon  v. 
Vmrfaa,  21  Vt.  102;— and  to  the  case  where 
the  plaintiff  town  suffered  damage  to  its  high- 
way, by  the  discharge  of  the  water  of  a  stream 
upon  it  by  the  defendants.  Shrewsbury  v. 
Brown,  25  Vt.  197. 

92.  Procedure.  Where  corporate  rights  and 
interests  are  affected  in  any  way  injuriously, 
generally  speaking  and  unless  some  special 
ground  be  shown,  they  must  be  asserted  and 
defended,,  both  at  law  and  in  equity,  in  the  cor- 
porate name,  and  not  in  the  name  of  stockhold- 
ers, creditors,  &c.  Bradley  v.  Bichard«on 
(U.S.  C.  C),  28Vt.720. 

93.  A  corporation  may  maintain  the  action 
of  l>ook  acciount.  Insurance  Co,  v.  Cummings, 
11  Vt.  508. 

94.  In  an  action  of  book  account  against  the 
defendant  as  a  corporation,  the  question  of  its 
corporate  existence  cannot  be  raised  by  the  de- 
fendant before  the  auditor,  but  only  by  plea 
before  judgment  to  account.  Ilunneman  v. 
Fire  DUtriet,  87  Vt.  40. 

95.  Assumpsit  lies  against  a  corporation— as 
a  town— upon  an  implied,  as  well  as  on  an  ex- 


press promise.     PouUney  v.  Wells,  1  Aik.  180. 
Qas»eU  v.  Andover,  21  Vt.  842. 

96.  A  corporator  named  in  a  charter  was 
allowed  to  recover  against  the  corporation,  af- 
terwards organized,  for  his  necessary  services 
in  procuring  subscriptions  to  its  stock  required 
by  its  charter  before  an  organization  could  be 
perfected,  as  upon  an  implied  promise  of  pay- 
ment   Hall  V.  Vt.  4St  Mass.  R.  Co.  28  Vt.  401. 

97.  Charges  against  a  railroad  company  for 
services  in  procuring  their  act  of  incorporation, 
disaUowed—lXieTQ  having  been  no  subsequent 
promise  to  pay ;  and  no  previous  promise 
could  be  implied,  since  the  defendants,  then 
having  no  legal  existence,  were  incapable  of  em- 
ploying the  plaintiff,  or  of  making  an  express 
contract.    Ih. 

98.  The  corporators,  named  in  an  act,  voted 
to  pay  '*  all  reasonable  expenses  "  to  be  incurred 
by  a  committee  of  their  nunilxT  in  procuring 
stock  subscriptions.  Ileld,  that  this  wns  not 
limited  to  cash  expenditures,  but  included  also 
personal  services.    Ih. 

99.  Trespass,  or  other  proper  action,  may 
he  maintained  against  corporations  for  torts 
authorized  or  commanded  by  them.  Lyman  v. 
WhiU  Biter  Bridge  Co.,  2  Aik.  265.  27  Vt. 
107.  Sabin  v.  Vermont  Central  B.  Co.  25  Vt. 
863.    22  Vt.  872. 

100.  Indictment.  An  indictment  liesagainst 
a  corporation,— as,  a  railroad  corporation— for 
the  erection  and  maintenance  of  a  common  nui- 
sance, by  its  officers  and  agents.  State  v.  Vt. 
Central  B.  Co.  27  Vt.  108. 

101.  An  indictment  against  a  party  named, 
described  the  defendants  as  **a  corporation  duly 
chartered  and  incorporated  by  the  legislature  of 
this  State,"  hut,  there  was  no  averment  that 
the  company  had  ever  accepted  the  charter,  or 
organized  under  it.  Held,  that  there  was  no 
sufficient  averrilent  that  the  corporation  was  in 
esm.  But  held,  that  a  description  of  the  party 
as  **a  corpoiation  existing  under  and  by  force 
of  the  laws  of  this  State,  duly  organized  and 
doing  business,"  was  sufficient,  and  that  a  state- 
ment of  time  and  place,  when  and  where  the 
defendants  became  a  corporation,  was  unneces- 
sary. State  V.  Vt.  Central  B.  Co.,  28  Vt. 
588. 

102.  Pleading.  As  to  political  corpora- 
tions,  as  towns,  created  by  public  statutes,  it  is 
not  necessary  in  pleading  to  aver  their  corpo- 
rate existence,  nor  to  make  proof  thereof. 
BHggs  v.  Whipple,  7  Vt.  16. 

103.  Foreign  corporation.  A  private  cor- 
poration of  another  State  is  subject  to  suit  in 
the  courts  of  this  State,  where  jurisdiction  has 
been  acquired.  Day  v.  Essex  Co.  Bank,  18  Vt. 
97.    46  Vt.  707. 

104.  •  O.  8.  c.  83,  s.  24,  prescribing  the  mode 
of  service  of  process  upon  a  corporation,  has 
reference  exclusively  to  corporations  within  this 
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State.     HaU  v.  Vt.   d  Mom,   R,   Co,,  28  Vt. 
401. 

106.  The  gtatute  of  limitationB  does  not 
commence  running  against  a  foreign  corpora- 
tion, until  it  has  attachable  property  within  this 
State.     (G.  S.  c.  68,  s.  15.)    lb, 

VIII.      FoRFRlTrRK   AND   D188OLITTION. 

106.  It  is  not  every  irregularity,  or  want  of 
conformity  with  the  directions  of  tlie  cliarter, 
that  annihilates  a  coriwration ;  and  a  charter 
may  even  be  forfeited,  and  still  the  corporate 
capacity  remain.  PhHjm,  J.,  in  Searnburg  T.  Co. 
V.  Cutler,  6  Vt.  823-4. 

107.  The  power  of  the  court  to  vacate  a 
charter  upon  information,  is  to  be  exercised  in 
discretion.  It  was  refused  where  the  violation 
was  not  fraudulent,  and  no  existing  danger  to 
the  community  seemed  to  rwjulre  it.  State  v. 
Ef»eT  Bank,  8  Vt.  489.     24  Vt.  288. 

108.  It  is  the  generally  received  doctrine  in 
this  Slate,  that  a  legal  surrender  of  the  fran- 
chise to  be  a  corporation,  may  Iw  presumed 
where  there  has  been  an  entire  non-user  of  cor- 
porate franchises,  and  a  neglect  to  choose  cor 
porate  officers,  for  a  sufficient  length  of  time, 
but  that  time  not  decided  (P<^^W  v.  Skinner, 
11  Vt.  296);  yet— Held,  in  an  action  by  a  cor 
poration  once  organized,  that  such  presumption 
did  not  arise  from  the  fact  of  its  having,  some 
ten  years  l)efore,  disi)06ed  of  its  personal  prop- 
erty, and  thereafter  neglected  to  choose  corpor- 
ate officers  and  ceased  to  do  business.  Brandon 
Inm  Co.   V.  Oleason,  24  Vt.  228. 

109.  Under  a  provision  of  an  act  of  incor- 
poration that  the  charter  shall  liecome  void, 
vnlejtM,  &c.,  the  question  of  forfeiture  cannot  be 
put  in  issue  collaterally,  as  in  an  action  for  as- 
sessments, but  only  by  direct  proceedings 
brought  by  the  State  to  vacate  the  charter.  This 
is  a  matter  exclusively  between  the  corporation 
and  the  State,  which  may  waive  the  forfeiture ; 
and,  until  judgnnnt  of  ouster,  the  legal  exis- 
tance  of  the  corporation  continues.  Conn,  cfe 
Pasg.  H,  R.  Co,  V.  Bailey,  24  Vt.  465. 

As  to  particular  CorpcraUons,  see  appropriate 
titles— as  Askociations  ;  Banks;  Railroad 
Company;  Schoolh,  II.;  Towns;  Turnpike 
Company  ;  Villao*. 


II. 


COSTS. 

At  Law. 

1.  In  the  county    emtrt  and  inferior 

tribunals, 

2.  In  the  Supreme  Court, 
In  Chancery. 


I.    At  Law. 
1.  In  the  county  court  and  inferior  tribunaU, 

1.  By  force  of  statute.  It  is  only  by 
force  of  our  statutes,  that  costs  are  ever  taxed 
and  allowed.     Tyler  v.  Fro»t,  48  Vt.  486. 

2.  Suits  by  the  State.  Costs  can  in  no 
case  l)e  taxed  against  the  State.  State  v.  Har- 
rington, 2  Tyl.  44. 

3.  In  an  action  by  the  State  Treasurer, 
costs  for  his  travel  are  not  taxable.  Swan,  Tr. , 
V.  Colfait,  2  T>'l.  258. 

4.  Want  of  Jurisdictioii.  Where  an  ac- 
tion is  dismissed  for  want  of  jurisdiction,  no 
costs  are  taxable.  Barhtr  v.  Burr,  1  Vt.  488 
(Cnianged  by  G.  S.  c.  80,  s.  42). 

5.  The  authority  given  by  the  Statute  of 
Nov.  5,  1880,  to  tax  costs  and  issue  execution 
therefor,  where  a  suit  is  dismissed  for  want  of 
jurisdiction,  is  consistent  with  the  taking  of  a 
recognizance  for  costs  and  pursuing  the  recog- 
nizor therefor.     CoUmy  v.  MaeeJc,  8  Vt.   114. 

6.  Under  G.  S.  c.  30,  s.  42,  allowing  a  de- 
fendant **rea8(mable  costs"  where  a  suit  is  dis- 
missed for  want  of  jurisdiction,  the  court  allow- 
ed him  only  his  costs  in  the  supreme  court, 
where  he  omitted  to  raise  the  question  of  juris- 
diction until  after  a  verdict  against  him.  Chad- 
wick  V.  Batehelder,  46  Vt.  724. 

7.  No  snch  person.  Where  a  writ  was 
hbated  on  the  plea  that  there  was  no  such  per- 
son in  existence  as  the  plaintiff,  a  judgment 
entered  up  for  the  defendant's  costs,  and  exe- 
cution thereon,  were  held  to  be  voi^.  Gray  v. 
Parktr,  16  Vt.  662. 

8.  Discontinuance.  The  **reasonable  costs," 
named  in  G.  S.  c.  80,  s.  42,  will  not  be  allowed 
to  a  party,  where,  after  service  of  a  process  up- 
on him,  and  before  the  return  day,  and  before 
any  costs  have  accrued  to  him,  the  plaintiff 
gives  him  a  written  notice  of  discontinuance, 
or  that  he  shall  not  enter  the  suit.  Mead  v. 
Armn,  2  Vt.  180. 

9.  Any  costs,  in  tjeir  nature  taxable,  made 
before  service  of  the  notice  should  be  paid  or 
tendered  with  the  service  of  the  notice.  HutcK- 
inmn,  3.,  lb. 

10.  The  same  is  true  of  a  verbal  notice  of 
discontinuance,  given  under  such  circumstan- 
ces as  to  afford  a  reasonable  protection  to  the 
defendant,  and  where  the  claim  for  costs  is  in 
the  judgment  of  the  court  unreasonable— and 
this  rests  wholly  in  the  discretion  of  the  court. 
Fullatn  V.  Irett,  37  Vt.  669.  Seei7f«  v.  Dunlap, 
16  Vt.  645.  Clark  v.  Scofield,  16  Vt.  699.  {Sem- 
Me,  Wright  v.  DooUtUe,  5  Vt.  890  <vmera,— over- 
ruled.) 

11.  Nor  will  costs  be  allowed  a  defendant, 
where,  after  service  of  the  writ,  and  before  and 
without  entry  of  the  suit  in  court,  the  defend- 
ant  by  his  own  act  has  extinguished  the  cause  of 
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action,  as  by  becoming  a  bankrupt  on  his  own 
petition — although  no  notice  of  discontinuance 
was  given.     Clark  v.  Seofield,  16  Vt.  699. 

12.  A  sued  out  a  justice  writ  against  B  and 
had  it  served,  but  did  not  procure  the  writ  to 
be  returned  and  entered.  B  appeared,  but  the 
justice  was  not  present.  Held^  that  A  was  not 
liable  to  B  for  his  costs  and  expenses,  in  an  ac- 
tion. Stevens  v.  WiUdnti,  8  Vt.  231.  Overruled 
by  Man7i  v.  Holbrook,  20  Vt.  628. 

13.  Where  A  had  sued  out  a  writ  against  B, 
returnable  before  a  justice,  and  had  caused  it 
to  be  served,  and,  after  B  had  incurred  costs 
and  expenses  in  preparing  for  his  defense,  gave 
B  notice  of  the  discontinuance  of  the  suit  ;— 
Ileld^  that  A  was  liable  to  B,  in  an  action  on 
the  case,  to  the  extent,  at  least,  of  such  taxable 
costs.     (Mffin  V.  Farwell,  20  Vt.  151. 

14.  8o  also,  where  the  party,  after  service 
of  his  writ,  omitted  to  appear  and  proceed  with 
his  suit  in  any  mode,  and  the  justice  did  not 
appear,  whereby  the  other  party  suffered  loss, 
he  was  held  liable  in  an  action  on  the  case.  Mann 
v.  Holbrook,  20  Vt.  528— overruling  Stevens  v. 

WiUdns,  8  Vt.  281. 

16.  Where  the  term  of  office  of  a  justice  ex- 
pired during  the  trial  of  a  cause  before  him  ;— 
Held,  that  the  defendant  therein  could  not  re- 
cover, in  an  action  against  the  plaintiff  therein, 
the  costs  of  his  defense.  Johnson  v.  Kingslniry, 
28  Vt.  486. 

16.  During  the  pendency  of  an  action  upon 
a  penal  statute,  and  after  one  judgment  for  the 
plaintiff  and  a  review,  the  statute  was  repealed 
without  any  saving  clause,  and  the  suit  was 
thereafter  dismissed  on  the  defendant's  motion. 
Held,  that  the  defendant  was  entitled  to  costs 
only  after  filing  his  motion.  Sumner  v.  Cum- 
mings,  28  Vt.  427. 

17.  The  general  rule  is,  that  where  the  plain- 
tiff has  a  good  cause  of  action  when  he  com 
mences  his  suit,  and  something  transpires  pend- 
ing the  action  which  extinguishes  it,  the  plain- 
tiff may  discontinue  his  action,  neither  party 
recovering  costs,  or,  in  some  cases,  the  plaintiff 
is  entitled  to  judgment  for  nominal  damages 
and  c(Ms  up  to  that  time.  Peek,  J.,  in  Wheeler 
V.  FuUer,  39  Vt.  312. 

18.  As  depending  on  recovery  of  dam- 
ages. A  plaintiff  cannot  have  a  judgment  to 
recover  costs,  unless  there  be  a  reqovery  for 
damages,  at  least  nominal.  Stevens  v.  Briggs, 
14  Vt.  44. 

19.  Payment  pending  suit.  Payment  of 
a  debt,  after  suit  brought  and  costs  incurred, 
will  not  prevent  a  judgment  for  nominal  dam- 
ages and  costs,  unless  the  claim  for  costs  has 
been  released  or  waived.  Belknap  v.  Godfrey , 
22  Vt.  288. 

20.  Several  suits.  A  party  having  several 
securities  for  one  demand  may  pursue  them  all 
to  judgment,  and,  although  he  can  have  but  one 


satisfaction  for  his  debt  or  damages,  he  is,  unless 
restricted  by  statute,  entitled  to  the  costs  of 
each  suit.     SUllman  v.  Barney,  4  Vt.  881. 

21.  Where  three  suits  were  brought  by  the 
same  party  in  interest,  but  in  the  names  of  dif- 
ferent nominal  plaintiffs,  against  the  same  de- 
fendant and  for  the  same  matter,  and  so  brought 
in  order  to  save  the  party's  rights  in  case  of  some 
exigency  in  regard  to  testimony  or  ruling  of  law 
possible  to  occur,  and  a  trial  and  recovery  were 
had  in  one,  and  the  others  were  abandoned  and 
judgment  therein  for  defendant  ;—//1pW,  that 
full  costs  should  be  taxed  for  the  plaintiff  in* 
the  case  tried,  and,  in  the  other  cases,  only  such 
costs  for  the  defendant  as  applied  exclusively 
to  those  oases.  Barktr  v.  Troy  &  R.  R.  Co. 
27  Vt.  766. 

22.  Several  issues.  Tliougli  the  court 
does  not  adopt  the  English  practice  of  taxing 
costs  both  ways  where  some  of  the  issues  are  so 
foufid,  yet  where  the  defendant,  before  impan- 
eling the  jury,  offered  the  plaintiff  a  judg- 
ment on  one  count,  which  was  declined,  and 
the  other  issues  were  found  for  the  defendant, 
the  plaintiff  was  allowed  his  costs  as  of  a  judg- 
ment, but  no  costs  for  the  trial  by  jury.  Clark 
V,  Rice,  6  Vt.  33.  Now  regulated  by  G.  S.  c, 
33,  s.  17. 

23.  The  statute  which  provides  that  each 
party  shall  recover  costs  upon  the  issues  or 
claims  on  which  he  shall  prevail  (G.  S.  c.  88, 
8.  17)  applies  only  in  cases  where  the  issues 
are  several  and  distinct,  and  not  to  the  constit- 
uent parts  of  a  single  general  issue  or  claim  ;  — 
it  applies  to  issues  and  claims  made  by  the 
pleadings,  and  not  to  those  arising  on  the  testi- 
mony on  the  trial.  Brainerd  v.  Casey,  37  Vt.  479. 

24.  Discretion.  The  county  court  may,  in 
their  discretion,  disallow  costs  to  tlie  plaintiff 
upon  a  claim  which  he  fails  to  establish,  al- 
though he  prevails  in  th»suit.  Sanborn  v.  (-hit- 
tenden,  27  Vt.  171.     36  Vt.  84. 

25.  IIow  far  the  taxing  of  costs  is  discreticm- 
ary.     Sumner  v.  Cummings,  23  Vt.  p.  434. 

26.  Book  account.  The  statute  of  Nov. 
16,  1819  (Blade's  Stat.  188),  regulating  costs 
in  mutual  actions  of  book  account,  applied  only 
to  cases  where  the  second  action  was  com- 
menced after  a  recovery  in  the  first.  OcUe  v. 
Cooper,  11  Vt.  597.     See  G.  8.  c.  125,  s.  28. 

27.  Where  the  then  defendant  in  an  action 
on  book,  who  had  **  personal  notice  of  the  suit," 
though  the  writ  was  not  personally  served  upon 
him,  appeared  and  defended  that  suit,  but 
omitted  to  present  his  account,  and  judgment 
passed  against  him,  from  which  he  appealed, 
but,  before  entry,  paid  that  judgment  ;—Held, 
that  on  a  subsequent  recovery  of  judgment  by 
him,  in  an  action  on  book,  for  the  matters  of 
account  so  omitted  in  the  former  suit,  he  was 
not,  under  G.  S.  c.  126,  s.  33,  entitled  to  costs. 
Scott  V.  Niles,  40  Vt.  573. 
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28.  In  book  account,  the  county  court,  with- 
out G.  8.  c.  83,  8. 17,  has  a  discretionary  power 
to  deny  full  costs  to  the  plaintiff,  where  he  fails 
to  sustain  his  full  claim.  WcUtu  v.  Kftcanagh, 
85  Vt.  84 ;  and  see  Sanlxn^  v.  Chitiendm,  27 
Vt.  175.  BHggn  v.  BrewgUr,  28  Vt.  100.  GiU 
bert  V.  Earl,  47  Vt.  9. 

29.  Costs  may  l»e  properly  apportioned  in 
this  action.     Hn'ggn  v.  Breirster. 

30.  Bestriction  as  to  amount.  The  re- 
striction as  to  the  amount  of  costs  recoverable 
by  the  plaintiff,  does  not  apply  to  a  case  re- 
ferred with  all  demands.  If  the  action  only 
were  referred,  it  might  be  otherwise.  Baker  v. 
Blodget,  1  Vt.  141. 

31.  Under  the  statutes  limiting  the  plaintiff^s 
costs  to  the  amount  of  his  debt  or  damages, 
**  except  costs  that 'may  accrue  from  continu- 
ances at  the  request  of  the  defendant,"  &c.,  the 
rule  of  taxation  is,  to  add  to  the  amount 
of  costs  equalling  the  damages,  the  costs  of 
thf;  term  in  which  the  defendant  obtains  the 
continuance,  but  not  the  costs  of  any  subse- 
quent term.     Batntt  v.  Tarble,  2  Aik.  259. 

32.  In  actions  of  trespass  on  the  freehold, 
in  order  to  deprive  the  plaintiff  of  full  costs  in 
case  of  a  recovery  for  less  than  seven  dollars 
damages  (G.  S.  c.  125,  s.  22)  the  defendant 
must  make  no  question  in  regard  to  the  plain- 
tiff*s  right,  either  of  title,  or  possession.  If  he 
put  the  plaintiff  upon  pr(M>f  of  his  title  or  pos- 
session, or  attempt  to  show  a  counter  title,  or 
right  of  possession  in  himself,  full  costs  will  be 
allowed.  PimrvH  v.  I^ch,  22  Vt.  226.  24  Vt. 
546. 

33.  Whether  the  attempt  to  show  a  license 
brings  the  **  right  of  title  or  possession  ♦  ♦ 
in  question,"  would  seem  to  depend  upon  the 
nature  of  the  act  conjplained  of.  The  right  of 
possession,  in  such  case,  is  brought  in  question, 
where  the  act  is  an  ur^qui  vocal  act  of  posses- 
sion,— as  where  the  defendant  makes  pemm- 
nent  erections,  as,  a  stone  wall  enclosing  the 
plaintiff*s  land,  cuts  trees,  &c.     lb, 

34.  In  trespass  on  the  freehold,  brought  in 
the  county  court,  the  main  question  was  one  of 
boundary  between  the  hmds  of  the  parties. 
The  jury  found  the  line  to  lie  as  the  defendant 
claimed,  but  that  he  had  cut  l)eyond  that  line, 
upon  the  plaintiff's  land,  trees  to  the  value  of 
i|3.60,  and  gave  verdict  for  the  plaintiff  for  that 
sum.  The  defendant  did  not  claim  **  right  of 
title  or  possession "  lH*yond  that  line,  but  only 
denied  the  fact  of  committing  any  act  of  tres- 
pass beyond  the  line.  Held^  that  under  G.  S. 
c.  125,  s.  22,  the  plaintiff  could  recover  no  more 
costs  than  damages.  Brainerd  v.  Caiiey,  37  Vt. 
479. 

36.  Where  the  plaintiff  recovers  only  nomi- 
nal damages,  the  court  may,  under  G.  8.  c.  33, 
s.  18,  restrict  the  plaintiff's  costs  in  their  dis- 
cretion, although  the  case  is  one  where  the  title 


of  real  estate  comes  in  question,  as  in  G.  8.  c. 
125,  s.  22.     Clary  v.  McGlynn,  46  Vt.  347. 

36.  Oases  of  set-off.  Under  the  declara- 
tion on  book  in  offset,  neither  party  recovers 
costs,  unless  he  recovers  lK>th  before  the  audit- 
or and  in  the  original  suit ;— and  then  not  the 
costs  of  two  actions,  but  only,  in  addition  to 
his  costs  in  the  original  suit,  his  costs  before 
the  auditor,  and  an  attorney  fee  on  the  judg- 
ment to  account,  and  on  the  acceptance  of  the 
report,  and  the  court  and  clerk  fees  paid.  Mar- 
tin  V.  Trobrfdge,  3  Vt.  9. 

37.  The  restriction  of  the  plaintiff's  costs  to 
the  amount  of  the  debt  or  damages  recovered, 
in  actions  before  a  justice,  or  appealed  by  the 
plaintiff,  applies  to  the  sum  finally  recovered, 
though  this  he  a  balance  upon  a  plea,  or  decla- 
ration on  book  in  offset,  and  continuances  may 
have  been  occasioned  thereby.  Ellenwood  v. 
Parker,  3  Vt.  66. 

38.  The  plaintiff  sued  on  book  account. 
The  defendant  duly  pleaded  a  contract  in  set- 
off. The  plaintiff  had  judgment  on  the  report 
of  the  auditor ;  and  afterwards  the  defendant 
recovered  a  larger  sum  on  his  set-off,  and  a 
judgment  for  the  balance.  The  defendant  was 
allowed  to  tax  a  term  fee  and  travel  at  each 
term,  and  an  attorney  fee  when  he  prevailetl  in 
a  trial,  but  no  costs  before  the  auditor,  and  no 
attorney  fee  on  the  judgment  to  account,  or  on 
the  acceptance  of  the  report.  Anon,  27  Vt.  786. 

39.  Set-off  of  costs.  8et-off  of  costs  in 
counter  suits  and  judgments  in  the  same  court, 
rendered  at  different  terms,  was  made  on  mo- 
tion.    SfWek  V.  Munwn,  2  Vt.  13. 

40.  Case  of  several  defendants.  It  is  a 
general  rule,  that  travel  and  attendance  be 
separately  taxed  for  all  the  defendants  in  eject- 
ment.   BoynUm  v.  King,  1  Tyl.  30. 

41.  In  actions  «r  contractu,  the  defendants 
are  entitled  to  tax  only  one  travel,  term,  and 
attorney  fee,  though  they  plead  separately, 
where  the  trial  is  joined  and  upon  the  general 
issue.  In  actions  #^  delicto,  the  defendants  may 
always  tax  separate  travel,  and,  if  they  plead 
separately,  they  may  tax  separate  term  fees. 
But  it  has  not  l>een  usual  to  allow  separate 
attorney  fees,  unless  the  trials,  or,  at  least,  the 
judgments  are  separate.  North  Bank  v.  Wood, 
11  Vt.  194.     Shrettshury  v.  Strong,  lO'Vt.  591. 

42.  In  an  audita  querela  by  a  town  to  vacate 
a  judgment  or  process  in  favor  of  several  per- 
sons, growing  out  of  a  petition  by  them  for  the 
laying  of  a  road,  the  town  became  non-suit. 
Held,  that  the  defendants  were  entitled  to  costs 
only  as  for  a  single  defendant.  Shrewsbury  v. 
St/rong. 

43.  In  actions  of  tort  against  several  defen- 
dants, separate  travel  and  attendance  before  a 
justice,  and  separate  travel  and  term  fees  in  the 
county  court,  are  taxable  for  each  defendant, 
unless,  by  joining  in  a  plea  in  bar,  or  in  some 
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other  way,  their  interests  are  so  identified,  that 
the  success  of  the  defense,  as  to  each,  depends 
upon  the  success  as  to  all.  The  general  issue  in 
such  action  is  regarded  as  several,  although  in 
form  joint.  No  more  attorney  fees  are  taxable 
than  there  are  distinct  trials.  Bwnner  v.  FUnt^ 
28  Vt.  537.    HaU  v.  MerHU,  27  Vt.  788. 

44.  Oosts  on  appeal  and  review.  Con- 
struction of  statutes  regulating  costs  in  cases 
appealed  or  reviewed.  Pardon*  v.  Young^  2 
Vt.  484.  RMnwn  v.  Whitcher,  2  Vt.  668. 
Plvmley  v.  Marsh,  15  Vt.  806. 

45.  Both  parties  appealed  from  the  judg- 
ment of  a  justice.  The  defendant,  without  ten- 
dering payment  of  the  judgment,  or  a  confes- 
sion, entered  his  appeal  in  the  county  court, 
and  the  case  was  there  litigated  to  judgment  for 
the  plaintiff.  Held,  that  the  plaintiff's  costs 
should  be  taxed  the  same  as  if  he  had  not  ap- 
pealed.   HiU  V.  Powers,  16  Vt.  516. 

46.  In  an  action  for  assault  and  battery,  the 
plaintiff  at  Sept.  term,  1840,  recovered  judgment 
for  $15,  damages.  The  defendant  reviewed, 
and  at  the  next  term  the  plaintiff  recovered 
judgment  for  $6.50  damages.  Held,  that  the 
plaintiff's  costs  were  limited  to  the  amount  of 
damages  last  recovered.  Plumley  v.  Marsh, 
15  Vt.  806. 

47.  Appeal  horn  probate  court.  Where 
an  administrator  appealed  from  an  allowance 
against  him  on  settlement  of  his  account  in  the 
probate  court,  and  succeeded  in  reducing  that 
balance,  the  court  refused  costs  to  each  party. 
Phelps  V.  Blade,  10  Vt.  192. 

48.  The  allowance  of  costs  being  discretion- 
ary on  appeals  from  the  probate  court,  none 
were  allowed  to  either  party  on  an  appeal  from 
the  allowance  of  an  administrator's  account, 
where  he  successfully  resisted  a  large  claim 
made  by  the  appellants,  but  was  made  charge- 
able with  about  twenty  five  dollars  more  than 
was  found  in  his  hands  by  the  probate  court. 
B^fnolds  V.  McQreg&r,  16  Vt.  191.    * 

49.  The  general  rule  that  the  party  prevail- 
ing recovers  taxable  costs,  was  lUld  to  apply  to 
the  case  of  an  appeal,  by  an  executor,  from  a 
decree  of  the  probate  court  disallowing  a  will, 
which  was  established  in  the  county  court,  and 
that  judgment  afiSrmed  in  the  supreme  court. 
Brigham  v.  Exeeut&rs,  15  Vt.  788. 

50.  Liability  of  executors  and  administrators 
for  coets.     See  (THear  v.  SkeeUs,  22  Vt.  152. 

51.  In  appeals  from  commissioners  of 
claims,  costs  should  abide  the  event  of  the  suit 
and  be  taxed  as  in  other  civil  suits,  unless  there 
are  some  peculiar  circumstances  in  the  case. 
Bargeant  v.  Bargeant,  18  Vt.  830. 

52.  Special  proceedings.  On  scire  facias 
to  obtain  a  new  execution  under  G.  S.  c.  47,  s. 
48,  and  9eq,  where  the  levy  of  the  former  exe- 
cution had  not  noticed  an  existing  mortgage, 
the  defendant  made  defense  and  all  the  ques- 
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tions  litigated  were  decided  against  bin).  Held, 
that  he  was  not  entitled  to  costs,  although  the 
plaintiff  turned  out  the  property  to  the  levying 
officer.    Pratt  v.  Jonss,  25  Vt.  808. 

53.  On  the  dismissal  of  a  petition  to  set 
aside  a  justice's  judgment,  rendered  by  default 
without  notice  (G.  8.  c.  88,  s.  7),  the  court  in 
its  discretion  refused  costs— the  statute  being 
silent  as  to  costs.  Held  correct.  Tyler  v.  Frost, 
48  Vt.  486. 

54.  Costs  of  witnesses  before  commissioners, 
appointed  on  petition  that  a  railroad  company 
be  required  to  establish  a  depot,  were  allowed 
to  the  company,  which  prevailed,— distinguish- 
ing this  from  cases  for  the  laying  out  of  high- 
ways. Bliss  V.  Conn.  <Sb  Pass,  R.  R,  Co,,  47  Vt. 
715. 

55.  In  order  for  the  court  to  pass  upon  a 
disputed  question  of  costs  before  auditors,  re- 
ferees or  commissioners,  the  costs  should  be 
taxed  by  them,  and  their  report  should  state 
the  facts  involved,  material  to  a  proper  decision 
lb, 

56.  What  is  taxable.  The  act  of  1807, 
allowing  as  costs  a  fee  of  two  dollars  for  each 
term  of  court,  applies  to  cases  pending,  and  re- 
lates back  to  terms  of  court  before  the  act  was 
passed.     Pearl  v.  Harrington,  Brayt.  47. 

57.  An  attorney  fee  is  not  taxable  upon  a 
hearing  before  referees.  Baker  v.  Blodget,  1 
Vt.  141. 

58.  Whenever  an  action  is  tried,  though  not 
decided,— as,  where  the  jury  do  not  agree,  or 
the  case  in  the  supreme  court  is  heard  and  con- 
tinued for  judgment,  or  for  further  argument, — 
a  jury  fee  is  taxable  in  the  former  case,  and  a 
full  judgment  fee  in  the  latter ;  and  a  full  at- 
torney fee  in  each.  Walker  v.  Sargeant,  18 
Vt.  852.     PoUwrd  v.  Wheelock,  20  Vt.  870. 

59.  No  party  in  any  court  in  this  State  is  to 
tax  for  travel  beyond  the  limits  of  the  State. 
MaUoon  v.  Mattoon,  22  Vt.  450.    (1850.) 

60.  A  party  testifying  cannot  tax  fees  as  a 
witness,  either  for  himself,  or  for  another  party 
joined  with  him.    Hale  v.  MerriU,  27  Vt.  788. 

61.  The  statute  requiring  witness  certifi- 
cates to  be  signed  and  sworn  to  does  not  take 
away  the  power  of  the  court  to  hear  evidence, 
mf>a  voce,  concerning  costs,  and  to  allow  the 
travel  and  attendance  of  witnesses  without  any 
certificate.    Higgins  v.  Hayttard,  5  Vt.  78. 

62.  Costs  are  not  allowed  for  witness- 
es not  testifying,  unless  it  is  shown  affirma- 
tively that  they  were  summoned  in  good  faith, 
and  for  such  cause  and  occasion  as  would  jus- 
tify their  attendance  at  the  expense  of  the  other 
party.  Bliss y.  Conn,  it  Pass.  R.R.  Co.,41  Vt. 
715. 

2.  In  the  supreme  court, 

63.  Petitionfl.     Where  a  new  trial  was 
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granted  on  the  defendant's  petition  and  he  final- 
ly recovered,  costs  were  allowed  to  be  taxed  in 
his  favor  from  the  commencement  of  the  origin- 
al action.  Shaw  v.  Johnnon^  Brayt.  47. — But 
where  a  new  trial  was  granted  for  no  fault  of 
the  plaintiff,  costs  were  allowed  only  from  the 
commencement  of  the  nfew  trial.  Hogg  v.  Wol- 
eoU,  1  Tyl.  141. 

64.  Mode  of  taxing  costs  on  a  petition  for  a 
new  trial.    Burr  v.  Palmer,  28  Vt.  244. 

65.  On  the  granting  or  refusing  of  writs  of 
eerUorari,  mandofnuSyOr  other  like  writs  resting 
in  the  discretion  of  the  court,  no  costs  will  fol- 
low, unless  specially  allowed  by  the  court.  My- 
ers V.  PmtmcU,  16  Vt.  426.  Sumner  v.  HarUand, 
25  Vt.  641. 

66.  Discretion.  The  supreme  court  can- 
not exercise  a  discretion  as  to  allowing  costs, 
upon  trials  had  in  the  county  court,  on  appeals 
from  probate,  or  commissioners.  Allen  v.  Riee^ 
24  Vt.  647. 

67.  Where  costs  depend  upon  the  discretion 
of  the  court  trying  the  cause,  and  that  court 
omits  to  exercise  its  discretion  in  the  matter,  the 
supreme  court  will  not  exercise  its  discretion  as 
to  the  costs.    Batchelder  v.  Tenney,  27  Vt.  784. 

68.  Bevision  of  taxation  below.  The 
^supreme  court  will  not  reverse  a  judgment  of 

the  county  court  as  to  costs,  and  then  tax  the 
costs  below ;  but  the  party  excepting  to  the 
disallowance  of  costs  must  set  forth  in  his  ex- 
ceptions the  items  of  costs  incurred  and  claim- 
ed. Bedfield.C.J,,  in  Sumner  y.Hartland,  25  Vt. 
641. 

69.  Costs  ought  to  be  taxed  when  the  judg- 
ment is  rendered  in  the  county  court,  so  that 
any  question  in  respect  thereto  may  be  heard 
with  the  exceptions  in  the  supreme  court.  EU 
lenu>ood  v.  Parker,  8  Vt.  65. 

70.  The  supreme  court  is  unable,  on  peti- 
tion or  appeal  from  the  clerk,  to  correct  errors 
in  taxing  costs  which  are  not  apparent  upon  the 
facet)f  the  taxation,  unless  such  errors  are  dis- 
closed either  by  proof,  or  by  a  report  of  the 
facts  from  the  clerk.  It  is  tlie  better  practice 
to  require  an  appellant  from  the  clerk's  taxa- 
tion, to  procure  a  report  from  the  clerk  of  his 
finding  upon  all  questions  of  fact  material  to  be 
understood  in  passing  upon  the  alleged  error, 
so  that  the  coiurt  may  be  relieved  from  hearing 
testimony  upon  these  minor  matters.  Steele,  J., 
in  Ga/rver  v.  Adam$,  40  Vt.  552. 

71.  On  writ  of  error.  The  plaintiff,  having 
succeeded  on  his  writ  of  error  and  having  re- 
covered final  judgment  in  the  action,  was  held 
entitled  to  his  full  costs  on  the  writ  of  error, 
irrespective  of  the  amount  of  damages  recover- 
ed. Baker  v.  Blodget,  1  Vt.  141.    22  Vt.  456. 

72.  Distinction  taken  as  to  allowance  of 
costs  in  the  supreme  court,  between  exceptions 
and  writ  of  error.  Barlow  v.  Burr,  1  Vt.  488. 
(Denied  in  Downing  v.  JtoberU,  22  Vt.  467.) 


73.  Where  judgment  is  afiirmed  on  writ  of 
error  not  operating  as  a  supergedeae,  execution 
issues  for  the  costs  only.  Herring  v.  Selding,  2 
Aik.  12. 

74.  On  exceptions.  Where  a  party  pre- 
vails in  the  supreme  court  upon  the  exceptions 
taken,  he  recovers  his  costs  in  that  court.  The 
court  does  not  allow  him  an  execution  immedi- 
ately therefor,  but  they  are  to  be  adjusted  in 
the  final  taxation  in  the  cause,  by  adding  them 
to  his  other  costs,  if  he  prevails  ultimately,  or 
by  deducting  them  from  the  costs  of  the  other 
side,  if  his  adversary  ultimately  prevails.  Stevens 
V.  HolUster,  19  Vt.  605. 

75.  A  case  in  the  supreme  court  on  excep- 
tions is  considered  as  a  distinct  matter,  begin- 
ning and  ending  in  itself,  so  that  the  patty 
prevailing  there  on  the  exceptions  is  entitled  to 
his  costs  there,  the  same  as  if  a  writ  of  error 
had  been  brought,  and  this  without  reference 
to  the  amount  of  damages  recovered,  or  to  the 
final  event,  and  although  a  balance  may  be 
found  against  him.  Pollard  v.  Wheeloek,  20  Vt. 
370.  Baker  v.  Blodget,  1  Vt.  141.  Dmmer  v. 
Frizzle,  10  Vt.  541.  Stewart  v.  Martin,  16  Vt. 
397.  Bardwell  v.  Perry,  19  Vt.  292.  MeCHlHz 
V.  Banks,  19  Vt.  442.  Scott  v.  Lance,  21  Vt. 
507.     Downing  v.  RoherU,  22  Vt.  455. 

76.  Where  both  parties  except,  and  neither 
party  prevails  on  his  exceptions,  costs  in  the 
supreme  court  will  be  allowed  to  neither.  Mills 
^r.Hyde,  19  Vt.59.  areen  y. ShurtUff ,19  Yi.  592. 

77.  Security  for  costs.  The  supreme  court 
will  not  order  security  for  costs  to  Ik?  given  in  a 
case  standing  in  that  court  on  exceptions.  Liver- 
mare  v.  Bond,  19  Vt.  607. 

II.    In  Chanoeky. 

78.  In  general.  In  chancery,  costs  must 
be  expressly  awarded,  or  they  are  iost ;  and  if 
the  final  decree  is  silent  as  to  costs,  they  cannot 
be  granted  on  a  subsequent  application,  unless 
there  is  a  rehearing  on  the  merits.  ConabU  v. 
Bueklin,  2  Aik.  221. 

79.  To  entitle  a  party  to  costs  in  chancery, 
costs  must  be  awarded  by  the  decree ;  and  on 
an  appeal  (semble)  the  supreme  court  can-make 
no  order  as  to  the  costs  in  the  court  of  chancery. 
Oladding  v.  Warner,  86  Vt.'  54. 

80.  The  general  rule  in  chancery  is,  that 
there  can  be  no  appeal  or  rehearing  for  costs 
only;  and  the  supreme  court  will  rarely,  if 
ever,  reverse  a  decree  on  the  question  of  costs 
alone.  MoU  v.  Harrington,  15  Vt.  185.  Ly- 
man V.  UUle,  15  Vt.  576.  Sumner  v.  Hartland, 
25  Vt.  641.     Sanders  v.  Wilson,  84  Vt.  818. 

81.  No  instance  is  found,  in  which  the  su- 
preme court  has  disturbed  a  decree  of  the  court 
of  chancery  on  the  question  of  costs  alone.  Hall, 
J.,  in  Hastings  v.  Perry,  20  Vt.  272.  Sanborn 
V.  Kittredge,  20  Vt.  682. 
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82.  Where  the  orator's  bill  in  the  court  of 
chancery  was  dismissed,  and  on  appeal  that  de- 
cree was  reversed  and  an  affirmative  decree  was 
ordered  for  the  defendant,  costs  were  allowed 
to  the  defendant  in  both  courts.  DafcU  v.  Smith, 
43  Vt.  269. 

83.  Bill  to  redeem.  On  a  bill  to  redeem, 
which  was  also  for  discovery  and  relief,  where 
the  orator  prevailed,  tlie  court  refused  costs  to 
the  defendant.  Had  there  been  a  seasonable 
and  proper  tender,  and  a  refusal,  the  orator 
would  have  been  entitled  to  costs.  Smith  v 
Baileff,  10  Vt.  163. 

84.  On  a  bill  to  redeem,  the  court  refused 
costs  to  the  defendant  where  he  contested  the 
right  to  redeem ;  and  refused  costs  to  the  ora- 
tor, because  he  had  not  actually  tendered  the 
Amount  due  in  equity.  Smith  v.  BUmdeU,  17 
Vt.  199.     81  Vt.  187. 

85.  On  a  bill  to  redeem,  where  the  orator 
had  made  an  insufficient  tender,  the  defendant 
was  allowed  his  costs,  and  also  the  costs  of  a 
proceeding  by  the  defendant  to  get  possession 
of  the  premises,  including  the  costs  of  a  writ  of 
possession,  and  for  executing  it.  Cree  v.  Lord, 
26  Vt.  498. 

86.  Although  the  subject  of  costs  in  chan- 
cery is  within  the  discretion  of  the  court,  yet 
there  are  certain  principles  and  rules  upon  the 
subject  which  confer  rights  that  the  court  are 
bound  to  recognize  and  secure  to  parties.  Thus, 
unless  some  reason  be  disclosed  to  the  contrary, 
the  prevailing  party  is  entitled  to  recover  his 
costs.     ThraU  v.  Chittenden,  31  Vt.  183. 

87.  Thus,  on  a  bill  to  redeem  against  a  mort- 
gagee in  possession,  the  mortgagee  shall  have 
his  costs,  unless  some  reason  be  shown  to  the 
contrary, — even  though  the  prayer  of  the  bill  be 
granted  and  it  be  found,  on  accounting,  that  the 
mortgage  debt  has  been  more  than  satisfied  out 
of  the  rents  and  profits.  To  decide  otherwise 
would  be  error.    lb. 

•  88.  On  a  bill  to  redeem,  where  the  right  to 
redeem  was  denied,  and  that  was  the  ques- 
tion litigated ; — Held,  that  the  ordinary  ride  of 
putting  the  costs  upon  the  orator  in  a  bill  to  re- 
deem did  not  apply,  and  the  orator  was  allowed 
his  costs.    Hills  v.  Loamis,  42  Vt.  562. 

89.  —to  foreclose.    Where  the  defendant 
n  a  bill  to  foreclose  a  mortgage  proved  pay 

ment,  except  the  sum  of  5|6.57  ,~Held,  that  as 
he  had  so  nearly  established  a  defense,  either  no 
costs  should  be  allowed  the  orator,  or  a  very 
small  proportion,  not  exceeding  the  amount  of 
the  debt— he  having  put  the  defendant  to  the 
proof  of  payment.  KiUam  v.  Jenkins,  25  Vt. 
648. 

90.  After  the  time  of  redemption  had  ex- 
pired upon  a  decree  of  foreclosure  rendered  pro 
eonfe»m>,  the  court  refused  a  decree  that  the  de- 
fendant pay  the  costs.  Binney  v.  Wetherhee, 
10  Vt.  822. 


91.  XJimecessary  costs.  One-third  the 
orator's  costs  of  taking  testimony  was  disal- 
lowed, for  unnecessary  prolixity.  Sanborn  v. 
Bnilei/,  47  Vt.  170. 

92.  Master's  fees.  The  fees  of  masters  in 
chancery,  fixed  in  the  schedule  of  fees,  were  de- 
signed onl}'  for  the  ordinary  service  of  standing 
masters,  and  not  as  the  fixed  rate  of  compen- 
sation to  masters  specially  appointed  for  extra- 
ordinary service,  or  to  standing  masters  to 
whom  a  matter  is  specially  referred  requiring 
extraordinary  service.  In  case  of  such  extra- 
ordinary services,  the  master  is  to  be  allowed  a 
reasonable  compensation,  irrespective  of  the 
schedule  of  fees,  and  such  sum  is  to  be  treated 
as  taxable  costs,— the  amount  of  compensation 
being  subject  to  the  revision  of  the  court.  Claf- 
lin  V.  Celley,  48  Vt.  3. 

93.  niustrative  instances  of  taxation. 
Cases  illustrating  the  discretionary  action  of  the 
court  of  chancery  in  allowing,  denying,  and  ap- 
portioning costs,  fjynde  v.  Wright,  1  Aik.  383. 
Mower  v.  Hutchinson,  9  Vt.  242.  Smith  v. 
Bailey,  10  Vt.  168.  Beardslty  v.  HaUh,  11 
Vt.  151.  McConnell  v.  MeOonnell,  11  Vt.  290. 
Keeler  v.  Eastman,  11  Vt.  293.  Waterman 
V.  Cochran,  12  Vt.  699.  Ward  \,  Sharp,  15 
Vt.  115.  MoUy.  Harrington,  15  Vt.  185.  Pin- 
nock  V.  Clough,  16  Vt.  500.  Barrett  v.  Sar- 
geant,  18  Vt.  365.  Bhdgett  v.  Hobart,  18  Vt. 
414.  Washburn  v.  Bank  of  Bellmcs  Falls,  19 
Vt.  278.  Day\.  Oummings,  19  Vt.  496.  Hop- 
kins V.  Adams,  20  Vt.  407.  Stearns  v.  KVw- 
ley,  30  Vt.  661.  Soule  v.  Albee,  31  Vt.  142.  San- 
ders V.  Wilson,  84  Vt.  318.  Therasson  v. 
Hickok,  37  Vt.  454.  Weston  v.  Gushing.  45  Vt. 
581. 


I. 
II. 


COUNTY  COURT. 

Original  Jurisdiction. 
Appellate  Jurisdiction. 

I.    Original  Jurisdiction. 


1.  Suit  in  favor  of  the  county.  Under 
the  statute  authorizing  the  county  court,  or  a 
justice,  to  take  cognizance  of  any  suit  in  favor 
of  or  against  the  county  (G.  S.  c.  11,  s.'  15)  ;— 
Held,  that  a  qv4  tarn  action  brought  by  a  com- 
mon informer,  where  half  the  penalty  went  to 
the  county,  was  triable  by  the  court  and  jury 
of  the  county,  though  they  were  liable  as  county 
tax-payers.     Colgate  v.  Hill,  20    Vt.  56. 

2.  Original  jurisdiction,  as  determined 
by  the  "  matter  in  demand."  An  action 
was  brought  to  the  county  court  for  the  recov- 
ery of  a  certain  number  of  fixed  penalties  ex- 
ceeding, in  the  whole,  a  justice's  jurisdiction, 
but  evidence  was  given  tending  to  prove  only 
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80  many  as  would  bring  the  case  within  the  ju- 
risdiction of  a  justice.  Heid,  that  the  county 
court  should  have  dismissed  the  case  for  want 
of  jurisdiction.    Putney  v.  BeUmcs,  8  Vt.  272. 

3.  In  cases  where  the  jurisdiction  depends 
upon  *'the  matter  in  demand,"  although  on  the 
face  of  the  writ  the  county  court  has  jurisdic- 
tion, yet  if,  upon  the  plaintiffs  own  evidence,  it 
appears  that  his  claim  is  not,  as  to  amount, 
within  the  jurisdiction,  the  suit  will  be  dis- 
missed—as where,  in  debt  or  assumpsit,  ac- 
knowledged payments  before  suit  brought  have 
reduced  the  demand  below  the  court's  jurisdic- 
tion.  8<nUhtDick  v.  MerrUl.  3  Vt.  820.  MUler 
V.  Livingston,  37  Vt.  467  ;  and  see  Stefoens  v. 
Hau>€,  6  Vt.  672.  Bcmk  of  Rutland  v.  Cramp- 
ton,  28  Vt.  880.  8coU  v.  MeDonough,  39  Vt. 
208. 

4.  Joining  several  demands.  Notwith- 
standing  the  statute  taking  away  the  concurrent 
jurisdiction  of  justices  of  the  peace  and  the 
county  court,  the  county  court  has  jurisdiction 
of  an  action  embracing  several  demands,  al- 
though one»  or  each  of  them,  is  within  the  ju- 
risdiction of  a  justice,  if  all  combined  exceed 
his  jurisdiction.  Keyes  v.  Weed,  1  D.  Chip.  379. 
McFa/rland  v.  McLavghUn,  2  D.  Chip.  90.  8 
Vt.  274.     Cook  V.  Porter,  1  Tyl.  460. 

5.  Action  on  note.  The  jurisdiction  of  a 
justice  upon  a  note  is  governed  by  what  appears 
to  be  due  by  the  whole  note  itself,  and  as  the 
clerk  would  make  up  the  sum  upon  default. 
Tlie  county  court  is  not  ousted  of  jurisdiction 
by  payments  not  indorsed.  Bank  of  Middle- 
bury  V.  Tucker,  7  Vt.  144. 

6.  Increase  by  interest.  The  interest 
which  is  incident  to  a  debt,  whether  it  be  a  note 
or  an  account,  and  recoverable  when  the  suit  is 
commenced,  has  the  same  effect  in  giving  juris- 
diction, as  so  much  principal ; — as,  where  it  is 
an  item  on  the  debtor  side  of  the  plaintiffs 
book,  in  the  action  of  book  account.  Nichols  v. 
Packard,  16  Vt.  91. 

7.  In  an  action  against  an  officer  for  not 
keeping  property  attached  so  that  it  could  be 
levied  upon,  where  the  damages  demanded  and 
actually  recovered,  including  interest  on  the 
execution,  exceeded  ^100,— Held,  that  the 
county  court  had  jurisdiction,  although  the 
original  judgment  was  less  than  $100.  Mc- 
Ormsby  v.  Morris,  28  Vt.  711. 

8.  In  assumpsit  for  use  and  occupation, 
brought  in  good  faith,  the  county  court  has 
ori^nal  jurisdiction,  if  apparent  in  the  writ, 
although  the  largest  sum  due  and  which  the 
plaintiff  could  hope  to  recover,  at  the  date  of 
the  writ,  was  less  than  $100,  but  where  at  the 
time  of  trial,  by  accumulation  of  interest,  the 
demand  exceeds  $100.  Hall  v.  Wadsworth,  28 
Vt.  410. 

9.  Severance  of  defendants.  In  an  action 
brought  in  the  county  court  by  a  surety  against 


his  principal  and  a  co-surety  jointly,  to  recover 
for  money  paid  by  reason  of  his  suretyship,  the 
case  was,  that  his  claim  against  the  principal 
exceeded  in  amount  a  justice's  jurisdiction, 
whereas  his  claim  against  the  co-surety  for  con- 
tribution was  within  a  justice's  jurisdiction. 
The  court,  under  the  statute,  discharged  the 
principal  and  rendered  judgment  against  the 
co-surety  for  less  than  $100.  Held,  that  the 
judgment  was  regular — that  as  the  plaintiff  was 
entitled  to  recover  of  the  principal  more  than 
$100,  this  gave  the  coimty  court  original  juris- 
diction of  the  case ;  and  this  was  not  lost  by 
discharging  him,  rather  than  the  other  defend- 
ant.    Poteers  v.  Thayer,  30  Vt.  861. 

10.  Uncertain  damages— Plaintiffs  good 
faith.  In  an  action  sounding  in  damages  mere- 
ly, and  where  the  ad  damnum  brings  the  case 
within  the  jurisdiction  of  the  county  court,  al- 
though the  evidence  may  not,  it  is  always  a 
matter  of  discretion  whether  the  court  will  dis- 
miss the  action ;  and  they  should  not  do  this 
after  a  reference  and  report ;  and  should  never 
do  it  in  a  case  admitting  of  doubt,  even  in  the 
mind  of  the  plaintiff.  Learned  v.  BeUows,  8 
Vt.  79.    Ladd  v.  HiU,  4  Vt.  164. 

11.  Where  the  question  whether  the  juris- 
diction belongs  to  the  county  court  or  to  a  jus- 
tice is  doubtful,  the  case  will  not  be  dismissed 
for  want  of  jurisdiction.  Hefflin  v.  Bell,  30  Vt. 
134. 

12.  In  an  action,  as  on  a  contract  or  tres- 
pass de  bonis,  the  value  of  the  property  fur- 
nishes no  absolute  rule  of  decision  as  to  the 
original  jurisdiction  of  the  county  court..  In 
order  to  justify  a  dismissal  for  want  of  jurisdic- 
tion, other  facts  are  required  to  be  blended  with 
the  question  of  value,  showing,  at  least,  the 
probable  consciousness  of  the  plaintiff  that  he 
was  not  entitled  to  an  amount  of  damages  be- 
yond the  power  of  a  single  magistrate  to  award 
him.  Where  the  exceptions  were  silent  as  to 
every  consideration  except  the  value  of  the 
property,  and  the  decision  dismissing  the  suit 
appeared  to  have  proceeded  upon  that  ground 
alone,  the  judgment  was  reversed.  Spaffordv. 
Richa/rdson,  18  Vt.  224.  Joyaly.  Bamey,  20 
Vt.  154. 

13.  The  jurisdiction  of  the  county  court 
will  be  sustained,  in  a  case  of  open  damages, 
although  the  amount  recovered  is  less  than  the 
limit  of  a  justice's  jurisdiction,  where  the  plain- 
tiff when  he  commenced  his  suit  had  reasonable 
expectation  of  recovering  more,  and  brought 
his  suit  in  the  county  court  in  good  faith.  Clark 
V.  Crosby,  37  Vt.  188.  Qale  v.  Bonyea,  1  D. 
Chip.  208.  Ladd  v.  Hill,  4  Vt.  164.  KiUridge 
V.  Rollins,  12  Vt.  641.  Spafford  v.  Richardson, 
18Vt.224.  Cooley  Y.Aiken,  15  YU9S^,  Waters 
V.  Ijangdon,  16  Vt.  670.  Manwell  v.  Briggs, 
17Vt.  176.  UenTyy,Tilson,Ib,A1^.  Brain- 
erd  V.  Awiti7i,  lb,  650.     JoyaX  v.  Barney,  20 
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Vt.  154.  Sanborn  v.  Cmtenden,  27  Vt.  171. 
Potcert  V.  Thayer,  80  Vt.  361.  8coU  v.  Moore, 
41  Vt.  205.    Hall  V.  Wadmtortfi,  28  Vt.  410. 

14.  It  will  make  no  difiference  on  this  ques- 
tion, whether  the  plaintiff's  misapprehension  of 
his  rights  was  in  a  mistaken  valuation  of  prop. 
erty,  or  in  a  mistaken  notion  of  the  law  deter- 
mining his  claim.    Brainerd  v.  Austin. 

15.  In  such  case,  if  any  portion  of  the  plain- 
tiff's evidence  tends  to  show  damages  beyond 
the  jurisdiction  of  a  justice,  this  should  be  re- 
garded  as  conclusive  as  to  the  jurisdiction  of 
Uie  county  court,  irrespective  of  the  defendant's 
evidence.  A  liberal  rule  should  be  adopted  to 
sustain  the  jurisdiction.  Joyal  v.  Bcvmey,  20 
Vt.  154.  WaixT^  v.  Langdon,  16  Vt.  570. 
Ladd  V.  mU,  4  Vt.  164. 

16.  Where  upon  the  writ  the  county  court 
has  jurisdiction,  but  the  case  is  one  of  open 
damages,  or  depends  upon  an  estimate,  or  ap- 
praisal, or  valuation  of  property,  a  motion  to 
dismiss  for  want  of  jurisdiction  is  addressed  to 
the  discretion  of  the  county  court ;  and  the  de- 
cision of  that  court  upon  that  question  cannot 
be  reviewed  in  the  supreme  court.  CUvrk  v. 
CroBhy,  37  Vt.  188.  Ladd,  v.  Hill,  4  Vt.  164. 
Morrison  v.  Moore,  lb.  264. 

17.  The  decision  of  the  county  court  sus- 
taining the  jurisdiction  was  held  conclusive, 
although  none  of  the  plaintiff's  evidence  set  the 
damage  as  above  a  justice's  jurisdiction.  Me- 
Gray  V.  Wheeler,  18  Vt.  502. 

18.  In  a  like  case,  the  county  court  dis- 
missed the  action,  and  the  decision  was  held 
conclusive.  Kittridge  v.  RoUins,  12  Vt.  541. 
CoUamer,  J.,  dissenting.  (In  Gooley  v.  Aiken, 
15  Vt.  322,  WUUams,  C.  J.,  says  he  was  opposed 
to  this  decision.) 

19.  lu  an  action  of  assumpsit  in  the  com- 
mon  counts  only,  brought  returnable  to  the 
county  court,  the  plaintiff's  specification  was, 
**To  balance  of  money  paid  out  and  services 
buying  butter  [for  defendant],  $225."  After 
the  plaintiff  had  put  in  his  evidence  and  rested 
and  the  defendant  had  commenced  putting  in 
his  evidence,  the  defendant  discovered  an  error 
in  one  of  the  bills  of  butter,  which  had  been  in 
his  own  possession,  by  which  said  balance  was 
reduced  to  f  125.  This  error  was  unknown  to 
both  parties  until  then,  and  the  suit  was  brought 
in  good  faith  to  the  county  court,  the  plaintiff 
supposing  that  more  than  #200  was  due  him, 
and  his  original  book,  put  in  the  case,  showing 
a  balance  of  about  $300.  On  the  defendant's 
motion  to  dismiss  the  action  for  want  of  juris- 
diction, the  county  court  refused.  Held  cor- 
rect. By  Prout,  J.:  The  matter  in  demand 
and  in  controversy  was  the  amount  of  the  plain- 
tiff's claim,  as  unaffected  by  imintentional 
errors  not  known  or  discovered  when  the  action 
was  commenced.    Scott  v.  Moore,  41  Vt.  205. 

20.  TrcspaWWfreebpld,    Iptrcppasson 


the  freehold,  setting  the  ttd  damnum  at  $20  is 
conclusive  as  to  the  original  jurisdiction  of  the 
county  court.  Doableday  v.  MdrsUn,  27  Vt.  488. 

21.  The  anestion  in  the  supreme  court. 
It  seems,  that  where  the  county  court  has 
jurisdiction  of  the  parties  and  of  the  subject 
matter,  the  case  will  not  be  dismissed  by  the 
supreme  court,  because  the  amount  of  the 
plaintiff's  claim  was  less  than  that  prescribed 
for  the  original  jurisdiction  of  the  county  court, 
unless  it  appear  by  the  exceptions  that  such  ob- 
jection was  there  taken.  Powers  v.  Thayer^  30 
861. 

II.    Appellate  Jurisdiction. 

22.  If  a  justice  of  the  peace  has  no  jurisdic- 
tion of  the  cause,  the  county  court  on  appeal 
has  none,  and  whenever,  at  any  stage  of  the 
proceedings,  the  defect  is  discovered,  the  suit 
must  be  dismissed.  Hiehardson  v.  Denison,  1 
Aik.  210. 

23.  A  new  declaration,  filed  in  the  county 
court  on  appeal,  is  but  an  amplification  of  the 
one  before  the  justice.  It  cannot  give  a  juris- 
diction which  did  not  before  exist ;  nor  should 
it  be  construed  to  take  away  one  which  be- 
fore did  exist.  Perkins  v.  Bich,  12  Vt.  505. 
Thompson  v.  Colony,  6  Vt.  91. 

See  Jurisdiction. 


COVENANTS. 

I.    Action  in  General. 
II.    Covenants  for  Title. 

1.  Of  seisin. 

2.  For  quiet  enjoyment 

3.  Against  incumbrances. 

4.  To  warrant  and  defend. 
III.    Covenants  in  Leases. 

I.    Action  in  General. 

1.  Kind  of  contract.  In  an  indenture, 
each  covenant  is  to  be  considered  as  only  the 
covenant  of  the  party  who  is  to  perform  it, 
and  as  his  language,  and  not  that  of  the  other 
party.  The  signature  of  the  other  party  only 
indicates  his  acceptance  of  the  covenant  in  the 
terms  in  which  it. is  made.  Olcott  v.  Dunklee, 
16  Vt.  478. 

2.  An  action  of  covenant  will  not  lie  upon 
an  agreement  by  a  lessee  to  pay  rent,  contained 
in  a  lease  by  deed  poll  not  signed  and  sealed  by 
the  lessee,  although  the  lessee  accepted  the 
lease  and  held  and  occupied  under  it.  Johnson 
V.  Mu^gy,  45  Vt.  419.    Peck,  J.,  dissenting. 

3.  Where  the  time  for  the  performance  of  a 
sealed  contract  is  extended  by  parol,  an  action 
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of  covenant  will  not  lie  upon  it,  as  extended, 
but  the  action  must  be  assumpsit,  treating  the 
enlargement  as  hftving  incorporated  into  itself 
the  original  terras  of  the  contract,  and  so  all 
as  resting  in  parol.  Shertrin  v.  Rtd,  <fe  Bur. 
R.  Co.,  24  Vt.  347.  Barker  v.  Troy  &  Rut.  R. 
Co.,  27  Vt.  7«6. 

4.  In  an  action  of  covenant  by  one  of  the 
covenantees  in  a  deed  inter  partes,  where  the 
covenant  was  in  form  to  the  covenantees  joint 
ly,  he  was  allowed  to  recover  for  an  injury  to 
his  several  interest,  upon  that  covenant  which 
referred  specially  to  that  interest ;— the  court 
adopting  the  rule,  that  where  the  interest  in  the 
subject  matter  secured  by  the  covenant  is  sever 
al,  although  the  terms  of  the  covenant  may 
more  naturally  bear  a  joint  interpretation,  yet 
if  they  do  not  exclude  the  inference  of  being 
intended  to  be  several,  they  shall  be  so  taken,— 
shall  have  a  several  construction  put  upon  them. 
Sfiarp  V.  ConkUn,  16  Vt.  355.  See  Catlin  v. 
Barnard,  1  Aik.  9. 

5.  Pleadings.  In  covenant,  the  general  is- 
sue is  non  est  factum.  Non  infrejgit  conventio- 
nem  is  always  to  be  pleaded  in  bar.  Phelps  v 
Ba^pyer,  1  Aik.  150. 

6.  Under  a  plea  of  rum  est  factum  to  a  de- 
claration in  covenant  for  rent,  the  defendant 
cannot  give  in  evidence  that  a  third  party  was 
in  adverse  possession  of  the  premises  when  the 
lease  was  executed  and  when  it  was  assigned  to 
the  defendant,  since  the  lease  and  assignment 
were  operative  to  pass  the  term  as  between  the 
parties  and  their  legal  privies.  Um'tersity  of 
Vt.  V.  Joslyn,  21  Vt.  52. 

II.    Covenants  fob  Title. 

1.   Of  seisin. 

7.  Nature  of  this  covenant.  A  covenant 
in  a  deed  of  lands  that  the  grantor  is  well  seized 
of  the  premises  in  fee  simple,  is  a  covenant  of 
title,  and,  if  broken  at  all,  is  broken  when  made, 
and  becomes  a  chose  in  action  not  assignable. 
WUUa/ms  v.  Weiherbee,  1  Aik.  233.  Garfield  v. 
WiUiams,  2  Vt.  327.  CaMin  v.  HurUmH,  3  Vt. 
403.  Richardson  v.  Dorr.,  5  Vt.  9.  Mills  v. 
CaMin,  22  Vt.  98.  Clark  v.  Conroe,  38  Vt.  469. 
Swasey  v.  Brooks,  30  Vt.  692. 

8.  The  covenant  of  seisin  is  an  assurance  to 
the  grantee  that  the  grantor  has  the  very  estate, 
in  quantity  and  quality,  which  he  purports  to 
convey.  Clark  v.  Conroe;  and  a  seisin  in  fact 
merely,  with  claim  of  title,  does  not  satisfy  the 
covenant.  Richardson  v.  Dorr,  5  Vt.  9.  22  Vt.. 
106. 

9.  Breach.  A  life  estate  in  the  granted 
premises,  outstanding  at  the  time  of  the  execu- 
tion of  the  deed,  constitutes  a  breach  of  the 
covenant  of  seisin,  without  eviction.  Mills  v. 
•Oit&n,  22  Vt.  98. 


10.  To  satisfy  the  words  of  a  covenant  of 
seisin  in  fee,  it  must  appear  that  the  covenantor 
had  not  only  an  estate  in  fee,  but  that  he  was 
seized  of  the  lands  and  had  a  right  to  the  pos- 
session. Showing  an  estate  less  than  a  fee,  or 
a  title  less  than  the  whole,  or  a  tortious  posses- 
sion, would  be  showing  a  breach  of  the  coven- 
ant. Richardson  v.  Dorr,  5  Vt.  9.  MiUs  v. 
CatUn.     Doumer  v.  Smith,  38  Vt.  464. 

11.  An  outstanding  right  to  draw  off  the 
water  of  a  natural  spring  of  water,  situate  upon 
lands  conveyed,  is  a  breach  of  the  covenant  of 
seisin  in  the  deed  conveying  the  premises  by 
mietes  and  bounds,  and  describing  them  as  a 
parcel  of  land.     Clark  v.  Conroe,  38  Vt.  469. 

12.  Where  the  defendant  conveyed  lands  by 
warranty  deed,  containing  the  usual  covenant 
of  seisin,  and  had  title  to  only  an  undivided 
half ; — Held,  that  he  was  liable  for  a  breach  of 
the  covenant  as  to  the  one-half,  and  the  plain- 
tiff was  entitled  to  recover  one-half  the  con- 
sideration paid  for  the  land  with  interest.  Down- 
er V.  Smith,  38  Vt.  464. 

13.  Declaration.  In  an  action  on  the  cov- 
enant of  seisin,  the  declaration  must  set  forth  a 
deed  which  is  legally  sufficient.  Crane  v.  Col- 
lard,  Brayt.  49. 

14.  Trial.  In  an  action  upon  the  covenant 
of  seisin  and  right  to  convey,  it  is  no  defense 
that  the  same  deed  contained  a  covenant  of 
warranty  upon  which  the  defendant  remains 
contingently  liable  to  the  plaintiff's  assignee  by 
deed  of  warranty,  but  the  court  may  make  a 
rule  for  the  defendant's  protection.  CatUn  v. 
Hurlburt,  3  Vt.  403. 

15.  In  such  case,  execution  should  be  order- 
ed stayed,  until  the  plaintiff  shall  have  caused 
the  defendant  to  be  released  from  any  covenants 
in  his  deed  which  run  with  the  land  conveyed. 
lb.     BlaJce  v.  Burnham,  29  Vt.  487. 

16.  Damages.  In  an  action  for  breach  of  the 
covenant  of  seisin,  the  general  rule  of  damages 
is  the  consideration  paid  with  interest  thereon. 
Garfield  v.  Williams,  2  Vt.  327.  CatUn  v.  Hurl- 
burt, 3  Vt.  403.  Richardson  v.  Dorr,  5  Vt.  9. 
Blake  v.  Burnham.  Dmcner  v.  Smith,  38  Vt. 
464.     Flint  v.  Steadman,  36  Vt.  210. 

17.  But  where  the  plaintiff  has  occupied  the 
lands  and  is  saved  from  liability  to  account 
for  the  rents  and  profits,  these  may  be  allowed 
as  against  the  interest.     Flint  v.  Steadman. 

18.  Damages,  beyond  the  price  agreed  and 
simple  interest  thereon,  will  not  be  given  be- 
cause the  covenantee  has  paid  annual  inter- 
est on  his  notes  given  for  the  price,  or  has  paid 
taxes  on  the  land.  Blake  v.  Burnham,  29  Vt. 
437. 

19.  In  an  action  upon  the  covenant  of  seisin, 
it  does  not  go  in  mitigation  of  damages  that  the 
plaintiff  had  used  the  land,— as  by  cutting  tim- 
ber upon  it,— for  he  is  liable  for  this  to  the  right 
owner.     CatUn  v,  Hurlburt,  3  Vt.  408, 
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20.  In  such  action,  where  the  grantee's  title 
had  become  perfect  by  15  years*  possession  be- 
fore trial  ;^Ifeld,  that  nominal  damages  only 
were  recoverable.  Garfield  v.  WilltamM,  2  Vt. 
327. 

2.   Far  quiH  enjoyment, 

21.  OonBtmction.  A  covenant  in  a  deed 
of  lands:  ''That  said  grantee  shall  hold  the 
premises,  so  that  neither  I,  my  heirs  or  assigns, 
or  any  person  claiming  under  me  or  them,  or 
under  New  Hampshire,  shall  ever  have  any 
right,  title,  interest  or  demand  thereto,  but 
shall  by  this  deed  be  forever  barred  and  ex- 
eluded,"  was  held  to  be  not  precisely  a  coven- 
ant of  warranty,  nor  a  covenant  of  seisin  ;  but 
was  a  covenant  for  quiet  enjoyment  as  against 
the  claims  specified,  and  was  not  broken  by  any 
dormant  right,  title  or  claim,  not  put  in  exer- 
cise to  the  prejudice  of  the  grantee's  claim. 
EzerU  v.  Brown,  1  D.  Chip.  96. 

22.  A  covenant  for  quiet  enjoyment  was 
held  to  be  implied  from  the  language  of  a  per- 
petual lease  in  the  habendum:  ''To  have  and 
to  hold,  use,  occupy^  possess  and  enjoy,  &c., 
as  the  lessee  might  choose  or  see  proper,  with- 
out interruption,  &c.,  and  to  his  heirs,  execu- 
tors, &c."    Knapp  V.  Marlboro,  29  Vt.  282. 

23.  Breach.  Where,  at  the  time  of  a  con- 
veyance with  warranty,  the  grantee  finds  the 
premises  in  the  possession  of  one  claiming  un- 
der a  paramount  title,  this  amounts  in  law  to  an 
eviction,  to  the  extent  of  the  adverse  right 
claimed,  without  any  other  act  on  the  part  of 
the  grantee,  or  the  claimant,  and  is  a  breach 
both  of  the  covenant  for  quiet  enjoyment  and 
of  warranty..  Rum  v.  Steele,  40  Vt.  310.  Clark 
V.  Conroe,  88  Vt.  409. 

24.  The  covenant  for  quiet  enjoyment  ap- 
plies merely  to  the  acts  of  those  claiming  by 
title,  and  to  rights  existing  at  the  time  it  was 
entered  into.    Knapp  v.  Marlboro,  84  Vt  285. 

25.  A  covenant  for  quiet  enjoyment,  in  a 
lease,  relates  to  the  lessor's  title  and  right  to 
grant  the  premises  leased  and  the  possession  of 
them  during  the  term,  and  not  to  the  possession 
and  enjoyment  of  them,  in  fact,  by  the  lessee 
as  against  those  who  have  no  right  to  disturb 
him.  It  is  a  covenant  that  the  lessee  shall  not 
be  rightfuUy  distiurbed  in  his  possession  and 
enjoyment  during  the  term,  and  not  that  he 
shall  not  be  disturbed  at  all.  Underttood  v. 
Birehard,  47  Vt.  805. 

26.  The  defendants,  as  trustees,  leased  trust 
property  to  the  plaintiff,  then  in  the  possession 
of  third  parties  under  an  agreement  with  the 
defendant's  predecessor  in  the  trust.  Said  par- 
ties refused  to  surrender  to  the  plaintiff,  and 
continued  in  possession  during  his  term.  It 
did  not  appear  that  they  were  entitled,  under 
said  agreement,  to  hold  as  against  the  plaintiff, 


nor  that  they  had  any  other  title  by  which  they 
could  rightfully  keep  him  out.  Held,  that  the 
plaintiff  was  not  kept  out  by  title  elder  and 
better  than  his  own,  so  as  to  constitute  a  breach 
of  the  covenant  of  quiet  enjoyment  in  the  lease. 
lb. 

3.  Agcumt  incumbrances. 

27.  What  is  an  incninbrance.  A  deed 
of  land  containing  a  stipulation  that  the  grantee 
shall  build  and  maintain  the  partition  fence, 
creates  an  incumbrance  which  runs  with  the 
land.     Kellogg  v.  Eobinson,  6  Vt.  276. 

28.  A  covenant  against  incumbrances  is  not 
broken  by  the  fact  that  there  appears  upon  the 
town  records  a  pre-existing  mortgage  of  the 
lands,  not  discharged,  if  the  mortgage  had,  in 
fact,  been  paid  and  satisfied  before  the  making 
of  the  covenant.    Judevine  v.  Pennoek,  15  Vt. 

13. 

29.  The  existence  of  a  highway  is  an  in- 
cumbrance upon  land  conveyed,  and  is  em- 
braced in  a  covenant  against  '  'incumbrances"  al- 
though the  highway  is  open  and  notorious;  and 
parol  evidence  is  not  admissible  that  it  was  not 
so  intended.  Butler  v.  QaU,  27  Vt.  789. 
(Changed  by  G.  S.  c.  24,  s.  81.) 

30.  The  fact  that  real  estate  was  put  in  the 
grand  list  to  its  then  owner  on  the  1st  of  April 
preceding  its  conveyance,  and  that  taxes  were 
voted  and  assessed  upon  it  against  him  after  the 
conveyance,  does  not  constitute  a  breach  of  the 
covenant  in  the  deed  against  incumbrances,  un- 
til such  taxes  have  become  legally  fixed  upon 
the  land  so  as  to  become  a  definite  burden  upon 
it  which  the  grantee  may  properly  remove  by 
payment ;  and  the  taxes  do  not  so  become  fix- 
ed upon  the  land,  until  the  preliminary  re- 
medies against  the  goods,  chattels  or  body  of 
the  person  against  whom  the  taxes  were  assess- 
ed have  been  exhausted ;  but  when  so  fixed,  the 
burden  may  be  referred  to  and  date  from  the 
date  of  the  list.  Until  then  the  lien  rests  upon 
a  contingency  and  cannot  be  regarded  as  a 
present  incumbrance.  Hutehins  v.  Moody,  80 
Vt.  655.    31Vt.  719. 

31.  A  liln  for  taxes  becomes  a  fixed  incum- 
brance upon  land,  within  the  covenant  against 
incumbrances,  where  the  collector,  by  some  of- 
ficial act,  proceeds  so  far  as  to  indicate  or  mani- 
fest his  intention  to  pursue  the  land  for  the 
purpose  of  enforcing  the  collection  of  the  taxes, 
agreeably  to  the  statute.  Butchins  v.  Moody ^ 
34  Vt.  433. 

32.  A  covenant  against  incumbrances  ex- 
cept  a  mortgage  of  an  amount  stated,  was  held 
broken  where  the  mortgage  debt  exceeded  that 
amount.    Potter  v.  Taylor,  6  Vt.  676. 

33.  Date  of  breach.  In  an  action  of 
covenant  broken  upon  a  covenant  against  in- 
cumbrances, the  defendant  pleaded  thftt  he  h9d 


Digitized  by 


Google 


200 


COVENANTS,  H. 


kept  and  performed  bis  covenant,— and  issue 
joined.  The  plaintiff  proved  that  there  was  a 
mortgage  existing  upon  the  premises,  when  the 
defendant's  deed,  containing  the  covenant,  was 
given.  The  defendant  proved  that,  before  the 
commencement  of  the  suit,  he  had  paid  up  the 
mortgage.  Ueldy  that  this  was  not  pertinent 
to  the  issue  joined ;  that  the  covenant  was 
broken  when  made,  and  that  a  subsequent  pay- 
ment of  the  mortgage  did  not  tend  to  prove 
that  there  had  been  no  breach  of  the  covenant. 
Judevine  v.  Penrwek,  14  Vt.  438.  Eichardson 
V.  Dorr,  5  Vt.  9. 

34.  The  covenants  of  seisin,  and  against  in- 
cumbrances, if  broken  at  all,  are  broken  as  soon 
as  made,  and  so  the  right  of  action  then  ac- 
crues, and  is  not  assignable,  and  does  not  run 
with  the  land  to  a  subsequent  grantee.  8ita»fy 
V.  Brooht,  80  Vt.  692. 

35.  Whether  assignable.  Covenants  not 
running  with  the  land  are  assignable  in  equity, 
so  as  to  pass  to  the  assignee  the  right  to  enforce 
them  by  action  in  the  name  of  the  covenantee ; 
or,  in  equity,  in  his  own  name,  in  a  case  prop 
er  to  be  proceeded  with  in  a  court  of  equity. 
Hagar  v.  Buck,  44  Vt.  285. 

36.  Declaration.  A  breach  of  the  cove- 
nant against  incumbrances  must  be  speciaUy  as- 
signed, setting  forth  the  incumbrance  complain 
ed  of;  whereas,  a  general  *  assignment  of 
breaches  of  the  covenant  of  seisin  and  of  good 
right  to  bargain  and  sell,  is  sufficient.  MiUs  v. 
CatUn,  22  Vt.  98. 

37.  A  declaration  on  a  covenant  against  in- 
cumbrances, created  by  an  ancient  deed,  must 
connect  the  defendant's  title  with  such  deed,  or 
it  is  ill  on  demurrer.  Kellogg  v.  Robinton,  6 
Vt.  276. 

38.  Damages.  In  an  action  on  the  coven- 
ant against  incumbrances,  the  plaintiff  Can  re- 
cover nominal  damages  only  on  account  of  the 
incumbrance  of  a  mortgage,  unless  he  has  made 
payments  thereon;  but  he  may  recover  dama- 
ges to  the  extent  of  such  payments,  though 
made  after  the  commencement  of  his  suit. 
Potter  V.  Taylor,  6  Vt.  676.  Btehardson  v. 
Dorr,  5  Vt.  9. 

39.  The  warrantee  in  a  deed,  ^o  paid  off 
an  incumbrance,  was  allowed  to  recover  on  the 
warranty  the  sum  paid,  although  he  took  an  as- 
sigment  to  himself  of  the  demands  constituting 
the  incumbrance.  Alden  v.  ParkhiU,  18  Vt. 
205. 

40.  A  claimed  an  easement  in  the  plaintiff's 
land  to  have  and  repair  a  drain,  which 
land  had  been  conveyed  by  the  defendant  to 
the  plaintiff,  with  covenants  against  incum- 
brances. A  entered  upon  the  land  to  clear  the 
drain,  when  the  plaintiff  informed  the  defend- 
ant of  A's  claim,  and  the  defendant  told  him  A 
had  no  such  right  and  told  him  to  sue  A.  The 
plaintiff  did  not  sue  A,  but  interfered  with  A'b 


use  of  the  drain,  for  which  A  sued  him  and  re- 
covered judgment.  The  plaintiff  gave  the  de- 
fendant notice  of  the  suit  and  asked  him  to  de- 
fend it,  but  he  neglected.  In  an  action  upon 
the  covenant  ',—Held,  that  the  plaintiff  was  not 
bpund  to  sue  A,  but  was  at  liberty  to  interfere 
with  A's  operations  and  test  his  right  in  that 
way  x—Heldy  further,  that  the  plaintiff  was  en- 
titled to  recover  the  damage  he  had  sustained  in 
consequence  of  the  breach  of  the  covenant,  and 
all  such  costs  and  expenses  as  he  had  fairly  and 
in  good  faith  incurred  in  attempting  to  maintain 
and  defend  his  title  in  the  suit  with  A.  Smith 
V.  Sprague,  40  Vt.  48.  See  Park  v.  BateB,  12 
881.  Pitkin  v.  IjeariU,  18  Vt.  379.  Turner 
V.  Goodrich,  26  Vt.  707. 

4.     To  warrant  and  defend, 

41.  Nature  and  extent  of  this  covenant. 
A  covenant  to  warrant  and  defend  against  all 
lawful  claims  is  something  more  than  one  for 
quiet  enjoyment.  It  is  a  covenant  to  defend, 
not  the  possession  merely,  but  the  land  and  the 
estate  in  it.  WiUiam»Y,  Wetherbee,\  A\\i,2S^, 
Rus9  V.  Steele,  40  Vt.  810. 

42.  It  extends  to  all  lawful  adverse  claims, 
however  limited,  which  necessarily  affect  the 
full  and  complete  possession  and  enjoyment  of 
the  premises  to  which  it  relates— as,  a  ri^t  of 
way  in  an  adjoining  proprietor,  to  be  used  as 
occasion  might  require.  Buss  v.  Steele,— or,  an 
outstanding  right  to  a  spring  of  water.  Clark 
V.  Conroe,  88  Vt.  469. 

43.  In  a  contract  to  convey  lands  by  a  war- 
ranty deed,  the  usual  covenants  of  seisin  and 
against  incumbrances  would  be  intended  as  to 
be  included.    Bowen  v.  Thrall,  28  Vt.  382. 

44.  A  covenant  in  a  conveyance  against  all 
lawful  claims  of  all  persons,  was  held  to  extend 
to  a  claim  of  the  University  of  Vermont  for  rent 
chargeable  upon  the  land.  Keith  v.  Day,  15  Vt. 
660. 

45.  A  covenant  in  a  conveyance  that  the 
grantor  will  warrant  and  defend  against  all  per- 
sons claiming  the  premises  from  or  under  D, 
or  the  grantor,  extends  only  to  valid  claims, 
and  not  pretenses  of  claims  without  legal  foim- 
dation  and  right.  Oleason  v.  SnUth,  41  Vt. 
298. 

46.  A  covenant  of  warranty  in  a  deed  is  a 
security  to  the  grantee  for  such  an  interest  only 
as  the  deed,  in  its  premises,  purports  to  convey. 
Bou^  V.  ThraU,  28  Vt.  886.  MiUs  v.  CutUn, 
22  Vt.  104. 

47.  A  grant  of  land,  simply  as  **  lot  No.  19," 
does  not  by  force  of  the  description,  ex  fd  ter- 
mini, as  in  case  of  the  grant  of  a  miU  site,  carry 
with  it  any  appurtenances ;  but  the  i^purte- 
nances,  if  any,  which  pass  with  the  land,  must 
be  ascertained  aliunde  the  deed ;  and  the  ex. 
tent  pf  (i  cpvepant  of  wfurant^,  in  such  case, 
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"to  warrant  and  defend  the  above  granted  and 
bargained  premises,"  is  limited  to  the  subfect 
matter  of  the  grant.     Swasey  v.  Brookfty  80  Vt. 


48.  Where  one  having  no  title  to  land  con- 
Teys  it  with  covenants  of  warranty,  and  subse- 
quently acquires  title  thereto,  his  title  enures 
to  his  grantee  by  operation  of  law,  in  discharge 
of  bis  covenants,  jftddlebury  College  v.  Cheney, 
1  Vt.  836.  Blake  v.  Twker,  12  Vt.  89.  Car- 
bee  V.  Hopkins,  41  Vt.  250.  Cross  v.  MarUn, 
46  Vt.  14. 

49.  Breach— Eviction.  To  support  an  ac- 
tion on  the  covenant  of  warranty,  there  must 
have  been  an  eviction,  or  some  disturbance  or 
hindrance  in  the  enjoyment,  tantamount.  Rich 
V.   WaU,  N.  Chip.  68. 

50.  To  constitute  a  breach  of  the  covenant 
of  warranty,  an  eviction  of  the  grantee,  or  his 
assignee,  by  a  lawful  title  in  the  evictor,  exist- 
ing before  or  at  the  time  of  the  grant,  is  indis- 
pensably necessary.  8wasey  v.  Brooks.  34  Vt. 
451.     PWdn  V.  LeamU,  18  Vt.  884. 

51.  Final  judgment  in  ejectment  against  the 
grantee  in  a  deed  constitutes  a  breach  of  the 
covenant  of  warranty,  although  he  continues  in 
possession,  but  under  a  title  afterwards  pur- 
chased in.  Drury  v.  Shumway,  1  D.  Chip. 
110. 

52.  An  adverse  possession  in  a  stranger  at 
the  date  of  the  deed  is  not,  of  itself,  a  breach 
of  the  covenant  to  warrant  and  defend ;  but  if 
it  has  then  ripened  into  a  title,  it  is  an  eviction, 
and  constitutes  a  breach  of  the  covenant. 
Phdps  V.  Sawyer,  1  Aik.  150. 

53.  In  an  action  on  the  covenant  of  warran- 
ty, it  is  a  sufficient  breach  to  show  that  the  cov- 
enantee has  been  prevented  by  elder  and  better 
title  from  entering  and  enjo3ring  the  premises. 
This  is  equivalent  to  an  eviction.  Park  v. 
Bates,  12  Vt.  881.  Brown  v.  TayUrr,  13  Vt. 
681.     Turner  v.  Goodrich,  26  Vt.  707. 

54.  It  is  a  sufficient  breach  of  this  covenant 
to  show  that,  by  reason  of  an  older  and  better 
title,  the  plaintiff  has  been  kept  out  of  posses- 
sion, or  that  he  has  been  compelled  to  buy  in  an 
older  and  better  title,  or  to  pay  a  mortgage  to 
protect  his  title.  Peek,  J,  in  Boyd  v.  Bartlett, 
86  Vt.  14. 

55.  A  paramount  outstanding  title,  with  ac- 
tual possession  under  it,  is  a  constructive  evic- 
tion of  the  grantee  in  a  deed,  and  is,  of  itself,  a 
breach  of  the  covenant  for  quiet  enjoyment,  or 
of  .warranty  contained  in  the  deed.  Clark  v. 
Conroe,  88  Vt.  469. 

56.  A  title  outstanding  at  the  time  of  enter- 
ing into  a  covenant  of  warranty,  which  is  elder 
and  better  than  that  of  the  covenantor,  and 
which  is  asserted  by  bringing  suit  against  the 
covenantee  in  possession  of  the  land,  and 
which  be  is  compeUed  to  buy  in  to  prevent  being 
dispossessed  of  the  land,  amounts  in  law  to  a 


breach  of  the  covenant.  Turner  v.  Goodrich,  26 
Vt.  707. 

57.  A  final  recovery  in  ejectment  against  the 
grantee,  by  virtue  of  an  older  and  paramount 
title,  is  a  sufficient  breach  of  the  covenant  of 
warranty  to  entitle  him  to  maintain  an  action, 
without  being  actually  put  out  of  possession. 
Williams  v.  Wetherbee,  1  Aik.  283.  S.  C,  2 
Aik.  329. 

68.  So,  also,  is  a  decision  of  the  supreme 
court,  on  an  appeal  from  chancery,  adjudging 
a  mortgage  to  be  a  valid  incumbrance  older 
than  and  paramount  to  the  plaintiff's  title  under 
his  deed,  with  a  mandate  to  the  court  of  chan- 
cery directing  that  decision  to  be  carried  out  by 
a  decree— although  the  amount  due  on  the 
mortgage  was  not  then  definitely  ascertained. 
Boyd  V.  Bartlett,  86  Vt.  9. 

59.  A  deed  of  land  described  it  simply  as  lot 
No.  19  in  a  certain  town,  habendum,  &c.,  '*  with 
the  appurtenances  thereof;"  and  contained  a  cove- 
nant to  warrant  and  defend  "the  above  granted 
and  bargained  premises.*'  In  an  action  on  this 
covenant  by  a  subsequent  grantee  against  the 
grantor,  he  claimed  to  recover  upon  the  ground  ^ 
that  a  recovery  had  been  had  against  him  for 
fiowing  back  water  uponjand  situate  above  No. 
19,  by  means  of  a  mill-dam  upon  lot  19  which 
was  upon  that  lot  at  the  date  of  the  defendant's 
deed,  and  had  remained  of  the  same  height 
ever  after.  It  not  appearing  that  the  dam,  be- 
fore the  date  of  the  defendant's  deed,  did  in 
fact  set  back  the  water  upon  the  land  above 
No.  19,  nor  that  the  defendant  exercised  or 
claimed  the  right  so  to  flow  the  land  ;—ffeld, 
that  no  breach  of  the  covenant  was  shown. 
Swasey  v.  Brooks,  80  Vt.  692. 

60.  Rnns  with  the  land- Right  of  as- 
signee to  sne.  The  covenant  of  warranty 
runs  with  the  land,  and  is  intended  for  the  ben- 
efit of  the  ultimate  grantee  in  whose  time  it  is 
broken.  The  right  of  the  first  covenantee  is 
not  extinguished  upon  his  becoming  himself  a 
grantor  and  covenantor,  but  to  some  purposes 
still  subsists;  yet,  the  cause  of  action  for  breach 
of  the  original  covenant  primarily  attaches  in 
the  last  grantee,  as  being  the  person  for  whose 
sake  the  covenant  was  created,  and  the  only 
person  directly  injured  by  its  breach.  But  in 
case  an  intermediate  grantor  has  made  satisfac- 
tion for  such  breach  to  his  own  grantee,  then 
the  right  of  suing  upon  the  prior  covenant  is 
in  him  alone.     WilUams  v.  Wetherbee,    1   Aik. 

3.    26  Vt.  294.    Buss  v.  Steele,  40  Vt.  310. 

61.  Where  an  assignable  estate  in  lands  is 
conveyed  by  deed,  as  a  fee  simple,  and  cove- 
nants running  with  the  land,  as  a  covenant  of 
warranty,  are  given  to  fortify  the  title,  such 
covenant  may  be  sued  by  any  one  in  the  estate, 
at  the  time  of  the  breach,  although  the  cove- 
nant is  general—as,  **to  warrant  and  defend 
the  premises,"  without  naming  heirs,   or  as. 
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gignB— or»  where  it  is  in  the  name  of  the  grantee 
(m\y.     Smith  V.  Perry,  26  Vt.  279. 

62.  As  a  general  rule,  the  right  of  the 
grantee  in  a  deed,  or  of  any  intermediate  as- 
signee, to  sue  for  the  breach  of  a  covenant  run- 
ning with  the  land— as  a  covenant  of  warranty 
—after  parting  with  the  estate,  depends  upon 
his  having  made  satisfaction  to  the  party  evict- 
ed. But  where  a  judgment  had  been  recovered 
against  the  plaintiff  (an  intermediate  assignee), 
by  his  grantee  who  had  been  evicted,  although 
such  judgment  had  not  been  satisfied,  and  the 
plaintiff's  suit  was  brought  with  the  privity  and 
for  the  benefit  of  the  party  evicted  ;—IIeld,  that 
the  action  could  be  maintained ;  and,  such  ac- 
tion being  against  the  estate  of  the  original 
warrantor^  which  was  in  the  course  of  settle- 
ment, the  plaintiff  was  allowed  to  take  judg- 
ment for  full  damages,  under  a  rule,  that  if  any 
other  sum  should  be  allowed  against  the  estate 
for  breach  of  the  same  covenant,  it  should  be 
deducted  from  the  damages  recovered  in  this 
action.    lb, 

63.  An  intermediate  grantee  who  has  con 
veyed  the  estate,  without  warranty,  cannot  sue 

'for  breach  of  a  covenant  running  with  the 
land,  which  accrued  after  his  conveyance.  Keith 
V.  Day,  15  Vt.  660.     26  Vt.  294. 

64.  Where  one  sues,  as  assignee,  for  breach 
of  a  covenant  running  with  the  land,  he  must 
prove  a  legal  assignment  to  himself  going  back 
to  the  covenantee.  Beardsley  v.  Knight,  4  Vt. 
471. 

65.  A  quit-claim  deed  is  suflilcient  to  pass 
such  previous  covenants  as  go  with  the  laud. 
Benrdsley  v.  KnigU,  10  Vt.  185. 

66.  Collateral  warranty.  Tlie  common 
law  as  to  collateral  warranties  is  not  adopted 
in  this  State.  The  plaintiff  inherited  land  from 
his  father,  which  was  set  out  to  his  mother  as 
her  dower.  The  mother,  by  deed  of  warranty, 
conveyed  the  land  as  in  fee  to  a  stranger. 
Held,  that  such  collateral  warranty  did  not  bar 
the  plaintiff  from  recovering  the  land  after  the 
death  of  his  mother.  Lyman  v.  HolUster,  12 
Vt.  407. 

67.  Declaration.  In  declaring  for  breach 
of  the  covenant  pf  warranty,  it  is  not  indis- 
pensable to  aver  that  the  recovery  constituting 
a  breach  was  by  elder  and  better  title,  but  it  is 
sufl9cient  if  averred  that  it  was  elder  and  inde- 
pendent, and  has  prevailed.  Williams  v.  Weth- 
erbee,  1  Aik.  283. 

68.  But  on  trial  it  must  be  proved  that  such 
recovery  was  by  elder  and  better  title,  or  else 
that  the  covenantor  was  vouched  in  to  defend 
8.  a,  2  Aik.  829 ;  but  see  18  Vt.  384. 

69.  In  an  action  upon  covenants  passing  to 
an  assignee,  there  is  a  distinction  between  de 
daring  by  an  assignee,  and  against  him.  In  the 
latter  case,  it  is  enough  to  say  generally  that 
the  estate  has  come  to  the  defendant  by  assign 


ment ;  whereas  in  the  former,  the  plaintiff,  be- 
ing privy  to  the  me^tne  conveyances,  must  set 
them  forth  sufficiently  to  show  title  in  himself. 
But  in  such  case,  it  is  a  sufficient  setting  forth 
of  the  assignment  of  the  covenant,  to  state  that 
the  several  grantors  successively  conveyed  the 
premises  by  deed  in  fee  simple,  giving  the  dates 
of  the  deeds,  otnitting  the  operative  parts  and 
the  formalities  of  their  execution ; — for  the 
assignment  of  the  covenant  is  bat  the  legal  con- 
sequence of  its  union  with  the  land.  Williams 
v.  Wetherbee,  1  Aik.  283. 

70.  Damages.  In  an  action  for  breach  of 
covenant  of  warranty  of  title,  the  rule  of  dam- 
ages, in  this  State,  is  the  value  of  the  land  at 
the  time  of  the  eviction,  or  decision  made 
against  the  title,  without  regard  to  the  consider- 
ation of  the  deed.  Park  V.Bates,  12  Vt.  381. 
Detrey  v.  Shumtray,  1  D.  Chip.  110  ;— to  which 
is  to  be  added  interest,  and  actual  cost  of  a 
former  suit  where  the  decision  was  against  the 
title.  Williams  v.  Wetherbee,  2  Aik.  329 ;— legal 
costs  and  necessary  expenses  of  the  action  of 
ejectment.  PitMn  v.  Lea/tiU,  13  Vt.  379.  40 
Vt.  46. 

71.  If  the  covenantee  be  obliged  to  purchase 
in  the  outstanding  title,  all  necessary  expenses, 
including  costs  of  suit  while  pending,  and  coun- 
sel fees,  are  recoverable  as  damages.  Turner 
V.  Goodrich,  26  Vt.  707.    26  Vt.  762-8. 

72.  In  an  action  on  the  covenant  of  war- 
ranty, after  eviction  by  suit,  the  rule  of  dam- 
ages is  the  value  of  the  land  at  the  time  of  the 
eviction,  the  costs  and  damages  which  the 
plaintiff  has  been  obliged  to  pay  to  the  adverse 
party,  witli  interest,  his  own  costs  in  the  suit, 
with  interest,  and  necessary  expenses,  which 
include  counsel  fees.  KeeUr  v.  Wood,  30  Vt. 
242  ;  and  see  Smith  v.  Sprague,  40  Vt.  48. 

73.  In  an  action  upon  the  covenant  of  war- 
ranty, after  an  eviction  by  judgment  in  eject- 
ment, the  amount  recovered  for  betterments  in 
the  ejectment  suit  was  held  properly  taken  in- 
to account  in  assessing  the  damages.  Drury  v. 
Shumway,  1  D.  Chip.  110. 

74.  Where  the  defendant  in  his  deed  to  the 
plaintiff  covenanted  against  all  lawful  claims  of 
all  persons,  and  the  land  was  subject  to  an  out- 
standing charge  of  a  perpetual  annual  rent, 
which  the  defendant  failed  to  keep  down  and 
suffered  to  run  behind,  by  reason  whereof  the 
plaintiff  was  evicted  in  ejectment ;  —Held,  in 
an  action  on  such  covenant,  that  the  measure 
of  damages  was  not  the  rents  and  costs  recover- 
ed in  such  action  of  ejectment,  but,  as  in  ordin- 
ary cases,  the  value  of  the  land  at  the  time  of 
the  eviction.     Keith  v.  Day,  16  Vt.  660. 

76.  Warrantor  vouched  in.  Where  one 
gives  a  covenant  of  warranty  or  indemnhy,  he 
is  not  bound  by  a  judgment  against  the  coven- 
antee in  a  suit  of  which  he  had  not  notice— this 
being  strictly  inter  alios;  but  the  covenantee 
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may,  but  at  his  peril,  pay  a  claim  even  without 
suit,  and  yet  recover  of  his  warrantor  by  proof 
that  it  was  a  claim  that  could  not  be  resisted. 
CasUeUm  v.  Miner,  8  Vt.  209. 

76.  Under  a  deed  with  warranty,  if  the  cov- 
enantee finds  some  one  in  possession  of  the  land, 
he  may  bring  his  action  for  possession,  and,  if 
he  fail  to  recover,  this  is  prima  Jade  a  breach 
of  the  covenant,  without  notice  to  his  warrantor 
to  defend  the  title ;  and,  with  such  notice,  the 
judgment  is  conclusive  against  the  warrantor 
and  his  representatives.  Redfield^  C.  J.,  in 
Turner  v.  Goodrich,  26  Vt.  708.  Park  v.  BaUs, 
12  Vt.  881.  Brmcn  v.  TayUn-,  13  Vt.  681.  30 
Vt.  87.     Pitkin  v.  LeaHU,  18  Vt.  379. 

77.  A  warrantor  or  covenantor,  not  vouched 
in  to  defend,  has  no  control  over,  and  is  not 
bound  by,  the  proceedings  in  the  suit.  Knapp 
V.  Marlboro,  31  Vt.  674. 

78.  Defense  to  action  for  price  of  land 
sold.  In  an  action  to  recover  the  price  of  land 
sold,  where  the  plaintiff,  claiming  the  land  by 
a  title  which  was  spread  upon  the  town  record, 
conveyed  it  with  the  usual  covenants  of  war- 
ranty, and  the  defendant  had  not  been  disturb- 
ed by  any  adverse  claim  ; — Held,  that  defect  of 
title,  arising  from  the  form  of  a  previous  con- 
veyance to  the  plaintiff,  was  not  a  defense,  but 
that  the  defendant's  remedy  was  upon  the  cov- 
enants.    Diig  V.  School  Distria,  22  Vt.  309. 

III.    Covenants  in  Lbasss. 

79.  Expulsion  of  tenant.  To  an  action  of 
covenant  upon  a  lease  for  rent,  the  defendant 
pleaded  an  expulsion  from  the  premises  by  a 
third  person  under  adverse  claim  of  title.  A 
replication,  with  a  special  traverse,  that  the 
defendant  was  not  expelled  '*from  the  entire 
premises,**  was  held  sufficient,— for  the  rent  is 
apportionable,  and  the  plea  purporfmg  to  be  an 
answer  to  the  entire  cause  of  action,  was  not  so 
in  fact.     Unitrrgity  of  Vt,  v.  Joslyn,  21  Vt.  52. 

80.  To  an  action  of  covenant  upon  a  lease 
for  rent,  a  plea  is  insufficient  which  avers  that, 
before  the  execution  of  the  lease,  a  third  person, 
named,  entered  upon  the  premises  and  expelled 
the  plaintiff  and  continued  in  possession  to  the 
day  of  the  demise,  and  on  that  day  occupied  and 
held  the  same,  claiming  the  same  by  adverse 
title,  and  that  such  disseisor  has  so  continued  in 
adverse  possession  until  the  time  of  pleading, 
excluding  as  well  the  plaintiff  as  the  defendant 
from  the  demised  premises,  where  the  plea  does 
not  connect  the  defendant  with  the  disseisor's 
title,  and  does  not  aver  that  his  title  was  para- 
mount  to  the  plaintiff's.  Bennett,  J.  lb.  ;  and 
see  Undenrood  v.  Birchard,  47  Vt.  305. 

81.  The  plaintiff,  tenant  of  leased  premises, 
bad  paid  part  of  the  rent  for  the  year,  when  the 
defendant,  his  landlord,  ejected  him,  taking  the 
crops,  &c.    In  an  action  on  the  covenant  for 


quiet  enjoyment ; — Held,  that  the  true  rule  of 
damages  was  the  difference  between  the  two 
conditions  of  continuing  undei  the  lease  to  the 
end  of  the  year,  and  of  being  ejected  a^  he  was ; 
and  that  this  required  the  deduction  from  his 
gross  loss  of  all  the  unpaid  rent,  although  the 
defendant  could  not  have  recovered  it  by  ac- 
tion.    MerriU  v.  CUmon,  36  Vt.  172. 

82.  Covenant  to  repair,  kc.  A  lessee 
covenanting  to  carry  on  the  leased  premises  in 
a  good  husbandlike  manner,  and  maintain  the 
buildings,  &c.,  is  bound  at  all  times  to  perform 
these  covenants;  and,  for  a  brtach,  the  lessor 
may  maintain  an  action  before  the  termination 
of  the  lease,  and  recover  his  actual  damages. 
Buck  V.  Pike,  27  Vt.  629. 

83.  Assignments.  The  covenant  arising 
out  of  the  words  * 'yielding  and  paying"  is  an 
implied,  as  distinguished  from  an  express,  cov- 
enant, and  the  lessee  is  not  made  liable  thereby 
for  rents  accrued  after  an  assignment  of  his 
term.     Kimpton  v.  Walker,  9  Vt.  191. 

84.  In  an  action  of  covenant  by  the  assignee 
of  the  reversion  against  the  lessee,  upon  his  ex- 
press covenant  to  pay  the  rent  to  the  lessor,  or 
his  assigns;— /^(fW,  that  it  was  no  defense  that 
the  lessee  had  assigned  the  term  to  another, 
and  that  the  plaintiff  had  accepted  him  as  ten- 
ant and  had  received  from  him  one  year's  rent. 
Shaw  V.  Partridge,  17  Vt.  626. 

85.  In  an  action  of  covenant  for  rent  by  the 
lessor  against  the  assignee  of  the  term,  it  is  not 
necessary  in  the  declaration  to  allege,  nor  on 
trial  to  prove,  an  entry  and  possession  by  the 
assignee.  If  the  title  and  possessory  right  pass- 
ed, the  assignee  became  possessed  in  law  of  the 
term,  and  an  actual  possession  is  not  material. 
Univernty  of  Vt.  v.  Joslyn,  21  V,t.  52.  Pingry 
v.  Watkim,  16  Vt.  488.     S,  C\,  17  Vt.  379. 

86.  The  landlord  may  declare  against  an  as- 
signee of  his  lessee  for  a  share  of  the  rent  re- 
served in  the  lease,  proportioned  to  the  relative 
value  of  that  part  which  the  def^-ndant  holds  by 
the  assignment.    Pingry  v.  M'atkins, 

87.  Qvcpre — Whether,  upon  an  allegation 
that  all  the  estate,  interest,  &c.,  of  the  lessee  in 
the  premises  came  to  the  defendant  by  assign- 
ment, proof  that  part  only  of  the  premises  leas- 
ed was  assigned  makes  a  variance.—*'  I  should 
incline  to  the  contrary  opinion."  Royce,  J.   lb, 

88.  But  without  an  assignment  of  the  les- 
see's whole  estate  and  interest  in  the  premises 
assigned,  there  can  be  no  legal  assignment ;  the 
conveyance  of  a  less  interest  is  at  most  an  un- 
derlease, or  a  conveyance  in  the  nature  of  one. 
lb, 

89.  In  an  action  of  covenant  for  rent  against 
the  assignee  of  the  lessee,  the  declaration  aver- 
red that  all  the  estate,  &c.,  of  the  lessee  came 
to  and  vested  in  the  defendant  by  asMgnment, 
and  that  the  defendant  entered  into  possession 
under  the  assignment  and  retained  the  posses* 
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sion  until  the  rent  became  due.  Under  a  plea 
denying  the  assignment  and  the  defendant's 
possession— and  issue  joined  ; — Held^  that  the 
fact  of  the  assignment  was  the  only  material 
part  of  the  issue,  and  that  proof  of  that  entitled 
the  plaintiff  to  a  verdict.  Pingry  v.  Watkin*,  17 
Vt.  379. 

90.  A  lessor  by  perpetual  lease,  reserving 
rent,  has  an  assignable  interest  in  the  estate 
which  he  can  transfer  with  such  covenants  as 
run  with  the  land,  or  to  his  assigns.  8?iaw 
V.  Partridge,  17  Vt.  626. 

91.  In  a  lease,  a  covenant  to  convey  to  the 
lessee  upon  certain  conditions  during  the  term, 
runs  with  the  land,  and  passes  to  the  assignee 
at  law,  although  not  named.  Hagar  v.  Bucky 
44  Vt.  285. 


GRIMES. 

I.    In  General. 

II.    Ofprnsrs  Against  Life  and  Person, 
G.  8.  Ch.  112. 

1.  Homicide  and  murderous  omo/uUs. 

2.  Rape  and  asuauU  with  intent, 
III.    Offenses  Against  Property,— G.  8. 

Ch.  118. 

1.  Arson, 

2.  Burglary, 

3.  Larceny, 

4.  False  pretenseSy 

5.  Wounding,  itc,,  of  cattle,  dc, 

6.  Wilful  mischief, 

IV.    Forgery  and   Counterfeiting, — G. 

8.  Ch.  114. 
V.    Offenses  Against  Public  Justice. 
G.  8.  Ch.  115. 

1.  Perjury, 

2.  Suppressing  evidence, 
8.  Impeding  an  ojftcer, 

VI.    Offenses  Against  the  Public  Peace 

G.  8.  Ch.  116. 
VII.    Offenses  Against  Chastity,  Morali- 
ty and  Decency,  G.  8.  Ch.  117. 
Adultery  ;  Bigamy;  Incest ;  Keeping 
house  of  ill  fame  ;  Ac, 
VIII.    Offenses   Against   Public   Policy. 
G.  8.  Ch.  119. 
IX.    Criminal  Procedure. 

1.  Proceedings  before  justice, 

2.  Indictment  and  information, 
8.  Proceedings  after  indictment 

I.    In  General^ 

1.  Age  of  capacity.  Capacity  for  crime 
in  persons  above  the  age  of  seven  years,  is,  in 
the  last  analysis,  always  a  question  of  fact.  As 
the  result  of  observation  and  experience,  the 
law  assumesi  prima  fade^  that  persons  above 


fourteen  years  of  age  are  capable  of  crime,  but 
subjects  that  assumption  to  the  effect  of  proof 
as  to  the  real  fact.  Tlie  intermediate  period  is 
called  by  Blackstone  ''the  dubious  stage  of  dis- 
cretion." In  reference  to  capacity  during  this 
period  the  law  makes  no  presumption,  but 
leaves  it  to  be  determined  by  the  jury  upon  the 
evidence.  Barrett,  J.,  in  StaU  v.  Leamard,  41, 
Vt.  689. 

2.  Under  an  indictment  charging  the  respond- 
ent, as  principal,  in  a  burglary  and  larceny 
the  evidence  was  that  the  acts  were  done  by 
his  children,  a  boy  above  and  a  girl  below  the 
age  of  fourteen  years,  by  his  command  and 
coercion,  he  remaining  at  home,  a  mile  distant 
from  the  place  of  the  burglary.  Held,  that  the 
court  could  not  charge,  as  matter  of  law,  that 
the  duress  of  the  girl  should  be  referred  to  the 
presence  and  influence  of  the  boy,  and  not  to 
the  duress  of  the  respondent ;  that  the  question 
of  duress  of  the  girl,  and  of  her  capacity  for 
crime^  were  questions  of  fact  for  the  jury  upon 
the  whole  evidence,  and  not  for  the  court  upon 
any  selected  part  of  the  evidence,  nor  upon  the 
whole  evidence.  lb,  and  see  8t4Ue  v.  Potter, 
42  Vt.  495. 

3.  Felony.  Felony,  as  existing  at  common 
law,  is  not  known  to  the  laws  of  this  8tate,  as 
crimes  do  not  work  a  forfeiture  of  the  estate. 
(8ee  post  187-8,  195.)  But  offenses  are  distin- 
guishable into  what  may  be  termed  crimes  and 
misdemeanors;  the  former  punishable  capitally, 
or  by  confinement  in  the  8tate  prison,  and  the 
latter  by  fine,  or  imprisonment  in  the  county 
jail ;  and,  as  there  is  no  difference  in  the  mode 
of  trial  which  can  operate  against  the  right  of 
the  accused,  no  reason  exists  in  this  State,  why 
one  indicted  for  what  would  be  a  felony  at  com- 
mon law,  may  not  be  convicted  of  a  misde- 
meanor. Isham,  J.,  in  State  v.  Scott,  24  Vt. 
180.    See  State  v.  MeLeran,  1  Aik.  811. 

4.  Thus,  under  an  indictment  for  an  assault 
with  intent  to  commit  murder,  there  may  be  an 
acquittal  of  the  specific  offense  charged,  and  a 
conviction  for  a  common  assault.  State  v.  Coy, 
2  Aik.  181. 

5.  So,  under  an  indictment  for  manslaughter, 
in  one  count,  there  may  be  a  conviction  for  an 
assault  and  battery.  State  v.  Scott,  24  Vt. 
127. 

6.  Party  forcibly  brought  within  jnris- 
diction.  In  a  prosecution  for  a  crime  commit- 
ted in  this  State,  the  respondent  cannot  object 
that  he  was  forcibly  and  against  his  will  taken 
in  Canada  and  brought  into  this  State,  and 
without  the  consent  of  the  authorities  of  Can- 
ada.   State  V.  Brewster,  7  Vt.  118. 

7.  Change  of  venue.  The  supreme  court 
has  no  power  to  order  a  change  of  venue  in  a 
criminal  case ;  nor  has  the  county  court  authori- 
ty  to  try  such  case  in  any  other  county  than 

I  that  in  which  the  offense  was  committed.  State 
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T.  Howard,  31  Vt.  414.     (Changed  by  Stat. 
1866,  No.  1.) 

II.    Offenses  Against   Life   And   Person. 
G.  8.  Ch.  112. 

1.  Homicide  and  murderous  omouUs, 

8.  Distinction  between  mnrder  and 
manslanghter.  If  one  inflict  a  mortal  wound 
with  a  deadly  weapon  upon  a  vital  part,  it  is  a 
presumption  of  fact  that  he  designed  the  natural 
consequences  of  his  act,  and  it  is  murder,  unless 
he  shows  that  the  result  was  not  designed,  or 
that  it  was  done  in  heat  of  blood  upon  legal 
provocation,  or  was  justifiable.  State  v.  Me- 
DanneU,  32  Vt.  491. 

9.  In  case  of  a  homicide  not  justifiable,  if 
the  design  to  kill  be  formed  deliberately,  for 
ever  so  short  a  time  before  the  giving  of  the 
mortal  wound,  or  if  formed  without  such  provo. 
cation  as  the  law  regards  as  sufficient  justifica- 
tion for  anger  and  heat  of  blood,  the  offense  is 
murder.    lb, 

10.  If  in  a  mutual  combat,  without  previous 
malice,  and  after  mutual  blows  given,  one  party 
draws  his  knife  and,  in  the  heat  and  fury  of  the 
fight,  deals  tlie  other  a  mortal  wound,  this  is 
but  manslaughter,  although  the  blow  was  given 
with  the  purpose  to  kill.    lb,- 

11.  The  doctrine  that  malice  is  presumed, 
prima  fade,  from  the  mere  fact  of  killing, 
questioned.  /&.  638 ;  and  see  SUste  v.  Patter- 
ton,  45  Vt.  314. 

12«  Favorable  construction.  In  trials  for 
murder,  it  is  the  duty  of  the  court,  upon  com- 
mon principles  of  humanity  and  justice,  first, 
to  pronounce  the  prisoner  innocent  until  he  is 
proved  guilty  ;  and,  secondly,  after  he  is  shown 
to  have  committed  a  homicide,  to  look  for 
every  excuse  which  may  reduce  the  guilt  to  the 
lowest  point  consistent  with  the  facts  proved. 
Redfield,  C.  J.,  in  State  v.  McDonnell,  32  Vt. 
538. 

13.  A  charge  was  Jield  erroneous,  and  a  new 
trial  granted  after  conviction  for  murder,  be- 
cause, there  being  testimony  tending  to  prove 
a  case  of  manslaughter  only,  and  this  being  the 
respondent's  theory,  the  court  omitted  to  call 
the  jury's  attention  to  it  in  that  light,  and  only 
called  their  attention  to  the  distinction  between 
murder  and  manslaughter  by  the  announce- 
ment of  abstract  propositions  and  definitions, 
without  any  application  of  them  to  the  evidence 
which  tended  to  prove  the  case  to  be  one  of 
manslaughter.    7^.    491. 

14.  ICanslanghter.  Held,  that  if  a  man, 
in  order  to  effect  sexual  connection  with  a  fe- 
male, not  his  wife,  uses  artificial  means— as  an 
instrument  to  perforate  the  hymen— and  is 
guilty  <rf  such  carelessness  or  negligence  as  to 
endanger  the  life  or  personal  safely  of  the  girl, 


and  her  death  is  caused  thereby,  he  is  guilty  of 
manslaughter,  although  she  consented  to  the 
connection  and  the  operation.  State  v.  Center, 
85  Vt.  378. 

15.  On  a  trial  for  manslaughter,  the  circum- 
stances of  the  killing  were  shown  by  the  prose- 
cution, and  exculpatory  evidence  was  given  by 
the  defense.  The  court  charged  the  jury  that 
**if  they  were  convinced  beyond  a  reasonable 
doubt  that  the  death  of  the  deceased  was  oc- 
casioned by  the  shot  fired  by  the  respondent, 
then  the  prosecution  had  made  out  the  killing 
in  the  manner  charged  *  *  *  that  all  kill- 
ing is  presumed  to  be  unlawful ;  and  where  the 
fact  of  killing  is  established,  it  devolves  on  the 
party  who  committed  the  act  to  excuse  that 
killing—to  show  that  it  was  justified— in  order 
to  escape  the  legal  consequences  which  attach 
to  the  commission  of  the  act."  Held  erroneous 
—and  that  the  jury  sliould  have  been  instructed, 
in  substance,  that  upon  all  the  evidence  they 
must  find,  l)eyond  a  reasonable  doubt,  that  the 
crime  charged  in  the  indictment  was  committed 
by  the  respondent,  in  order  to  warrant  his  be- 
ing found  guilty.  State  v.  Patterson,  45  Vt. 
308. 

16.  Canning  weapon.  The  prisoner  hav 
ing  the  right  to  use  reasonable  force  to  expel 
the  deceased  from  his  premises ; — Held,  that  he 
had  the  right  to  go  prepared  with  a  loaded 
pistol,  to  defend  himself  against  any  assault  the 
deceased  might  make  upon  him  while  in  the 
exercise  of  that  right ;  and  that  if  he  only  in- 
tended to  use  the  pistol  in  such  an  emergency 
in  defending  his  own  life,  or  against  the  inflic- 
tion of  great  bodily  harm,  the  carrying  it  for 
such  a  purpose  would  be  lawful ;  nor  could  the 
carrying  of  the  pistol  for  such  lawful  purpose, 
be  treated  as  in  itself  carelessness.  State  v. 
Carlton,  48  Vt.  636. 

17.  Mnrderous  assaults.  There  is  a  well 
recognized  distinction  between  an  assault  with 
intent  to  murder,  and  an  assault  with  intent  to 
kill.  In  the  former  case,  the  proof  must  be 
such  as  shows  that,  if  death  had  been  caused  by 
the  assault,  the  assailant  would  Lave  been  guilty 
of  murder ;  and,  in  the  latter  case,  the  proof 
need  only  be  such  as  that,  had  death  ensued, 
the  crime  would  have  been  manslaughter.  State 
V.  Reed,  40  Vt.  603. 

18.  The  offense  named  in  G.  8.  c.  112,  s. 
23,  viz. :  an  assault,  being  armed  with  a  danger- 
ous weapon,  with  intent  to  kill,  &c.,  is  a  differ- 
ent offense  from  that  named  in  s.  18,  which  is 
for  an  assault '*  with  intent  to  kill,"  simply. 
lb, 

19.  Under  a  statute  punishing  an  assault 
*' with  intent  to  kill  or  murder,"  (G.  8.  c.  112, 
s.  23)  ;—Held,  that  the  statute  embraces  two  of- 
fenses in  the  alternative ;  that  each  offense 
might  be  charged  by  separate  counts  in  the 
same  indictment,  or,  as  in  this  case,  both  may 
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be  charged  in  the  conjunctive  in  the  same 
count — **with  intent  to  kill  and  murder"— 
since  the  intent  to  murder  includes  the  intent 
to  kill  and,  if  proved,  merges  the  latter,  and,  if 
not  proved,  but  the  intent  to  kill  is  proved, 
there  may  be  a  conviction  of  the  lower  oflfense  ; 
as,  on  an  indictment  for  murder,  there  may  be 
a  conviction  for  manslaughter.     lb. 

20.  Under  an  indictment  for  an  assault  with 
intent  to  kill,  the  intent,  like  the  assault,  must 
be  proved  beyond  reasonable,  not  possible, 
doubt.     State  v.  Dale}/,  41  Vt.  564. 

21.  Torture.  An  indictment  lies  for  tor- 
turing one  accused  of  crime,  to  extort  a  con- 
fession from  him,— this  being  contrary  to  the 
common  law  and  the  constitution  of  Vermont. 
State  V.  HobbH,  2  Tyl.  380. 

22.  Evidence  of  intent.  In  a  prosecution 
for  assault  and  battery  the  respondent  offered 
to  prove  that  the  person  assaulted  was  a  quar- 
relsome and  fractious  man,  but  without  offer- 
ing to  prove  that  the  respondent  had  knowledge 
of  such*  fact.  Held,  that  the  offer  was  properly 
rejected.     State  v.  Meadcr,  47  Vt.  78. 

23.  Where  one  is  charged  with  an  assault, 
the  intent  with  which  the  party  assaulted' came 
to  be  connected  with  the  assault,  especially  if 
he  be  a  witness,  may  be  important  for  the  de 
fense ;  and  such  intent  may  be  shown  by  the 
acts  of  the  assaulted  party,  and  his  declarations 
connected  with  his  acts—  as.  previous  affrays, 
threaU,  &c.     State  v.  Goodrich,  19  Vt.  116. 

2.  Hape  and  Assault  with  intent. 

24.  In  a  trial  for  rape,  the  court  charged 
that  if  the  respondent  commenced  and  entered 
upon  the  sexual  intercourse  with  the  girl's  con- 
sent, but  she  then  withdrew  her  consent,  and 
the  respondent  forcibly  continued  the  inter- 
course after  he  had  knowledge  of  her  dissent 
it  would  he  rape.  Held,  as  applied  to  the  facts 
of  the  case,  no  error;— the  girl  being  only  12 
years  old  and  of  small  stature,  the  daughter  of 
the  respondent's  wife,  and  of  his  family,  &c. 
StaU  V.  Niles,  47  Vt.  82. 

25.  Upon  a  trial  for  rape,  where  the  woman 
alleged  to  have  been  forced  is  examined  as  a 
witness  for  the  prosecution,  she  may  be  asked 
on  cross-examination,  whether  at  a  specified 
time  and  place  she  had  not  illicit  intercourse 
with  a  person  named.  State  v.  Johnson,  28  Vt. 
512.  Bennett,  J.,  dissenting.  Affirmed,  State 
V.  Re^,  39  Vt.  417. 

26.  In  a  prosecution  for  rape,  evidence  that 
the  prosecutrix  afterwards  complained  of  the  act 
is  only  admissible  as  confirmatory  of  the  evi- 
dence given  by  her.  Mere  lapse  of  time  before 
such  complaint  is  not  the  test  of  the  admissi- 
bility of  such  evidence ;— this  only  affects  its 
weight  with  the  jury.     StaU  v.  Niks,  47  Vt. 


27.  The  particulars  of  such  complaint  can- 
not be  given  in  evidence.  The  rule  is,  that  it 
is  competent  to  prove  that  the  prosecutrix  made 
complaint,  and  that  an  individual,  without 
naming  him,  was  charged.     7^. 

28..  If  one  lay  hold  of  a  woman  and  use 
force  upon  her  with  the  intention  and  for  the 
purpose  of  having  sexual  intercourse  with  her 
by  force  and  against  her  will,  he  may  be  con- 
victed of  an  assault  with  intent  to  commit  a 
rape,  although,  after  resisting  for  awhile,  she 
finally  yielded,  and  sexual  connection  was  then 
had  with  her,  with  her  consent.  Stale  v.  Hart- 
igan,  32  Vt.  607. 

29.  Under  an  information  for  an  assault 
with  intent  to  commit  a  rape,  a  conviction  may 
be  had,,4hough  the  proof  be  that  a  rape  was 
actually  committed ;  and  such  conviction  would 
be  a  bar  to  a  prosecution  for  the  rape,  on  the 
ground  that  the  less  offense  is  a  necessary  ele- 
ment  in,  and  constitutes  an  essential  part  of, 
the  greater,  and  both  are  in  fact  one  transac- 
tion. State  V.  Smith,  43  Vt.  824.  (See  Stat. 
1870,  No.  5,  s.  9.) 

III.     Offenses    Against    Propebtt — G.     S. 
Ch.  113. 

1.  Arson. 

30.  In  an  indictment  for  burning  a  public 
building,  it  is  not  necessary  to  allege  that  it 
was  of,  or  belonged  to,  any  one.  State  v.  Roe, 
12  Vt.  93. 

31.  Under  O.  S.  c.  104,  s.  4,  which  provides, 
*'If  any  person  shall  willfully  and  maliciously 
set  fire,  with  intent  to  bum,  to  any  dwelling 
house,  &c."  ; — Held,  that  the  offense  defined  is 
an  attempt  at  arson  by  the  application  of  fire 
directly  to,  or  in  immediate  contact  with,  the 
building,  and  that  it  is  not  necessary,  to  a  con- 
viction under  this  statute,  that  there  should  be 
an  actual  burning  of  some  portion  of  the  build- 
ing.    State  V.  Dennin,  32  Vt.  158. 

2.  Burglary. 

32.  Inn.  Held,  that  a  guest  at  an  inn  may 
commit  burglary  by  leaving  his  own  room  and 
breaking  into  the  room  of  another  guest,  or 
into  other  parts  of  the  house  where  ^he  has  no 
right  to  be.     State  v.  Clark,  42  Vt.  629. 

33.  Noctanter.  The  respondent  was  dis- 
covered within  an  inn  in  the  commission  of  a 
burglary  at  half -past  three  in  the  morning  of 
August  3d,  and  the  testimcmy  of  the  witness 
was,  that  **  it  was  then  dark — day-light  was  ap- 
proaching, but  that  he  could  not  s^  to  dis- 
tinguish a  man's  face  in  the  hall  where  he  was 
without  a  light,  and  that  none  of  his  guests  were 
up."  The  court  charged  the  jury  that,  if  they 
believed  this  testimony,  the  offense  was  corn- 
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mitted  **in  the  night  time."     JTieW,  not  erro- 
neous,   lb, 

34.  Indictment  for  bm-glary  committed  **be* 
tween  the  hours  of  twelve  at  night  and  nine  of 
the  evening  succeeding"; — Held  ill  on  demurrer, 
because  uncertain  whether  the  act  charged  was 
committed  by  night,  or  by  day.  State  v.  Mather^ 
N.  Chip.  32. 

35.  Indictment— Intent.  An  indictment 
for  burglary  alleged  the  breaking  and  entering 
of  the  dwelling  house  of  A,  with  the  intent  to 
steal  the  goods  of  A  in  said  dwelling  house  then 
being,  and  having  so  entered,  stole  the  goods  of 
B  found  in  said  house.  Held,  good.  State  v. 
Brwfy,  14  Vt.  353. 

36.  In  an  indictment  for  burglary,  the  in- 
tent may  be  set  forth  as  an  intent  to  steal  **  the 
goods  and  chattels  in  said  dwelling  house  then 
and  tliere  being,"  without  stating  the  owner- 
ship of  the  goods.     8taU  v.  Clark,  42  Vt.  629. 

8.    Ijareeny, 

37.  What  is.  Under  an  indictment  for  steal- 
ing sheep,  the  court  say:— If  the  respondent 
took  the  sheep  and  changed  their  local  position, 
however  little,  and  did  this  with  the  felonious 
intent  charged,  If  was  enough  to  constitute  the 
offense.     State  v.  Cwrr,  18  Vt.  571. 

38.  A  bailee  of  goods  who  has  a  qualified 
possession— as  a  servant— is  guilty  of  larceny, 
if  he  privately  eloigns  and  converts  them.  State 
V.  WhiU,  2  Tyl.  852. 

39.  If  the  finder  of  goods  lost  neglects  to 
advertise  them,  but  conceals  or  privily  converts 
them,  he  is  justly  chargeable  with  larceny. 
StaU  V.  Jenkins,  2  Tyl.  377. 

40.  Where  one  hired  a  horse  under  the  pre- 
tense that  he  wanted  the  horse  to  drive  to  A 
and  would  return  soon,  but  intended  wholly  to 
deprive  the  owner  of  the  property  and  to  con- 
vert it  to  his  own  use,  and  he  drove  the  horse 
beyond  A,  when  he  was  arrested  ;—Held,  that 
this  was  larceny,  although  he  had  not  sold  or 
disposed  of  the  horse ;  and  it  seems,  that  the 
getting  possession  of  the  horse  under  such  false 
pretense  and  with  such  intent,  would  be  lar- 
ceny.    State  V.  Humphrey,  82  Vt.  569. 

41.  Original  taking  in  another  jurisdic- 
tion. One  who  feloniously  steals  property  in 
another  State  of  the  Union,  or  in  Canada,  and 
brings  it  into  this  State,  is  guilty  of  larceny  in 
this  State,  and  may  be  here  tried  and  convicted. 
SUUe  V.  BarUeU,  11  Vt.  650.  StaU  v.  Moekridge, 
lb,    654. 

42.  Indictment.  An  indictment  for  steal- 
ing '*  two  five  dollar  bank  bills  or  notes  of  the 
value,"  &c.,  was  Tield  ill  on  demurrer,  because 
not  averring  that  the  bills  contained  a  promise 
to  pay  money,  &c.  State  v.  Emery,  Brayt.  131. 
(Altered  by  Stat.  1870,  No.  5.) 

43.  In  an  information  for  stealing  a  horse, 


the  horse  was  described  as  "  of  a  bay  or  brown 
color."  Held,  that  this  was  not  cause  for  arrest- 
ing judgment.     StaU  v.  Gilbert,  18  Vt.  647. 

44.  In  an  indictment  for  larceny,  the  prop- 
erty was  described  as  "one  feather  bed."  Held, 
sufficient.     StaU  v.  Parker,  47  Vt.  19. 

45.  Since  the  Revised  Statutes,  which  made 
horse-stealing  larceny  simply,  there  is  no  objec- 
tion to  joining,  in  the  same  count  of  an  indict- 
ment, the  stealing  of  a  horse,  saddle  and  bridle, 
&c.     StaU  V.  NutUng,  16  Vt.  261. 

46.  An  indictment  charged  in  one  count  the 
stealing,  at  one  time,  of  one  horse,  one  buggy 
and  one  harness,  the  property  of  W.  Held  not 
objectionable  for  duplicity.  Horse  stealing  is 
by  statute  larceny,  and  nothing  more ;  differ- 
ing from  ordinary  larceny  only  in  the  extent  of 
fine  to  be  imposed.  The  indictment  charges 
but  one  offense.    StaU  v.  Cameron,  40  Vt.  565. 

47.  So,  an  indictment  charging  in  one  count 
the  stealing  of  different  articles  belonging  to 
different  persons,  but  at  the  same  time  and 
place,  is  not  bad  for  duplicity.  It  charges  but 
one  larceny.     StaU  v.  NiMcton,  42  Vt.  587. 

48.  Intent  is  for  the  jury.  On  trial  for 
stealing,  whatever  the  circumstances  of  the  tak- 
ing, it  must  l)e  left  to  the  jury  to  determine 
whether  the  taking  was  with  felonious  intent. 
StaU  V.  Smith,  2  Tyl.  272. 

49.  Evidence.  Where  goods  are  stolen, 
and  the  whole  or  part  of  them  are  found  conceal- 
ed on  a  person,  this  is  prima  facie  evidence 
that  he  stole  them ;  and  unless  he  can  show 
that  he  came  by  them  honestly,  must  conclude 
him  guilty.     State  v.  Jenkins,  2  Tyl.  377. 

50.  The  prisoner  was  indicted  for  larceny. 
The  stolen  goods  were  found  concealed  some 
100  rods  from  his  house,  he  showing  where 
they  were.  Held,  that  it  was  properly  left  to 
the  jury  to  find,  under  the  circumstances  stat- 
ed, whether  the  goods  were  found  in  the  pris- 
oner's possession,  as  if  found  upon  his  person 
or  in  his  house ;  and  that,  if  so,  no  explanation 
being  given,  they  would  be  warranted  in  find- 
ing him  guilty.     StaU  v.  Brewster,  7  Vt.  118. 

51.  On  a  trial  for  larceny,  the  evidence  for 
the  prosecution  tended  to  prove  that  the  res- 
pondent, Sept.  9,  1866,  hired  a  horse  and  wag- 
on at  Rutland  for  a  short  ride,  but  absconded 
and  never  returned  them  ;  that  the  owner  next 
day  began  a  search,  and  continued  it  until  Oct. 
17,  1866,  when  the  team  was  found  at  Mechan- 
icsville,  N.  Y.,  the  witness  not  stating  in  whose 
possession,  or  under  what  circumstances,  it  was 
found.  Held,  that  this  made  out  a  prima  fade 
case  for  the  prosecution.  StaU  v.  Ccmneron,  40 
Vt.  555. 

52.  On  a  trial  for  stealing  a  horse  and  wagon, 
the  respondent  put  in  testimony  that  his  brother 
purchased  the  property  of  a  stranger.  Held, 
that  the  prosecutor  might  show,  as  tending  to 
contradict  this,  that  this  brother  was  then  on 
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the  jail  limitS}  had  failed  in  business,  and  had 
no  visible  means  to  pay  his  debts.    lb, 

53.  QneBtion  of  value.  Where  the  juris- 
diction of  the  county  court,  in  case  of  larceny, 
depends  upon  the  value  of  the  property  stolen, 
and  the  property  is  of  uncertain  value,  it  would 
be  apparently  impracticable  to  raise  or  settle 
the  question  of  jurisdiction  except  by  a  travers- 
able  plea  on  that  ground.  Collamer  J.,  in  8tftU 
V.  Carr,  13  Vt.  671.     16  Vt.  265. 

54.  But  where  the  jury  by  their  verdict  find 
that  the  value  of  the  property  stolen  is  less  than 
the  value  which  gives  the  jurisdiction,  the  case 
must  be  dismissed.  State  v.  Nutting ^  16  Vt. 
261. 

55.  Beceiving.  An  indictment  lies  against 
the  receiver  of  goods  stolen,  though  the  thief 
has  not  been  convicted.  State  v.  S.  L.,  2  Tyl. 
2  249.  (The  information  joined  a  count  for 
stealing  with  a  count  for  receiving.  This  is  now 
authorized  by  Stat.  1870,  No.  5). 

'56.  An  indictment  charged  the  respondent 
with  receimngand  aidtng  to  conceal  goods  stolen. 
The  copy  furnished  the  respondent  omitted  the 
charge  of  aiding  to  conceal.  After  conviction 
the  respondent  moved  for  a  new  trial  for  this 
cause,  which  motion  was  overruled.  On  excep- 
tioQB,  held  not  to  be  error.  State  v.  Fuller ,  89 
Vt.  74. 

4.     FaUe  Pretenses. 

57.  Indictment— Sufficiency.  An  inform- 
ation charging  that  the  respondent  was  a  com- 
mon cheat,  and  did  by  divers  false  pretenses 
and  false  tokens  cheat  and  defraud  the  good 
people  of  this  State,  was  ?teld  ill  on  demurrer, 
because  no  particular  acts  constituting  the  fraud 
were  set  forth.  State  v.  Johnson^  1  D.  Chip.  129. 

58.  Shide's  Stat.  c.  31,  s.  30,  providing  that 
**  if  an3r  person  shall  by  false  tokens,  messages, 
letters,  or  by  other  fraudulent,  swindling  or  de- 
ceitful practices,  obtain  or  procure  from  any 
other  person  any  money,"  &c.,  was  held  not  to 
embrace  the  case  of  false  declarations  or  pre- 
tenses merely.     State  v.  Sumner^  10  Vt.  587. 

59.  In  an  indictment  for  obtaining  goods  by 
false  pretenses,  it  is  necessary  to  allege  dis- 
tinctly and  positively,  as  in  case  of  larceny, 
that  the  goods  were  ihe  property  of  some  person 
named,  or  else  some  excuse  must  be  stated  for 
not  naming  him,— as  that  they  belonged  to 
some  person  to  the  jurors  unknown.  State  v. 
Lathrop,  15Vt.  279. 

60.  Also,  the  time  and  place  of  procuring 
the  goods  must  be  set  forth.  For  defect  herein 
judgment  was  aiTested.  State  v.  Baeon^  7  Vt. 
219. 

61.  Conspiracy  to  cheat,  kc.  An  indict- 
ment for  a  conspiracy  must  aver,  either  the 
criminal  purpose  of  the  conspiracy,  or  else  the 
unlawful  means  by  which  it  was  intended  to 


accomplish  a  purpose  not  of  itself  criminal; 
and  a  defect  herein  will  not  be  aided  by  aver- 
ments of  overt  acts  done  in  pursuance  of  the 
conspiracy.  Kellogg.  J.  in  State  v.  Keach^  40 
Vt.  118. 

62.  Thus,  an  indictment  charging  the  con- 
spiracy  to  have  been  to  obtain  divers  goods  of 
certain  persons  **  by  divers  false  pretenses  and 
subtle  means  and  devices,"  and  '*  to  cheat  and 
defraud  them  thereof,"  was  hdd  ill,  in  that  the 
charge  to  cheat  and  defraud  does  not  necessari- 
ly import  a  criminal  offense ;  and  that  the  de- 
scription of  the  means  employed  is  too  vague 
and  general,  not  specifying  or  describing  those 
acts,  but  only  their  quality,  which  are  styled 
** false  pretenses"  and  **  devices."  Ih.  See 
StaU  V.  Niyyee,  25  Vt.  415. 

5.     Woundmg,  <foj.,  of  Cattle^  dbc. 

63.  Offense  at  common  law.  The  wound- 
ingand  torturing  of  a  living  animal,  with  wicked 
and  malicious  motives,  was  held  indictable  at 
common  law  as  a  misdemeanor.  State  v.  Briggs, 
1  Aik.  226.  (Since  made  punishable  by  statute. 
G.  S.  c,  113.    ss.  26,  26. 

64.  Under  an  indictment  charing  that  the 
respondent  confined  certain  eolts  in  his  barn- 
yard in  B,  and  then  drove  them  upon  scythes 
fixed  in  a  bar- way  of  the  yard  leading  into  the 
indomre  of  /),  the  proof  was  that  the  bar- way 
led  into  the  meadow  of  the  respondent.  Held^ 
not  material,  and  no  variance.    Ih. 

66.  A  mere  invasion  of  private  property, 
without  a  distiurbance  of  the  peace,  is  but  a  pri- 
vate trespass  and  is  not  indictable  at  common 
law.  Thus,  upon  an  indictment  for  that  **  with 
force  and  arms  the  defendant  feloniously  and 
willfully,  mischievously  and  wickedly  "  did  kill 
a  certain  steer,  the  property  of  another,  the 
judgment  was  arrested  after  verdict.  State  v. 
Wheeler,  3  Vt.  344. 

66.  Statute.  Under  a  statute  against  the 
woimding  of  ''  cattle  or  other  beasts,"  an  in- 
dictment for  the  wounding  of  a  certain  **  red, 
three  year  old  steer  "  was  held  sufficient.  State 
V.  AbboU,  20  Vt,537. 

6.     Willful  MieckUf 

67.  In  an  indictment  under  G.  S.  c,  113,  s. 
49  for  cutting,  &c.,  a  pipe  ^*  used  as  an  aque- 
duct for  the  conveyance  of  water,"  it  is  not 
necessary  to  allege  the  quantity  or  value  of  the 
pipe,  nor  its  location,  whether  above  or  under 
ground.    StaU  v.  Jones,  33  Vt.  448. 

IV.      FORGKBY    AND     COUNTBRFEITINO.     G.     S. 
CH.     114. 

68.  Forgery— what  is.  It  is  an  indispen- 
sable  element  in  the  crime  of  forgery,  that  the 
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fOTged  paper  must  be  such  that,  if  genuine,  it 
might  injure  another ;  and  the  paper  must  be  so 
set  forth  in  the  indictment  that  it  shall  appear 
to  be  of  that  character,  or  the  indictment  is  bad. 
State  V.  Bnggs,  34  Vt.  501. 

69.  An  indictment  for  the  forging  of  a 
**bond"  under  G.  S.  c.  114,  s.  1,  was  held  ill, 
which  described  the  instrument  as  *'a  certain 
writing  purporting  to  be  a  bond,  with  condi- 
tion thereto  annexed,  signed,  sealed  and  exe- 
cuted by  A,  and  dated  Jan*y  8,  1858,  with  in- 
tent to  injure  and  defraud  the  said  A,  &c,"  with- 
out stating  that  it  was  executed  to  any  person, 
or  what  the  condition  was — although  it  was  al- 
leged that  the  instrument  could  not  be  more 
particularly  described,  because  it  was  in  the 
possession  of  the  respondent.    Ih. 

70.  A  letter  signed  and  directed  to  a  person 
asking  for  a  loan  of  money,  adding:  "I  send 
this  line  by  my  daughter.  Please  send  the  money 
the  same  way  "  is,  it  seems,  the  subject  of  for 
gery  under  the  name  of  an  **  order  drawn  on 
any  person."    StcUe  v.  Nevins,  28  Vt.  519. 

71.  The  severing  from  a  promissory  note  an 
indorsement  of  payment,  leaving  the  note  en- 
tire, is  not  a  forgery  within  the  statute,  but  a 
misdemeanor,— a  cheat,  an  offense  at  common 
law,  punishable  by  fine  and  imprisonment 
State  V.  MeLeran,  1  Aik.  311.    27  Vt,  814. 

72.  An  indictment  charging  such  offense  as 
forgery  under  the  statute,  may  be  sustained  as 
an  indictment  for  a  misdemeanor  at  common 
law,  treating  the  words,  contra  formam  gtatuti, 
as  surplusage.  In  such  case  neither  a  demur- 
rer, nor  motion  in  arrest,  can  be  sustained. 
Stats  V.  MeLeran.  State  v.  PMp$,  11  Vt.  116. 
BrackeU  v.  StaU,  2  Tyl.  167. 

73.  Indictment.  In  an  indictment  for 
forgery,  the  instrument  must  be  set  forth  in 
words  apd  figures,  unless  in  certain  excepted 
cases, — as  where  the  instrument  is  in  the  pos- 
session of  the  person  charged, — in  which  case 
that  fact  roust  be  alleged.  State  v.  Parker^  1 
D.  Chip.  298. 

74.  Where  an  indictment  for  forgery  im- 
properly describes  the  import  of  the  obligation 
of  the  contract  forged,  this  defect  is  not  cured 
by  reciting  the  instrument  in  haee  verba.  State 
V.  Bean,  19  Vt.  680. 

75.  An  indictment  for  forgery  alleging  the 
alteration  of  the  word  birch  to  batch,  by  erasing 
the  letters  ire  and  insertfng  ate,  was  held  sup- 
ported by  evidence  only  of  the  erasing  of  the 
letters  ir  and  inserting  at,  without  regard  to  the 
letter  e.     State  v.  Raicky,  Brayt.  76. 

76.  An  indictment  for  forgery  alleged  the 
forging  of  "  a  certain  paper  writing,  purport- 
ing to  be  an  order  for  money,  together  with  a 
certain  false  and  forged  acceptance  written 
thereon,  drawn  upon  the  President,  Directors 
and  Company  of  the  Bank  of  Vergennes,  a 
banking    cori>oration  duly    organized,"    &c, 
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setting  out  the  paper  in  Tiaec  verba-.  (Bate.) 
Bank  of  Vergennes,  pay  to  self  or  bearer, 
twenty-nine  hundred  dollars, $2, 900.  John  Gill." 
(Indorsed)  "Good  for  twenty-nine  hundred  dol- 
lars. H.  C.  Horton,  Teller."  Held,  after  ver- 
diet,  that  the  indorsement  was  properly  charg- 
ed as  an  acceptance ;  that  the  indictment  was 
sufficient  without  alleging  the  authority  of  the 
teller  to  accept,  the  respondent  being  bound  by 
the  representation  made  by  bis  forgery ;  and 
that  as  the  instrument  was  set  out  in  haec  verba, 
the  question  of  variance  between  it  and  the  cor- 
porate name  of  the  bank  did  not  arise ;  that  the 
paper  was  properly  named  as  an  order  for 
money;  and  might  have  been  described  as  a 
bill  of  exchange.    State  v.  Morton,  27  Vt.  810. 

77.  There  is  no  duplicity  in  an  indictment, 
in  alleging  that  the  respondent  forged  and  caus- 
ed to  be  forged  and  aided  and  assisted  in  forg- 
ing;— these  being  only  the  same  offense,  under 
the  statute,  and  in  legal  contemplation  the  same 
act.    lb. 

78.  Eyidence.  Upon  an  indictment  against 
several  for  forgery  of  a  bank  check,  evidence  of 
an  agreement  between  the  defendants  to  pro- 
cure money  from  banks  by  means  of  forged 
paper,  is  admissible,  although  such  agreement 
does  not  have  reference  to  any  or  the  particular 
bank.     lb. 

79.  Witness.  The  person  whose  name  is 
forged  is  a  competent  witness  for  the  State  in 
a  prosecution  for  the  forgery.  State  v.  Phelps, 
11  Vt.  116. 

80.  A  new  trial  refused,  where  the  respond- 
ent's wife  confessed  that  she  committed  the  for- 
gery for  which  he  had  been  convicted.  State  v. 
J.W.,  1  Tyl.  417. 

81.  Oounterfeiting— Jurisdiction.  The 
jurisdiction  of  the  U.  8.  courts  under  the  acts 
of  Congress,  and  that  of  the  courts  of  this  State, 
under  the  statutes  of  the  State,  over  the  crime 
of  counterfeiting,  are  concurrent  within  the 
State.    StaU  v.  RandaU,  2  Aik.  89. 

82.  Indictment.  The  statute  against  **  ut- 
tering, passing  or  giving  in  payment"  any  coun- 
terfeited bank  bill,  &c.  (G.  S.  c.  114,  s.  4), 
makes  these  acts  distinct  and  independent,  and 
either  one  constitutes  an  offense,  provided  the 
party  had  knowledge  that  the  bill,  Ac,  was 
counterfeit.  An  indictment  for  uttering,  pass- 
ing and  giving  in  payment,  &c.,  was  held  good 
on  demurrer,  without  alleging  that  the  counter- 
feit was  passed  om  and  for  a  true  bill.  These 
words  are  not  in  the  statute,  and  guare,  whether, 
if  the  indictment  had  been  for  giving  in  payment 
only,  these  words  would  have  been  necessary. 
StaU  V.  Wilkins,  17  Vt.  161. 

83.  Under  this  statute  against  the  uttering, 
&c.,  of  any  counterfeit  "bank  bill  or  promis- 
sory note"  ; — hsld,  that  an  indictment  naming 
such  counterfeit  as  a  **bank  note"  was  suffi- 
cient—these three  words  being  synonymous.  76. 


Digitized  by 


Google 


210 


CRIMES,  V. 


84.  The  allegation  in  an  indictment  for  ut- 
tering a  counterfeit  bank  bill,  that  the  bill  ut- 
tered **  was  made  in  imitation  of,  and  did  then 
and  there  purport  to  be  a  bank  note  for  the  sum 
of  five  dollars  issued  by,"  &c.,  wsa  held  to  he 
merely  an  aDegation  that  the  bill  was  a  fiction 
and  pretense,  and  was  not  an  attempt  to  set 
forth  the  forged  bill  according  to  its  legal  pur- 
port, so  as  to  allow  the  question  of  variance  to 
be  raised  between  such  allegation  and  the  tenor 
of  the  bill,  as  set  forth  in  words  and  figures. 
lb. 

85.  In  an  indictment  for  passing  a  counter- 
feit bank  bill,  the  bill  was  set  forth  as  "  pur- 
porting to  have  been  issued  by  the  Andover 
Bank,  a  banking  company  incorporated  by  the 
Legislature  of  the  Commonwealth  of  MattmchtL- 
ietts,  made  payable  to  E  F  or  bearer."  Held, 
on  the  authority  of  State  v.  Wilkins,  17  Vt.  151, 
and  of  a  long  used  form,  that  these  words  in 
italics  should  be  construed  not  as  an  allegation  of 
the  purport  of  the  bill,  but  of  the  essential  fact 
of  the  actual  existence  or  incorporation  of  such 
bank.     State  v.  Wheeler,  86  Vt.  261. 

86.  In  an  indictment  for  passing  a  counter- 
feit bank  bill,  it  is  not  necessary  to  set  forth 
words  6r  figures  upon  the  margin  of  the  bill, 
which  do  not  add  to  or  qualify  it,  as  set  forth — 
such  as  ^'Capital  stock  f  100, 000,  secured  by 
pledge  of  $100,000  Pennsyhania  6  per  cent, 
bonds:'    lb. 

87.  Evidence.  On  trial  for  counterfeiting, 
&c.,  bank  bills,  it  is  not  necessary  to  produce 
the  charter  of  the  bank,  but  it  is  sufficient  to 
prove  that  such  bank  was  in  operation,  issued 
bills  such  as  were  attempted  to  be  imitated, 
&c., — and,  in  case  of  an  indictment  for  counter- 
feiting the  bills  of  the  Bank  of  the  United  States, 
the  case  was  h£ld  well  left  to  rest  upon  the  gen- 
eral knowledge  which  the  jurors,  in  common 
with  the  other  citizens  of  the  United  States, 
possessed,  as  to  the  existence  of  the  bank.  State 
V.  RandaU,  2  Aik.  89. 

88.  That  the  signatures  to  a  bank  bill  are 
counterfeit,  may  be  proved  by  one  who  has  be- 
come acquainted  with  the  handwriting  of  the 
president  and  cashier  in  course  of  business, 
though  without  having  seen  them  write.  State 
V.  La/wrenoe,  Brayt.  78.  Staie  v.  Ra/oeUn,  1  D. 
Chip.  295. 

89.  Description  of  the  tiling  counter- 
feited. An  averment  in  an  indictment  that 
the  coins  intended  to  be  counterfeited  were 
"current  silver  coin  of  this  State  and  of  the 
United  States,  called  hdlf-dolUvrs,''  is  not  equiva- 
lent to  the  words  of  the  statute,  **made  current 


by  the  laws  of  this  or  the  United  States"  ; — Held  judicial  proceeding,    lb. 


ill  on  demurrer.  State  v.  Bowman,  6  Vt.  594. 
90.  Under  the  statute  against  counterfeit 
ing  "coin  in  the  similitude  of  any  gold  or  silver 
coin  current  by  law  or  usage  in  this  State"  (G. 
S.  c.  114,  8.  10),  it  was  held  sufficient  to  allege 


that  the  counterfeit  coin  was  in  the  similitude 
of  the  current  money  and  silver  coin  of  the 
United  States,  called  half  dollars,  without  aver- 
ring that  they  were  current  by  law  or  usi^e  in 
this  State.  The  court  will  take  juAcial  notice 
of  this.     State  v.  OHffin,  18  Vt.  198. 

91.  Under  an  indictment  for  coining,  it  is 
not  necessary  to  aver  of  what  materials  the 
counterfeit  coin  was  made.  If  this  be  averred 
it  need  not  be  proved.    lb. 

92.  An  allegation  in  an  indictment  that  the 
respondent  "ten  pieces  of  false,  forged  and 
counterfeit  coin,  &c.,  did  forge,  make  and  coun- 
terfeit, &c.,"  was  held  sufficient  notwithstand- 
standing  the  ambiguous  use  of  the  word  couti- 
terfeit.    lb. 

93.  The  word  counterfeited  construed  as 
counterfeit,  in  State  v.  Randall,  2  Aik.  89. 

94.  Instruments  for  counterfeiting. 
Under  the  statute  making  it  a  crime  to  have  in 
possession  "any  die,  stamp  or  other  instrument 
or  tool  for  the  purpose  of  forging  or  counter- 
feiting," &c  ',—Held,  that  a  crucible,  for  the  pur- 
pose of  melting,  mixing,  &c.,  metals  for  the 
purpose  of  counterfeiting,  did  not  fall  within 
the  statute.     State  v.  Bowman,  6  Vt.  694. 

95.  The  statute  against  having  in  possession 
any  mould,  &c.,  or  other  tool  or  instrument 
adapted  and  designed  for  making  any  counter- 
feit coin,  &c.  (G.  S.  c.  114,  s.  10),  was  held  to 
reach  every  part  of  the  apparatus  for  coining — 
as  the  half  of  a  mould,  or  mould  for  but  one 
side  of  the  coin.     State  v.  Oriffin,  18  Vt.  198. 

V.    Offbnses  Against  Public  Justice. 
G.  S.  Ch.  116. 

1.  Perjury. 

96.  Judicial  proceeding.  In  an  indict- 
ment for  perjury  it  is  material  that  it  sliould 
appear  that  the  oath  was  taken  in  a  judicial 
proceeding.  This  is  matter  of  substance. 
StaU  V.  Chamberlin,  80  Vt.  669. 

97.  In  an  indictment  for  perjury  in  an 
answer  in  chancery,  it  was  alleged  that  A  B 
'^exhibited  his  certain  bill  of  complaint  in  the 
court  of  chancery  against"  the  respondent,  &c., 
setting  forth  the  material  substance  of  the  bill 
and  prayer,  and  concluding,  "as  in  and  by  said 
bill  remaining  filed  of  record  in  said  court  of 
chancery  will  more  fully  appear,"  and  then  set 
forth  the  false  swearing— the  indictment  being 
according  to  the  form  in  2  Oh.  Cr.  Law,  886. 
Held,  on  motion  in  arrest,  that  this  sufficiently 
set  forth  that  the  answer  was  sworn  to  in  a 


98,  So,  where  the  indictment  alleged  that 
C  D  ^  ^brought  a  petition  of  divorce  addressed 
to  the  supreme  court,"  &c.,  "stating  in  her 
petition,"  &c.,  and  then  stated  the  substance 
of   the  petition   and  prayer,  and  proceeded — 
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' 'whereupon  it  became  necessary  to  take  the 
testimony  of  witnesses  in  the  prem£9e$,''  and 
then  stated  that  the  respondent  appeared,  &c., 
and  '*made  his  deposition  as  to  facts  in  the 
premues^''  &c.,  and  then  set  forth  the  false 
swearing  ;—jyeW,  on  demurrer,  that  the  pen- 
dency of  a  judicial  proceeding  sufficiently  ap- 
peared, and  that  the  perjury  was  committed 
therein — that  the  words,  "facts  in  the  premises" 
refer  to  the  petition  and  are  equivalent  to  facts 
stated  in  the  peUtum,  State  v.  Sleeper,  87  Vt. 
122. 

99.  So,  where  the  allegation  was  that  C  D 
^ ^petitioned  the  supreme  court,"  &c.  State  v. 
Magoon,    lb. 

100.  The  statute  requiring  that  the  com- 
plaint in  a  bastardy  prosecution  should  be  in 
writing  ;—Held,  that  an  indictment  for  suborn- 
ing  a  woman  to  conmiit  perjury  in  making  and 
swearing  to  a  complaint  in  such  case,  not  alleg- 
ing that  such  complaint  was  in  writing,  did  not 
show  that  the  false  swearing  was  in  a  proper 
judicial  proceeding,  and  was  held  ill  on  motion 
in  arrest.     State  v.  Simons,  80  Vt.  620. 

101.  Perjury  cannot  be  predicated  of  testi- 
mony giv^n  by  way  of  disclosure  as  a  trustee, 
where  that  part  of  the  testimony  alleged  to  be 
false  was  not  reduced  to  writing  and  signed  by 
the  trustee,  as  required  by  G.  S.  c.  34,  s.  14. 
State  V.  Trask,  42  Vt.  152. 

102.  Perjury  may  be  committed  in  the 
swearing  to  a  false  affidavit  made  in  support  of 
a  petition  for  a  new  trial.  State  v.  Chandler, 
42  Vt.  446. 

103.  Material  to  the  issue.  Where  per- 
jury is  assigned  on  written  documents,  from 
the  recital  of  which  it  appears  that  the  perjury 
is  material,  the  express  allegation  of  its  materi- 
ality may  be  omitted.  State  v.  ChamberUn, 
80Vt.550. 

104.  In  an  indictment  for  perjury,  it  should 
plainly  appear  on  the  face  of  the  indictment 
that  the  false  evidence  was  material  to  the  issue 
in  a  judicial  proceeding ;  or  else  it  should  be 
expressly  alleged  that  it  was  material.  If  so 
expressly  alleged,  it  is  not  necessary  to  show, 
by  a  statement  of  the  issues  or  otherwise,  how  it 
was  material.  State  v.  Sleeper,  and  State  v. 
Magoon,  87  Vt.  122.  State  v.  Chandler,  42  Vt, 
446. 

105.  False.  To  warrant  a  conviction  for 
perjury,  that  part  of  .the  respondent's  testimony 
which  the  indictment  alleges  to  have  been 
material,  must  be  found  to  have  been  false. 
StaU  V.  Trask,  42  Vt.  152. 

106.  The  indictment  alleged,  in  substance, 
that  it  was  a  material  question,  &c.,  whether 
the  respondent  had  paid  for  certain  sheep,  and 
that  he  falsely  and  maliciously  testified  that  he 
had  paid  for  the  sheep  at  a  certain  time  and 
place  [named],  whereas  in  fact  he  had  not  at 
the   time    and  place  named,  nor  any  where 


else,  paid  for  said  sheep,  but  at  the  time  he  so 
testified  he  was  still  indebted  for  said  sheep. 
Held,  that  it  was  error  to  charge  that  if  the  re- 
spondent did  so  testify,  and  this  was  false  and 
the  respondent  knew  it  to  be  false,  it  was  per- 
jury; for  however  material  in  fact  were  the 
time  and  place  of  payment,  they  were  not  al- 
leged to  be  material,  and  the  trial  was  bound  to 
proceed  upon  the  basis  that  they  were  not. 
lb. 

107.  Form  of  averment.  In  an  indict- 
ment for  perjury,  false  swearing  in  relation  to 
several  separate  and  distinct  facts  may  be 
charged  in  one  count.  State  v.  Bishop,  1  D. 
Chip.  120. 

108.  An  allegation  that  the  respondent 
"falsely,  willfully  and  corruptly"  swore,  is  suf- 
ficient without  the  word  **knowingly."  State 
V.  Sleeper,  and  Magoon,  87  Vt.  122. 

109.  Evidence.  On  trial  for  perjury  in  a 
deposition,  the  prisoner  is  not  estopped  from 
proving  its  truth  by  the  fact  that  he  afterwards, 
in  the  same  cause,  swore  in  open  court  that  a 
material  matter  stated  as  a  fact  in  his  deposi- 
tion was  not  true.     StaU  v.  J,  B,,  1  Tyl.  269. 

110.  On  trial  for  perjury  committed  in  a 
trial  before  a  justice,  on  a  day  named  in  the  in- 
dictment under  a  videlicet,  the  justice's  record 
may  be  read,  though  it  appear  from  it  that  such 
trial  was  upon  a  day  other  than  the  one  named 
in  the  indictment.     State  v.  Clark,  2  Tyl.  277. 

111.  An  answer  in  chancery  appeared,  from 
the  jurat  upon  it,  to  have  been  sworn  in  C 
county.  On  a  trial  for  perjury  in  the  answer  ; 
—Held,  that  it  was  competent  for  the  prosecu- 
tion to  allege  in  the  indictment  and  prove,  that 
the  answer  was  in  fact  sworn  to  in  O  county. 
State  V.  ChamberUn,  80  Vt.  559. 

112.  Prima  facie  case.  On  a  trial  for  per- 
jury,  the  government,  by  proving  the  falsity  of 
the  oath,  makes  a  prima  faoie  case  of  corrupt 
swearing  to  what  was  false.  If  occasioned  by 
surprise,  inadvertency,  or  by  mistake,  the  proof 
thereof  should  come  from  the  respondent.    lb, 

113.  Arrest  of  Judgment.  In  an  indict- 
ment  for  subornation  of  perjury,  the  verb  ex- 
pressing that  the  witness  testified  was  omitted. 
Held,  that  this  omission,  although  by  manifest 
mistake,  could  not  be  supplied  by  intendment, 
and  was  not  cured  by  verdict.  State  v.  Leaoh^ 
27  Vt.  817. 

2.  Suppressing  evidence. 

114.  Attempt.  The  attempt,  whether  suc- 
cessful or  not,  to  prevent  another  from  appear*^ 
ing  as  a  witness  in  a  criminal  prosecution, 
whether  bound  so  to  appear  or  not,  is  indicta- 
able  and  punishable  as  a  misdemeanor  at  com- 
mon law ;  and  this,  without  reference  to  the 
guilt  or  innocence  of  the  original  party,  or  the 
sufficiency  of  the    proceedings   against   him. 
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State  V.  Keyeg,  8  Vt.  57.  State  v.  Carpenter, 
20  Vt.  9.  Badger  v.  WilUams,  1  D.  Chip.  137. 
115.  An  indictment,  according  to  Chitty*8 
form,  for  an  attempt  to  prevent  one  from 
attending  as  a  witness  in  a  criminal  prosecution, 
was  held  sufficient  after  verdict,  where  the  re- 
spondent's knowledge  of  the  existence  of  such 
prosecution,  or  of  the  obligation  of  the  witness 
so  to  attend,  was  not  directly  averred,  but  only 
implied  to  a  certain  extent  in  the  description 
of  the  offense.    State  v.  Keyes, 

8.  Impeding  an  officer. 


116.  What  is.  Evidence  that  the  respond- 
ent,  being  present,  advised  a  person  against 
whom  a  deputy  ^eriff  had  a  precept  for  his 
arrest,  to  draw  a  line  on  the  ground  and  to  for- 
bid the  officer  to  pass  it,  and  that  if  the  officer 
should  pass  the  line  he  could  lawfully  knock 
down  or  kill  the  officer,  was  heid  to  sustain  an 
indictment  for  impeding  and  hindering  an  of- 
ficer in  the  execution  of  his  office,  where  the 
party  acted  according  to  such  advice,  and  com 
mitted  personal  violence  upon  the  officer.  State 
V.  Caldwell,  2  Tyl.  212. 

117.  To  constitute  the  statute  offense  of  im 
peding  or  hindering  an  officer  in  the  exe 
cution  of  his  office,  the  impediment  or  hin- 
drance must  be  while  the  officer  is  in  the 
actual  discharge  of  the  duties  of  his  office ;  and 
it  is  not  enough  that  the  act  may,  in  its  remote 
consequences  only,  have  the  effect  of  prevent- 
ing the  officer  from  discharging  his  official  duty. 
Thus,  where  a  writ  had  been  served  upon  the 
respondent  and  returned  to  the  justice,  and  the 
evening  before  the  day  set  for  trial  the  respond- 
ent, under  some  pretense,  obtained  the  writ 
from  the  justice  and  carried  it  away,  and  on 
the  day  of  trial  refused  to  deliver  it  up  and  de 
nied  that  he  had  received  it,  whereby  the  suit 
failed ;— Held,  that  this  was  not  an  offense 
against  the  statute.    State  v.  Lovett,  3  V t.  110. 

118.  Authorized  person.  Impeding,  in 
the  service  of  a  writ,  a  person  specially  author- 
ized by  a  justice  to  serve  it,  is  not  impeding 
"an  officer  in  the  execution  of  his  office," 
within  the  meaning  of  Q.  S.  c.  115,  s.  13.  StaU 
V.  MeOmber,  6  Vt.  215. 

119.  Extent  of  right  to  impede  officer. 
An  officer,  or  other  person  specially  authorized, 

'  in  good  faith  attaching  personal  property  as  the 
property  of  the  defendant  in  the  process,  al- 
though such  defendant  may  have  no  attachable 
interest  therein,  cannot  be  forcibly  resisted  in 
making  the  attachment,  nor  can  the  property 
be  forcibly  recaptured,  even  by  the  reid  owner 
of  the  property.  State  v.  Dovmer,  8  Vt.  424. 
State  V.  Buclianan,  17  Vt.  573. 

120.  It  is  no  defense  to  an  indictment  for 
forcibly  resisting  an  officer  in  the  execution  of 
his  office  in  the  making  of  an  attachment,  or 


for  an  assault  and  battery,  that  the  property 
which  he  was  about  to  attach  was  not  the  prop- 
erty of  the  defendant  in  the  process,  but  was 
the  property  of  the  respondent.    lb. 

121.  The  owner  of  personal  property  may 
assert  his  claim  thereto,  where  it  is  about  to  be 
attached  as  the  property  of  another,  and  may 
make  use  of  any  peaceable  means  to  prevent  its 
attachment,  or  to  keep  or  regain  possession  of 
it,  when  this  can  be  done  without  using  any 
force  or  violence  against  the  officer — without 
violence  to  his  person,  or  threats  of  personal 
violence.  Under  these  circumstances,  the  de- 
fendant's ownership  is  a  defense  to  an  indict- 
ment for  impeding  the  officer  in  the  execution 
of  the  process.  State  v.  Miller,  12  Vt.  437  ;— 
and  to  an  action  of  trespass  for  carrying  away 
the  property.    Merritt  v.  Miller,  13  Vt.  416. 

122.  A  sheriff,  for  the  purpose  of  arresting 
the  defendant  in  his  own  dwelling  house  upon 
civil  process,  broke  open  the  outer  door,  and, 
having^  entered,  attempted  to  arrest  him,  when 
the  defendant  forcibly  resisted  him.  Held,  the 
breaking  being  unlawful,  that  the  attempt  to 
arrest  was  unlawful,  and  that  resistance  by  the 
defendant  was  lawful ;  and  that  an  indictment 
did  not  lie  against  the  defendant  therefor. 
StaU  V.  Hooker,  17  Vt.  658.     19  Vt.  154. 

123.  Indictment.  An  indictment  under 
the  statute  for  impeding  an  officer  in  the  exe- 
cution of  his  office  (G.  S.  c.  115,  s.  13),  charg- 
ing resistance  to  the  service  of  process,  muit 
set  forth  the  process,  the  mode  in  which  it 
was  attempted  to  be  executed,  the  particular 
mode  of  the  resistance,  and  the  respondent's 
knowledge  of  the  character  in  which  the  officer 
claimed  to  act.  State  v.  Downer,  8  Vt.  424. 
StaU  V.  Burt,  25  Vt.  873. 

124.  An  indictment  for  such  offense  was 
?ield  ill  under  the  statute,  but  good  for  an  as- 
sault at  common  law.    Ih. 

125.  Conspiracy  to  impede.  The  offense 
of  a  conspiracy  to  impede  an  officer  in  the  exe- 
cution of  his  office  is  not  merged  in  the  offense 
of  impeding  him.  The  two  offenses  are  dis- 
tinct and  independent,  and  of  the  same  grade. 
StaU  V.  Noyes,  25  Vt.  415. 

126.  In  an  indictment  for  such  conspiracy, 
it  is  not  necessary  to  set  forth  the  process,  nor 
the  means  to  be  used  to  effect  the  conspiracy. 
lb.    See  StaU  v.  Keach,  40  Vt.  113. 

127.  The  unlawful  agreement  is  the  gist  of 
the  offense  of  conspiracy.  In  an  indictment 
therefor,  it  is  not  necessary  to  charge  the  exe- 
cution of  the  unlawful  agreement,  nor  to  prove 
it  on  trial,  if  charged,    i^. 


VI.    Offenses  Against  the  Pubuo  Pbaob. 
G.  S.  OH.  116. 

128.    Challenge.    An  indictment  for  send- 
ing a  written  challenge  to  fight  a  duel  does  not 
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lie  upon  Sec.  20  of  Blade's  Stat.  270,  against 
inferior  crimes,  viz :  breach  of  the  peace,  **  by 
threatening,  quarrelling,  chaUenging,''  &c.  State 
V.  8,  8.y\  Tyl.  180. 

129.  Threats.  Threats,  In  order  to  violate 
that  sense  of  security  which  is  the  public  peace, 
and  so  constitute  a  breach  of  the  peace  under 
the  statute,  must  be  of  some  grievous  bodily 
harm,  and  be  put  forth  in  a  desperate  and  reck- 
less manner,  accompanied  by  acts  showing  a 
formed  intention  to  execute  them, — must  be  in- 
tended to  put  the  person  threatened  in  fear  of 
bodily  harm  and  must  produce  that  effect,  and 
be  of  a  character  calculated  to  produce  that  ef- 
fect upon  a  person  of  ordinary  firmness.  State  v. 
Benedict,  11  Vt.  236. 

130.  Anno3raiice.  A  grand  juror's  com- 
plaint charged  that  the  respondents  did  break 
and  disturb  the  public  peace,  by  ringing  and 
causing  to  be  rung  and  tolled  a  certain  church 
bell  and,  well  knowing  that  one  P  was  then  liv- 
ing, did  report  and  aver  that  said  P  was  dead 
and  was  to  be  buried  on  the  next  succeeding 
day,  and  did  ring  the  said  bell  with  intent  to 
have  it  believed  that  said  P  was  then  dead,  and 
with  intent  to  annoy,  harass  and  vex  said  P 
and  his  family  and  friends.  Held,  that  this  did 
not  charge  a  breach  of  the  peace  under  the  stat- 
ute (G.  S.  c.  116,  s.  1) ;  and  judgment  was  ar- 
rested.   State  V.  mggs,  22  Vt.  821. 

131.  Oomplaint  for  breach  of  the  peace. 
The  complaint,  under  G.  8.  c.  116,  s.  1,  charged 
that  M,  at,  &c.,  on,  &c.,  **in  and  upon  one  W 
did  make  an  assault,  and  him  the  said  W  did 
then  and  there  with  fists,  clubs,  sticks,  andiron 
instruments,  strike,  beat,  bruise  and  wound,  to 
the  great  injury  Of  the  said  W,  and  thereby  and 
by  his  tumultuous  and  offensive  carriage,  and 
by  threatening  and  challenging  the  said  W,  the 
said  M  did  disturb  and  break  the  public  peace, 
contrary,"  Ac.  Held,  that  the  complaint  charg- 
ed but  one  offense,  viz :  a  breach  of  the  peace,' 
and  was  not  objectionable  for  duplicity.  State 
V.  Matthews,  42  Vt.  542. 

132.  The  statute  enumerates  several  modes 
of  disturbing  and  breaking  the  public  peace, 
but  the  offense  is  one.    lb. 

133.  The  words  "tumultuous  and  offensive 
carriage,  threatening,  quarrelling  and  challeng- 
ing,"  alone,  would  be  insufficient,  as  not  con- 
stituting such  a  statement  of  facts  as  import 
with  sufficient  certainty  a  breach  of  the  peace; 
but  the  facts  which  constitute  such  offensive 
and  tumultuous  carriage,  &c.,  should  be  alleged. 
But  the  assaulting,  beating  and  striking,  in  this 
case,  import  a  breach  of  the  peace,  and  these  other 
words  may  be  treated  as  descriptive  of  the  cir- 
cumstances accompanying  the  assault,  and  are 
harmless,  and  might  be  stricken  out.    lb. 

134.  A  complaint  alleging  that  the  respond- 
ent **  did  disturb  and  break  the  the  public  peace 
^  tumultuous  and  offensive  carriage,    ♦    ♦    ♦ 


by  threatening,  quarrelling  with,  challenging, 
assaulting,  beating  and  striking  "  L,  sufficiently 
shows  the  means  by  which  the  offense  was 
committed.  Such  complaint  was  held  good. 
State  V.  Hanleg,  47  Vt.  290. 

135.  Swearing  the  peace.  Qu^Bre— Wheth- 
er the  common  law  remedy  of  swearing  the 
peace  against  one  who  threatens  an  offense,  ex- 
ists in  this  State.  Redfield,  J.,  in  State  v.  Btfi- 
edict,  11  Vt.  239.    (See  G.  8.  c.  31,  s.  12.) 

VII.    Offenses  Against  Chastity,  Morality 
AND  Dbobnoy.    G.  S.  oh.  117. 

136.  AdiQtery— Proof  of  the  act.    To 

warrant  a  conviction  upon  an  indictment  for 
adultery,  it  is  not  sufficient  to  prove  that  the 
parties  were  found  in  bed  together  under  cir- 
cumstances warranting  the  presumption  of  an 
illicit  intent  between  them,  since  this  consti- 
tutes a  distinct  offense  under  another  section  of 
the  same  statute ;  and  a  presumption  of  guilt 
should  not  be  drawn  from  the  opportunity  to 
commit  a  crime,  when  the  corpus  delicti  is  not 
proved.    StaU  v.  Wop,  6  Vt.  311. 

137.  —not  a  felony.  Adultery  was  not  a 
felony  at  common  law,  nor  a  crime  punishable 
in  the  common  law  courts ;  nor  is  it  made  a 
felony  by  the  statute  which  declares  it  a  crime 
to  be  punished  by  imprisonment  in  the  state 
prison.    State  v.  Cooper,  16  Vt.  651. 

138.  Under  the  statute  making  it  burglary 
in  the  night  time  to  break  and  enter  any  dwell- 
ing house,  &c.,  with  intent  to  commit  the  crime 
of  **  murder,  rape,  robbery,  larceny,  or  any 
other  felony''  (G.  S.  c.  118,  s.  7),  the  respond- 
ent was  indicted  for  so  breaking  and  entering 
with  intent  to  commit  adultery.  After  verdict, 
judgment  was  arrested; — for  that  adultery  was 
not  a  felony.    lb. 

139.  Particeps  as  a  witness.  On  trial 
for  adultery,  the  particeps  was  not  allowed  to 
testify  to  the  fact.  State  y.  Annice,  N.  Chip.  9. 

140.  Proof  of  marriage.  On  such  trial  it 
is  necessary  to  prove  a  marriage  in  fact.  Repu- 
tation and  cohabitation  alone  are  not  sufficient ; 
otherwise,  by  CMpman,  C.  J.  in  an  action  for 
crim.  con,    lb. 

141.  Blanket  act.  The  law  is  the  same  in 
a  prosecution  under  the  "blanket  act.  "  (G.  8. 
c.  117,  s.  3.)    State  v.  Mood,  12  Vt.  396. 

142.  An  indictment  under  the  * 'blanket 
act"  must  charge  the  illicit  intent  to  be  between 
them, — that  both  parties  had  the  illicit  intent. 
State  V.  ChaUs,  Brayt.  181. 

143.  Bigamy— Indictment.  An  indict- 
ment for  polygamy  under  the  statute  (G.  8. 
c.  117,  s.  5),  alleging  both  marriages  to  have 
been  had  in  other  States,  and  charging  that  the 
respondent  feloniously  cohabited  with  the  sec- 
ond wife  in  this  State,  was  held  bad,  on  motion 
in  arrest,  for  ^ot  alle^n^  that  suob  second  mar? 


Digitized  by 


Google 


214 


CRIMES,  Vin,  IX. 


riage  was  unlawful  in  the  State  where  it  was 
had.     State  v.  Palmer,  18  Vt.  570. 

144.  An  indictment  for  bigamy  was  held 
ill  on  demurrer,  because  the  time  and  place  of 
the  first  marriage  were  left  blank.  Stale  v. 
LaBwe,  26  Vt.  766  (Changed  by  G.  8.  c.  117, 
s.  8.) 

145.  Evidence  of  marriage.  Upon  a  trial 
for  bigamy; — Held^h^X  evidence  that  the  person 
by  whom  a  marriage  ceremony  was  performed 
in  another  State  was,  in  the  one  case,  reputed  to 
be  and  that  he  acted  as  a  justice  of  the  peace, 
and,  in  the  other  case,  as  a  minister  of  the  gos- 
pel, was  prima  fa4^  proof  of  such  person's  offi- 
cial or  ministerial  character.  State  v.  Abbey, 
29  Vt.  60. 

146.  Incest.  An  indictment  in  one  count 
for  incest,  charging  the  offense  as  committed 
on  a  day  named,  ''and  on  divers  other  days 
and  times  between  that  day  and''  a  certain 
later  day  named,  was  held  ill  on  motion  in  ar- 
rest.    State  V.  Temple,  88  Vt.  87. 

147.  In  a  trial  for  incest,  under  an  indict- 
ment in  one  count,  the  court  admitted  evidence 
of  distinct  offenses  on  different  occasions  at 
remote  periods  of  time,  after  the  respondent's 
counsel  had  insisted  that  the  State  should  be 
confined  in  the  proof  to  a  single  occasion.  Held 
erroneous.     lb, 

148.  Indecent  exposure  of  person.  Where 
a  man  indecently  and  purposely  exposed  his 
private  parts  to  a  woman,  and  solicited  her  to 
have  sexual  intercourse  with  him,  although  no 
third  person  was  present ; — Held,  that  he  was 
indictable,  under  Q.  S.  c.  117,  s.  11,  for  "open 
and  gross  lewdness  and  lascivious  behavior." 
State  V.  MiUard,  18  Vt.  574. 

149.  Procuring  miscarriage.  It  is  not 
essential  to  constitute  the  offense  of  attempting 
to  procure  "the  miscarriage  of  a  woman  preg- 
nant with  a  child,"  under  G.  S.  c.  117,  s.  10, 
that  the  foetus  should  then  be  alive.  State  v. 
H(mard,  82  Vt.  880. 

150.  Honse  of  ill-flBune.  The  offense  of 
keeping  a  house  of  ill-fame  is  local,  and  must 
be  described  as  committed  in  a  particular  town  ; 
and  the  prosecutor  is  confined  in  his  proof  to 
the  town,  and  cannot,  as  in  other  cases,  prove 
an  offense  within  the  county ;  but  a  more  par- 
ticular description  of  the  house  is  not  required. 
State  V.  Nixon,  18  Vt.  70. 

151.  This  offense  does  not  depend  upon  the 
motive  of  the  person  keeping  the  house.  Al- 
though alleged  in  the  indictment  that  it  was 
kept  for  filthy  lucre  and  gain,  such  purpose 
need  not  be  proved,  nor  what  was  the  actuating 
motive  of  the  offender.     lb, 

152.  Obscene  publication.  An  indict- 
ment for  selling  an  obscene  publication  should 
ordinarily  set  it  forth  in  hose  verba,  as  in  indict- 
ments for  libel  or  forgery ;  but  this  may  be  ex- 
cused, where  the  publication  is  of  so  gross  a 


character  that  spreading  it  upon  the  record 
would  be  an  offense  against  decency,  and,  so 
alleging  it,  it  may  be  described  in  general 
terms.     State  v.  Brown,  27  Vt.  619. 

153.  Disturbing  remains  of  the  dead. 
The  statute  offense  of  disturbing  "the  remains 
of  any  dead  person"  was  set  forth  in  an  indict- 
ment as  disturbing  "the  dead  body  of  Benja- 
min P.  Calfe,  then  lately  before  laid  in  a  coffin 
and  interred,"  &c.  Held  sufficient.  State  v.  - 
IJtUe,  1  Vt.  881. 

Vllf.    Offenses  Against  Pttblio  Pouot. 
G.  S.  Ch.  119. 

154.  Playactors.  Under  a  statute  provid- 
ing that  "  if  any  company  of  players  or  persons 
whatever  shall  exhibit  any  tragedies,  comedies, 
&c.,  each  person  so  exhibiting  shall  forfeit  and 
pay,"  &c.  (G.  8.  c.  119.  s.  16.)— ITcW,  that 
an  information  was  ill  which  charged  that  the 
defendant  exhibited  tragedies,  &c.,  without  al- 
leging that  he  was  one  of  a  "company  of  play- 
ers or  persons,"  &c.     State  v.  Fox,  15  Vt.  22. 

155.  Military  enlistment  Under  G.  S. 
c.  119,  s.  29,  prohibiting  the  enlisting  of  "any 
person  in  this  State  for  military  service  without 
this  State,"  &c,,  an  indictment  was  held  good 
on  demurrer,  which  charged  that  the  defend- 
ant at  Fairfax,  in  the  county,  of  Franklin,  en- 
listed one  E  O,  &c.,— omitting  the  averment 
that  E  O  was  in  this  State  at  the  time  of  the  en- 
listment—since  the  enlistment  could  not  have 
been  at  Fairfax,  as  alleged,  unless  E  O  was  at 
that  time  in  this  State.  State  v.  Cook,  88  Vt. 
487. 

156.  Killing  deer.  A  complaint  for  viola- 
tion of  the  statute  against  killing  deer  (Act 
1866,  No.  184),  which  prohibited  such  killing 
for  ten  years,  alleged  the  offense  to  have  been 
committed  on  a  certain  day  named — which  date 
Vas  in  fact  within  said  period  of  ten  years. 
Held  sufficient,  without  a  distinct  averment 
that  the  offense  was  committed  within  such 
period.    State  v.  Norton,  46  Vt.  268. 

IX.    Cbiminal  Prooedurx. 

1.  Proceedings  before  justice. 

157.  Complaint— by  town  grand  Jnror. 

From  1797  to  1801,  town  grand  jurors  were  not 
general  informing  officers,  and  could  not  prefer 
a  complaint  for  theft.  Brackeit  v.  State,  3 
Tyl.  162.    11  Vt.  844.    (Since  changed.) 

158.  .  —  by  private  prosecutor.  A  war. 
rant,  upon  the  complaint  of  a  private  informer, 
cannot  legally  issue  without  oath  of  the  com- 
plainant ;  and  this  must  appear  by  the  magis- 
trate's certificate.    State  v.J  H,l  Tyl.  444. 

150.  Any  person  may  make  complaint  to  a 
justice  of  the  peace  for  a  crime  or  misdemeanor. 
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for  the  purpose  of  having  an  examination  and 
commitment,  taking  the  oath  required  by  the 
constitution  and  giving  the  security  required  by 
the  statute.  After  binding  over  or  commitment 
for  trial,  the  prosecution  then  becomes  public 
and  must  be  conducted  by  the  officer  appointed 
for  that  purpose,  unless  it  be  for  som^  offense 
where  the  complainant  has  an  interest  in  the 
prosecution  and  conviction  of  the  ofifender. 
StaU  Treamrer  v.  Rice,  11  Vt.  389.  28  Vt. 
815.     (See  G.  8.  c.  124,  s.  8,  and  »eq.) 

160.  In  case  of  a  prosecution  for  a  high 
crime  or  misdemeanor  commenced  by  a  private 
prosecutor,  where  he  had  no  pecuniary  interest 
in  the  conviction,  a  recognizance  taken  as  well 
to  the  prosecutor  as  the  treasurer  of  the  State 
for  the  appearance  of  the  respondent,  was  held 
void.  It  should  have  been  to  the  treasurer 
alone.    lb, 

161.  —by  State's  attorney.  State's  attor- 
neys  have  authority,  by  information,  to  bring 
persons  accused  of  offenses  before  justices,  and 
to  cause  them  to  be  bound  up ;— that  they  are 
only  to  aid  town  grand  jurors  in  such  prosecu- 
tions, is  unreasonable  and  absurd.  Treamrer 
V.  Brooks,  28  Vt.  698. 

162.  Where  some  officer  other  than  the 
State's  attorney  is  authorized  to  commence 
suits  in  behalf  of  the  State,  the  defendant  can- 
not claim,  as  a  matter  of  right,  that  the  suit 
should  be  dismissed  because  not  prosecuted  by 
the  State's  attorney.  State  v.  Bradish,  84  Vt. 
419. 

163.  Complaint  must  show  authority  of 
prosecntor.  It  is  indispensable  that  a  com- 
plaint in  a  criminal  prosecution  should  show, 
on  its  face,  that  it  is  presented  by  one  having 
the  proper  authority.  State  v.  Soragan,  40  Vt. 
450. 

164.  Thus,  a  complaint  for  a  violation  of  an 
ordinance  of  the  city  of  Burlington  was  pre- 
sented by  "Leverett  B.  Englesby,  city  attorney, 
within  and  for  the  county  of  Chittenden."  ffeld, 
that  the  words  "city  attorney,"  applying  as  well 
to  another  city  as  to  the  city  of  Burlington, 
were  too  indefinite  to  show  the  necessary  au- 
thority, and  there  being  no  such  county  officer, 
the  complaint  was  held  ill  on  demurrer.    lb. 

165.  —  and  of  magistrate.  A  complaint 
for  violation  of  an  ordinance  of  the  city  of  Bur- 
lington was  directed  "To  David  Head,  Esq., 
recorder  of  the  city  of  Burlington,  mtMn  and 
for  the  county  of  Chittenden.^'  Upon  demurrer, 
it  was  objected  that  there  was  no  such  officer  as 
recorder  of  the  county.  Held,  that  these  last 
words  of  inisdescription  could  be  rejected,  and, 
leaving  the  previous  true  description  to  stand, 
the  complaint  was  sufficient.    lb. 

166.  Memorandum  of  names  of  witnesses. 
G.  8.  c.  15,  s.  87,  requiring  a  memorandum  of 
the  names  of  the  witnesses  in  support  of  the 
prosecution  to  be  subjoined  to  a  grand  juror's 


complaint,  has  always  been  held  iohe  directory, 
and  the  omission  to  be  no  cause  for  quashing 
the  proceedings.  Bennett,  J.,  in  Downer  v. 
Baa;ter,  80  Vt.  474. 

167.  The  objection  to  an  omission  of  such 
memorandum  must  be  taken  at  the  earliest  op- 
portunity, or  it  is  waived.  It  is  not  reached  by 
a  demurrer.     State  V.  Norton,  45  Vt.  258. 

168.  It  is  not  ground  for  abatement  of  a 
grand  juror's  complaint,  that  the  names  of  the 
witnesses  to  support  it  are  not  subjoined  to  it. 
State  V.  ffanley,  47  Vt.  290. 

169.  Minute  of  presentment.  Under  the 
statute  which  provides  that  every  complaint, 
&c.,  in  a  criminal  prosecution  **  shall  be  void," 
unless  the  magistrate  shall  make  a  minute  of 
the  true  day,  &c.,  when  presented  ; — Held,  that 
a  recognizance  taken  by  a  justice  for  appear- 
ance to  the  county  court,  where  no  such  min- 
ute was  made,  was  void.  State  v.  Cook,  6  Vt. 
982. 

170.  But  a  judgment  rendered  upon  such 
complaint,  or  process,  is  valid,  until  set  aside 
or  reversed.  Allen  v.  Huntington,  2  Aik.  249. 
25  Vt.  850.    82  Vt.  628. 

171.  Venue— Waiver.  Where  a  party 
was  prosecuted  before  a  justice  for  an  of- 
fense committed  in  a  town  other  than  the  place 
of  trial,  or  where  the  respondent  resided,  and 
this  appeared  in  the  complaint,  and  he  raised 
no  objection  thereto  until  after  the  close  of  the 
opening  argument  for  the  prosecution ;— J?€W, 
that  the  objection  was  waived,  and  that  the  jus- 
tice acted  properly  in  proceeding  with  the  trial 
to  judgment.  (G.  8.  c.  81,  s.  2.)  State  v.  Mea- 
der,  47  Vt.  78. 

172.  Misjoinder.  A  complaint  before  a 
justice  for  several  offenses  of  the  same  char- 
acter, was  held  sufficient  on  demurrer  in  the 
county  court,  where,  as  to  one  count,  the  jus- 
tice had  no  jurisdiction  to  try,  but  only  to  in- 
quire and  bind  over,  or  discharge,  and  as  to  the 
others  he  had  jurisdiction  to  try,  and  did  try 
and  convict,  making  no  order  as  to  the  first 
count.  This  is  not  a  misjoinder.  He  might 
bind  over  or  discharge  on  the  first  count,  and 
convict  on  the  others.  State  v.  Peck,  82  Vt. 
172. 

^173.  Warrant.  The  warrant  attached  to  a 
criminal  complaint  is  process  issued  merely  to 
bring  the  respondent  into  court ;  and,  when  in 
court,  the  proceedings  against  him  on  the  com- 
plaint may  be  had,  whatever  the  warrant  or 
service  which  brought  him  may  have  been.  A 
plea  in  abatement  for  defective  service  of  the 
warrant  should  be  either  rejected,  or  overruled. 
State  V.  Clark,  44  Vt.  686. 

174.  Eecord.  The  justice's  record  in  a 
criminal  case  must  show  the  place  where  his 
court  was  held,  that  it  may  be  seen  to  have 
been  within  his  conmiission.  Braekett  v.  State^ 
2  Tyl.  152. 
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175.  An  appealing  party  in  a  criminal  case 
went  to  trial  on  a  compl^nt  as  recited  in  the 
justice's  record,  a  copy  of  the  orig^inal  com- 
plaint not  being  sent  up;— Held  sufficient,  on 
motion  in  arrest,  the  record  sufficiently  show- 
ing what  the  complaint  was,  and  it  being  suffi- 
cient as  recited.     SUUe  v.  KeUf^,  47  Vt.  294. 

176.  Appeal.  Held,  that  in  a  criminal 
prosecution  before  a  justice,  the  respondent  is 
not  deprived  of  his  appeal  by  pleading  guilty 
before  the  justice.  State  v.  LiUle,  42  Vt.  430. 
(G.  8.  c.  31,  s.  63.) 

177.  The  duty  of  a  justice  to  receive  pay- 
ment of  a  line  and  cost,  where  the  respondent 
appeals,  is  suspended  when  the  time  prescribed 
by  the  statute,  within  which  the  respondent  had 
a  right  to  pay,  has  expired,— that  is,  12  days 
before  the  session  of  the  court  to  which  the 
case  is  appealed — and  can  be  revived  only  in 
the  event  that  neither  party  enters  the  appeal 
during  that  term.     State  v.  Woolep,  44  Vt.  363. 

178.  The  act  of  procuring  the  affirmance  of 
the  judgment  of  a  justice  in  a  criminal  case  ap- 
pealed, is  in  the  nature  of  a  motion  to  the 
county  court,  and  need  not  be  done  personally 
by  the  officer  to  whose  duties  it  most  properly 
pertains.  Where  such  judgment  was  affirmed 
on  application  of  the  prosecuting  town  grand 
juror ',— Held  J  that  it  was  competent  for  the 
county  court  to  decide  whether  the  State  was 
properly  represented,  and  that  there  was  no  er- 
ror herein.    lb. 

2.  Indictment  and  information. 

179.  Constitation.  Article  V.  of  the  amend 
ments  to  the  U.  S.  Constitution,  providing  that 
**  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  ex 
cept,"  &c.,  has  reference  only  to  proceedings 
in  the  tribunals  of  the  United  States.  State  v. 
Keyee,  8  Vt.  67. 

180.  Grand  Jury.  It  is  no  cause  for  quash- 
ing an  indictment  against  a  town,  that  one  of 
the  grand  jury  who  returned  the  bill  was  a  rated 
inhabitant  of  the  town.  The  objection  is  one 
which  it  is  not  competent  for  the  town  to  make, 
since  the  interest  of  the  juror  was  to  shield  t^ 
town  from  indictment.  State  v.  Newfane,  12 
Vt.  422. 

181.  Caption.  In  an  information  or  com 
plaint  by  a  State's  attorney,  or  town  grand  ju- 
ror, it  is  not  necessary  to  aver  that  it  is  made 
upon  his  oath  of  office.  State  v.  Sickle,  Brayt. 
182.     State  v.  Comstock,  27  Vt.  653. 

182.  An  indictment  commenced  thus:— 
**  The  grand  jurors  within  and  the  body  of  the 
county,"  &c.  Held,  on  motion  in  arrest,  that 
the  omission  of  the  word  for,  after  the  word 
''and,"  did  not  vitiate  the  indictment.  State  v. 
Brady,  14  Vt.  36§, 


183  The  commencement  of  an  indictment, 
as  follows—**  The  grand  jurors /<?r  the  people  of 
the  Stale  of  Vermont,  upon  their  oath  present," 
&c. — was  considered  proper,  and  was  held  suf- 
ficient on  motion  in  arrest.  Stale  v.  Nixon,  18 
Vt.  70. 

184.  On  motion  in  arrest,  defects  in  the  cap- 
tion of  an  indictment,  or  even  the  omission  of 
the  caption,  cannot  be  noticed.  lb.  State  v. 
Thibeau,  30  Vt.  100.  State  v.  Gilbert,  13  Vt. 
647. 

185.  Conclosion.  The  conclusion  of  an 
indictment,  "contrary  to  the  statute,"  &c.,  is 
good.     State  v.  Newton,  42  Vt.  537. 

186.  Indorsement.  **True  Bill,"  instead 
of  **^  True  Bill,"  is  a  sufficient  indorsement 
of  an  indictment.  Stale  v.  Davidson,  12  Vt. 
300. 

187.  The  foreman  of  a  grand  jury  signed  his 
name  to  the  indorsement,  '^a  true  bill,"  upon 
an  indictment  found,  but  without  appending  to 
his  name  the  word  *' foreman.'*  A  motion  to 
quash  for  this  cause  was  overruled.  Held  cor- 
rect. State  V.  Brown,  31  Vt.  602.  (G.  8.  c 
37,  s.  14.) 

188.  Minute  of  presentment.  The  clerk's 
minute  upon  an  indictment  was  as  follows: 
**  Orleans  County  Court, Dec.  T.,  1888,  received 
and  filed  this  20th,  1888."  Held  a  sufficient 
minute  of  **  the  true  day,  month  and  year," 
where,  by  reference  to  the  records  of  the  term, 
it  appeared  that  it  could  only  signify  the  29th 
day  of  the  month  of  December.  State  v.  Bartr 
leU,  11  Vt.  650. 

189.  An  objection  to  an  indictment  that  a 
minute  of  the  true  day,  «&c.,  when  the  same 
was  exhibited  w^  not  entered  upon  it,  as  re- 
quired  by  statute  (G.  S.  c.  62,  ss.  8,  10),  must 
be  made  before  pleading  the  general  issue,  or 
it  will  be  treated  as  waived.  State  v.  Butler, 
17  Vt.  145. 

190.  Form  and  substance— English  lan- 
guage. The  statute  requiring  judicial  pro- 
ceedings to  be  in  the  English  language  does  not 
preclude,  in  either  civil  or  criminal  pleadings, 
the  use  of  the  Arabic  numeral  figures  in  uni- 
versal use  to  express  numbers,— as  dates,  sums, 
amounts,  &c.  State  v.  Hodgeden,  3  Vt.  481. 
Hyde  v.  Moffat,  16  Vt.  271.  Clark  v.  Stough- 
ton,  18  Vt.  60.     StaU  v.  Paddock,  24  Vt.  315. 

191.  The  words  Anno  Domini,  or,  by  con- 
traction,  A.  D.,  have  become  English  by  adop- 
tion, and  are  sufficient  in  an  indictment,  as 
equivalent  to  the  year  of  our  Lord— or,  they 
might  be  omitted  altogether  as  the  prefix  to  a 
date,  as  being  superfluous.  State  v.  Hodgeden. 
State  V.  Gilbert,  13  Vt  647.  22  Vt.  486.  State 
V.  Clark,  44  Vt.  636. 

192.  Vi  et  armis.  The  omission  of  vi  et 
armis  is  not  fatal  where  the  averments  show 
that  the  criminal  act  was  commited  with  force 
and  violence^    State  v,  Hanley^  47  Vt.  290  y^ 
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or  when  these  words  may  be  fairly  implied  from 
the  other  words  used— as,  from  the  word  fel- 
loniously  in  larceny.  Brackett  v.  SttUe^  2  Tyl. 
152. 

193.  Statutable  offense.  It  is  not,  in 
general,  necessary  in  an  indictment  for  a  stat- 
utable offense  to  follow  the  exact  wording  of 
the  statute.  It  is  sufficient  if  the  offense  be  set 
forth  with  substantial  accuracy  and  certainty  to 
a  reasonable  intendment.  State  v.  lAttle^  1  Vt. 
831.     6  Vt.  598. 

194.  If  a  statute  enumerates  offenses  dis- 
junctively, the  indictment  should  charge  them 
conjunctively,  in  cases  where  there  is  no  repug 
nancy  in  the  offenses,  or  in  the  penalty.  St^Ue 
V.  Woodward,  25  Vt.  616. 

195.  General  rules.  Distinction  between 
felonies  and  misdemeanors,  as  to  indictment 
and  proceedings  in  trials.  JState  v.  W heeler ,  8 
Vt.  844-847. 

196.  Where  the  act  complained  of  becomes 
a  crime  only  from  its  peculiar  relations  or  cir- 
cumstances, and  without  them  would  not  be 
unlawful,  those  relations  or  circumstances  must 
be  set  forth  in  the  indictment.  State  v.  Day, 
8  Vt.  188. 

197.  In  an  indictment,  every  fact  and  cir- 
cumstance which  is  a  necessary  ingredient  to 
constitute  the  offense  should  be  stated,  and  an 
omission  to  set  forth  such  facts  is  fatal.  If  all 
the  facts  stated  may  be  true,  and  still  the  per- 
son indicted  not  guilty  of  the  offense  charged, 
the  indictment  is  insufficient,  and  no  sentence 
can  be  pronounced  thereon.  SttUe  v.  North- 
field,  13  Vt.  565. 

198.  An  indictment  set  forth  a  term  of  the 
county  court  as  held  and  a  certain  cause  as  tried 
before  the  chief  judge,— naming  him.  Held 
ill  on  demurrer ; — that  it  was  not  necessary  to 
name  any  of  the  judges,  but,  being  named,  the 
averment  could  not  be  rejected  as  surplusage ; 
and  if  either  was  named,  enough  should  have 
been  named  to  constitute  a  quorum,  or  it  should 
have  been  averred  that  the  others  were  disqual- 
ified.    State  V.  Freeman,  15  Vt.  722. 

199.  Time  and  place.  Where  a  single  and 
distinct  offense  is  charged  to  have  been  com- 
mitted on  a  day  certain — as  liquor  selling — the 
indictment  is  not  rendered  ill  by  the  addition, 
"and  at  divers  other  times,"  &c.  This  last 
may  be  rejected  as  surplusage.  State  v.  Mun- 
ffer,  15  Vt.  290.    (1848.) 

200.  An  indictment  for  liquor  selling  charg- 
ed  that  the  respondent  on,  &c.,  at,  &c.,  "sell 
and  dispose  of,"  &c.  Held,  after  verdict,  that 
the  auxiliary,  did,  to  the  word  ''sell"  would  be 
supplied  by  intendment.  State  v.  Whitriey,  15  Vt. 
298.  81  Vt.  821.   See  State  y.Ijeaeh,  27  Vt.  817. 

201.  In  an  indictment,  every  traversable 
fact  must  be  directly  alleged,  with  time  and 
[dace.  State  v.  LaBore,  26  Vt.  765.  StaU  v. 
LUeh,  88  Vt.  67. 


202.  An  indictment  alleged  the  offense  to 
have  been  committed  at  a  day  in  the  future. 
After  verdict,  the  judgment  was,  for  this  cause, 
arrested  on  motion.     State  v.  Lfteh. 

203.  It  is  a  fundamental  rule  of  criminal 
pleading,  that  the  material  facts  must  be  aver- 
red with  certainty  as  to  time  and  place.  The 
year,  month  and  day  must  be  particularly  stated, 
though  not  necessary  so  to  be  proved ;  and  a 
defect  herein  is  not  cured  by  verdict.  Steele,  J., 
in  State  v.  O'Keefe,  41  Vt.  694. 

204.  Judgment  arrested  after  verdict,  where, 
in  an  indictment  for  larceny,  the  offense  was 
charged  as  committed  on  "the  second  day  of 
March  Anno  Domini  one  thousand  et'ght,'*  State 
v.  G.  8.,  1  Tyl.  295. 

205.  So,  in  an  indictment  for  obtaining 
goods  by  false  tokens,  &c.,  where  both  the  time 
and  place  of  obtaining  the  goods  were  wholly 
omitted.     State  v.  Bacon,  7  Vt.  219. 

206.  So,  under  a  complaint  for  liquor  selling 
charging  the  offense  as  committed  "  on  or  about 
the  2nd  day  of  January,  A.  D.  1867."  State  v. 
aXeefe,  41  Vt.  691. 

207.  So,  a  complaint  for  liquor  selling, 
charging  the  sale  as  made  on  a  certain  day  of 
the  month,  but  omitting  the  year,  and  alleging 
a  former  conviction  in  1863,  but  omitting  the 
month  and  day,  was  held  ill,  on  demurrer,  in 
both  respects.     State  v.  Kennedy,  86  Vt.  568. 

208.  Words  of  statute.  Where  a  sUtute 
punishes  a  common  law  offense  by  its  legal  or 
common  law  designation,  without  enumerating 
the  acts  which  constitute  it,  it  is  necessary  in 
an  indictment  to  use  the  terms  which  techni- 
cally charge  the  offense  named  at  common  law. 
But  this  is  not  necessary  in  an  indictment  upon 
a  statute,  where  the  statute  is  of  itself  complete, 
and  embraces  and  enumerates  all  the  elements 
constituting  the  crime  the  legislature  had  in 
view ;  and  where  the  statute  so  describes  the 
offense,  or  creates  it,  it  is  sufficient  that  the  in- 
dictment  lay  the  offense  in  the  words  of  the 
statute.  State  v.  Daley,  41  Vt.  564.  StaU  v. 
Cook,  88  Vt.  487.  State  v.  Jones,  88  Vt.  448. 
State  V.  Clark,  44  Vt.  636. 

209.  Negativing  exception.  Where  a 
statute  created  an  offense,— as  by  the  words 
**give  away",— and  a  subsequent  statute  quali- 
fied the  words,— as  by  enacting  that  these  words 
should  not  be  construed  to  apply  to  giving 
away  under  certain  circumstances ; — Held,  that 
the  qualification  need  not  be  negatived  in  an 
indictment.  By  Redfield,  C.  J. — This  rule  never 
extends  beyond  a  qualification  in  the  same  sec- 
tion.   State  V.  Freeman,  27  Vt.  528. 

210.  An  indictment  against  one  as  an  ac 
cessory  after  the  fact,  under  a  statute  enacting 
that  "every  person  not  standing  in  the  relation 
of  husband  and  wife,"  Ac,  "to  an  offender, 
who  shall  harbor  and  conceal,"  &c.,  "such  of- 
fender," <&€.,  "shall  be  deemed  an  accessory 
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after  the  fact,"  &c.,  was  hfld  bad,  on  motion  in 
arrest,  for  not  alleging  that  the  defendant  did 
not  stand  in  the  relation  of  husband,  &c.  StaU 
V.  Butler,  17  Vt.  145.    (G.  8.  c.  120,  s.  16.) 

211.  By  RedfieJd,  J.  The  quality  required 
in  the  person  to  commit  the  oflfense,  must  be 
stated.  Where  the  exception  is  in  a  separate 
section  of  the  statute,  or  in  a  proviso,  or  excep- 
tion distinct  from  the  enacting  clause,  this  is 
matter  of  defense  and  need  not  be  alleged ;  but 
if  the  exception  is  contained  in  the  body  of  the 
enacting  clause,  it  is  in  the  nature  of  a  condition 
precedent  and  must  be  alleged.  /&.,  149.  45 
Vt.  261. 

212.  So,  an  indictment  on  the  statute  pro- 
hibiting **any  secular  labor,"  &c.,  on  the  Sab- 
bath, **except  such  only  as  works  of  necessity 
and  charity"  (G.  8.  c.  98,  s.  1.),  was  A<?Wbad, 
for  not  alleging  that  the  act  charged  was  not  a 
work  of  necessity,  or  charity.  8UUe  v.  Barkery 
18  Vt.  195. 

213.  Bennett,  J.  Where  the  exception  is 
in  the  body  of  the  statute  which  enacts  the  of- 
fense, and  enters  into  it  as  a  part  of  its  descrip- 
tion, it  is  necessary  to  state  all  the  facts  which 
constitute  the  offence ;  and  to  do  this,  the  ex- 
ception must  be  negatived.  If  the  exception  is 
distinct  from  the  enacting  clause,  it  then  be. 
comes  matter  of  defense  and  need  not  be  nega- 
tived.    /».,   197.    45  Vt.  261. 

214.  An  indictment  for  polygamy  under  the 
statute  (G.  8.  c.  117,  ss.  5-6),  providing  (s.  5.), 
*  If  any  pers6n  who  has  a  former  husband  or 
wife  living  shall  marry  another  person,"  &c., 
**he  or  she  shall,  except  in  the  cases  mentioned 
in  the  following  section,  be  deemed  guilty  of 
the  crime  of  polygamy,"  &c.  Sec.  6.  then 
provides,  **The  provisions  of  the  preceding 
section  shall  not  extend  to  any  person  divor- 
ced," &c.,  &c.  Held,  that  it  was  not  necessary 
to  allege  that  the  defendant  was  not  within  any 
of  the  specified  exceptions,.  State  v.  Abbey,  29 
Vt.  60. 

215.  By  Isham,  J.  The  question  is,  wheth- 
er the  exception  is  so  incorporated  with  and 
becomes  a  part  of  the  enactment,  as  to  consti- 
tute a  part  of  the  definition  or  description  of  the 
offense ;  for  it  is  inmiaterial  whether  the  excep- 
tion or  proviso  be  contained  in  the  enacting 
clause  or  section,  or  be  introduced  in  a  different 
manner.  It  is  the  nature  of  the  exception,  and 
not  its  location,  which  determines  the  question. 
Nor  does  the  question  depend  upon  any  dis- 
tinction between  the  words  * 'provided"  or  * 'ex- 
cept," as  they  may  be  used  in  the  statute.  The 
exception  should  be  negatived  only  when  it  is 
descriptive  of  the  offense,  or  defines  it ;  where 
it  affords  matter  of  excuse  merely,  it  is  to  be 
relied  upon  in  defense.  The  question  is  one 
not  only  of  pleading  but  of  evidence,  and  where 
the  exception  must  be  negatived  in  the  indict- 
ment, the  allegation  most  be  proved  by  the 


prosecutor,  though  it  involve  the  proof  of  a 
negative.  lb,  66-7.  See  WiUcm,  J.,  in  8taU 
V.  Hodgdon,  41  Vt.  142-8.  State  v.  Palnur,  18 
Vt.  570,  starts  a  gu(ere,  not  decided. 

216.  An  indictment  for  being  a  peddler 
without  license  under  G.  S.  c.  81,  s.  2.— That 
section  defines  who  shall  **be  deemed  a  ped- 
dler"— provided,  however,  that  the  provisions 
of  this  section  sliall  not  be  construed  to  extend 
to  articles  of  provisions  or  produce,"  &c.,  &c. 
Held,  that  the  exceptions  were  not  descriptive 
of  the  offense  nor  defined  it,  and  need  not  be 
negatived  in  the  indictment.  State  v.  Hodgdon, 
41  Vt.  139;  and  see  State  v.  Norton,  45  Vt. 
258. 

217.  Supreme  court.  After  the  supreme 
court  has  adjudged  an  indictment  to  be  sufficient 
on  demurrer,  it  is  matter  in  their  discretion 
to  allow,  or  not,  the  prisoner  to  plead  anew 
and  to  remand  the  case  to  the  county  court  for 
trial.     StaU  v.  Wilkins,  17  Vt.  151. 

218.  Statute  of  limitations.  An  indict- 
ment  was  quashed  on  motion  where  it  appear- 
ed, on  its  face,  that  the  prosecution  was  barred 
by  the  statute  of  limitations.  State  v.  J,  P.,1 
Tyl.  283. 

219.  Note.  By  Stat.  1870,  No.  5,  objec 
tions  for  formal  defects  apparent  on  the  face  of 
an  indictment,  &c.,  must  be  taken  by  demurrer, 
or  motion  to  quash ;  and  the  indictment  may 
be  amended  in  these  particulars. 

8.  Proceedings  after  indictment 

220.  Appearance— Misdemeanor.  One 
indicted  for  a  misdemeanor  had  appeared  and 
given  bonds  for  his  appearance  from  term  to 
term.  Held,  that  he  might  thereafter  appear 
and  plead  by  attorney.  State  v.  Dean,  Brajrt.  26. 

221.  In  trials  for  inferior  misdemeanors,  a 
verdict  may  be  rendered  in  the  absence  of  the 
respondent.  If  he  do  not  appear  after  verdict, 
he  and  his  bail  may  be  called ;  or,  the  court 
may  issue  a  warrant  to  apprehend  and  bring  him 
before  the  court  to  receive  sentence,  or  both. 
These  principles  apply  as  well  lo  trials  before 
justices,  as  elsewhere.  The  warrant,  in  such 
case,  should  be  made  returnable  forthwith,  and 
not  to  some  future  day  by  adjournment.  Saw- 
yer V.  Joiner,  16  Vt.  497. 

222.  In  that  class  of  offenses  where  the 
ordinary  judgment  does  not  extend  to  the  in- 
fliction of  imprisonment  by  way  of  punishment 
primarily,  the  accused  may  appear  by  counsel, 
and,  having  made  appearance,  the  trial  may 
proceed  without  regard  to  the  continued  pres- 
ence of  either  the  accused,  or  his  counsel. 
Tracy  ex  parte,  25  Vt.  98.  See  State  v.  Wheelery 
8  Vt.  844. 

223.  Nolle  prosequi.  While  a  criminal 
cause  is  on  trial  to  the  jury,  the  Staters  attorney 
cannot  enter  a  nolle  prosequi  without  leave  of 
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the  court.  Such  leave  was  refused,  where  the 
defense  appeared  to  be  ample.  State  v./.  S.8,, 
1  Tyl.  178. 

224.  The  right  of  the  government  attorney 
to  enter  a  nolle  prosequi  is  suspended  when 
trial  commences  to  the  jury.  After  that,  the 
power  is  to  be  exercised  only  by  permission  of 
the  court.    StaU  v.  Roe,  12  Vt.  93. 

225.  Trial — £yidence.  The  doctrine  of 
prima  fade  proof  obtains  as  much  in  criminal 
as  in  civil  actions.  Forbes  v.  Damson,  11  Vt. 
660. 

226.  Corpus  delicti.  Where  the  corpu* 
delicti  is  attempted  to  be  shown  by  circumstan- 
tial evidence,  it  must  be  so  established  as  to 
positively  exclude  all  uncertainty  or  doubt,  and 
all  the  circumstances  combined  must  produce 
the  same  degree  of  certainty  as  positive  proof. 
State  V.  Ikmdson,  80  Vt.  877. 

227.  Where  the  evidence  of  the  earpm 
delicti  was  wholly  circumstantial,  and  certain 
evidence  tended  to  identify  the  party  charged 
as  connected  with  the  transaction,  but  not  to 
prove  the  corpus  delicti  ; — Held  erroneous,  that 
the  court  declined  on  request  to  instruct  the 
jury  as  to  a  separation  and  proper  application 
of  Uie  evidence.    /J. 

228.  It  is  said  in  some  of  the  books,  that 
the  accused  should  not  be  convicted  upon  his 
confessions,  without  other  proof  of  the  corpus 
delicti.  Whether  this  is  an  absolute  -rule  of 
law,  or  merely  a  precautionary  rule  to  be  ob- 
served by  the  jury  in  weighing  the  evidence — 
gnefre.  If  it  is  a  rule  of  law  applicable  to  fel- 
onies and  high  crimes,  there  is  no  such  abso- 
lute rule  of  law  applicable  to  the  lower  grades 
of  crime  and  misdemeanors— as,  for  selling 
liquor  against  the  statute.  State  v.  Gilbert,  86 
Vt.  145. 

229.  Oonfesflion.  A  confession  made  un- 
der any  threat,  promise,  or  encouragement  of 
favor,  must  never  be  received  in  a  criminal 
prosecution.  State  v.  Phelps,  11  Vt.  116.  State 
V.  Walker,  84  Vt.  296.  See  State  v.  Carr,  87 
Vt.  191.     State  v.  Jenkins,  2  Tyl.  877. 

230.  The  owner  of  a  factory,  which  the  re- 
spondent, together  with  one  Brierly,  was  charged 
with  burning,  visited  the  respondent  in  jail  at 
his  request,  and  said  to  him :  ''  That  he  wanted 
him  to  tell  the  truth  just  as  it  was ;  that  they  had 
got  Brierly  and  probably  they  would  both  be 
tried  that  day,  and  that  it  would  be  better  to 
tell  the  truth  just  as  it  was,  for  if  Brierly  should 
get  the  start  of  you,  it  may  go  hard  with  you. 
You  are  a  young  man,  and  it  would  be  better 
for  you  to  tell  it  just  as  it  is"— and  thereupon 
the  respondent  confessed,  &c.  Held,  that  the 
confessicm  made  was  not  admissible.  State  v. 
Walker. 

231.  The  prisoner,  under  the  influence  of 
improper  inducements,  made  a  confession  to 
the  officer  making  the  arrest  and  his  assistant. 


Five  hours  later,  the  State's  attorney  told  the 
prisoner  if  he  wanted  to  make  a  confession  he 
could  do  so,  but  must  not  expect  any  favor ; 
that  he  was  not  obliged  to  make  a  confession 
unless  he  chose  to,  nor  to  tell  anything  to  crim- 
inate himself ;  that  if  he  was  going  to  tell  any- 
thing, to  tell  the  truth— to  tell  it  just  as  it  was. 
The  prisoner  then  made  a  confession.  Held, 
that  this  communication  of  the  State's  attorney 
was  sufficient  to  remove  any  reliance  which  the 
prisoner  might  have  placed  upon  the  previous 
Inducements,  and  that  the  second  confession 
was  admissible.     State  v.  Carr,  87  Vt.  191. 

232.  In  a  criminal  prosecution,  where  the 
statement  or  admission  of  the  respondent  is  put 
in  evidence  against  him,  the  whole  must  be  put 
in,  and  the  whole  is  evidence.  Such  parts  as 
are  in  bis  favor  should  be  taken  as  true,  unless 
disproved  by  the  other  circumstances  or  testi- 
mony in  the  case,  or  by  their  own  innate  im- 
probability, or  inconsistency,  or  absurdity.  State 
V.  McDonneU,  82  Vt.  491.  State  v.  Mahmi,  82 
Vt.  241. 

233.  Where  the  confession  of  a  respondent 
is  put  in  evidence,  his  co-respondent  cannot  re- 
quire that  such  part  of  it  as  implicates  him 
shall  be  excluded,  but  the  whole  confession 
must  be  received  as  it  was  made ;  leaving  the 
court  to  charge  properly  as  to  its  effect,  as  to 
such  co-respondent.   State  v.  Fuller,  39  Vt.  74. 

234.  Fabricated  defense.  The  introduc- 
tion of  false  or  fabricated  evidence  in  defense 
is  always  regarded  as  an  inferential  admission 
of  guilt,  although  not  of  a  conclusive  charac- 
ter;— as,  a  false  and  fictitious  deposition  ob- 
tained by  the  respondent  personating  the  appar- 
ent deponent.    State  v.  Williams,  27  Vt.  724. 

235.  Alibi.  In  a  criminal  prosecution  one 
defense  was  an  alibi.  The  court  declined  to 
charge  that  the  jury  must  be  satisfied  beyond 
reasonable  doubt  that  the  respondent  was  not 
at  the  place  of  the  aUbi  at  the  time  in  question ; 
but  did  charge  that  if  they  found  the  cUibi 
proved,  they  must  acquit  him,  and  that  the 
prosecution,  in  order  to  warrant  a  conviction, 
must  establish  the  whole  case  beyond  a  reason- 
able doubt.  Held  sufficient;  and  that  the 
charge  given  embraced  more  than  an  answer  to 
the  specific  request  refused,  State  v.  Cameron, 
40  Vt.  555. 

236.  Identification.  In  a  criminal  trial, 
the  State's  witnesses  had  testified  to  the  pres- 
ence of  the  prisoner  at  the  scene  of  the  crime, 
and  to  his  identity,  and  had  further  testified, 
without  objection,  that  they  immediately  in- 
formed of  him,  and  within  an  hour  caused  his 
arrest.  The  prisoner  put  in  evidence  that  these 
witnesses,  at  the  preliminary  examination,  did 
not  testify  so  positively  as  now  to  his  identity. 
The  court  charged  that  the  fact  that  these  wit- 
nesses so  acted  upon  their  belief  and  knowledge 
that  the  person  they  saw  was  the  prisoner,  and 
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that  they  so  caused  his  arrest,  tended  to  cor- 
roborate  their  testimony  as  to  identifying  him. 
Held  correct.     State  v.  Dennin,  32  Vt.  158. 

237.  Testimony  of  an  accomplice.  On 
trial  of  an  indictment  against  two  for  a  joint  of- 
fense, the  main  testimony  was  that  of  an  accom- 
plice, which  was  corroborated  as  to  the  guilt  of 
one  of  the  respondents  only.  The  court  charged, 
in  substance,  that  the  jury  might  convict  both 
prisoners  on  the  testimony  of  the  accomplice, 
if  it  was  corroborated  in  important  particulars 
as  to  one  and  commended  itself  to  their  credit 
as  true,  beyond  a  reasonable  doubt,  as  to  both  ; 
and  declined  to  instruct,  and  did  not  advise  nor 
caution  the  jury,  not  to  convict  the  one  as  to 
whom  such  testimony  was  not  corroborated. 
Held  not  erroneous— that  the  better  practice  is 
to  advise  the  jury  to  convict  no  prisoner,  un 
less  there  is  some  proof,  other  than  the  testi. 
mony  of  an  accomplice,  tending  to  show  that 
prisoner  to  have  had  a  guilty  connection  with 
the  conunission  of  the  crime  ;  but  this  is  only 
a  rule  of  practice,  and  not  a  rule  of  law.  State 
V.  Potter,  42  Vt.  495.  See  StaU  v.  HotPtml, 
Vt.  380. 

238.  Former  acqnittal.  A  respondent 
acquitted  in  the  county  court  on  all  the  counts 
of  an  indictment  except  one,  appealed  to  the 
supreme  court,  and  on  arraignment  pleaded, 
generally,  **not  guilty."  Held,  nevertheless, 
that  he  was  not  compelled  to  go  to  trial  on 
those  counts  on  which  he  had  been  acquitted 
StaU  V.  Kittle,  2  Tyl.  471. 

239.  Former  conviction.  The  respondent 
wounded  two  persons  in  the  same  affray,  at  the 
same  instant  and  by  the  same  stroke.  He  was 
legally  convicted  of  a  breach  of  the  peace  by 
assaulting  and  wounding  one  of  them.  Heid, 
that  this  was  a  bar  to  an  indictment  for  assault- 
ing and  wounding  the  other — there  being  but 
one  offense.    State  v.  Demon,  2  Tyl.  887. 

240.  The  theory  that  in  criminal  cases 
the  jury  are  judges  of  the  law  as  well  as  of 
the  facts,  does  not  require  the  submitting  to 
them  of  the  record  of  a  former  conviction, 
which  affects  the  sentence  only.  This  is  purely 
a  question  of  law  bearing  upon  the  duty  of  the 
court — no  question  of  fact,  such  as  the  identity 
of  parties,  being  raised.  State  v.  Haynes,  et  eU., 
36  Vt.  667. 

241.  Irregular  conduct  of  trial.  In  a 
criminal  prosecution  the  prosecuting  attorney 
persisted,  against  the  court's  ruling,  in  arguing 
to  the  jury  that  the  fact  that  the  respondent  did 
not  take  the  stand  as  a  witness  and  explain  cer- 
tain transactions  involved  in  the  case,  was  evi- 
dence of  his  guilt.  Because  the  court  did  not 
actively  interfere  and  prevent  this  by  an  en- 
forcement  of  its  own  order ;— Held,  that  it  was 
such  an  irregularity  suffered,  and  error,  that 
the  conviction  should  be  set  aside  on  excep- 
tionSt    State  v.  Cqmetvn^  40  Vt.  655, 


242.  In  a  criminal  trial,  the  respondent  re- 
quested a  charge  that  the  fact  that  he  had  not 
testified  in  his  own  behalf  was  not  to  be  ecen 
thought  of,  or  taken  into  consideration  by  the 
jury  to  his  prejudice.  The  judge  refused  this, 
saying  he  could  not  prevent  the  jury's  thoughts, 
but  charged  that  such  fact  should  not  be  taken 
against  the  respondent.  Held,  that  although 
such  remark  of  the  judge  as  to  the  thoughts  of 
the  jury  was  unfortunate,  the  charge  was  cor- 
rect, and  he  did  right  in  refusing  to  charge  as 
requested.    lb. 

243.  Where  the  court  in  a  criminal  case 
sent  to  the  jury,  while  deliberating  upon  the 
case,  a  copy  of  the  State  statutes  for  their  in- 
formation as  touching  the  case  in  hand ; — Held, 
that  this  was  error.  State  v.  Patterson,  45  Vt. 
308. 

244.  It  is  not  the  duty  of  the  court,  in  a 
criminal  case,  to  instruct  the  jury  that  they 
must  not  hold  the  law  to  be  more  unfavorable 
to  the  respondent  than  the  court  charged  it  to 
be.     State  v.  Clark,  37  Vt.  471. 

245.  One  judge  of  the  county  court  may 
take  a  verdict  in  a  criminal  case,  when  the  other 
judges  are  only  temporarily  absent,  and  subject 
to  call.    State  v.  Bryant,  21  Vt.  479. 

246.  A  new  trial  will  not  be  granted,  after 
a  verdict  of  guilty  on  an  information  for  a  mis- 
demeanor, for  the  reason  that  a  witness  for  the 
prosecution  testified  to  material  facts  without 
being  sworn,  where  it  is  not  alleged  in  the  peti- 
tion that  the  respondent  and  his  counsel  were 
ignorant  of  that  fact  until  after  the  verdict,  and 
where  it  is  not  shown  that  the  testimony  given 
was  not  true,  nor  that  the  respondent  had  sus- 
tained some  injury.  State  v.  Camp,  23  Vt. 
651. 

247.  Jurors  in  a  capital  case  may  not  separ- 
ate after  being  sworn.  State  v.  Godfrey,  Brayt. 
170. 

248.  A  verdict  of  guilty  on  a  trial  for  per- 
jury was  set  aside,  because  one  of  the  jurors 
had  separated  from  his  fellows,  unattended  by 
an  officer,  after  he  was  sworn  and  before  ver- 
dict.   State  V.  Shippy,  Brayt.  169. 

249.  Where  the  jury,  on  inquiry  by  the 
court,  disclosed  their  verdict  in  a  criminal 
case  before  the  verdict  was  actually  taken ; — 
Held,  that  this  was  no  cause  for  setting  it  aside. 
StaU  V.  Bryant,  21  Vt.  479. 

250.  Judgment  on  general  verdict,  one 
or  more  of  the  counts  being  bad.  Where 
an  indictment  apparently  charged  the  respond- 
ent, in  the  same  count,  as  an  accessory  both 
before  and  after  the  fact,  and  the  count  was  in- 
sufficient as  to  the  latter  charge,  the  court  treat- 
ed that  part  as  surplusage,  and  refused  to  arrest 
judgment  after  a  general  verdict  of  guilty. 
StaUN.  Butler,  17  Vt.  145. 

251.  After  a  general  verdict  of  guilty,  judg- 
ment will  not  be  arrested  for  the  insufficiency 
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of  the  indictment,  if  it  contains  one  fi^ood  count. 
StaU  V.  Davidsojiy  12  Vt.  800.  State  v.  Becm, 
19  Vt.  580. 

252.  After  a  general  verdict  in  a  criminal 
cause,  if  one  or  more  of  the  counts  is  suffi- 
cient, and  others  bad,  the  court  will  pronounce 
a  Judgment  upon  such  as  are  good,  and  those 
only ;  if  all  are  good,  then  judgment  will  be 
rendered  upon  the  count  charging  the  highest 
offense.     State  v.  Hooker,  17  Vt.  668. 

253.  Under  an  indictment  of  four  counts, 
the  court  instructed  the  jury  that  there  was  no 
evidence  to  support  either  the  second  or  fourth 
count,  and  that  the  respondent  could  not  be 
convicted  on  either  of  them ;  but  the  jury  ren- 
dered a  general  verdict  of  guilty.  Held  to  be 
no  sufficient  ground  for  a  new  trial,  for  that  the 
conviction  and  sentence  would  be  only  upon 
the  other  counts.    State  v.  Wheeler,  35  Vt.  361 . 

264.  Where  a  respondent  was  charged  with 
distinct  offenses  in  two  different  counts  of  the 
indictment,  and  the  evidence  did  not  tend  to 
sustain  one  of  the  counts,  the  county  court 
erroneously  charged  the  jury  that  they  might 
find  the  respondent  guilty  on  one  or  both  of  the 
counts,  and  the  jury  rendered  a  general  verdict 
of  guilty.  On  exceptions,  the  supreme  court 
refused  a  new  trial  for  the  error,  but  rendered 
sentence  upon  the  count  to  which  the  evidence 
applied.     State  v.  Bughee,  28  Vt.  82. 

255.  All  the  counts  of  an  indictment  should 
in  some  way  be  legally  disposed  of.  Where 
the  subject  matter  of  two  counts  of  an  indict- 
ment was  the  same,  and,  through  some  inad- 
vertence, a  verdict  was  entered  only  upon  one, 
the  supreme  court  on  exceptions  allowed  the 
prosecutor  to  enter  a  noUe  prosequi  on  the  other 
count.     SUxU  V.  Boe,  12  Vt.  98.     86  Vt.  266. 

See  CoNflTiTUTioNAL  Law  ;  Statute,  II.  ; 
Jury  ;  Evidence. 


CUSTOM. 

1.    Where  gi^odsare  consigned  to  a  commis- 


sion merchant  to  be  sold  "for  cash,"  he  is  liable 
therefor  if  he  sells  and  delivers  the  goods  upon 
a  promise  to  pay  therefor  in  future.  A  **cus- 
tom''  of  the  trade  to  treat  a  sale  upon  an  actual 
credit  of  a  few  weeks,  days,  or  other  time,  as  a 
cash  sale,  is  inconsistent  with  tlie  tenns  of  the 
contract  ["for  cash"],  and  is  void.  Blm  v. 
Arnold,  8  Vt.  252.  Camn  v.  Smith,  24  Vt.  85. 
82  Vt.  622. 

2.  A  custom  of  merchants  in  New  York  to 
consign  consigned  goods  to  others  to  sell,  and 
then  for  each  house  to  charge  a  commission  of 
two  and  a  half  p^  cent — the  usual  commis- 
sion— for  selling,  was  held  void,  as  against  com- 
mon reason  and  common  justice.  Spear  v. 
NefVDeU,  28  Vt.  169. 

3.  Custom,  or  usage,  can  never  be  given  in 
evidence  to  vary  or  control  an  express  contract. 
Its  office  is  strictly  one  of  exposition,  being  a 
means  of  arriving  at  the  intention  of  the  parties, 
and  of  ascertaining  what  the  true  contract  was, 
and  its  nature  and  extent,  which  otherwise 
might  be  indeterminate  and  uncertain,  arising 
from  implications,  presumptions,  and  acts  more 
or  less  equivocal.  lAntiUy  v.  Laoely,  26  Vt. 
128. 

4.  Such  custom,  or  usage,  in  order  to  its 
being  admissible  as  an  item  in  the  testimony 
tending  to  show  the  true  contract  of  parties, 
which  is  otherwise  equivocal,  must  be  the  gen- 
eral usage  of  the  whole  trade  or  business,  and 
so  well  established  and  uniformly  acquiesced  in, 
and  for  such  length  of  time,  that  the  jury  may 
be  fairly  justified  in  inferring  that  it  was  known 
to  the  contracting  parties,  and  that  it  entered 
into  their  minds,  and  made,  by  implication,  a 
part  of  their  contract.  Heid,  that  anything 
short  of  this— as,  **  the  course  of  dealing  in  that 
branch  of  trade"—  should  be  laid  wholly  out  of 
the  case.    Tb, 

5.  Wliere  a  contract  is  upon  its  face  of 
doubtful  construction,  a  custom  may  be  proved 
in  order  to  determine  the  construction,  provided 
it  be  uniform  and  known,  so  as  to  be  fairly  pre- 
sumed to  have  been  in  the  mind  of  the  parties 
while  making  the  contract.  Copper  Co.  v.  Cop- 
per Mining  Co.,  83  Vt.  92. 


DAMAGES. 


D. 


1.  Bight  to  damages.  As  matter  of  strict 
right,  whatever  is  the  subject  of  exclusive  legal 
ownership,  and  is  lawfully  possessed  and  claim- 
ed by  any  one  as  property,  should  be  deemed 
to  possess  value  sufficient,  at  least,  to  support  a 
legal  vindication  of  the  party's  right.  Fnllam 
V.  Cummings,  16  Vt.  697. 


2.  De  minimis,  &c.  The  Invasion  of  a  legal 
right  always  imports  some  damage,  though  no 
pecuniary  loss  results  therefrom.  Tlie  maxim 
de  minimis,  &c.,  does  not  apply  in  such  case. 
Cole  V.  Drew,  44  Vt.  49.  Fullam  v.  Stearns, 
30  Vt.  448. 

3.  Where,  in  an  action,  an  invasion  of  a  right 
is  established,  though  no  actual  damage  be 
shown,  the  law  gives  nominal  damages.   This 
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applies  to  cases  where  the  unlawful  act  might 
have  an  effect  upon  the  right  of  the  party,  and 
be  evidence  in  favor  of  the  wrong-doer,  if  the 
right  should  ever  come  in  question.  So,  too, 
nominal  damages  will  be  given,  where  one 
wantonly  invades  another's  rights  for  the  pur- 
pose of  injury,  though  no  actual  damage  be 
done.  But  no  damages  will  be  given  where  no 
unlawful  intent,  nor  disturbance  of  a  right,  or 
possession,  is  shown,  and  where  it  is  shown 
that  no  damage  has  been  sustained.  Paul  v. 
BUisan,  22  Vt.  231.  Grcms  v.  Severens,  40  Vt. 
640.     Fairbanks  v.  Kittredge,  24  Vt.  9. 

4.  This  doctrine  was  applied  where  an  offi- 
cer, attaching  hay,  took  and  used  the  debtor's 
pitchfork  in  removing  the  hay,  but  returned  it 
where  it  was  found,  so  that  the  debtor  had  it 
again,  and  it  was  not  damaged.  In  an  action 
of  trespass  by  the  debtor  therefor ; — Held^  that 
he  could  not  recover,  and  that  the  maxim,  de 
minimU  nan  curat  lex,  well  applied.  Paul  v. 
SUuon. 

5.  In  levying  upon  and  removing  certain 
machinery  from  a  mill,  the  officer,  in  order  to 
disengage  it  from  the  bands  by  which  it  was 
connected  with  the  shafting,  cut  the  thongs  by 
which  the  bands  were  laced  together,  instead  of 
untying  them  and  taking  them  out  without 
cutting,  which  could  easily  have  been  done. 
These  bands  did  not  belong  to  the  owner  of  the 
machinery,  but  of  the  mill.  The  testimony  was, 
that  these  thongs  *'were  considerably  worn  and 
of  small  value."  In  trespass  by  the  owner  of 
the  bands  against  the  officer,  the  court  charged 
that  if  the  jury  found  that  the  thongs  were  *'old, 
worn  out  and  nearly  worthless,"  the  defendant 
would  not  be  liable  for  cutting  them,  unless  he 
did  so  wantonly;  and  further  told  the  jury, 
that  as  the  suit  appeared  to  be  brought  to  try 
the  defendant's  right  to  enter  the  mill  and  take 
the  machinery,  the  court  would  not  advise  them 
to  turn  the  case  on  some  trifling  damage  in  this 
particular,  provided  the  defendant  acted  in  good 
faith.  Held  erroneous,  and  that  the  rule  de 
minimis  docs  not  apply  in  such  case,  which  was 
an  invasion  of  a  legal  right,  and  where  also  the 
damage  could  be  estimated.  Fullam  v.  Steams, 
30  Vt.  443.    44  Vt.  53. 

6.  General— Special.  General  damages,  or 
such  as  is  the  common  and  ordinary  consequence 
of  the  act  complained  of,  need  not  be  set  forth 
specifically ;  and  if  some  portion  is  enumerated, 
this  will  not  preclude  the  party  from  proving 
other  general  damage;  whereas  special  dam- 
age, required  to  be  specially  stated,  is  some- 
thing unusual  and  extraordinary,  and  not  the 
common  consequence  of  the  wrong  complained 
of.  Hutchinson  v.  Granger,  13  Vt.  386.  36 
Vt.  592. 

7.  Where  the  primary  cause  of  damage  is 
occasioned  by  the  fault  of  the  defendant,  the 
j)laintiff  may  recover  the  full  amount  of   his 


ultimate  damage,  unless  increased  by  his  own 
negligence,  or  misconduct.  BardweUy,  Jamai- 
ca, 15  Vt.  438. 

8.  In  trespass  q.  c.  /.,  it  was  objected  that 
the  plaintiff  could  not  recover  for  damage  done 
by  breaking  down  any  fences,  because  none  was 
declared  for.  The  court  charged,  that  so  far 
as  the  breaking  and  entry  declared  for  were  ef- 
fected by  the  act  or  means  of  breaking  down  the 
fence  belonging  to  the  close,  the  damages  there- 
by done  to  the  fence  might  properly  be  taken 
into  consideration  as  a  part  of  the  damages  oc- 
casioned by  the  breaking  and  entry.  Heid 
correct,— such  damages  being  the  natural  and 
necessary  consequence  of  the  act  charged. 
Clark  V.  Boardman,  42  Vt.  667. 

9.  Loss  of  time.  The  loss  of  time,  in 
actions  for  personal  injuries,  is  a  proper  ele- 
ment in  computing  actual  damage;  and  the 
value  of  the  plaintiff's  time  to  him  for  the  earn- 
ing of  wages  in  his  trade,  or  profession,  may  be 
shown.     Nones  v.  Northouse,   46  Vt.  687. 

10.  Physician's  bill.  In  an  action  to  re- 
cover for  a  personal  injury,  the  declaration 
averred  that  the  plaintiff  **was  thereby  put  to 
great  loss,  trouble,  damage  and  expense  in  the 
needful  employment  of  physicians,  nurses, &c." 
Held,  that  this  was  a  sufficient  averment  of 
special  damages  to  allow  a  recovery  for  the  phy- 
sician's bills;— and,  *  in  the  case  of  a  severe 
bodily  injury,  we  regard  the  services  of  a  phy- 
sician as  being  so  essentially  necessary,  that 
they  may  be  recovered  for  as  part  of  the  gen- 
eral damages  directly  resulting  from  the  injury." 
FohKnn  v.  UnderhiU,  36  Vt.  580. 

11  .Expenses  of  suit.  The  expenses  of  a 
suit,  beyond  the  taxable  costs,  cannot  be  recov- 
ered as  damages  in  the  same  suit.  Park  v.  Mc- 
Daniels,  37  Vt.  594.  Rut.  &  Wash.  R.  Oo.  v. 
Bank  of  Middlebury,  32  Vt.  651.  Harris  v. 
Eldred,  42  Vt.  42.     Post  31. 

12.  The  only  remedy  for  recovering  of  the 
other  party  the  expenses,  beyond  taxable  costs, 
of  defending  a  suit,  is  by  an  action  for 
malicious  prosecution.  Sampson  v.  Warner,  48 
Vt.  247. 

13.  The  plaintiff's  oxen  had  been  stolen  and 
taken  to  the  defendant  in  the  State  of  New 
York.  The  defendant  having  refused  to  sur- 
render the  oxen  on  demand,  the  plaintiff  re- 
sorted to  legal  proceedings  in  New  York  to  re- 
gain the  possession  and  succeeded,  but  incurred 
expenses  therein.  In  an  action  of  trover  after- 
wards brought,  alleging  such  expense  as  special 
damage;— ^<pW,  that  they  were  not  recover- 
able.    Harris  v.  Eldred,  42  Vt.  89. 

14.  —where  there  is  an  obligation  to  in- 
demnify. Where  judgment  had  been  recov- 
ered against  a  town  for  the  insufficiency  of  a 
highway  occasioned  by  the  acts  of  a  railroad 
company,  and  the  company  were  notified  of 
the  suit  but  declined  interfering ; — Held,  in  an 
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action  against  the  company  for  indemnity,  that 
the  town  was  entitled  to  recover  the  amount  of 
that  judgment  and  their  costs  and  expenses  of 
that  suit.  Duxbury  v.  Vt.  Central  R,  Co.,  26 
Vt.  751. 

15.  Interest.  Whether  interest,  eo  nonujie, 
is  recoverable  in  an  action  of  tort  or  not,  the 
jury  may  take  time  into  consideration  in  fixing 
upon  reasonable  damages.  lAndsey  v.  Danville^ 
46  Vt.  144. 

16.  Conversion  of  choses  in  action.  In 
trover  to  recover  for  notes,  or  other  ehoses  in 
acUon^  executed  by  persons  other  than  the  de- 
fendant, and  wroE^ulIy  detained,  the  rule  of 
damages  is  the  value  of  the  property.  This, 
prima  fa/de,  is  the  amount  due  on  the  instru- 
ment, but  subject  to  proof  of  actual  value.  But 
where  the  notes  were  executed  by  the  defend- 
ant himself,  the  rule  is  the  amount  due,  with- 
out reference  to  the  ability  of  the  defendant  to 
pay.    Robbins  v.  Packard,  31  Vt.  570. 

17.  Where  the  plaintiff  gave  a  promissory 
note  to  the  defendant  payable  to  the  defendant's 
order,  but  solely  for  the  accommodation  of  the 
defendant,  which  note  the  defendant  got  dis- 
counted for  liimself  and  afterwards  paid,  and 
then  claimed  that  the  plaintiff  owed  the  note, 
and  refused  to  deliver  it  to  the  plaintiff  on  de- 
mand, insisting  upon  the  plaintiffs  indebted- 
ness thereon  ;—Held,  that  by  reason  of  the  de- 
fendant's claim  to  the  note  as  a  valid  instru- 
ment, the  plaintiff  had  a  right  to  it,  and  could 
maintain  trover  for  a  conversion  of  it,  as  a 
piece  of  property ;  but  was  entitled  in  such  ac- 
tion to  recover  only  its  value  as  property,  be- 
ing nominal  damages.  Pa/rk  v.  McDanieU,  87 
Vt.  594. 

18.  But,  under  a  special  count  in  case,  ad- 
ditional damages  might  be  given,  and  were  so 
given  upon  the  report  of  a  referee — the  action 
admitting  of  an  amendment  of  the  declaration 
to  conform  to  the  report.    lb, 

19.  Ordinary  consequences.  In  an  ac- 
tion by  purchaser  against  seller  for  the  false 
warranty  of  sheep  as  sound,  and  averring  that 
they  were  affected  with  an  infectious  disease, 
and  alleging  as  special  damages  that  they  com- 
municated such  disease  to  other  sheep  of  the 
plaintiff; — Held,  that  the  placing  of  these  sheep 
with  others  was  such  a  natural  and  ordinary 
act  and  mode  of  using  them,  tliat  it  was  not 
necessary,  in  order  to  recover  such  damages, 
to  aver  or  prove  that  the  defendant  knew  or 
was  informed  of  such  intended  use.  Packard 
V.  Slack,  82  Vt.  9.  (Mullett  v.  Mason,  1  Law 
Rep.  C.  P.,  559.) 

20.  Question  for  jury.  Where  the  plain- 
tiff's horse  escaped  upon  the  defendant's  land, 
through  a  defect  in  that  i)art  of  the  division 
fence  which  the  defendant  was  bound  to  main- 
tain, and  was  there  gored  by  the  defendant's 
bull ; — Held,  that  the  liability  for  such  damage 


could  not  be  declared  as  matter  of  law ;  that 
the  defendant  was  liable  for  such  damage,  if  it 
was  the  natural  consequence  of  his  neglect 
under  the  particular  facts  of  the  case  which 
were  known  to  him,  and  such  a  consequence  as 
he  might  reasonably  have  anticipated,  and  that 
this  was  a  question  for  the  jury.  Saxton  v. 
Bacon,  81  Vt.  540.  See  Holden  v.  Rutland  cfe 
Burlinffton  R.  Co.,  30  Vt.  297. 

21..  Part  of  main  trespass.  An  injury 
done  by  the  defendant's  calf  upon  the  plaintiffs 
land  after  a  trespass  by  breaking  in,  though  not 
such  as  cattle  by  nature  are  wont  to  commit 
—as  breaking  down  a  tree— and  not  of  itself 
alone  a  trespass  of  the  defendant,  was  held  to 
be  an  aggravation  of  the  trespass  committed  by 
the  entry,  and  that  such  damage  could  be  re- 
covered with  the  damage  done  by  the  trespass 
of  which  it  w^  a  part.  Keenan  v.  Cavanaugh, 
44  Vt.  268. 

22.  To  wliat  time  computed.  The  right 
of  action  being  established,  damages  are  to  be 
computed  to  the  time  of  trial,  although  accru- 
ing after  the  commencement  of  the  action. 
Lowry  v.  WaZker,  5  Vt.  181.  Spear  v.  Stacy, 
26  Vt.  61. 

23.  Prospective.  Since  a  party  injured 
can  have  but  one  action  to  recover  the  damage 
therefor,  he  is  allowed  in  that  action  to  recover 
not  only  the  damages  already  accrued,  but  such 
as  the  jury  find  will  accrue  to  him  in  future 
from  the  same  cause.  Fulsome  v.  Concord,  46 
Vt.  135.     Whitney  v.  Clarendon,  18  Vt.  252. 

24.  In  an  action  for  a  personal  injury,  the 
court  charged  the  jury,  in  respect  to  prospect- 
ive damages,  that  they  should  reduce  such 
losses  to  their  present  worth,  or  to  such  a  siim 
as,  being  put  at  interest,  would  amount  to  the 
sum  they  found  the  plaintiff  would  lose  in  the 
future  by  the  injury.  Held,  that  as  the  effect 
of  this  suggestion,  if  it  had  any  effect,  would 
be  to  lessen  the  damages,  the  defendant  could 
not  complain,  and  it  was  not  legal  error.  Ful- 
some  V.  Concord. 

25.  Exemplary.  In  actions  of  trespass,  or 
case  for  a  tort,  damages  beyond  the  amount  of 
compensation  for  the  actual  loss  suffered, 
whether  called  exemplary,  punitive  or  vindic- 
tive damages,  or  smart-money,  may  be  allowed, 
dependent  on  the  evil  motive  of  the  defendant, 
as  well  as  the  circumstances  of  insult  and  in- 
dignity  to  the  plaintiff.  Dtmne  v.  Rand,  88 
Vt.  621.  Ellsworth  v.  Potter,  41  Vt.  685.  Ed- 
wards V.  LeamU,  46  Vt.  126. 

26.  Tliis  doctrine  applied  to  the  case  of  a 
wilful  cheat  in  the  weighing  of  butter  pur- 
chased.    Nye  V.  Merriam,  35  Vt.  438. 

27.  It  has  long  been  settled  in  this  State, 
and  correctly  settled  upon  sound  reasons,  that 
in  actions  of  this  character— assault  and  bat- 
tery—the jury  may  give  exemplary  damages. 
It  is  not  an  innovation  of  the  common  law ;  it 
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is  the  common  law.   Edwards  v.  Lea/tUt,  46  Vt. 
126. 

28.  Exemplary  damages  are  given  in  en- 
hancement, merely,  of  the  ordinary  damages, 
on  account  of  the  bad  spirit  and  wrong  inten- 
tion, malice,  or  wantonness  of  the  defendant 
manifested  by  the  act,  and  are  recoverable, 
with  the  ordinary  damages,  under  the  common 
allegation  of  damage  to  the  plaintiff.  Hoadley 
V.  Watson,  45  Vt.  289.  Earl  v.  Tupper,  45  Vt. 
275.  It  would  probably  be  error  to  charge  that 
the  plaintiff  is  enUtkd  to  exemplary  damages. 
This  is  not  matter  of  legal  right.  Jerome  v. 
Smith,  48  Vt.  280.  Boardman  v.  Goldsmith, 
48  Vt.  408. 

29.  An  administrator,  in  an  action  for  in- 
juries to  his  intestate,  may  recover  exemplary 
damages  i^n  a  case  where  his  intestate  might. 
Earl  v.  Tupper. 

30.  It  is  no  bar  to  the  recovery  of  exemplary 
damages  in  an  action  for  an  assault  and  battery, 
that  a  criminal  prosecution  is  pending  against 
the  defendant  for  the  same  assault ;  nor  (Peek, 
J.,)  would  it  be,  if  there  had  been  a  trial,  con- 
viction, sentence  and  judgment  in  the  State 
prosecution.  Edwards  v.  Ijeamtt,  46  Vt.  126 ; 
—nor  is  liability  to  the  imposition  of  a  fine  in  a 
criminal  prosecution,  a  bar  to  any  portion  of  the 
defendant's  liability  to  exemplary  damages  in  a 
civil  suit  for  the  same  cause.  Hoadley' v.  Wat- 
soH,  45  Vt.  289. 

31.  In  awarding  exemplary  damages,  the 
jury  are  to  be  governed  wholly  by  the  malice 
or  wantonness  of  the  defendant,  as  shown  by 
the  conduct  they  find  him  liable  for  in  the  action. 
The  plaintiff's  expenses  of  the  suit  for  counsel 
fees  and  trouble,  not  taxable  as  costs,  are  not 
to  be  considered  as  an  element  in  such  dam- 
ages, and  cannot  be  allowed.  Earl  v.  Tupper, 
45  Vt.  275.     Hoadley  v.  Watson. 

32.  In  actions  for  a  tort  where  exemplary 
damages  are  allowable,  the  intent  being 
material,  evidence  of  acts  and  words  before  or 
after  the  principal  transaction,  not  too  remote 
in  point  of  time  but  about  the  time,  and  which 
tend  to  show  the  defendant's  intention  and  dis- 
position in  the  principal  act,  is  admissible. 
Bevine  v.  Band,  38  Vt.  621. 

33.  In  case  by  husband  and  wife  for  injury 
to  the  wife  by  being  bitten  by  the  defendant's 
dog,  the  defendant  was  not  allowed  to  show,  as 
a  reason  why  the  suit  was  brought  and  as  bear- 
ing on  the  question  of  exemplary  damages,  that 
a  short  time  before  the  day  of  the  injury 
the  plaintiff  set  his  dog  and  the  defend- 
ant's dog  to  fighting,  and  that  the  defendant 
parted  them  and  reproved  the  plaintiff.  Bates 
V.  Oilley,  47  Vt.  1. 

34.  Mitigation.  In  an  action  for  assault 
and  battery,  the  defendant  offered  to  show,  in 
mitigation  of  damages,  a  seisin  in  himself  of 
the  land  and  property  in  the  crops  thereon, 


about  which  the  dispute  which  caused  the  as- 
sault arose.  Held  not  admissible.  Wriffht  v. 
Page,  2  Tyl.  80. 

35.  Gases  of  conYersion.  Where  A  drew 
logs  to  B's  saw-mill  to  be  sawed  at  the  halves, 
or  the  sawing  to  be  otherwise  paid  for  by  A  at 
his  election,  and  B  sold  all  the  boards  sawed 
and  received  the  pay ; — Held,  that  he  was  liable 
to  A  in  trover ;  but  in  assessing  the  damages 
the  jury  were  allowed  to  deduct  the  price  of 
the  sawing.  Viekery  v.  Toft,  1  D.  Chip.  241. 
21  Vt.  211.     27  Vt.  287. 

36.  In  trover,  the  fact  that  the  property, 
subsequent  to  the  conversion,  has  gone  back 
into  the  possession  and  control  of  the  plaintiff 
and  to  liis  use,  does  not  bar  the  action,  but  goes 
in  mitigation  of  damages.  Yale  v.  Saunders, 
16  Vt.  248. 

37.  Where  one's  property  was  wrongfully 
taken  and  sold,  and  he  procured  it  to  be  bid  in 
for  himself  at  the  auction  sale,  and  then  appro- 
priated it  to  himself  ;—Held,  that  the  rule  of 
damages  was  not  the  value  of  the  property,  but 
the  price  at  which  it  was  sold— there  being  no 
evidence  of  further  damage.  Hurlburt  v.  Oreen, 
41  Vt.  490. 

38.  In  trover  for  assisting  the  plaintiff's 
wife,  who  had  separated  from  him,  in  remov- 
ing the  plaintiff's  furniture  ;—Held,  that  the 
fact  that  the  articles  went  to  the  use  of  the 
wife  after  such  separation  did  not  so  go  to  the 
plaintiff's  benefit,  as  to  reduce  the  damages 
below  the  value  of  the  property.  Crumb  v. 
Oa^,  38  Vt.  566. 

39.  Where  the  property  wrongfully  taken 
by  the  defendants  was  afterwards  taken  from 
their  possession  on  an  attachment  against  the 
plaintiff,  and  the  same  was  sold  on  the  attach- 
ment and  the  avails  applied  on  the  execution ; 
—Held,  that  the  defendants  were  liable  for 
damages  only  to  the  time  of  the  attachment, 
irrespective  of  whether  or  not  the  oflScer  pro- 
ceeded legally  with  the  property  after  the  at- 
tachment.    Montgomery  v.  Wilson,  48  Vt.  616. 

40.  In  actions  against  constables,  kc. 
The  defendant,  a  constable,  took  property  out 
of  his  precinct,  on  me^ne  process  and  brought 
it  within  his  precinct,  when  he  was  sued  in 
trespass  therefor  by  the  plaintiff,  who  claimed 
the  property  by  virtue  of  a  purchase  from  the 
debtor  which  was  fraudulent  as  to  his  creditors. 
After  the  commencement  of  the  trespass  suit, 
the  defendant,  as  constable,  made  a  second  re- 
turn of  attachment  of  the  same  property,  with- 
in his  precinct,  upon  the  same  process.  At  the 
time  of  the  trial  of  the  trespass  suit,  the  suit  in 
which  the  attachment  was  made  was  still  pend- 
ing. Held,  that  such  second  attachment  went 
in  mitigation  of  damages,  and  the  plaintiff  was 
allowed  nominal  damages  only.  Stewart  v. 
MarUn,  16  Vt.  897. 

41.  In  |an  action  of  trespass  against  an  of- 
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fleer  and  an  attaching  creditor  who  had  taken 
the  property  of  the  plaintiff  upon  a  writ  against 
anoUier  person,  the  defendants  offered  to  prove 
in  mitigation  of  damages,  that  a  third  person 
had  receipted  the  property  to  the  officer,  and 
that  the  plaintiff  had  afterwards,  and  after  the 
commencement  of  this  suit,  assigned  all  his  in- 
terest in  the  property  and  claim  to  such  receipt- 
or, and  that  the  receiptor  had  the  property  in 
his  possession ;  but,  inasmuch  as  it  appeared 
that  the  officer  had  demanded  the  property  of 
the  receiptor  on  the  execution  issued,  and  still 
held  the  receipt,  and  that  the  defendants  had 
not  relinquished  their  claim  to  the  property  ;— 
MM  (by  a  majority),  that  the  evidence  was 
not  admissible.    ElUs  v.  Batcard,  17  Vt.  880. 

42.  A  writ  against  the  body,  issued  upon 
affidavit  filed,  was  committed  to  a  constable  for 
service.  The  constable  erroneously  thinking 
he  was  not,  under  the  circumstances,  bound  to 
serve  the  writ  without  indemnity,  returned  it 
to  the  creditor,  stating  his  reasons  for  not  serv- 
ing it.  In  an  action  by  the  creditor  against  the 
town  for  such  default  -y—ffeld,  that  it  was  prop- 
er to  be  taken  into  account,  in  mitigation  of  dam- 
ages, that  for  several  months  after  such  return 
of  the  writ,  the  debtor  continued  publicly  to  re- 
side in  the  same  place  without  any  change  in 
his  circumstances,  and  so  that  his  body  could 
have  been  arrested  upon  a  new  writ.  Bhdgett 
v.  BraUkboro,  80  Vt.  579.  WooUoU  v.  Gray, 
Brayt.  91. 

43.  In  an  action  against  a  constable,  or  the 
town,  for  his  neglect  to  keep  the  attached  prop- 
erty so  as  to  be  taken  in  execution,  it  cannot 
be  shown,  in  mitigation  of  damages,  that  the 
creditor  might,  by  a  new  process  or  new  execu- 
tion, obtain  satisfaction  of  his  debt.  He  has  a 
right  to  proceed  against  the  specific  property 
attached.    Boufman  v.  Barnard^  24  Vt.  855. 

44.  Oxim.  con.  In  an  action  for  criminal 
c<»iver8ation,  the  defendant  may,  in  mitigation 
of  damages,  prove  the  plaintiff's  criminal  con- 
nection with  other  women  at  any  time  after  his 
marriage  and  before  trial.  ShaUuck  v.  Bam- 
mond,  46  Vt.  466. 

45.  Qeneral  role— Gk>ocUi  converted  or 
lost.  The  rule  of  damages,  in  an  action  for 
a  conversion,  is  tiie  value  of  the  property  at 
the  time  of  the  conversion,  and  interest  there- 
after; and  not  an  increased  value  which  the 
property  may  thereafter  have  acquired, —as 
by  the  growth  of  a  calf.  Thrall  v.  IxUhrap.  80 
Vt.  807. 

46.  Where  goods  forwarded  from  New 
York  to  St.  Albans  by  a  common  carrier 
were  lost  at  St.  Albans  ;—J7(f2(f,  in  an  action 
for  the  loss,  that  the  rule  of  damages  was 
the  value  of  the  goods  at  St.  Albans  at  the  time 
of  the  loss,  deducting  the  freight  unpaid,  and 
adding  interest ;  but  there  being  no  evidence  of 
value  except  the  prices  stated  in  the  bill  of  pur- 


chase, the  jury  should  have  been  limited  to 
such  prices  as  the  value.  BVumenthal  v.  Brain- 
erd,  88  Vt.  402. 

47.  AssesBinent.  In  an  action  on  the 
case,  the  declaration  averred  that  the  defend- 
ant had  conveyed  certain  lands  to  the  plaintiff 
by  deed  of  warranty,  and  received  the  deed 
from  the  plaintiff  under  a  promise  to  procure  it 
to  be  recorded  in  the  proper  office,  but  that  he 
fraudulently  neglected  to  get  the  deed  record- 
ed, but  kept  it  and  refused  to  deliver  it  to  the 
plaintiff,  whereby  he  **  had  deprived  the  plain- 
tiff of  any  title  to  the  land  and  all  benefit 
from  the  deed."  After  judgment  for  the  plain- 
tiff on  demurrer  ;—Beld^  that  the  plaintiff  was 
entitled  to  have  the  damages  assessed  at  the  full 
value  of  the  land,  by  reason  of  the  admission 
implied  by  the  demurrer  that  he  had  been  de- 
prived of  all  title  to  the  land,  Ac.  Byde  v. 
Moffat,  16  Vt.  271.     Btdfield,  J.,  dissenting. 

48.  In  oases  of  judgment  on  demurrer,  by 
default,  or  nil  dicit,  the  plaintiff  is  entitled  to 
only  nominal  damages,  except  where  the  assess- 
ment is  mere  matter  of  computation,— as  in 
case  of  a  bond,  bill,  note,  or  other  contract.  In 
all  open  actions,  if  the  plaintiff  claims  damages 
beyond  nominal,  they  must  be  ascertained  on 
inquiry ;  as,  by  the  court,  or  by  some  person 
appointed,  or  by  a  jury.  Webb  v.  Webb,  16  Vt. 
686.    87  Vt.  154. 

49.  In  debt  upon  bond  conditioned  to  in- 
demnify the  plaintiff  against  certain  debts,  the 
declaration  assigned  as  breaches,  in  general  terms 
and  round  numbers,  that  the  plaintiff  had  been 
compelled  to  pay  said  debts  and  that  the  defend- 
ant had  not  indemnified  him.  The  defendant 
pleaded  in  bar  an  accord  and  satisfaction,  and 
a  set-off,  but  introduced  no  evidence  in  support 
of  his  plea  in  bar.  Beld,  that  without  proof  of 
damages  the  plaintiff  was  entitled  to  nominal 
damages  only;— that  the  case  stood  as  on  a 
judgment  by  default,  nil  dieU,  or  on  demurrer. 
^b. 

50.  On  the  assessment  of  damages  after  a 
default,  in  an  action  of  trover ;  —  Beld,  that 
matter  which  might  have  been  given  in  evi- 
dence, under  the  general  issue,  to  defeat  the 
action  altogether,  may  be  received  in  mitiga- 
tion of  the  damages  to  a  nominal  sum.  Collins 
V.  Smith,  16  Vt.  9. 

51.  Where  a  suit  is  brought  upon  an  instru- 
ment which,  as  a  contract,  shows  both  the 
cause  of  action  and  the  measure  of  the  plain- 
tiff's right  specificaUy,  the  production  of  the  in- 
strument entitles  the  plaintiff  to  damages  ac- 
cording to  that  measure,  and  they  are  to  be  as- 
certained by  mere  computation ;  and  the  de- 
fendant cannot,  in  such  case,  on  the  assessment 
of  damages  after  judgment  by  default,  nildieit^ 
or  demurrer,  or  on  setting  his  case  down  as 
'*  not  for  the  jury,"  prove  matters  affecting  the 
validity  of  the  contract,  nor  show  a  superven- 
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ing  matter  of  defense.  Svieet  v.  McDaniels^ 
.89  Vt.  272.  Bradley  v.  Chamberlain,  31  Vt.  468. 
See  Webb  v.  Webb,  16  Vt.  686.  Bedfield,  J.,  in 
Hyde  v.  Moffat,  16  Vt.  284. 

52.  Whenever  the  cause  of  action  must  be 
proved  precisely  as  alleged,  and,  when  proved, 
furnishes  of  itself  a  rule  of  damages,  the  plain- 
tiff after  judgment  is  entitled  to  the  amount  of 
damages  indicated  by  that  rule,  in  the  absence 
of  all  proof  to  vary  it ;  and  the  form  of  action 
can  make  no  difference  in  this  respect.  Brad- 
ley  V.  Chamberlain. 

53.  In  an  action  of  trespass  against  some  of 
several  co-trespassers,  on  the  assessment  of  dam- 
ages after  a  preliminary  judgment  without  trial ; 
— Held,  that  payments  made  by  others  of  such 
co-trespassers  are  applicable  pro  tanto  towards 
the  damages,  and  may  be  proved  although  not 
pleaded  in  the  action.  By  Steele,  J.:  '*  We  do 
not  understand,  that  upon  the  assessment  of 
damages  after  a  judgment  passed  without  trial 
after  a  failure  to  procure  a  continuance,  the 
court  look  into  the  pleadings  to  determine  what 
evidence  shall  be  received."  By  Peck,  J.:  "It 
seems  to  me,  that  the  partial  payment  should 
have  been  pleaded."  ChamberUn  v.  Murphy, 
41  Vt.  119,  120.    48  Vt.  155. 

54.  Treble  damages  under  statute.  A 
count  in  trover  cannot,  under  G.  S.  c  88,  s.  14, 
be  joined  to  a  count  in  trespass  declaring  upon 
a  statute,  and  for  treble  damages,  for  the  cut 
ting  down  of  a  tree,  «&e.  Keyes  v.  Prescott,  82 
Vt.  86. 

55.  G.  8.  c.  118,  s.  51,  which  gives  treble 
damages  in  certain  cases  of  trespass  on  land, 
does,  not  create  the  right  of  action,  but  only 
gives  cumulative  damages  for  what  was,  and 
still  is  actionable  at  common  law.  MontgomtTy 
V.  Edwards,  45  Vt.  76. 

56.  The  right  to  recover  treble  damages  is 
*'  by  action  founded  on  this  statute,"  and  hence 
the  declaration  must  count  upon  the  statute 
Where  the  only  reference  to  the  statute  was,  in 
the  conclusion,—**  contrary  to  the  form  and 
force  of  the  statute  in  such  case  made  and  pro- 
vided ,"—Held,  that  the  declaration  was  insuflS- 
cient  for  the  recovery  of  any  thing  beyond 
single  damages.    lb, 

57.  Stipulated  damages.  Where  parties 
submitted  to  arbitration  and  agreed  in  the  sub- 
mission, each  to  perform  the  award  or  pay  to 
the  other  $500,  and  the  award  was  to  pay  a  less 
sum  in  money  ',^Held,  that  the  $500  could  not 
be  considered  as  stipulated  damages,  and  that 
the  sum  awarded  was  the  measure  of  damages. 
Whitcomb  v.  Preston,  18  Vt.  58. 

For  damages  in  particular  actions  and  trans- 
actions, see  Assumpsit;  Covenant;  Trespass, 
&o. ;— Contract  ;  Fraud  ;  Sale,  «&o. 


DEDICATION. 

1.  What  constitutes— and  evidence  of 
dedication.  The  enjoyment  of  a  public  high- 
way,  square,  conmion,  or  any  other  common 
privilege  or  immunity,  though  for  a  period 
short  of  fifteen  years,  may  afford  conclusive 
evidence  of  a  right  so  to  enjoy.  The  dedica- 
tion need  not  be  by  deed,  but  it  is  sufficient  if 
the  owner  of  the  soil  by  some  unequivocal  act 
manifests  his  intention  to  dedicate  the  land  to 
public  use,  and,  in  consequence  thereof,  indi- 
viduals have  embarked  in  any  undertakings,  or 
invested  property  which  will  be  materially  af- 
fected, if  such  intention  should  be  altered  or 
changed.  In  such  case,  the  donor  cannot  re- 
claim the  dedication,  but  he  retains  the  fee  sub- 
ject to  the  public  use.  Abbott  v.  MiUs,  8  Vt. 
521.     State  v.  Wilkinson,  2  Vt.  480. 

2.  Where  a  piece  of  land  is  thrown  or  left 
open  by  the  owner  for  public  use  as  a  common 
thoroughfare,  without  any  intent  manifested  to 
resume  possession,  and  the  land  is  so  used  by 
the  public  without  restriction,  it  may  become  a 
public  square  or  highway  by  dedication,  with- 
out deed  or  other  act  of  the  owner;  and  if  so 
suffered  to  continue,  until  individuals  have  be- 
come interested  by  purchases  under  the  expec- 
tation that  it  would  not  be  reclaimed  by  the 
owner,  the  dedication  becomes  irrevocable, 
though  it  may  not  have  existed  fifteen  years. 
State  V.  Catlin,  8  Vt.  580. 

3.  The  declarations  of  the  owner  are  ad- 
missible evidence  to  prove  the  dedication  of 
lands  to  public  use,  particularly  in  connection 
with  his  acts.    lb. 

4.  Where  the  proprietors  of  a  town  passed 
a  vote  setting  apart  a  piece  of  undivided  land 
as  a  public  square,  the  vote,  though  irregular 
and  not  originally  binding,  was  held  to  have  be- 
come so  as  a  dedication,  where  the  proprietors 
had  derived  a  benefit  from  it,  and  had  recog- 
nized it  by  allotting  their  lands  and  village  lots 
as  bordering  upon  the  square,  and  individuals 
had  bought  and  built  accordingly,  without  ob- 
jection.   AbboU  V.  Mills,  8  Vt.  521. 

5.  A  right  by  dedication  may  be  established 
by  a  possession  by  the  public  for  less  than  fif- 
teen years,  when  accompanied  by  such  acts  and 
circumstances  as  show  an  intent  on  the  part  of 
a  donor  to  make  the  dedication.  Morse  v. 
Banno,  82  Vt.  600.  Pr<mty  v.  BeU,  44  Vt. 
78. 

6.  A  deed  conveying  lands  to  a  town  in  fee 
will  not  be  construed  as  a  dedication  of  the 
land  to  public  use,  although  expressed  to  be 
**for  the  use  of  tlie  town  as  a  meeting  house 
green,"  "or  common"  ;~the  words  not  amount- 
ing to  a  condition,  or  a  limitation.  j3t€Ue  v. 
Woodard,  28  Vt.  92.  Beach  v.  H<^nes,  12  Vt. 
15. 

7.  But  where  the  town,  in  such  case,  after 
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purchasing  and  taking  a  title  in  fee  to  the  land, 
suffered  the  public  to  use  it  as  a  public  com- 
mon, and  afterwards  made  ft  survey  of  the  land, 
and  placed  it  upon  record,  describing  the  land 
as  the  •  **  town  common,"  and  thereafter,  for 
more  than  15  years,  it  was  used  by  the  public 
as  a  public  common ; — Beid,  that  the  land  had 
thereby  become  irrevocably  dedicated  to  the 
use  of  the  public,  so  that  a  party  to  whom  the 
town  sold  and  conveyed  a  part  of  the  land  was 
indictable  for  a  nuisance  by  inclosing  it.  State 
yr.Woodard. 

8.  Extent  of  use.  Where  the  public  rely 
upon  usage  as  evidence  of  their  right,  the  right 
cannot  be  more  extensive  than  the  usage ;  and 
evidence  of  private  occupancy  may  qualify  or 
disprove  the  usage  claimed.  State  v.  Trcuk,  6 
855. 

9.  Acceptance.  A  dedication  of  land  to 
public  use,  whether  by  deed  or  otherwise,  re- 
quires, in  order  to  be  binding,  an  acceptance 
by  the  public,  and  this  may  be  of  the  whole  or 
of  a  part  only ;  if  appropriated  by  the  public 
only  in  part,  and  the  rest  has  for  many  years 
been  occupied  by  the  owner  for  private  uses, 
this  is  evidence  that  the  public  claim  has  been 
waived  or  relinquished.    Ih. 

10.  To  render  a  dedication  of  land  to  public 
use  binding,  there  must  be  not  only  some  act 
of  dedication  on  the  part  of  the  owner,  but 
there  must  be  something  equivalent  to  an  ac 
ceptance  on  the  part  of  the  public.  Ih.  Motm 
V.  Ranno,  82  Vt.  600.  Dodge  v.  Stacy,  89  Vt. 
558. 

11.  Where  land  has  been  dedicated  by  the 
proprietor  to  public  use— as  for  a  common— and 
the  dedication  has  been  accepted— as  by  use  for 
such  purpose — the  public  has  acquired  an  ease- 
ment therein,  and  the  town,  or  its  authorities, 
have  no  power  to  convey  a  right  Inconsistent 
therewith ;— as,  a  right  to  an  exclusive  occupa- 
tion. Pomeroy  v.  MilU,  8  Vt.  279.  8,  C,  Z 
Vt.  410. 

12.  Indictment.  Though  the  fee  of  land 
be  vested  in  a  town,  or  be  private  property, 
even,  yet  if  the  use  and  occupancy  be  in  the 
public  as  a  highway,  public  square  or  conunon, 
—common  to  all  the  people  for  passing  and  re- 
passing,—any  obstruction  thereof,  or  nuisance 
erected  thereon,  may  be  prosecuted  for  by  in- 
dictment,  and  may  be  described  in  the  indict- 
ment as  a  public  highway.  State  v.  Atldnsony 
24  Vt.  448.  State  v.  WWdnwn,  2  Vt.  480.  StaU 
V.  CatMn,  8  Vt.  580. 

13.  Owner  of  the  fee.  The  owner  of  the 
fee  of  land,  dedicated  to  the  public  as  a  com 
mon  or  highway,  may  maintain  trespass,  or 
ejectment,  for  a  private  occupation  thereof; 
but  he  could  hold  only  in  a  way  consistent  with 
the  rights  of  the  public.  Pomeroy  v.  MUls,  8 
Vt.  410. 

14.  Public  sqnare,  &c.,  as  distingnished 


f^om  a  highway.  Public  squares,  or  com- 
mons, are  not  strictly  highways.  They  are. 
public  dedications  for  ornament  and  for  use, 
and  not  for  traveling  with  horses  or  teams. 
They  are  like  highways  in  some  particulars, 
but  it  by  no  means  follows  that  they  may  not 
be  indeed  with  a  fence,  or  that  trees  may  not 
be  set  oul  thereon.  They  frequently  require  to 
be  so  enclosed  for  the  convenience  of  people 
on  foot,  and  to  exclude  horses,  carriages  and 
teams.    ButcMnson  v.  Pratt,  11  Vt.  402. 

Highways,  L,  1. 
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I.    The  Instbumbnt  and  Its  Rbqtiisitbs. 

1.  Cormderation. 

2.  Statute  system, 
8.  Signing. 

4.  Sealing, 

5.  Witnessing, 

6.  IkUoery  and  acceptance, 

7.  Acknowledgment  and  proof  . 

8.  Recording  and  notice. 
II.    What  Passes. 

1.  Quitclaim  deed, 

2.  Warranty  deed. 

8.  Freehold  in  futwro, 
4.  Appurtenances. 
III.    Construction. 

1.  Office  of  habendum. 

2.  Rule^  of  interpretation, 

8.  Instances — astodesoription,bound- 
arieSj  dc. 

I.    The  Instbumbnt  and  Its  Requisites. 

1.  Consideration. 

1.  A  consideration  is  necessary  to  sustain  a 
deed  of  bargain  and  sale,  or  other  conveyance 
of  land  ;  but  it  is  not  essential  that  the  consid- 
eration should  be  expressed  in  the  deed.  It 
may  be  proved  otherwise — as  by  parol,  and 
from  circumstances.  Stevens  v.  Griffith,  8  Vt. 
448.  Wood  V.  Beach,  7  Vt.  522.  19  Vt. 
216. 

2.  The  fact  that  the  true  consideration  of  a 
deed  is  different  from  that  expressed  in  it, —as 
where  it  was  for  love  and  affection,  but  ex- 
pressed to  be  for  a  money  consideration,— does 
not  avoid  the  deed,  though  it  may  be  evidence 
of  fraud  as  to  third  persons.  Brackett  v.  Wait, 
6Vt.  411. 

3.  The  purpose,  as  expressed  in  a  convey- 
ance of  land  to  a  town,  of  having  a  school  house 
built  thereon  and  a  school  taught  for  the  bene- 
fit of  the  youth  of  the  town,  imports  a  suffi- 
cient consideration  to  support  the  deed,  although 
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not  expressed  in  the  deed  as  the  consideration. 
CoBUeton  v.  Langdon,  19  Vt.  210. 

2,  Statute  SjfHem. 

4.  Our  statute  system  of  conveyancing  was 
designed  to  be  entire  in  itself ;  and  the  com- 
mon law  modes  of  conveyancing  have  not  been 
regarded  as  in  force  here, — as,  a  fine,  common 
recovery,  &c.  Redfield,  J.,  in  Oorham  y,Dan- 
iel$,  28  Vt.  600. 

8.  Signing, 

5.  Under  the  statute  requiring  a  deed  of  land 
to  be  signed  and  sealed  by  the  grantor,  the  name 
of  the  grantor  must  be  subscribed  to  the  deed 
A  deed,  purporting  to  be  the  deed  of  a  private 
corporation  named  therein  as  "The  Benning- 
ton Iron  Company,"  was  signed  "Charles  H. 
Hammond,  chairman  Bennington  Iron  Co."— 
Heldy  that  it  was  not  signed  by  the  corporation 
so  as  to  become  its  deed.  Inham  v.  JBenmngton 
Iron  Co.,  19  Vt.  280.  22  Vt.  286.  [The  au- 
thority of  Hammond  was  not  recited,  nor  ap- 
peared.] Miller  v.  But  A  WmK  B.  Co.,  86 
Vt.  452. 

4.  Sealing, 

6.  A  signed  writing,  not  sealed  nor  acknowl- 
edged, is  inoperative  at  law  as  a  conveyance 
of  land,  though  so  intended.  Arms  v.  Burt,  1 
Vt.  808. 

7.  An  interest  in  land  created  by  a  perpet- 
ual lease  can  be  conveyed  or  surrendered  only 
by  a  deed  properly  executed ; — the  instrument 
must  be  sealed.    Stevens  v.  Deimng,  2  Vt.  411. 

8.  Scroll.  A  scroll  or  circle  made  with  a 
pen,  and  the  word  "seal"  written  within  it,  was 
held  not  to  be  a  seal  when  attached  to  an  instru- 
ment convey  ing  land,  nor  to  constitute  it  a  deed. 
A  seal,  in  such  case,  must  be  of  wax  or  wafer, 
something  which  may  be  impressed  with  an  in- 
strument used  as  and  for  a  seal.  Beardsley  v. 
Knight,  4  Vt.  471. 

5.   Witnessing. 

9.  Under  our  statutes,  two  subscribing  wit- 
nesses are  necessary  to  the  validity  of  a  deed  of 
lands,  or  of  any  estate  or  interest  therein.  Day 
V.  Adams,  42  Vt.  510. 

10.  Where  a  deed  has  but  a  single  subscrib 
ing  witness,  the  recording  of  it  is  not  construc- 
tive notice  to  subsequent  purehasers.  Peek,  J, 
Tb.  515. 

11.  Nor  can  such  deed  be  treated  as  valid, 
on  the  ground  that  it  is  good  in  equity  and 
would  be  enforced  in  a  court  of  chancery ;  for 
though  such  a  deed  is  treated  as  evidence  of  an 
agreement  to  execute  a  valid  deed,  it  is  not 


conclusive,  and  it  cannot  be  assumed  that  a 
court  of  equity  would  enforce  it  on  application 
for  that  purpose.    lb. 

12.  A  defective  deed— as  where  it  has  but 
one  attesting  witness — is  evidence  of  an  agree- 
ment to  execute  a  valid  deed,  which  may  be 
enforced  in  equity  ;  and  notice  of  such  deed — 
as  by  seeing  the  record  of  it  in  the  town  clerk's 
office — is  notice  to  an  attaching  creditor  of  the 
grantee's  riglit,  and  such  creditor  will  stand  in 
no  better  condition  in  respect  to  title  than  the 
grantor.  Vt.  Mining  Co.  v.  Windham  Co.  Bank, 
44  Vt.  489.  • 

6.  DeUcery  and  a^iceptance. 

13.  Delivery.  Tlie  delivery  of  a  deed,  eith- 
er as  an  escrow  or  absolutely,  is  an  act  includ- 
ing intent,  and  is  always  a  question  of  fact  rest- 
ing in  pais,  and  to  be  found  by  the  jury.  Lind- 
say V.  Lindsay,  11  Vt.  621. 

14.  —in  tmst.  Where  a  deed  is  delivered 
to  one  in  trust  for  the  grantee,  to  take  effect  at 
the  grantor's  death  ut^less  he  shall  otherwise 
direct  in  his  lifetime,  and  he  dies  without  giv- 
ing any  further  direction,  the  deed  takes  effect 
at  the  death  of  the  grantor  as  his  deed  from  the 
first  delivery ;  and  held,  that  by  such  deed  of  a 
person  insolvent,  creditors  might  be  preferred. 
Morse  v.  Slasm,  13  Vt.  296. 

15.  Where  one  member  of  a  firm  was  trus- 
tee and  had  sole  control  of  the  estate  of  a  third 
person,  and  he  loaned  the  trust  funds  to  his 
firm,  and  received  their  note  and  mortgage 
therefor  running  to  the  cestui  que  trust,  and 
caused  the  mortgage  to  be  recorded,  and  re- 
tained the  papers  in  his  possession,  though  with- 
out any  knowledge  of  the  transaction  by  the 
cestui  que  trust; — Held,  that  here  was  a  suffic- 
ient legal  delivery  to  give  validity  to  the  note 
and  mortgage.     Tucker  v.  Bradley,  88  Vt.  324. 

16.  —to  agent  of  grantee.  Tlie  delivery 
of  a  deed  to  the  agent  of  a  grantee  is,  in  legal 
effect,  a  delivery  to  the  grantee ;  and  is  effect- 
ive to  pass  the  title,  although  delivered  upon  a 
condition  not  performed.  Pratt  v.  Uolman,  16 
Vt.  580.    32  Vt.   850. 

17.  —in  eserow.  Where  a  deed,  or  other 
writing,  is  deposited  with  a  third  person  to  be 
delivered  to  the  grantee  only  upon  the  perform- 
ance of  certain  conditions  precedent,  and  he 
delivers  it  without  the  performance  of  such 
conditions,  this  is  no  delivery  in  law,  and  the 
instrument  takes  no  effect,  though  executed, 
acknowledged  and  recorded.  Stiles  v.  Brovn, 
16  Vt.  568. 

18.  To  defeat  the  operation  of  a  deed  in  the 
hands  of  the  grantee  named,  it  may  be  shown 
that  it  was  delivered  to  a  third  person,  as  an 
escrow,  and  was  by  him  wrongfully  delivered 
to  the  grantee.     Nichols  v.  Nichols,  28  Vt.  228. 

19.  A  deed  deposited  by  the  grantor  with  a 
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third  person,  to  be  held  by  him  and  not  to  be 
delivered  until  some  other  thing  is  done,  is  an 
egerow^  and  has  no  validity  'without  the  per- 
formance of  such  condition,  even  though  the  de- 
poffltary  fraudulently  delivers  it  to  the  grantee, 
who  takes  it  in  good  faith  and  without  knowl- 
edge of  the  condition,  and  advances  a  valuable 
consideration  for  it ;  and  even  if  the  grantor, 
for  the  purpose  of  expediting  the  business,  con- 
sents to  the  recording  of  the  deed  and  it  is  so 
recorded,  but  with  the  express  understanding 
that  the  depositary  shall  retain  the  deed  there- 
after until  the  performance  of  the  condition, 
there  is  no  effectual  delivery  without  perform- 
ance of  the  condition.  JSmWi  v.  8,  BoycUUM 
Bank,  82  Vt.  341.  Distinguished  from  Pratt  v. 
Holman,  16  Vt.  530. 

20.  To  constitute  the  delivery  of  a  deed  of 
lands,  the  grantor  must  part  with  the  custody 
and  control  of  the  instrument,  permanently, 
with  the  intention  of  having  it  take  effect  as  a 
transfer  of  the  title,  and  must  part  with  his 
right  to  the  instrument,  as  well  as  with  the  pos- 
session of  it.  So  long  as  he  retains  the  control 
of  the  deed,  he  retains  the  title.  Elmore  v. 
Marks,  89  Vt.  588. 

21.  Acceptance.  I)  being  indebted  to  M 
Bank,  without  thebr  knowledge  made  to  them 
a  mortgage.  May  27th,  and  sent  it  by  a  messen- 
ger to  the  town  clerk's  office  for  record,  intend- 
ing thereby  to  part  with  all  control  over  it  and 
that  it  should  take  immediate  effect,  and  sent 
another  messenger  to  inform  the  bank  of  the 
facts,  nrhis  messenger  gave  such  information  on 
the  29th  to  the  cashier,  who  replied  that  he  was 
glad  of  it.  Held,  that  this  was  a  good  delivery 
and  acceptance,  and  that  the  mortgage,  being 
recorded,  took  precedence  of  another  mortgage 
of  the  same  estate  afterwards,  pn  the  29th,  exe- 
cuted and  delivered  by  D  directly  to  F  bank  and 
recorded,  although  the  first  mortgage  was  not 
received  by  M  Bank  from  the  town  clerk  until 
after  the  recording  of  the  second  mortgage. 
Farm,  &  Mech.  Bank  v.  Drury,  88  Vt.  426. 

22.  Date  not  controlling.  An  attach- 
ment  was  held  to  prevail  over  a  deed  of  earlier 
date  and  recorded,  but  not  then  accepted  by  the 
grantee.    Benton  v.  Perry,  5  Vt.  8^. 

23.  A  executed  to  B  a  deed  of  land,  and 
soon  after  executed  to  him  another  deed  of  the 
same  land,  for  the  same  consideration  and  of 
the  same  tenor,  but  bearing,  by  antedating  it,  an 
earlier  date  than  the  first,  and,  before  either 
deed  was  recorded  or  any  further  conveyance 
was  made  or  lien  created,  A  came  in  possession 
of  the  deed  last  executed,  but  of  earliest  date, 
and  destroyed  it.  Held,  that  if  B  gave  up  that 
deed  to  A  to  be  cancelled,  the  other  deed  was 
inoperative  without  some  new  agreement  to 
give  it  effect — something  tantamount  to  a  new 
delivery ;  but  if  A  took  away  and  destroyed 
that  deed  without  the  consent  of  B,  then  the 


other  deed  would  take  effect,  and  might  be  re- 
corded.    CorUss  V.  C<yrlm,  8  Vt.  878. 

24.  The  orator  conveyed  to  H  land  with 
warranty,  and  at  the  same  time  took  back  a 
mortgage  to  secure  the  purchase  money,  but 
the  mortgage  bore  an  earlier  date.  Both  in- 
struments were  recorded.  Afterwards  H  quit- 
claimed generally  to  G.  On  a  bill  against  H 
and  O  to  foreclose  •,—Held,  that  the  deed  and 
mortgage  took  effect  from  the  delivery,  respec- 
tively, and  that  the  date  was  unimportant; 
that  as  mere  assignee  of  the  equity  of  redemp- 
tion,  G  stood  on  no  higher  groimd  than  H ;  and 
that  to  entitle  G  to  the  superior  equity,  it  must 
appear  that  he  was  a  bonafidepurcheiaeT,  deceiv- 
ed by  the  record,  and  that  he  paid  a  valuable 
consideration.    Fish  v.  Oordon,  10  Vt.  288. 

7.  Acknowledgment  and  proof, 

25.  Acknowledgment.  Thedeedofa/4?m« 
eotert  of  land  held  in  her  own  right  must  be 
executed  and  acknowledged  conformably  to  the 
law  of  the  place  where  the  land  lies.  Harmon 
V.  Taft,  1  Tyl.  6. 

26.  As  to  a  deed  of  lands  situate  in  this 
State,  which  was  executed  in  New  York,  April 
10,  1773,  and  there  proved  according  to  the 
laws  of  that  province ; — Held,  that  it  was  not 
entitled  to  registry,  because  not  acknowledged 
according  to  the  laws  of  New  Hampshire,  which 
maintained  jurisdiction  de  faeto,  though  the 
government  de  jure  may  have  been  in  New 
York.  Toumsend  v.  Bowner,  27  Vt.  119.  8,0. 
82  Vt.  188. 

27.  A  judge  of  the  supreme  court  being  em 
officio  a  justice  of  the  peace  throughout  the 
State,  his  certifying  the  acknowledgment  of  a 
deed  before  him,  as  such  judge,  satisfies  the 
statute  requiring  the  acknowledgment  to  be 
before  a  justice  of  the  peace.  Middlebury  Col- 
lege V.  Cheney,  1  Vt.  886. 

28.  A  recorded  deed  is  not  defeated  by  an 
omission  of  date  in  the  acknowledgement. 
Qalusha  v.  8in€lear,  8  Vt.  894. 

29.  It  is  not  indispensable,  that  the  place  of 
taking  the  acknowledgment  of  a  deed  should 
fully  appear  from  the  certificate  of  acknowledg- 
ment itself,  provided  it  can  be  discovered  with 
sufficient  certainty  by  inspection  of  the'  whole 
instrument.  BrooJ^  v.  Chaplin,  8  Vt.  281. 
Ives  V.  AUyn,  12  Vt.  689. 

30.  In  the  body  of  a  deed,  one  of  the  grant- 
ors was  described  as  Richard  O,  Bailey,  and 
the  deed  was  signed  B.  O,  Bailey,  The  certifi- 
cate of  acknowledgment  was,  that  '*01iverHale 
and  Daniel  Brown,  Richard  O,  personally  ap- 
peared and  acknowledged  this  instrument,  by 
them  sealed  and  subscribed,'*  &c.  Held,  that  it 
sufficiently  appeared  that  the  deed  was 
acknowledged  by  Richard  G.  Bailey,  the  grantor. 
Chandler  v.  8pear,  22  Vt.  888, 
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31.  Where  the  name  of  the  grantee,  instead 
of  that  of  the  grantor,  in  a  deed,  appeared  in 
the  certificate  of  acknowledgment,  and  there 
was  nothing  apparent  on  the  face  of  thfe  certifi- 
cate, or  of  the  deed,  to  determine  whether  an 
error  was  committed  in  writing  the  name  of  the 
man  who  acknowledged,  or  in  taking  the 
acknowledgment  of  the  wrong  man,  by  mistake; 
— Held,  that  no  correction  could  be  made  by 
construction,  and  that  this  was  of  no  effect  as 
an  acknowledgment.  Wood  v.  Cochrane, 
Vt.  544. 

32.  A  deed  of  lands  must  show  upon  its 
face,  as  spread  upon  the  record,  a  compliance 
with  the  requirements  of  the  statute,  in  order 
to  take  effect  as  constructive  notice ;  and  parol 
evidence  cannot  be  brought  in  aid  of  any  defect. 
Thus,  where  there  appeared  upon  the  deed,  as 
recorded,  no  proper  acknowledgment ; — Held, 
that  the  record  was  no  notice  to  a  subsequent 
purchaser.     lb. 

33.  All  that  is  essential  to  the  certificate  of 
acknowledgment  of  a  deed  executed  by  an 
agent,  is,  that  it  be  intelligible,  and  clearly  ap- 
pear to  be  intended  to  be  the  deed  of  or  on 
behalf  of  the  constituent.  Me  Daniels  v.  Flower 
Brook  Mfg,  Co.,  22  Vt.  274. 

34.  Proof  instead  of  acknowledgment. 
A  deed  not  acknowledged,  executed  before  any 
statute  requiring  acknowledgment,  may  be 
proved  like  other  writings  not  acknowledged. 
Stecens  v.  OriJfUh,  8  Vt.  448. 

35.  The  cases  where,  by  statute,  proof  of  the 
execution  of  a  deed  may  be  taken  instead  of  an 
acknowledgment,  being  special  and  exceptional, 
in  order  that  such  proof  may  be  omitted,  it 
must  appear,  in  the  certificate  or  document  of 
proof,  to  be  a  case  within  some  of  the  excep 
tions.  Pearl  v.  Howard,  1  D.  Chip.  178.  8 
Vt.  87. 

36.  Where  the  execution  of  a  deed  is  proved 
before  a  justice  by  the  subscribing  witnesses, 
under  s.  7  of  the  conveyance  act  of  1797  (G. 
8.  c.  65,  ss.  11  and  seg.),  it  need  not  appear 
from  the  certificate  that  the  grantor  refused  to 
acknowledge  the  deed.  CatUn  v.  Washburn,  3 
Vt.  25. 

37.  In  every  case  of  a  joint  deed,  the 
reasonable  presumption  is  that  the  interest  of 
the  grantors  was  joined.  If  so,  it  would  seem 
that  each  owner  was  interested  in  the  entirety, 
and  so  not  competent  to  make  the  statute  proof 
of  the  execution  of  the  deed  by  his  co-grantors, 
any  more  than  by  himself.  Redfield,  C.  J.,  in 
Totonsend  v.  Boumer,  27Vt.  119. 

8.  Recording  and  notice. 

38.  Recording.  To  entitle  a  deed  to  regis- 
tration, it  must  be  executed  according  to  the 
statute  requisites  hy  which  the  registry  of 
deeds  is  establl^ed.    This  statute  mode  of  con- 


veyance  is  exclusive  of  all  modes  of  convey- 
ance at  common  law,  and  of  all  previous 
statute  modes,  so  far  as  the  later  statute  provides 
a  new  mode  of  conveyance.  Isham  v.  Benning- 
ton Iron  Co.,  19  Vt.  230.    28  Vt  611. 

39.  A  deed  not  executed  according  to  the 
statute  requirements  is  not  entitled  to  registry, 
and  consequently  the  record  of  it  is  not  con- 
structive notice  to  any  one.  lb.  Pope  v.  Henry^ 
24  Vt.  560. 

40.  The  record  of  a  deed  can  have  no  fur- 
ther effect,  as  implied  notice  of  its  existence  and 
contents,  than  the  statute  attaches  to  it.  The 
recording  of  an  unacknowledged  deed  has  there- 
fore no  other  effect,  as  notice,  than  the  tempo- 
rary  effect  given  to  it  by  the  statute.  (G.  8.  c. 
65,  s.  16.)  HoUingion  v.  Hoinngton,  2  Aik. 
285. 

41.  The  copy  of  a  deed  is  not  entitled  to 
record,  and  a  record  of  such  copy  is  not  in  law 
a  record  of  the  original,  and  does  not  operate  as 
notice  to  subsequent  purchasers  or  creditors, 
but  is  a  nullity.     Sirens  v.  Brown,  8  Vt.  420. 

42.  Previous  to  the  Act  of  1797,  there  was 
no  law  in  this  8tate  authorizing  the  record  of  a 
deed  of  lands  in  this  State,  which  was  executed 
out  of  the  8tate  before  1787,  and  was  acknow- 
ledged or  proved  only  according  to  the  laws  of 
the  8tate  or  country  where  executed.  7W«- 
send  V.  Downer,  27  Vt.  119.  S.  C,  82  Vt.  188. 
And  the  Act  of  1797  did  not  legalize  a  record 
made  before  its  passage.    lb. 

43.  The  registry  of  a  deed  in  Cheshire  coun- 
ty. New  Hampshire,  in  1781,  of  hinds  situate  in 
Vermont  was  held  ineffectual,  inasmuch  as  this 
8tate  was  fully  organized  in  1777,  and  as  early 
as  1779  two  counties  were  fully  organized,  viz: 
Cumberland  and  Bennington,  with  clerks  and 
books  of  registry ; — in  the  first  of  which  coun- 
ties the  land  lay.  Brown  v.  Edson,  28  Vt. 
485. 

44.  Whether  the  registry  of  a  deed  at  Exe- 
ter, New  Hampshire,  conveying  .lands  within 
what  is  now  the  8tate  of  Vermont,  executed 
and  recorded  before  the  organization  of  this 
8tate,  is  a  sufficient  registry — quosre.    75. 

45.  A  deed  of  machinery  in  a  mill  would  be 
void  as  against  the  creditors  of  the  grantor,  with- 
out  an  actual  change  of  possession,  before  the 
passage  of  the  Act  of  Nov.  5,  1888,  authorizing 
the  record  of  such  conveyances,  and  making 
the  record  equivalent  to  such  possession.  Quare, 
whether  such  deed,  recorded  before  the  Act,  is 
not  brought  within  its  protection  prospectively, 
from  and  after  the  passage  of  the  Act.  Wal- 
worth  V.  Beadsboro,  24  Vt.  252.    9  Vt.  851. 

46.  A  deed  of  land  to  be  admitted  as  evi- 
dence, even  in  a  suit  between  the  parties,  if 
proved  only  by  the  acknowledgment  of  the 
grantor,  must  be  first  recorded.  But  when  the 
clerk  of  the  proper  office  has  duly  certified  upon 
the  deed  that  it  has  been  properly  recorded,  the 
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effect  of  the  evidence  cannot  be  defeated  by 
showing  a  mistake  in  the  record, — certainly  not 
where  such  mistake  does  not  affect  the  interest 
of  the  person  against  whom  the  deed  is  offered. 
ManweU  v.  Manweli,  14  Vt.  14. 

47.  Effect  of  record  by  relation.  A  deed, 
required  to  be  acknowledged  and  recorded, 
may  be  read  in  evidence  if  acknowledged  and 
recorded  at  any  time  before  trial, — such  ac- 
knowlegment  and  record,  though  subsequent  to 
the  date  of  the  deed,  taking  effect,  by  relation, 
from  such  date,  as  against  all  persons  except 
subsequent  bona  fide  purchasers,  or  attaching 
creditors  without  notice.  Pierce  v.  Brmon^  34 
Vt.  165.  Douglass  v.  Spooner,  N.  Chip.  74. 
Hc^rrington  v.  Oage,  6  Vt.  633.  Pitkin  v. 
LeofCftt,  18  Vt.  879. 

48.  Filing  for  record.  It  has  been  often 
decided  that  where  a  deed  is  left  with  the  town 
clerk  in  the  usual  way  for  record,  but  is  not 
spread  upon  the  record  until  some  time  after- 
wards, yet  when  recorded  the  record  has  rela- 
tion back  to  the  time  when  it  was  filed  for  re- 
cord ;  and,  in  such  case,  it  will  have  priority 
over  a  deed  of  later  date  though  earlier  spread 
upon  the  record.    Ja/rvie  v.  Aikens^  25  Vt.  686. 

49.  Deeds  take  precedence,  not  according 
to  priority  of  time  in  the  fact  of  recording,  but 
according  to  priority  of  filing  and  deposit  for 
record  in  the  proper  office.  But  if  the  grantee 
withdraws  the  deed,  after  being  so  filed  and 
deposited,  and  carries  it  away  before  it  is  in 
fact  copied  upon  the  book  of  records,  its  opera- 
tion as  a  recorded  instrument  is  postponed  until 
it  is  returned,  and  takes  effect  from  its  return, 
and  from  that  time  only.  Johnson  v.  Burden^ 
40  Vt.  567.  WiiUams,  C.  J.,  in  Saicyer  y. Adams, 
8  Vt.  175-6,  citing  Brush  v.  Cook,  decided  in 
1834. 

50.  Where  a  record  is  made  essential  in 
working  a  transmission  of  title,  or  in  creating 
or  defeating  a  right,  nothing  is  effectually  ac- 
complished until  the  necessary  records  are  com- 
pleted. But  where  the  object  of  the  record  is 
notice  merely,  as  where  the  title  is  passed  or  the 
ri^t  acquired  by  act  of  the  parties,  as  in  case 
of  the  conveyance  of  real  estate  by  deed,  the 
lodging  of  the  instrument  in  the  proper  office 
for  immediate  record,  and  the  reception  of  it  by 
the  recording  officer  for  the  same  purpose,  are 
held  to  operate,  like  the  record  itself,  as  notice 
to  third  persons.  In  other  words,  the  deed  or 
instrument,  thus  deposited  and  received,  is 
deemed  to  be  of  record,  or  recorded.  Ferris  v. 
Smith,  34  Vt.  37,  83.  Bigelow  v.  Topliff,  35  Vt. 
378.    Morton  v.  Edwin,  19  Vt.  77. 

51.  Index.  A  deed  left  for  record  in  the 
town  clerk's  office  and  copied  by  him  into  the 
proper  book,  in  the  proper  place,  and  duly  cer- 
tified as  recorded,  is  recorded,  and  takes  effect 
as  a  recorded  deed,  although  not  entered  upon 
the  index  or  alphabet— which  constitutes  no 


part  of  the  record.      Curtis  v.  Lyma/n,   34  Vt. 
888.    39  Vt.  834. 

52.  Iffisplaced  record.  Where  a  town 
clerk  copied  a  deed  left  with  him  for  record  on 
the  back  leaf,  not  paged,  of  a  volume  of  the 
records  which  had  not  been  used  for  the  record- 
ing of  deeds  for  more  than  twelve  years,  and 
the  mimes  of  the  parties  were  not  entered  in  the 
alphabet,  and  this  was  done  for  the  purpose  of 
concealment,  and  fraudulently,  on  the  part  of 
the  town  clerk,  though  the  grantee  in  the  deed 
was  innocent  thereof; — Held,  that  such  deed 
was  not  recorded  within  the  meaning  of  the 
statute,  and  was  not  notice  to  a  subsequent 
attaching  creditor,  or  purchaser.  Bawyir  v. 
Adams,  8  Vt.  173.  Phelps  and  Royce,  J.  J., 
dissenting.    34  Vt.  843. 

\Note.—\xi  Spear,  assignee  of  Aleacander,  in 
bankruptcy,  v.  Birehard  et  al.,  in  U.  8.  Dis- 
trict Court  for  Vt.,  at  February  term,  1876, 
before  N.  Shipman,  District  Judge,  it  veeisheld, 
that  successive  mortgages  so  fraudulently  tran- 
scribed out  of  place  and  not  entered  on  the 
alphabet,  took  effect  as  recorded  deeds,  both  as 
to  the  assignee  and  the  several  mortgagees,  from 
the  respective  dates  that  they  were  left  for  record 
and  were  indorsed  as  received  for  record,  accord- 
ing to  G.  8.  c.  16.  s.  44,  enacted  since  Sawj/er 
V.  Adams;  and  that  from  the  reasoning  and 
language  of  the  court  in  Bigelow  v.  TopUf,  35 
Vt.  384,  ande/orm  y.Aikems,  Id.  687,  it  appeared 
that  the  doctrine  of  Sawyer  v.  Adams,  was  not 
the  settled  law  of  Vermont.] 

53.  Recording  power  of  attorney.  Where 
lands  are  conveyed  under  a  power  of  attorney, 
the  power  must  be  recorded  and  accompany 
the  grant  upon  the  records,  in  order  to  connect 
the  grant  with  the  grantor ;  without  such  rec- 
ord it  is  not  **  admissible  in  evidence."  G.  S. 
c.  65,  s  34.     Caiman  v.  Fowler,  48  Vt,  463. 

54.  Where  land  is  in  two  or  more  towns. 
A  power  of  attorney  for  the  conveyance  of  all 
the  principal's  land  in  a  certain  county  was 
recorded  in  one  town  of  that  county,  in  which 
town  the  principal  owned  lands.  A  copy  of 
that  record  was  recorded  in  another  town  of 
that  county.  Held,  that  the  record  of  such 
copy  was  of  no  avail  as  to  lands  in  the  last 
named  town.    Ih, 

55.  Where  the  same  deed  conveys  lands  sit- 
uate in  two  different  towns,  the  recording  of  it 
in  one  town  only  is  not  constructive  notice  of 
the  -conveyance  of  the  land  situate  in  the  other 
town.  Perrin  v.  Peed,  86  Vt.  3.  Banhy  Batik 
V.  Lapham,    lb.  8. 

56.  Where  a  deed  conveyed  lands  situate  in 
two  towns  and  was  recorded  in  but  one ; — Held, 
that  although  the  record  was  not  constructive 
notice  as  to  the  lands  in  the  other  town,  yet 
that  a  party  who  examined  such  record,  and 
had  such  knowledge  of  the  lands  as  to  know 
from  the  description  given  that  the  deed,  as 
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reconled,  conveyed  the  land  in  such  other  town, 
was  chargeable  with  actual  notice.    Ih. 

57.  Notice  of  unrecorded  deed.  A  later 
deed,  though  first  recorded,  must  yield  to  an 
earlier  deed,  though  not  recorded,  of  which  the 
grantee  in  the  later  deed  has  knowledge  when 
he  takes  it.  SUtmrt  v.  Thompsariy  8  Vt.  255. 
LudlofD  V.  QUI  1  D.  Chip.  49.  N.  Chip.  68. 
C<yrliM  V.  CorUss,  8  Vt.  373. 

58.  Judgment  in  ejeotment  against  the 
grantee  in  an  unrecorded  deed.  A  third  person 
afterwards,  without  knowledge  of  such  deed, 
purchased  and  took  conveyance  of  the  land 
from  the  grantor  in  that  first  deed.  Held^  that 
his  rights  were  not  concluded  by  that  judgment. 
Barlow  V.  Bowne,  Brayt.  185. 

59.  To  give  effect  to  a  deed  of  prior  date, 
unrecorded,  against  a  deed  of  later  date, 
recorded,   the  second  grantee,  at  the  time  of 

«  taking  his  deed,  must  have  had  notice  of  the 
execution,  contents  and  existence  of  the  prior 
deed-    Brackett  v.  Wait,  6  Vt.  411. 

60.  The  recording  of  a  deed  operates  as 
notice  only  to  those  who  take  conveyance  of 
the  same  land,  or  make  claim  thereto  by  act 
subsequent  to  such  recording,  and  does  not 
affect  those  who  already  have  title.  Lea<^  v 
BeaUies,  33  Vt.  195.  HoUey  v.  Ha/wley,  39  Vt, 
532. 

61.  Simultaneous  records.  Where  two 
separate  deeds  of  the  same  parcel  of  land  were 
executed  and  delivered  by  the  same  party,  at 
the  same  time,  one  to  each  of  two  several 
grantees,  neither  grantee  knowing  that  the  land 
was  conveyed  to  the  other,  and  both  deeds  were 
left  for  record  at  the  same  time  ]^Held,  that 
each  grantee,  as  against  the  other,  took  a  moiety 
of  the  land.    Ferris  v.  Motiher,  27  Vt.  218. 

62.  Who  is  not  affected  by  notice.  A 
purchaser  in  good  faith,  without  knowledge  of 
a  previous  unregistered  deed,  is  not  affected  by 
notice  thereof  to  his  grantor.  Morrison  v. 
ShaUuek,  1  D.  Chip.  42.     8,  C,  N.  Chip.  84. 

63.  Although  the  grantee  of  lands  is  affected 
by  notice,  at  the  time  of  his  purchase,  of  an 
outstanding  unrecorded  deed,  his  grantee  will 
not  be  affected  by  such  notice,  unless  he  knew 
that  his  grantor  had  such  notice,  but  may  rely 
upon  the  record  title ;  and  a  subsequent  grantee 
may,  in  such  case,  stand  upon  the  title  of  the 
second.    Dap  v.  Cla/rk,  25  Vt.  397. 

64.  Purchase  according  to  the  record. 
A  deed  of  the  east  half  of  a  lot  was,  by  mi^ake 
of  the  town  clerk,  recorded  as  a  deed  of  the 
west  half.  Held,  that  a  later  deed  to  a  subse- 
quent purchaser  of  the  east  half,  who  had  no 
notice  of  the  first  deed  except  what  was  con- 
tained in  the  record,  should  prevail  over  the 
first  deed.    Sanger  v.  Craigue,  10  Vt.  555. 

65.  Want  of  record  as  eyidence  of  firaud. 
The  fact  that  a  deed  remained  unrecorded  for 
two  months  and  that  possession  of  the  land 


remained  in  the  tenant  of  the  grantor  under  an 
unexpired  lease,  was  held  to  afford  no  presump- 
tion of  fraud  in  the  grant,  or  of  a  reconveyance. 
Brackett  v.  Wait,  6  Vt.  411. 

66.  Remedy  against  grantor.  The 
grantee  of  land  who  neglected  to  record  his 
deed,  by  reason  of  which  a  creditor  of  the 
grantor  took  the  land  by  levy  of  execution,  was 
held  entitled,  on  bill  against  his  grantor,  to 
recover  the  amount  of  the  debt  thus  paid  by  the 
levy.     Anon,  Addison  Co.,  20  Vt.  392. 

II.    What  Passes. 

67.  Deed  alone  is  not  title.  A  deed  on 
record,  though  ancient,  sliows  no  title,  of  itself, 
in  the  grantee.  To  make  it  proof  of  owner- 
ship, it  must  be  accompanied  either  with  proof  . 
of  possession  corresponding  to  the  deed,  or  of 
title  in  the  grantor.  Bank  of  Middlebury  v. 
RuUand,  83  Vt.  414.  PoUtr  v.  Washhum,  13 
Vt.  558. 

68.  Quit-claim  deed.  A  deed  of  release 
and  quit-claim,  in  common  form,  of  all  the 
grantor's  "right,  title,  interest,  property,  estate 
and  demand  in  and  to"  certain  lands,  &c., 
passes  every  estate  and  interest  which  the 
grantor  had  in  the  lands  described,— as,  both  a 
reversionary  estate  in  fee.  and  a  particular 
estate  for  life,  or  years.  Pingrey  v.  WatJdns, 
15Vt.  479.     /8f.  a,  17Vt.  879. 

69.  A  quit-claim  dbed  conveys  only  the  title 
which  the  grantor  then  has,  and  does  not  pre- 
vent him  from  subsequently  acquiring  by  pur- 
chase  or  descent,  and  holding,  an  outstanding 
title.    Henry  v.  Bell,  5  Vt.  893. 

70.  The  habendum  of  a  quit-claim  deed  hi 
common  form  was :  '  ^  To  have  and  to  hold  the 
premises  so  that  neither  the  said  A  (the  grantor) 
nor  any  one  claiming  under  him  should  there- 
after have  claim,  or  right  to  the  premises  afore- 
said.'' Held,  that  the  word  premises  did  not 
mean  the  land,  but  referred  to  such  title  and 
interest  as  the  grantor  then  had  in  the  land, 
and  did  not  exclude  him  from  subsequently 
acquiring  and  holding  a  superior  right  and  title 
from  some  other  source.  8mith  v.  Pollard,  19 
Vt.  272. 

71.  Warranty  deed.  Where  one  conveys 
land  with  covenants  of  warranty  of  title,  all 
title  subsequently  acquired  by  the  grantor  will 
enure  for  the  benefit  of  the  gi^mtee,  and  m 
discharge  of  the  grantor's  covenants.  Middle- 
bury  College  v  Cheney,  1  Vt.  386.  Blake  v. 
Tucker,  12  Vt.  39.  See  Brown  v.  Edson,  28 
Vt.  435.  Jarvis  v.  Aikens,  25  Vt.  635.  Carbee 
V.  Hopkins,  41  Vt.  260.    Estoppel,  II. 

72.  Freehold  in  future.  Under  the  stat- 
utes of  conveyancing  in  Vermont,  there  is  no 
objection  whatever  to  the  crealingof  a  freehold 
estate,  in  terms,  to  take  effect  in  future. 
Qerham  v.  Daniels,  23  Vt.  600. 
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73.  Where,  in  the  conveyance  of  land,  it 
was  expressed  that  the  grantee  was  not  to  come 
into  possession  of  it  until  after  the  death  of  the 
grantor  and  his  wife — ''meaning  to  convey  the 
whole  of  the  above  described  land  after  the 
death  of  myself  and  wife"— this  was  held  to  be 
a  reservation  of  an  estate  during  the  life^)f  the 
grantor  and  his  wife  :  and — the  grantor  dying 
before  his  wife,— ^e/<{,  that  he  died  seized  of  an 
estate  in  which  the  widow  was  entitled  to 
dower.  lb.  And  see  A^ams  v.  Dunklee,  19 
Vt.  882.    Sherman  v.  Dodge.  28  Vt.  26. 

74.  Appurtenances.  The  manure  of 
animals,  made  upon  a  farm,  whether  scattered 
upon  the  land,  si^ead  about  the  barn-yard,  lying 
in  piles  at  the  stable  windows,  or  lying  in  the 
stables  where  it  has  been  suffered  to  accumulate, 
passes  by  a  deed  of  the  freehold,  as  appurtenant 
to  it.  Stone  v.  Proctor,  2  D.  Chip.  108.  Weth- 
erbee  v.  BUUKm,  19  Vt.  879.    48  Vt.  98. 

75.  Fencing  materials,  as  posts  and  rails, 
where  it  is  evident  from  th#  manner  of  their 
distribution  upon  the  land,  and  other  appeal^ 
ances,  that  they  are  designed  for  immediate  use 
in  fencing  the  limd,  will,  like  fences  already 
built,  pass  with  a  deed  of  the  land.  Where  the 
question  was  whether  certain  posts  and  rails 
were  embraced  in  a  written  contract  for  the  sale 
and  conveyance  of  "a  /«rf»;" — Held,  that 
parol  evidence  was  admissible  to  prove  the  situ- 
ation of  the  posts  and  rails  in  these  respects. 
Ripley  v.  Pcdge,  12  Vt.  868. 

76.  A  stone  split  out,  raised  and  propped  up 
a  little  from  the  ground,  and  intended  to  be 
removed  from  the  farm  and  used  elsewhere, 
does  not  necessarily  pass  with  a  deed  of  the 
farm ;  and  it  is  competent  to  show  by  parol  that 
the  purchaser  of  the  farm,  at  the  time  the  deed 
was  executed,  was  informed  of  the  facts,  thus 
showing  that  the  stone  did  not  pass  with  the 
deed.  This  is  not  properly  an  exception  of  what 
would  otherwise  pass  by  the  deed.  Noble  v. 
ayh>e$ter,  42  Vt.  146. 

77.  A  conveyed  to  B  a  house  and  lot  by  deed 
in  common  form.  There  was  at  the  time  an 
aqueduct  laid  from  a  spring  upon  other  lands  of 
A  to  the  house  conveyed,  in  which  the  water 
was  then  running  to  the  house.  Held,  that, 
ahhoogh  the  deed  made  no  allusion  to  the  spring 
or  aqueduct,  it  conveyed  the  water  as  ifwas 
then  running,  with  a  right  to  the  spring  and 
aqueduct  sufficient  for  its  continuance,  as  an 
appurtenance  to  the  house  and  land.  A,  having 
afterwards  cut  off  the  aqueduct  upon  his  own 
land  and  stopped  the  flow  of  the  water,  was  held 
liable  to  B  in  an  action.  CooUdge  v.  Eager,  48 
Vt.  9. 

78.  The  fee  of  one  parcel  of  land— as,  a  high- 
way— does  not  pass  as  appwrtenant  to  the  grant 
of  another  parcel,— as,  of  the  land  adjoining. 
Buck  V.  Squien,  22  Vt.  484.  Cole  v.  Haynes, 
^  Vt.  588. 


79.  The  defendant,  owning  a  grist-mill  and 
the  lands  around  it,  sold  the  mill  with  the 
appurtenances,  and  conveyed  the  mill  with  the 
land  on  which  it  stood,  and  land  north  of  it  to 
the  highway,  and  as  far  west  as  the  west  side 
of  the  mill.  There  was  an  open  space  on  the 
north  and  on  the  west  of  the  mill,  which  for 
more  than  60  years  had  remained  uninclosed, 
and  persons  going  to  the  mill  passed  over  this 
open  space,  in  any  direction  they  pleased,  to 
and  from  the  mill  door.  The  defendant  after- 
wards inclosed  and  occupied  the  space  west  of 
the  mill.  In  an  action  by  the  grantee  for  an 
obstruction  to  his  right  of  way  to  the  mill, 
claiming  that  by  reason  of  such  obstruction  the 
passage  to  and  from  the  mill  was  rendered  less 
convenient  than  before  ;—Beldy  1st,  that  the  use 
by  the  defendant  of  his  own  land  in  connection 
with  the  mill  did  not  necessarily  make  it  an 
appurtenance  to  the  mill ;  2nd,  that  as  the  right"^ 
claimed  was  one  of  convenience  only  and  not  of 
necessity,  the  conveyance  must  be  construed  as 
limiting  th^  grant  to  the  boundaries  specified 
in  it.    PUmpton  v.  Conteree,  42  Vt.  712. 

80.  The  word  appurtenancee in  the  habendum 
of  a  deed,  is  confined  to  existing  rights  legally 
appurtenant  to  the  land  in  the  hands  of  the 
grantor,  and  does  not  carry  an  casement  in  the 
land  of  another  which,  by  reason  of  not  having 
ripened  into  a  legal  right,  has  not  become 
legally  attached  to  the  premises  conveyed. 
Steaeey  v.  Brooks^  84  Vt.  461,  questioning 
dtetum  in  Vt  Central  B.  Co.  v.  Hills,  28  Vt. 
681, 

III.      CONSTBDCTION. 

1.  Office  of  the  habendum. 

81.  The  office  of  the  habendum  in  a  convey- 
ance is  to  define  the  estate  conveyed ;  but  in  an 
assignment  merely  of  a  leasehold  estate,  which 
is  limited  and  defined  by  the  original  deed,  no 
such  definition  is  requited,  and  the  habendum  is 
not  necessary.     Strong  v.  Oarfidd,  10  Vt.  497. 

82.  Selectmen  by  one  instrument  leased 
certain  lots,  habendum  ''as  long  as  wood  grows 
and  water  runs,  or  as  we  the  selectmen  have  a 
right  to  leeuetfie  same.'^  As  selectmen  they  had 
a  right  to  lease  some  of  these  lots  perpetually, 
and  some  for  only  five  years.  Held,  that  this 
alternative  in  the  habendum  had  reference  to 
the  statute  limitation  as  to  this  last  class  of 
lands,  and  that  the  lease  was  valid.  Lemington 
V.  Stevens,  48  Vt.  88. 

83.  No  one  can  take  an  immediate  or  pres- 
ent estate  under  a  deed,  who  is  not  named  as  a 
grantee  in  the  premises,  provided  any  one  is 
named  therein ;  if  no  one  is  therein  named,  the 
grantee  may  be  astertained  from  other  parts  of 
the  deed.    Adams  v.  Bunklee,  19  Vt.  882. 

84.  Where   the  grantee  is  named  in  the 
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premises  and  the  quantity  of  the  estate  granted 
is  stated,  he  takes  the  entire  estate  described ; 
and  any  limitation  in  the  habendum  designed  to 
abridge  or  lessen  such  estate  of  the  immediate 
grantee,  in  favor  of  a  party  not  named  in  the 
premises,  Is  repugnant  and  inoperative.    lb, 

85.  Thus,  where  the  grant  was  **to  T  O,  for 
and  during  his  natural  life  and  the  life  of  H 
O,  his  wife,  &c.," — *'to  have  and  to  hold,  &o., 
to  him  the  said  T  O  and  H  (),  for  and  during 
their  and  each  of  their  natural  life,  to  their  use 
and  benefit  during  said  term  ".—Held,  that  T 
O  tool^  the  entire  estate  for  both  lives,  and  no 
remainder  vested  in  the  wife  on  the  death  of  H 
().  but  passed  to  the  administrator  of  H  O. 
Tb, 

86.  Where  the  habendum  in  a  deed  is  contra- 
dictory to  the  premises,  it  is  void,-  and  the 
words  in  the  premises  stand.  But  where  it 
only  limits,  explains  or  qualifies  the  words  there 
used,  it  performs  its  proper  oflftce.  It  may 
lessen,  enlarge,  limit  and  qualify  the  use  of  the 
land  so  long  as  it  does  not  defeat  the  estate 
granted.  Cong.  8oe.  HaUfax  v.  Stark,  84  Vt. 
243. 

87.  Thus,  where  the  grant  was  to  a  corpora- 
tion, by  its  name  simply,  of  land  by  its  name 
and  boundaries,  without  other  description  in  the 
premises  of  the  estate  or  interest  conveyed ; — 
Held,  that  the  use  which  the  grantee  was  to 
have  of  the  land,  and  the  extent  and  duration 
of  the  estate,  were  properly  explained  and 
limited  in  the  habendum,    lb. 

88.  Where  the  purpose  of  the  grant  is  clear- 
ly ascertained  from  the  premises  of  a  deed,  and 
the  premises  contain  proper  words  of  limitation, 
an  habendum  which  is  repugnant  to  the  grant 
yields  to  the  manifest  intent  and  terms  of  the 
grant ;  if  clearly  repugnant  to  the  grant,  it  is 
treated  as  of  no  validity  or  effect.  lb',  Flagg 
V.  Eames,  40  Yt.  16.  Adams  v.  Dunklee,  10 
Vt.  882. 

2.  Rules  of  interpretation, 

89.  OAce  of  court.  Where  there  is  no 
question  as  to  the  facts,  it  is  a  mere  question  of 
law  as  to  what  land  was  intended  to  be  con- 
veyed by  a  deed.  Stevens  v.  ffolUster,  18  Vt. 
294. 

90.  It  is  error  to  leave  to  a  jury  the  con- 
struction of  a  deed  as  to  the  boundaries  intend- 
ed, where  there  is  no  latent  ambiguity  in  the 
description.  But  a  new  trial  will  not  be  grant 
ed  for  such  error,  if  the  jury  gave  the  right  con- 
struction.   Morse  v.  Weymouth,  28  Vt.  824. 

91.  —of  jury.  Whether  or  not  particular 
premises  are  included  in  the  description  in  a 
deed,  where  this  cannot  be  determined  from  an 
inspection  of  the  deed,  is  a  question  for  the 
jury  ;  but  the  construction  of  deeds,  and  their 
legal  ^ect,  are  i^ways  questions  of  law.  Idppett 


V.  Kelley,  46  Vt.  516.     MiteheU   v.   Stet)ens,   1 
Aik.  16.    Hodges  v.  Strong,  10  Vt.  247. 

92.  Intent.  It  is  a  cardinal  principle  in 
the  interpretation  of  deeds  that  the  intention  of 
the  grantor,  where  it  is  plainly  and  clearly  ex- 
pressed, or  can  be  collected  or  ascertained  from 
the  deed,  is  to  be  observed  and  carried  into 
effect,  unless  it  is  in  conflict  with  some  rule  of 
law ;  and  that  whatever  is  repugnant  to  the 
general  intention  of  the  deed,  or  the  obvious 
particular  intention  of  the  grantor,  is  to  be 
rejected,  if  such  intention  is  consistent  with  the 
rules  of  law.  Kellogg^  J.,  in  Flagg  v.  Eames, 
40  Vt.  22. 

93.  The  intent  when  apparent  and  not  re- 
pugnant to  any  rule  of  law,  will  control  techni- 
cal terms ;  for  the  intent,  and  not  the  words,  is 
the  essence  of  every  agreement.  In  the  exposi- 
tion of  deeds,  the  construction  must  be  upon 
the  view  and  comparison  of  the  whole  instru- 
ment, and  with  a  view  to  give  every  part  of  it 
meaning  and  effect.— Applied  in  Collins  v. 
Ijocelle,  44  Vt.  280.  Colby  v.  Colby,  28  Vt.  10. 
Flagg  v.  Fames,  40  Vt.  16. 

94.  As  to  rules  of  interpretation  of  deeds 
and  other  contracts,  and  how  far  technical  rules 
and  terms  yield  to  the  intent  as  manifested  by 
a  view  and  comparison  of  the  whole  instrument 
—See  State  v.  Trask,  6  Vt.  856.  Wheelock  v. 
MoulUm,  15  Vt.  619.  Mills  v.  CatUn,  22  Vt. 
98.  Blake  v.  Stone,  27  Vt.  475.  Noyes  v. 
Hiehols,  28  Vt.  159.  Smith  v.  Hastings,  29  Vt, 
240.    Flagg  v.  Barnes,  Collins  v.  Lavelle, 

95.  Construction  of  a  deed  containing  re- 
pugnant provisions,  and  claimed  as  limiting  a 
use  upon  a  use ; — Held  to  create  contingent  or 
alternative  uses ;— also,  the  intent  being  clear, 
that  the  repugnancy  will  be  rejected,  and  the 
deed  take  effect  according  to  the  intent.  State 
V.  Trask,  Supra,  40  Vt.  22. 

96.  Different  instnunents.  Two  deeds 
between  the  same  parties  about  the  same  sub- 
ject matter  and  bearing  the  same  date,  the 
one  containing  an  implied  and  the  other  an 
express  grant; — Held,  to  be  taken  as  contem- 
poraneous, nothing  appearing  to  the  contrary, 
and  to  be  construed  together.  Instance  of  such 
construction  and  qualification  of  one  by  the 
other,  in  relation  to  an  aqueduct  and  spring  of 
wat^r.     CooUdge  v.  Hager,  48  Vt.  9. 

97.  Bepngnancy.  In  determining  what 
parts  of  a  repugnant  description  in  a  deed  shall 
be  rejected,  the  prevailing  intention  of  the 
grantor,  as  manifested  on  the  face  of  the  deed, 
must  be  followed.  Instance,  Goites  v.  Lewis, 
7  Vt.  511. 

98.  Covenants.  Although  the  covenants 
in  a  deed  do  not  enlarge  the  estate  granted  in 
the  premises,  yet  where  it  becomes  a  question 
of  construction  as  to  what  is  granted,  they  may 
well  be  resorted  to,  to  help  out  the  construc- 
tion,—and  this,  upon  the  principle  that  refer* 
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ence  is  to  be  had  to  the  whole  deed,  and  that 
every  part  is  to  have  an  operation,  if  possible. 
JfilbY.  Catiin,  22  Vt.  98. 

99.  Eqnivocation.  The  rule  that  the  con- 
struction of  a  grant  shall  be  most  favorable  for 
a  grantee,  is  not  properly  applicable  to  any 
case  but  one  of  strict  equivocatiany  where  the 
words  used  will  bear  either  one  of  two  or  more 
interpretations,  equally  well.  Red  fields  J., 
AdarM  v.  Warner,  23  Vt.  895,  411 ;  and  see 
MOU  V.  CatUn,  22  Vt.  98,  105. 

100.  The  rule  that  a  deed  shall  be  constnied 
most  strongly  against  the  grantor  and  favorably 
to  the  grantee,  in  respect  to  the  thing  granted 
and  the  estate  conveyed,  is  the  last  which 
courts  apply,  and  is  never  resorted  to  so  long  as 
a  satisfactory  result  can  be  reached  by  other 
rules  of  analysis  and  construction.  Kellogg,  J., 
in  Flagg  v.  Eames,  40  Vt.  24. 

1011  Where  the  te^ms  of  a  deed  are  equivo- 
cal, the  subsequent  conduct  of  the  parties,  or 
their  grantees,  may  be  considered  for  fixing  the 
signification;  but  where  the  terms  used  are 
explicit  and  unequivocal,  no  such  ground  of 
construction  can  ever  be  resorted  to,  at  least  in 
a  court  of  law.  Redfield,  J.,  in  Keith  v.  Day, 
15  Vt.  660. 

102.  Indefiniteness.  A  devise,  or  grant, 
is  never  declared  void  for  uncertainty,  upon  the 
mere  ground  of  the  indefiniteness  of  the  descrip- 
tion of  the  subject  matter  of  the  devise,  or 
grant ;  but  only  where,  after  the  resort  to  oral 
proof,  it  still  remains  mere  matter  of  conjecture 
what  was  intended  by  the  instrument.  Town- 
tend  V.  Downer,  28  Vt.  225.  [The  devise  was 
by  a  resident  of  Long  Island,  N,  Y.,  made  in 
1792,  of  "a  certain  right  of  land  which  I  pur- 
chased, lying  on  the  main,  supposed'  to  be  in 
the  State  of  Vermont."  Held,  that  the  subject 
of  the  devise  could  be  determined  by  evidence 

103.  It  is  not  necessary  to  the  validity  of  a 
grant,  that  every  part  of  the  description  of  the 
subject  matter  should  be  literally  true.  Dap 
V.  Adams,  42  Vt.  510. 

104.  Void  exception.  It  is  only  where 
an  exception  is  whoUy  inconsistent  with  a 
grant,  and  where,  if  the  exception  be  allowed. 
the  grant  would  become  inoperative,  that  the 
exception  is  held  void,— and  this  as  a  matter  of 
strict  necessity.    Adams  v.  Warner,  28  Vt.  895. 

8.  Instances— a^  to  deseripUon,  boundaries,  dte. 

105.  Sereralty.  Where  the  owner  of  a 
lot  conveys  a  certain  number  of  acres  of  it, 
though  by  an  imperfect  description,  but  the 
parcel  can  be  ascertained,  the  grantee  takes  in 
severalty,  and  not  as  tenant  in  common  with 
the  grantor  in  the  whole  lot.  Clapp  v.  Beardsley, 
1  Vt.  151.    24  Vt.  589. 

-    106.    MiU-dam.    Ck>n8truction  of  a  grant 


to  erect  a  dam  of  a  certain  height  above  low 
water  mark,  where  the  precise  location  was  not 
designated,  but  was  along  an  inclined  plane  of 
rocks,  descending  with  the  stream.  Rogers  v. 
Judd,  6  Vt.  191. 

107.  Spring.  The  orator  conveyed  certain 
premises  on  which  was  a  spring  of  water,  which 
was  carried  by  an  aqueduct  to  a  tub  on  the 
premises,  and,  in  his  deed,  reserved  **  the  right 
of  taking  all  the  waste  water  as  it  now  runs 
into  the  tub  on  said  premises  by  aqueduct  to 
my  Prescott  lot,  with  the  right  and  privilege  of 
digging  up  and  repairing  the  same,  at  any  time, 
by  paying  all  damage  which  it  may  be  to  the 
premises."  Immediately  after  the  execution  of 
the  deed,  the  orator  laid  down  a  lead  aqueduct 
from  said  tub  to  his  Prescott  lot.  On  a  bill 
brought  to  enjoin  the  grantees  from  molesting 
the  orator  in  the  exercise  of  his  right  of  taking 
and  using  such  waste  water  ',—IIeld,  (1),  that 
this  reservation  was  of  an  interest  and  right  in 
the  spring  itself  to  the  extent  named ;  that  **  all 
the  waste  water  as  it  now  runs,  &c.,"  means  all 
the  water  carried,  or  that  would  run  from  the 
spring  to  the  tub  by  the  aqueduct  then  exist- 
ing, or  a  like  one,  except  such  portion  passing 
into  the  tub,  as  might  be  necessary  for  the  use 
of  the  grantee  to  be  taken  from  said  tub,  as  it 
was  then  situated  ',^IIeld,  (2),  that  the  grantee 
had  no  right  to  remove  the  tub  to  the  prejudice 
of  the  orator,  nor  to  tap  the  spring,  aqueduct, 
or  tub,  so  as  to  diminish  the  quantity  of  water; 
^Held,  (8),  that  the  orator,  on  the  grantee's 
neglect,  might  enter  upon  the  premises  con- 
veyed, and  repair  or  lay  a  new  aqueduct  from 
the  spring  to  the  tub,*  whenever,  for  want  of 
repairs  or  want  of  a  new  aqueduct,  the  water 
did  not  run  from  the  spring  to  the  tub,  or  did 
not  run  in  the  quantity  contemplated  by  the 
reservation, — and  this,  without  payment  of 
damages.  "  Decree  for  orator  for  damages  sus- 
tained for  an  obstruction  to  the  orator's  rights 
as  above  declared,  and  an  injunction  granted 
against  further  molestation.  Hill  v.  Bhorey,  ASt 
Vt.  614. 

108.  A  reservation,  in  a  deed  of  lands,  of  a 
spring  and  the  right  of  relaying  and  repairing 
at  all  times  the  logs  or  pipes  conveying  the 
water  from  such  spring,  does  not  authorize  the 
relaying  of  the  logs  or  pipes  at  a  different  place, 
though  in  the  same  general  direction.  Wood- 
cock V.  Estey,  48  Vt.  515. 

109.  Where  a  spring  of  water  had  been  set 
out  and  separated  from  other  lands  by  the 
owner,  so  as  to  extend  three  rods  each  way 
from  the  centre  of  the  spring  ;—J?ipW,  that 
under  the  conveyance  of  '*the  spring,"  by  that 
name,  the  whole  land  so  set  out  passed.  Ih. 
See  Mixer  v.  Reed,  25  Vt.  254. 

110.  Other  instances—Wliat  conveyed. 
The  thing  granted  in  a  deed  was  described  as 
follows;    **The  following  described  land  iu 
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Colchester ;  all  the  land  which  I  own  by  virtue 
of  a  deed  dated  January  18,  1848,  from  Asa  8. 
Mills,  recorded,"  &c., — **  being  all  my  right 
and  title  to  the  land  comprising  50  acres  off  of 
the  east  end  of  lot  No.  75  in  said  town  ^^—Tiaben- 
dum,  ''the  above  granted  and  bargained  prem- 
ises," &c.  The  covenants  were,  that  the 
grantor  was  seized  of  the  ''premises"  in  fee 
simple ;  had  good  right  to  bargain  and  sell  the 
same ;  that  they  were  free  of  all  incumbrances, 
and  that  he  would  warrant  and  defend,  &c. 
Ileld^  that  the  thing  granted  was  the  land  itself, 
and  not  such  quantity  of  interest,  less  than  a 
fee  simple,  which  the  grantor  might  happen  to 
have.    MiUs  v.  CatUn,  22  Vt.  98. 

111.  The  owner  of  the  land  upon  both  the 
north  and  south  sides  of  a  stream,  conveyed  to 
D  R  a  parcel  on  the  north  side,  described  as 
including  "the  blacksmith  shop  and  works,' 
and  also  the  right  to  draw  water  from  a  flume 
above  to  carry  the  works ;  "also  the  privilege 
to  remove  said  blacksmith  shop  works  to  the 
opposite  bank  of  the  river  below  the  grist-mill, 
when  he  thinks  proper."  Afterwards  the  shop 
was  removed  to  the  south  side  of  the  stream, 
and  after  such  removal,  and  while  it  was  stand- 
ing and  occupied,  the  same  grantor  conveyed 
to  the  defendant's  grantor  the  land  upon  the 
south  side  of  the  stream  "  except  a  bUicksmith's 
shop  and  such  privileges  of  drawing  water,  as 
I  have  heretofore  deeded  to  D  R."  Several 
years  after  this,  the  shop  was  destroyed.  In 
ejectment  by  the  phiintiff,  claiming  under  D 
R,  to  recover  the  piece  of  ground  on  the  south 
side  of  the  stream  where  the  shop  formerly 
stood  ;—ffeldy  that  the  daed  to  D  R  was  not  a 
mere  license  to  occupy  such  parcel,  but  con 
veycd  the  fee.  Judgment  for  the  plaintiff.  Hale 
V.  Barrows,  22  Vt.  240. 

112.  The  description  of  premises  in  a  mort- 
gage was:  "Water  lots  number  one,  two, 
three,  four,  five,  six,  seven,  eight,  nine,  the 
westerly  half  of  ten,  eleven,  twelve,  thirteen 
and  fourteen,"  and  then  bounding  them  in  a 
body,  and  specifying  that  on  lots  number  one, 
six,  seven  and  the  westerly  half  of  ten,  and  on 
numbers  eleven,  twelve,  thirteen  and  fourteen, 
were  certain  described  buildings.  The  question 
was,  whether  the  deed  conveyed  the  whole,  or 
only  the  westerly  half  of  lots  eleven,  twelve, 
thirteen  and  fourteen.  Held,  that  the  mere 
words  were  consistent  with  either  view ;  but 
it  being  shown  that  the  mortgagor  owned  only 
the  westerly  half  of  lot  ten,  and  owned  the 
whole  of  all  the  other  lots,  and  that  the  build- 
ings referred  to  as  upon  lots  eleven,  twelve, 
thirteen  and  fourteen  were  situate  upon  the 
east  end  of  those  lots,  held  that  the  deed  con- 
veyed the  whole  of  those  lots.  Edmunds  v. 
FoUeU,  29  Vt.  116. 

113.  Where  land  had  been  set  out  to  a 
widow  as  her  dower  ;—Held,  that  such  dower 


right  was  conveyed  by  a  deed  of  "  the  reversion 
of  the  widow  R  H,"— this  being  the  subject 
matter  which  the  parties  apparently  had  in 
view,  and  the  deed  being  otherwise  senseless 
and  inoperative.  Pingrey  v.  Watkins,  15  Vt. 
479. 

114.  A  deed  contained  the  following  words, 
after  the  description  of  the  lands  conveyed: 

*  Reserving  from  the  premises  above  described 
three  west  rows  of  apple  trees  in  the  orchard, 
two  stalls  in  the  southwest  comer  of  the  bam, 
and  twelve  feet  square  over  said  stalls  for  hay, 
which  is  reserved  for  the  use  of  our  mother ,  Mary 
Wood.''  Held,  that  these  last  words  were  not 
merely  an  additional  description  of  the  land, 
but  described  the  nature  and  character  of  the 
estate  reserved  in  the  hind,  viz.,  an  estate  for 
life  in  Mary  Wood.  Keeitr  v.  Wood,  30  Vt. 
242. 

115.  The  administr|ktor  of  an  insolvent 
estate  conveyed  the  lands  as  follows :  "  I  do 
in  my  said  capacity  give,  grant,"  &c.,  "all  the 
right,  title,  interest  and  estate  which  of  right 
belonged  to  Elisha  Davis,  deceased  (excepting 
the  widow's  thirds  hereinafter  to  be  described), 
to  the  following  tract,"  &c.  Then  follows  a 
description  by  metes  and  bounds  embracing 
the  whole  territory  of  the  tract,  concluding,  as 
follows :  "  Excepting  the  widow's  thirds  which 
is  set  off  by  the  judge  of  probate,  on  the  west 
line  of  the  above  described  land,  containing 
eleven  acres  and  forty  rods,  reference  being  had 
to  the  survey  bill,"  &c.  Held,  that  the  words, 
"widow's  thirds,"  meant  here  the  interest  of 
the  widow  in  the  land,  and  not  the  particular 
piece  of  land  in  which  she  had  a  dower  interest ; 
and  that  the  deed  conveyed  the  whole  interest 
of  the  intestate  in  all  the  described  premises, 
except  the  life  estate  of  the  widow  in  the  eleven 
acre  piece.     Crosby  v.  Montgomery,  88  Vt.  288.   , 

116.  Nov.  18,  1847,  A  and  B  executed  to  M 
a  deed  conve3ing  "  one  undivided  half  of  the 
following  described  tracts  and  parcels  of  land," 
and  then  particularly  described  the  several 
parcels.  Jan'y.  8,  1849,  A  and  B  executed  to 
M  a  deed  of  their  remaining  undivided  half 
"  of  all  and  singular  the  lots,  tracts,  pieces  and 
parcels  of  land  described  in  our  deed  to  the 
said  M,  dated  Nov.  18,  1847"— "being  all  our 
interest  in  said  lands."  They  took  back  from 
M  a  mortgage,  of  the  same  date,  of  "  the  fol- 
lowing r«a/  estaie,''  &Ai.,  "viz.,  the  same  and 
all  the  real  estate  described  in  the  deed  of  the  said 
A  and  B  to  me  the  said  M,  dated  Nov.  18, 
1847."  Held,  that  the  words  "  real  estate,"  as 
here  used,  were  synonymous  with  the  word 
lands,  and  that  the  purpose  of  the  reference  to 
the  deed  of  1847  was  to  identify  the  land,  and 
define  its  boundaries  as  therein  described,  and 
not  to  limit  the  quantity  or  extent  of  interest  in  it 
to  be  conveyed ;  and  that  the  mortgage  con- 
veyed not   merely  a  moiety,  but  the  whole* 
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interest  which  M,  the  mortgagor,  acquired  by 
the  two  deeds  from  A  and  B.  Carpenter  v. 
MiUard,  88  Vt.  9. 

117.  A  warranty  deed  from  a  father  to  his  son 
contained  this  condition :  **provided,  nevertlie- 
less,  and  it  is  the  express  condition  of  this  deed, 
that  I  am  to  have  the  use  and  improvement  of 
the  premises  during  my  life,  if  I  have  occasion 
therefor,  and  shall  choose  to  do  so."  Held^ 
that  the  grantor  retained  a  life  estate  in  the  pre- 
mises which  could  be  surrendered  only  by  deed; 
an^  that  a  surrender,  by  parol,  of  the  control 
and  possession,  was  not  such  a  surrender  of  the 
estate  of  the  grantor  as  to  take  away  his  legal 
right  to  resume  possession.  Colby  v.  Cotbi/,  28 
Vt.  10. 

118.  A  deed  in  its  granting  part  conveyed 
to  A  B  "and  her  heirs  and  assigns  forever,  a  cer- 
tain piece  or  parcel  of  land"  [describing  it] 
**that  is  to  say,  one  unc^vided  half  of  the  same, 
with  the  privileges  and  appurtenances  thereto 
belonging,  bounded,"  &c.  [giving  the  bound- 
aries] **  always  provided  that  in  the  event  of 
her  decease,  the  same  shall  revert  to  me,  if  living, 
if  not,  to  my  heirs  " — habendum  *'  to  the  said  A 
B  and  her  heirs  and  assigns,  to  her  an  d  their 
own  proper  use,  benefit  and  behoof  forever." 
Then  followed  the  usual  covenants,  and  this 
clause,  viz:  "always  reserving  the  reversion 
to  myself  and  heirs  as  stipulated  in  the  deed." 
Held^  that  the  plain  intent  and  effect  of  the 
deed  were  to  convey  an  estate  for  life  only,  and  in 
one-half  of  the  lands.  Flagg  v.  Eames,  40  Vt.  16. 

119.  A  deed  contained  this  reservation : 
**  Reserving  to  ourselves  the  right  to  use  and 
occupy  the  said  granted  premises  for  five  years, . 
If  we  choose  to  do  so  for  that  length  of  time ; 
but  if  we  leave  the  possession  and  occupancy 
of  said  premises  before  the  expiration  of  said 
five  years,  then  this  reservation  shall  be  at  an 
end  and  determine,  and  the  grantee  above- 
named  shall  have  full  possession  thereof."  The 
grantor  leased  a  part  of  the  premises  for  four 
years  at  an  annual  rent,  and  the  lessee  went 
into  p>o6session,  the  grantor  retaining  the  per- 
sonal possession  and  occupation  of  the  rest  of 
the  premises.  The  grantee  brought  ejectment 
against  the  grantor  and  his  lessee.  Heldy  Ist, 
that  the  right  reserved  "to  use  and  occupy" 
was  equivalent  to  the  right  to  the  utte  and  occu- 
pmuy ;  that  it  was  general,  and  not  personal, 
and  was  the  right  to  occupy  by  himself,  his 
agent,  tenant  or  assignee,  though  the  word 
amgn^  was  not  used  ;  2d,  that  the  contingency 
on  which  the  plaintiff's  right  to  enter  was  con 
ditioned  had  not  arisen;  that  the  grantor  had 
not  left  the  possession  and  occupancy  of  the 
premises  so  long  as  he  resided  on  and  person- 
ally occupied  that  part  of  the  premises  not 
leased ;  and  that  the  plaintiff  could  not  recover 
any  part  of  the  premises.  Cooney  v.  Hayes, 
40  Vt.  478. 


120.  A  description  of  land  in  a  deed  as 
"certain  tracts  and  pieces  of  land,  numbered 
42,  44,"  [in  figures]  is  sufficient.  Middkbury 
College  v.  Cheney,  1  Vt.  336. 

121.  An  exception  in  the  grant  of  a  lot  of  a 
certain  number  of  acres  "  off  the  west  end  of 
said  lot,"  where  the  lot  was  in  rectangular 
form,  having  its  sides  towards  the  cardinal 
points,  was  held  to  require  the  land  to  be  sep- 
arated by  a  line  parallel  with  the  lot  line.  Rich 
V.  ElUot,  10  Vt.  211.  27  Vt.  256.  lb,  748; 
and  see  Sawyer  v.  CooUdge,  34  Vt.  308. 

122.  Where  a  lot  is  of  rectangular  form,  its 
side  lines  corresponding  nearly  with  the  car- 
dinal points,  a  deed  of  "the  north  half 'imports 
one  half  of  the  lot  in  quantity,  and  in  rectangu- 
lar form,  and  is  that  part  of  the  lot  which  lies 
north  of  a  line  runing  throqgh  it,  which  bisects 
the  east  and  the  west  line  of  the  lot ;  and  such 
description  cannot  be  controlled  by  parol  evi- 
dence. Butler  V.  Oale,  27  Vt.  789;  and  see 
Beecher  v.  Pamiele,  9  Vt.  862. 

123.  Falsa  demonstratio.  Where  there 
is  an  incongruity  or  inconsistent cy  in  the  des- 
cription in  a  deed,  a  part  may  be  rejected  if  a 
suflacient  description  remains,  and  that  part 
should  be  rejected  which  goes  to  defeat  the 
intention  of  the  parties,  as  apparent  on  the  face 
of  the  deed,  or  as  would  defeat  the  deed  alto- 
gether;— as  where  an  inaccuracy  occurs  in  a 
particular  erroneously  added  .for  greater  cer- 
tainty.    Hull  V.  Fuller,  7  Vt.  100. 

124.  If  the  words  employed  in  the  descrip- 
tion in  a  deed  suflftciently  ascertain  the  premises 
intended  to  be  conveyed,  the  addition  of  things 
false  or  mistaken  will  not  frustrate  the  grant. 
IJppett  V.  KelUy,  46  Vt.  616. 

125.  Where  land  conveyed  is  described  in 
the  deed  by  clear  and  well  defined  metes  and 
bounds,  such  description  will  prevail  over  any 
general  words  of  description  tending  to  enlarge 
or  diminish  the  boundaries.  Pierpotnt,  J.,  in 
Spiller  V.  JScribner,  86  Vt.  246. 

126.  The  place  of  beginning  being  given, 
and  all  the  courses  and  distances;— /iVW,  that 
the  boundaries  were  not  enlarged  by  the  addi- 
tional words  "meaning  to  take  three-fourths 
of  lots  Nos.  28  and  29."  Oilman  v.  Smith,  12 
Vt.  150. 

127.  The  grant  was  of  "all  the  tracts,  pieces 
and  parcels  of  land  l}ing  and  being  in  the  towns 
G  and  N,  which  were  left  to  me  by  my  late 
husband."  ffeld^  that  the  grant  was  not  re- 
stricted by  the  added  words,  "and  being  the 
farm  on  which  I  now  live  and  occupy."  ffib- 
bard  V.  HulbiiH,  10  Vt.  178. 

128.  Where  the  deed  bounded  the  land 
"  south  on  the  highway" ; — Heid^  that  by  legal 
intendment  this  was  the  center  of  the  highway, 
and  that  the  grant  was  not  carried  to  the  south 
line  of  the  highway  by  the  additional  words 
"meaning  to  convey  a  piece  of  land  I  hold 
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by  a  deed  from  A  B."  Morrow  v.  TTrttord,  80 
Vt.  118. 

129.  The  grant  was  of  lots  Nos.  22  and  28 
in  the  second  division  of  lots  in  Chelsea.  Held, 
that  this  was  in  legal  effect  a  description  accord- 
ing to  the  lines  of  said  lots,  as  surveyed  and 
established  in  the  original  division  of  the  town, 
and  was  not  enlarged  by  the  additional  words 
**  and  is  all  and  the  same  land  which  we  now 
occupy  and  improve  as  our  home  farm."  Spiller 
v.  Scribner,  86  Vt.  245. 

ISO.  MonnmentB,  courses,  te.  Where  the 
original  monuments  are  found,  no  testimony 
can  be  received  to  show  that  the  surveyor 
intended  to  locate  the  boundaries  elsewhere. 
HuU  V.  Fuller,  7  Vt.  100. 

131.  Where  courses  and  distances  and 
known  monuments  are  given  in  the  deed,  or 
levy  of  execution,  the  monuments  will  con- 
trol, even  to  the  rejection  of  the  courses.  That 
the  opposite  course  is  given,  in  such  case,  is  of 
no  more  importance  than  if  varied  only  one 
degree.     Bwmard  v.  Russell,  19  Vt.  334. 

132.  But  where  courses  and  distances  are 
alone  given  in  a  survey,  the  needle  must  govern 
the  one,  and  the  chain  the  other ;  and  the  inten- 
tion of  those  who  made  the  survey  cannot  be 
let  in  to  vary  the  result.  Ov>en  v.  Foster,  13 
Vt.  263;  and  see  Brooks  v.  Taylor,  2  Vt.  848. 

133.  Boundaries  and  monuments  established 
about  the  time  of  a  conveyance,  and  a  line  so 
ascertained  and  afterwards  assented  to  by  all 
parties  interested,  were  Tield  to  prevail  over 
courses  and  distances  named  in  a  subsequent 
deed.  Keenan  v.  Catanaugh,  44  Vt.  268 ;  and 
see  Patch  v.  Keeler,  28  Vt.  882. 

134.  In  order  for  an  application  of  the  rule 
that  courses  and  distances  yield  to  monuments, 
the  existence  and  location  of  the  monuments 
must  be  proved  ;  and  to  prove  this,  parol  evi- 
dence is  admissible.  If  no  monuments  arc 
mentioned  in  the  deed,  or,  if  mentioned,  their 
existence  and  location  are  not  shown,  the 
courses  and  distances  govern.  Bagley  v.  Mor- 
Hll,  46  Vt.  94. 

135.  In  order  to  warrant  the  court  in  assum- 
ing a  mistake  in  a  deed  in  the  course  of  a  line 
and  substituting  another,  the  deed  itself,  or  the 
deed  with  proof  of  such  facts  as  are  competent 
to  be  shown  in  aid  of  the  construction  of  a 
written  instrument,  must  contain  the  necessary 
elements  to  make  such  assumption  a  matter  of 
legal  construction,  as  contra-distinguished  from 
matter  of  extrinsic  proof.     Ih: 

136.  Where  a  deed  described  the  line  in  dis- 
pute as  running  from  a  comer,  on  a  given 
course  a  given  number  of  rods,  to  a  comer,  but 
did  not  state  whether,  or  not,  those  corners 
were  marked  on  the  land  ;—Held,  that  parol 
evidence  was  admissible  to  prove  that  those 
corners  were  in  fact  marked  by  monuments ; 
that,   the  comers  being  thus  established,   the 


authentic  boundary  would  be  a  straight  line 
from  one  comer  to  the  other,  notwithstanding 
it  did  not  conform  to  the  course  and  distance 
named  in  the  deed ;  and  that  the  existence  of  a 
straight  line  of  marked  trees  from  one  comer  to 
the  other  tended  to  show  the  marked  comers 
called  for  by  the  deed,  and  that  the  line  between 
the  two  was  a  straight  line.  Cla/ry  YMcO^fnn, 
46  Vt.  847. 

137.  Where  a  line  was  described  in  a  deed 
as  ^'beginning*'  on  the  south  line  of  A's  land, 
thence  running  ^ 'east  15  degrees  south  on  said 
A's  line,"  and  A's  line  in  fact  ran  east  18f 
degrees  south,  and  the  grantor  owned  to  A's 
line;— JE^fW,  that  the  words  **on  said  A's  line" 
were  the  controlling  description,  and  the  course 
**east  15  degrees  south,"  was  to  be  regarded  as 
the  false  description,  and  that  A's  land,  that  is, 
the  border  or  extreme  limit  of  it,  was  made  an 
abuttal,  or  boundary,  the  same  as  if  the  deed 
had  bounded  the  lands  granted  north  by  A*$ 
land.     Park  v.  Pratt,  88  Vt.  646. 

138.  A  deed  of  a  house  lot  described  the 
land  as  beginning  at  a  point  in  the  centre  of  a 
highway;  thence  northerly  eleven  rods  to  a 
comer,  &c.;  thence  easterly,  &c.,  to  a  comer; 
thence  southerly  eleven  rods  to  the  centre  of 
the  highway ;  thence  westerly  in  the  centre  of 
the  highway  to  the  place  of  beginning.  The 
court  charged,  that  unless  there  was  some 
object  or  mark  in  the  corner  of  the  eleven-rod 
lines  intended  by  the  parties  to  mark  the  north- 
ern termini,  the  distance  named  in  the  deed 
must  govern.  Held  correct, — and  that  neither 
an  accommodation  fence  across  the  lot,  not 
intended  to  mark  the  tme  line,  nor  the  comers 
of  adjoining  lots,  not  shown  to  have  any  con- 
nection with  or  reference  to  the  corners  in 
question,  could  fix  said  comers,  by  legal  intend- 
ment.    Day  V.  Wilder,  47  Vt.  588. 

139.  A  deed  conveyed  a  tract  of  land, 
"except  eight  acres  on  the  south-west  comer  of 
said  tract,  being  the  land  where  J  C  now  lives." 
These  eight  acres,  as  occupied  by  J  C,  had 
definite  limits  and  boundaries,  not  extending  to 
the  true  west  line  of  the  tract.  Held,  that  the 
exception  was  limited  to  the  west  line,  as  occu- 
pied and  claimed  by  J  C.  Sawyer  v.  CooUdge, 
84  Vt.  808. 

140.  Where  the  dispute  is  one  of  boundary 
merely,  and  one  has  occupied  to  a  boundary 
beyond  the  tme  limita  of  his  deed,  and  he  con- 
veys according  to  his  deed,  such  deed  conveys 
to  the  purchaser  according  to  the  boundary  the 
grantor  has  claimed  and  occupied  to.  Jakewa^ 
V.  Barrett,  88  Vt.  816. 

141.  A  deed  to  M  described  one  line  of  the 
land  conveyed,  as  mnning  **north  84  degrees 
west  on  said  M's  line  and  C's  north  line,  46 
rods  and  16  links,  to  the  bound  begun."  This 
land  of  M  referred  to,  extended  northerly  only 
to  a  brook   which  intersected  the  line  above 
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given.  C*8  land  was  on  the  opposite  side  of  the 
brook  and  extended  along  the  brook  several 
rods  further  north-easterly  than  the  termina- 
tion of  **8aid  M'sline"  on  the  brook,  so  that,  by 
extending  the  line  across  the  brook  on  the 
course  given  to  the  place  of  beginning,  the  deed 
would  include  a  part  of  C's  land  which  was  re- 
ferred to  as  bounding  the  land  conveyed.  On 
the  other  hand,  in  order  for  the  line  in  question 
to  reach  and  run  on  C's  north  line,  it  would,  at 
the  point  where  it  reached  C's  land  at  the  brook, 
have  to  turn  nearly  at  a  right  angle  and  run 
north>easterly  on  his  line  a  few  rods  to  a  comer  of 
his  land,  then  turn  at  a  still  greater  angle  running 
on  his  north  line  in  a  course  north  67|  degrees 
west.  C's  north  line  was  at  that  time  marked 
by  a  log  and  slash  fence,  as  nearly  on  the  line 
as  such  fences  usually  are.  Tlie  court  adopted 
the  latter  construction,  giving  control  to  the 
monuments  and  abuttals  over  the  courses;— 
that  is,  by  following  M's  land  as  far  as  that  ex- 
tended, and  then  by  C's  land  as  then  owned  and 
occupied  by  him.  Bundy  v.  Morgan,  45  Vt.  46. 

142.  Quantity.  In  a  deed  conveying  land 
by  metes  and  bounds,  the  words  ''containing 
thirty-four  acres  and  nineteen  rods  of  ground," 
do  not  import  an  agreement  that  the  tract 
described  contains  that  quantity,  but  are  to  be 
taken  as  part  of  the  description.  Beach  v. 
Stearru,  1  Aik.  825. 

143.  So,  where  the  lands  were  des  ribed  as 
bounded  on  certain  other  lands,  without  giving 
courses  or  distances,  **the  same  containing 
about  five  and  three-fourths  acres,  be  the  same 
more  or  less;"— i/e-W,  that  these  words  were 
part  of  the  description  only,  and  were  not  con- 
clusive tliat  the  grantee  had  not  purcliased  and 
agreed  to  pay  for  the  land  at  a  certain  price  per 
acre,  as  he  claimed.  White  v.  Miliery  22  Vt. 
880. 

144.  Where  a  deed  described  the  land  con- 
veyed by  reference  to  the  lines  and  lands  of 
adjoining  proprietors,  and  the  calls  of  the  deed 
could  be  answered  either  by  including  or  ex- 
cluding a  particular  parcel,  the  quantity  named, 
as  "about  forty  acres,"  was  held  to  determine 
the  construction.    Pierce  v.  Brown,  24  Vt.  165. 

145.  Beference  to  other  instruments.  In 
trespass  qua,  clau.  the  plaintiff  made  title  from 
an  original  proprietor  and  survey  bill,  recorded, 
of  fifty  acres.  The  first  two  deeds  following 
described  the  lot  as  forty  acres  and  omitted  one 
line  given  in  the  survey  bill,  but  referred  to  the 
survey  on  record.  The  remaining  deeds  down  to 
the  plaintiff  continued  the  same  error  in  the 
description,  and  omitted  the  reference  to  the 
survey.  The  plaintiff  proved  possession  of  the 
entire  lot  in  himself  and  his  predecessors  from 
the  date  of  the  survey,  more  than  80  years,  down 
to  the  time  when  the  defendant  entered  upon 
ten  acres  of  it.  The  county  court  construed  the' 
deeds  as  conveying  all  the  land  embraced  in  the 


survey,  without  referring  that  question  to  the 
jury.  Held  correct.  Stevens  v.  HolUiter,  18 
Vt.  294. 

146.  In  construing  a  deed,  where  another 
deed  is  referred  to  for  a  description  of  the  prem- 
ises conveyed,  the  deed  referred  to  is  regarded 
as  of  the  same  effect  as  if  copied  into  the  deed 
which  refers  to  it,  and  whatever  is  described 
in  it  will  pass.  The  two  descriptions  should  be 
considered  together.  Lippett  v.  Kelley,4Q  Vt. 
516. 

147.  Bounding  by  a  stream,  A  deed 
describing  a  boundary  as  running  up  a  river 
upon  the  south  bank  to  certain  falls,  "thence 
continuing  to  run  in  such  a  direction  as  to  in- 
clude a  milj-yard,  and  the  whole  of  a  mill-pond 
which  may  be  raised  by  a  dam  on  said  falls,  tp 
a  road  that  leads  to  E,  thence  easterly  on  said 
road,"  &c.,  was  held  to  indicate  the  road  as  the 
boundary  of  the  land,  and  not  as  a  limit  of  the 
pond.     Hull  V.  Fuller,  4  Vt.  199. 

148.  The  description  in  a  deed  was  as  fol- 
lows :  "Beginning  at  the  intersection  of  the 
road  from  Chelsea  to  Allen's  saw-mill  and  the 
branch  on  which  the  saw-mill  stands  on  the 
northerly  side  of  said  branch  and  nearly  oppo- 
site my  now  dwelling  house;  thence  on  the 
easterly  aide  of  said  road  until  said  road  strikes 
the  bank  of  said  branch;  thence  down  said 
branch  in  the  middle  of  the  channel,^  the  first 
mentioned  bounds."  Held,  that  the  point  of 
commencement  was  at  the  intersection  of  the 
northerly  bank  of  the  stream  with  the  eastern 
side,  or  edge,  of  the  road,  and  that  no  land 
lying  south  of  that  point,  and  no  part  of  the 
highway  was  conveyed.  Buck  v.  Squiers,  22 
Vt.  484.     Redfield,  J.,  dissenting. 

149.  —by  a  highway.  Where  one  conveys 
land  adjoining  to  or  bounded  upon  a  highway, 
of  which  the  grantor  owns  the  fee,  the  law  pre- 
sumes the  party  intended  to  convey  to  the 
middle  of  the  highway,  and  will  give  the  deed 
such  an  effect,  unless  the  language  used  by  the 
grantor  is  such  as  to  show  a  clear  and  explicit 
intent  to  limit  the  operation  of  the  grant  to  the 
side  or  outer  edge  of  the  highway.  And  in  all 
cases,  where  general  terms  are  used  in  a  deed, 
such  as  "to,"  or  "upon,"  or  "alonga  highway," 
the  law  presumes  the  parties  intended  the  con- 
veyance to  be  to  the  middle  or  centre  line. 
Poland,  J.,  in  Buck  v.  Squiers,  22  Vt.  489 ; 
approved,  Marsh  v.  Burt,  34  Vt.  289 ;  Morrow 
V.  Willard,  30  Vt.  118 ;  and  applied  to  a  rail- 
road, in  Maynard  v.    Weeks,  41  Vt.  619. 

160.  This  doctrine  recognized,  but  qualified 
in  its  application  to  a  levy  and  set-off  upon  exe- 
cution.    Cole  V.  Haynes,  22  Vt.  588. 

151,  The  owner  of  Lot  No.  17  conveyed  to 
the  plaintiff  all  "except  that  part  of  said  lot 
which  lies  on  the  north  side  of  the  road,  at  the 
north-east  comer  of  said  lot,  being  about  three- 
fourths  of  an  acre,"  and  at  the  same  date  he 
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conveyed  to  the  defendant  that  part  of  the  lot 
^'Ijring  in  the  north-east  corner  of  the  lot,  being 
that  part  which  lies  on  the  north  side  of  the 
road,  three-fourths  of  an  acre,  more  or  less. 
Held,  that  the  exception  in  the  plaintiff's 
de^  included  all  the  land  lying  on  the  north 
easterly  side  of  the  road  which  ran  from  south- 
east to  north-west  over  said  lot,  and  included 
not  only  the  parcel  which  lay  strictly  in  the 
north-east  corner  of  the  lot,  but  also  a  small 
strip,  not  strictly  in  the  north-east  corner,  but 
further  south  and  a  little  separated  from  the 
main  parcel  by  a  curve  in  the  road,  which  for 
a  short  distance  ran  along  the  east  line  of  the 
lot — thus  making  the  road  the  dividing  line 
between  the  parties  throughout.  Morae  v. 
WeytMmth,  28  Vt.  824.  ' 

152.  Three  parcels  of  land,  constituting  orig- 
inally but  a  single  piece,  and  separated  from 
each  other  only  by  a  highway,  were  conveyed 
in  one  deed  by  separate  descriptions.  The  flraty 
**  Beginning  on  the  west  side  of  the  road  at  the 
end  of  a  wall,  running  westerly  on  said  wall," 
Ac.  ;  thence  (around)  **to  the  road,  thence  on 
said  road  to  the  place  of  beginning."  The  second 
piece  was  described  as  *'on  the  south  side  of 
the  road  opposite  to  the  last  mentioned  piece, 
fenced  on  two  sides,  being  a  ridge  of  land  lying 
between  said  road  and  the  centre  line  of  lot  No. 
8  to  extaid  so  far  east  as  to  make  just  five 
acres."  The  tMrd  piece  was  described  as 
**  opposite  to  the  last  mentioned  piece  on  the 
east  side  of  said  road  within  the  fences  or  wall. 
Heldy  that  as  to  each  of  said  parcels,  the  grant 
extended  to  the  centre  line  of  the  highway ; 
that,  as  to  the  firsts  the  end  of  the  wall  is 
referred  to,  not  as  excluding  the  road,  but  as  a 
tangible  and  permanent  boundary,  such  as  could 
not  be  had  in  the  centre  of  the  road,  and  is  con- 
trolled by  the  other  two  references  to  the  road, 
which  apply  to  the  centre  line ;  that,  as  to  the 
sedondy  the  references  to  the  road  mean  the 
centre  line,  there  being  nothing  to  indicate  the 
contrary  ;  that,  as  to  the  thirds  as  it  in  fact  was 
bounded  on  two  sides  by  the  highway,  and 
opposite  the  others,  applying  the  language  of 
the  description  to  the  peculiar  case  and  circum- 
stances, it  should  not  be  limited  to  the  fences 
inclosing  it.     Marsh  v.  Burt,  34  Vt.  289. 

153.  —by  a  railroad.  The  description  in 
a  deed  was  as  follows :  ' '  Beginning  on  the  west 
line  of  the  V.  &  C.  railroad  and  south-east  cor- 
ner of  land  west  of  said  railroad,  owned  by," 
&c. ;  **  thence  south  on  the  west  line  of  eudd 
railroad,"  &c.  Held,  that  the  west  line  or  side 
of  the  land  owned  by  the  railroad  company, 
was  intended,  and  that  was  the  boundary.  May- 
nardv.  Weeks,  41  Vt.  617. 

154.  Lease.  Construction  of  lease.  Brig- 
ham  V.  Avery,  48  Vt.  602. 


DEFINITIONS. 

{Words— Phrases.) 

Ablk-bodikd.  (Militia  acts.)  10  Vt.  152. 
(Pauper  acts.)    16  Vt.  200. 

Absint  Person.  (G.  8.  c.  19,  s.  1,  9th 
clause.)    85  Vt.  282. 

Abutment.    Part  of  a  bridge.    15  Vt.  488. 

AooBPT  AND  Receive.  (Stat:  of  Frauds.) 
28  Vt.  801.    47  Vt.  848. 

Affirmanoe,  on  appeal.     1  D.  Chip.  888. 

Aggravation,  matter  of.    19  Vt.  102. 

Agreement.  (Stat.  Frauds.)  8  Vt.  290.  15 
Vt.  691.    41  Vt.  541. 

Appeal.    (Listing  Act.)    84  Vt.  184. 

Appear,  as  used  in  a  recognizance.  7  Vt. 
529.     15Vt.  9. 

Approved  Note.    48  Vt.  227. 

Assault.    44  Vt.  476. 

Baggage.    85  Vt.  605. 

Bank  Note.  Bill,  Promissory  Note.  (R.  8 
c.  96,  s.  4.)    17  Vt.  161. 

Bargain.    (Stat.  Frauds.)    15  Vt.  691. 

Belonging  to  a  town.  (Pauper  Act.)  8 
Vt.  45. 

Bereft  of  Reason.    48  Vt.  172. 

Bond,  of  railroad  company.    32  Vt.  297. 

Bridge.  Includes  abutments.  15  Vt.  488. 
See  38  Vt.  44. 

Bringing  a  Petition  for  divorce.  45  Vt. 
638. 

Bushel.    13  Vt.  245. 

Cash  Sale— Sale  for  Cash.  8  Vt.  252.  24 
Vt.  85.    82  Vt.  622. 

Catholic  Chapel.    33  Vt.  593. 

Challenging.  (Breach  of  Peace  Act.)  1 
Tyl.  180. 

Character— Reputation.    26  Vt.  270. 

Claim  and  Demand.  (Corporate  Stock.)  80 
Vt.  246. 

Civil  Action.  (Penalty— Qui  Tam.)  8Vt. 
272.  10  Vt.  487.  (Bastardy.)  7  Vt.  419.  11 
Vt.  548.    8  Vt.  141. 

Close— IN0LO8URE.    39  Vt.  326 

Coasting  in  highway.    41  Vt.  271. 

Color  of  Title.  The  term  color  of  1iU»y 
means  a  deed  or  survey  of  the  land,  placed 
upon  the  public  record  of  land  titles,  whereby 
notice  is  given  to  the  true  owner  and  all  the 
world  that  the  occupant  claims  the  title ;  and, 
because  of  such  notice,  occasional  entries,  cut- 
ting  timber,  &c.,  which  would  ordinarily  be 
mere  acts  of  trespass  in  a  stranger,  are  condd- 
ered  as  acts  of  possession  when  done  by  one 
having  color  of  title.  Poland,  C.  J.,  in  Hodges  v. 
Eddy,  38  Vt.  345.  See  Buck  v.  Squiers,  23  Vt. 
498. 

Coming  and  Residing — Comb  to  Reside. 
(Pauper  Acts.)  1  Vt.  385.  6  Vt.  200.  10  Vt. 
22.  18  Vt.  215.  19  Vt.  267.  Ih.  892.  29  Vt. 
896.    83  Vt.  159.    44  Vt.  382.    46  Vt.  606. 
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Company. — As  railroad  company  ;  not  neces- 
sarily  importing  a  corporation.    27  Vt.  722. 

COMPROMIBE.     8  Vt.  472. 

C0N8IDBRED  Sound.     16  Vt.  525. 

CoNTiNGBNOT.  (Trustee  Acts.)  19  Vt.  899. 
25  Vt.  660. 

Convey— Deed  of  Conveyance.  11  Vt.  47. 
lb,  549.     13  Vt.  58.     38  Vt.  470. 

Counterfeit— Counterfeited.  2  Aik.  89. 
18  Vt.  198. 

Course  of  Business.  (Promissory  Notes.) 
37  Vt.  421.    46.Vt.  674.    48  Vt.  590. 

Credit,  sale  on.    32  Vt.  616.    42  Vt.  528. 

Creditor.  (Trustee  Act.)  Brayt.  234. 
(Attachment.)    82  Vt.  460. 

Crime— Offense.    26  Vt.  205. 

Cumulative  Evidence.  14  Vt.  414.  85  Vt. 
452. 

Current  Bills.    Not  money.    11  Vt.  268. 

Deal — Dealer.  (Liquor  Acts.)  15  Vt.  425. 
21  Vt.  484.  22  Vt.  82.  28  Vt.  298.  24  Vt. 
312. 

Debt,  or  Contract.    8  Vt.  828. 

Debts  now  due.  (Town  of  Windsor— Act  of 
1848.)  24  Vt.  3»7. 

Delivery.  (As  of  crops.)  14  Vt.  14.  lb.  214. 

Disinterested.  (Appraiser  on  execution.) 
9  Vt.  27. 

Disinterested.  (Commissioner  for  high- 
way.) 47  Vt.  898. 

Due  Course  of  Business.  37  Vt.  421.  46  Vt. 
674.     48Vt.  590. 

i    Emancipation,— of  infanta.    5  Vt.  481.    28 
Vt.  828.    87  Vt.  528.    89  Vt.  17.    41   Vt.  55. 

Enclosure.  (Impounding.)  1  Vt.  470.  89 
Vt.  34.    lb.  326. 

Engineer.    {The  engineer.)    27  Vt.  678. 

Estate.    45  Vt.  215. 

Estimates.  (Railroad  construction.)  27  Vt. 
673.    Jb.  700. 

Expenses.  (Reasonable),  not  limited  to 
cash  expenditures.    28  Vt.  401. 

Expert.   ^48  Vt.  885.    lb.  366.     lb.  412. 

Family.    (Pauper  acts.)    6  Vt.  291. 

Farming  Tools.    40  Vt.  188. 

Felony.    16Vt.  551.    24  Vt.  180. 

Figures.  (Arabic),  to  express  sums,  as  87, 
89.     22  Vt.  483. 

Filed.    (AflBdavit  for  a  capias.)    39  Vt.  585. 

Final  Judgment.    21  Vt.  23. 

Forthwith.  (G.  S.  c.  25,  s.  18.)  41  Vt. 
449.    8  Vt.  264. 

Franchise.    30  Vt.  190.    86  Vt.  452. 

Freight.    27  Vt.  77. 

Frontier.  (U.  S.  Neutrality  act.)  15  Vt. 
162. 

Fulled  Cloth.    14  Vt.  80. 

Furnish.    (Liquor  law.)    27  Vt.  528. 

Furnish  the  Castings.  (Contract.)  36  Vt. 
711. 

Game  ob  Sport.  (G.  S.  c.  119,  s.  13.)  26 
Vt.  580. 


Get  up  a  Mortgage.    81  Vt.  570. 

Good.  .  Not  a  warranty  of  quality  in  a  sale. 
1  Aik.  269. 

Goods.    (G.  8.  c  85,  s.  18.)    85  Vt.  247. 

Good  and  Collectible.  11  Vt.  265.  30  Vt. 
127.    lb.  246. 

Good  Coarse  Salt.    21  Vt.  487. 

Good  Warranty  Deed.  88  Vt.  470.  18  Vt. 
66. 

Good  White  Marble.    87'Vt.  114. 

Grain — Grain  in  the  Straw.  The  expres- 
sion in  an  officer's  return  describing  the  proper- 
ty attached  by  cgpy  left  in  the  town  clerk's 
office,  as  all  *  *the  hay  aiid  grain  in  the  barns  and 
in  stack,"  i&c.,  was  held  to  embrace  grain  in  the 
straw.     Brigg8  v.  Taylor^  35  Vt.  57. 

Habitual  Drunkard.     34  Vt.  823. 

Half-Blooded  Merino  Wool.     22  Vt.  801. 

Healthy  and  Able-bodied.     (Pauper  acts.) 

15  Vt.  200. 

Heirs.  (Used  as  words  of  purchase.)  27 
Vt.  475.     29  Vt.  240.     36  Vt.     210. 

Heirship  and  Representation.  40  Vt.  354. 

Inadvertence.  (U.  S.  Stamp  Act.)  44  Vt. 
18. 

Incumbrance  be  removed.    18  Vt.  129. 

Indorse.     7  Vt.  851. 

Infamous  Crime.  (U.  S.  Constitution.)  8 
Vt.  57. 

Inhabitant.    (Trustee  Act.)    2  Aik,  345. 

Injury.  The  word  injury,  as  used  in 
Stat.  1869,  No.  4,  s.  3,  means  unlawful  damage 
or  hurt,  and  not. a  justifiable  act.  Smith  y. 
Wiloox,  47  Vt.  537. 

Injuriously  and  Wrongfully,  (in  an  indict- 
ment.)   27  Vt.  108. 

Inn  Keeper.    6  Vt.  295. 

In  Rem.    20  Vt.  65. 

Intervening  Damages.  1  Tyl.  264.  17  Vt. 
46.  lb.  662.  19  Vt.  578.  lb.  592.  20  Vt. 
297.    27  Vt.  276.    28  Vt.  757.    87  Vt.  16. 

Intoxicated.    (Liquor  Law.)  47  Vt.  294. 

Irreparable  Injury.    82  Vt.  428. 

Judicial  Act.  6  Vt.  509.  10  Vt.  261.  19 
Vt.  804. 

Known  Property.  (Stat.  Limitations.)  12 
Vt.  240.  15  Vt.  727.  20  Vt.  113.  29  Vt.  538. 
44  Vt.  97. 

Laid  Open  to  be  Worked.   (Highway  Acts.) 

16  Vt.  415. 

Leather.  Payable  "in  leather."  17  Vt. 
105. 

Legislature.  General  Assembly.  4  Vt. 
215. 

Lien.    (Bankrupt  Act.)    21  Vt.  529.* 

Load.     (G.  S.  c.  25,  s.  41.)    25  Vt.  162. 

Master.  (Master  and  apprentice.)  Brayt 
158.     1  Vt.  69.    7  Vt.  446. 

May,— in  legislative  resolution,  construed 
as  permissive.    44  Vt.  856. 

Meaning  to  Sell.  (Clause  added.)  18  Vt. 
111. 
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Metes  and  Bounds.  (Levy  of  execution.) 
9  Vt.  852.    37  Vt.  252. 

MoNEY—means  legal  tender.     11  Vt.  2^. 

Month— means  calendar  month.    2  Vt.  188. 

Negotiate  a  Loan.    29  Vt.  127. 

Next  of  Kin— includes  half-bloods.  1  D. 
Chip.  860. 

Kext  Terbc    10  Vt.  128.    11  Vt.  881. 

NoN-BESiDENT  Pbopbibtor.  (Taxation.)  84 
Vt.  488. 

NuMEBALs.  (Figures  and  characters.)  22 
Vt.  488. 

OoouPATioN— a  fact.  48,Vt.  717.  46  Vt. 
47. 

Offioeb.    (Stat,  for  impeding.)    6  Vt.  215. 

Ob.    (Marriage  Act.)    2  Aik.  41. 

Obdeb.     (Forgery.)    28  Vt.  519. 

Obdinabt  Business  of  Family  Concerns. 
(Turnpike  Acts.)    2  Vt.  512.     12  Vt.  212. 

Ordinary  Cabe  and  Pbudenoe.  (As  distin- 
guished from  that  of  a  prudent  and  careful 
man.)    28  Vt.  184.     86  Vt.  691. 

Out  of  the  State.  (Process  Act.)  1  Aik. 
107.     12  Vt.  212. 

Pabty.  (Corporation.)  6  Vt.  815.  (Town.) 
88  Vt.  440. 

Peddler.    41  Vt.  189. 

Pebfeotly  Good.  (Sale  of  a  note.)  7  Vt. 
67. 

Peb  Mile.  (Side  tracks  of  railroad.)  27  Vt. 
766. 

Pebson  Inju^d.  (Inspections  Act.)  26  Vt. 
787. 

Person  Interested.  (Probate  appeal.)  10 
Vt.  420.     16  Vt.  225. 

Personal  Property.    28  Vt.  26. 

Place  of  Public  Resort.  (Liquor  Acts.)  84 
Vt.  823. 

Pound.    86  Vt.  841. 

Premises.    (Id  a  deed.)    19  Vt.  272. 

Probable  Cause.  (U.  S.  Revenue  Acts.) 
22  Vt.  655. 

Proper  and  Lawful  Authority.  The 
plaintiff  and  defendant  were  owners  in  sever- 
alty of  several  parts  of  a  lot  bounded  on  the 
west  line  of  the  town,  and,  in  order  to  ascer- 
tain the  true  division  line  between  them,  it  was 
necessary  to  ascertain  the  true  south-west  cor 
ner  of  the  town.  The  parties,  then  supposing 
a  certain  point  to  be  such  south-west  comer, 
agreed  in  writing  that  a  certain  line  should  be 
the  permanent  boundary  between  them,  pro- 
vided that  the  understood  corner  **  shall  not  be 
moved  an  proper  and  lawful  ofuthority  and  man- 
ner either  to  the  eastward  or  westward."  Held, 
that  the  partieii  must  have  intended  to  refer  to 
such  a  tribunal,  for  determining  the  comer,  as 
the  law  has  invested  with  authority  to  decide 
the  question,— as,  a  court  of  competent  jurisdic- 
tion ;  and  that  it  could  be  determined  in  this 
present  action  of  ejectment.  Bishop  v.  Babeock, 
22  Vt.  295. 


Publication  of  Award.    28  Vt.  445. 

Public  Peace.     11  Vt.  286.    22  Vt.  823. 

Public  Place.  (G.  8.  c.  47,  s.  4.)  81  Vt. 
617.    86  Vt.  645.  40  Vt.  448. 

Public  Taxes.    46  Vt.  778. 

Public  Use.    (Taxation.)    1  Vt.  850. 

Purchased.    48  Vt.  166. 

Reasonable  Cause.    (U.  S.  Revenue  Acts.) 

t  Vt.  655. 

Reasonable  Costs.    46  Vt.  724. 

Reasonable  Time.  5  Vt.  299.  80  Vt.  688. 
41  Vt.  288. '  ReoBonable  time  does  not  begin  to 
run,  until  some  one  interested  in  the  matter 
calls  for  some  thing  to  be  done  respecting 
it.     Cameron  v.  Wells,  80  Vt.  633. 

Received  into  Recobd.     17  Vt.  619. 

Reoobd,  of  deed,  &c.  8  Vt.  172.  19  Vt. 
77.     24  Vt.  27.     25  Vt.  273. 

Recoupment.    28  Vt.  413. 

Relationship.  Reckoned  by  the  civil  law. 
12  Vt.  661. 

Removal.      (G.  S.  c.  80,  s.  73.)     46  Vt.  60. 

Rents,  Issues  and  Pbofits.  (Married 
Woman's  Act.)    26  Vt.  741. 

Rbpbesentation.    40  Vt.  354. 

Resebvation.     26  Vt.  64.    44  Vt.  416. 

Reside.     2  Vt.  437.     28  Vt.  275. 

Reversion.     (Special  sense.)    15  Vt.  479. 

Right.  (Stat.  Fraudulent  Conveyances.)  10 
Vt.  54.     26  Vt.  736. 

Rip-rap  Wall.    24  Vt.  608. 

Road— includes  bridges.  12  Vt.  679.  20 
Vt.  16. 

Running  at  Large.  (G.  S.  c.  100,  s.  29.) 
46  Vt.  600. 

Same  Offense.    (Liquor  Act.)  •  27  Vt.  325. 

Saw-mill  Saw.  Part  of  machinery  of  the 
mill.    44  Vt.  629. 

School  Purposes.    45  Vt.  202. 

Sell.     (Probate  Act.)    44  Vt.  529. 

Sequestered  to  Public  Use.    1  Vt.  336. 

Slanderous  Words.  (Act  restricting  costs.) 
1  Tyl.  164.    2  Vt.  434. 

Soldier  in  Actual  Military  Service. 
(Wills  Act.)    89Vt.  111.     73.498. 

Sole  Separate  Use,  or  Separate  Estate. 
37  Vt.  78. 

Sound  and  Right.    43  Vt.  608. 

Spirituous  Liquors.    15  Vt.  290. 

Spring— of  Water.  A  spring  of  water  is  a 
place  where  water  by  natilral  forces  usually 
issues  from  the  ground.  Hence,  a  grant  of  the 
privilege  of  taking  water  from  springs  in  a  par- 
ticular locality,  conveys  no  right  to  take  the 
water  from  a  place  where  it  does  not  thus  issue 
from  the  ground,— as  by  digging  wells.  Magoon 
V.  Harris,  46  Vt.  264. 

Steer.    (Cattle.)    20  Vt.  587. 

Suffer.    (Impounding  acts.)    1  Aik.  816. 

Sufficient  Security.    18  Vt.  87. 

Suicide.    48  Vt.  885. 

Suit.     Held,  that  the  word  **suit"  used  in 
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Stat.  1864,  No.  31,  s.  1 ;  the  words  "suit  or  pro- 
ceeding at  law"  used  in  G.  8.  c.  86,  s.  24,  and 
the  word  "action"  in  the  proviso  of  that  section, 
are  used  in  the  same  sense.  Caldentood  y.  CotU 
derwood,  88  Vt.  171. 

Support— for  one's  self.    46  Vt.  300. 

SuppoKTs— of  a  bridge.    38  Vt.  666. 

Thbn  and  Thebb.  (In  pleading.)  5  Vt. 
28.     14  Vt.  296. 

Tool.  2  Vt.  404.  8  Vt.  183.  6  Vt.  694.  29 
Vt.  248.    86  Vt.  427.    46  Vt.  472. 

Transient  Person.  (Pauper  Acts.)  6Vt. 
200.  10  Vt.  22.  19  Vt.  267.  Ih.  892.  29  Vt. 
894.    88  Vt.  169.    44  Vt.  886.    46  Vt.  606. 

Treat,  by  way  of.  (G.  S.  c.  87,  s.  16.)  88 
Vt.  440. 

Uncollected  Demands.    10  Vt.  629. 

Value  Received.  1  D.  Chip.  846.  1  Vt. 
247.     19  Vt.  202. 

Vote— means  by  vote  of  a  majority.  38  Vt. 
177. 

Wager.    22Vt.  291. 

Warranty  Deed.     28  Vt.  382. 

Waste.     11  Vt.  298. 

Water  Privilege.    20  Vt.  250. 

Wearing  Apparel.    28  Vt.  249. 

Well — of  Water.  The  conveyance  of  **a 
well,"  by  that  name,  creates  more  than  an 
easement,  or  right  to  take  water.  It  creates  a 
fee,  and  the  term  **well,*'  ex  ri  termini^  includes 
not  only  the  orifice  reaching  down  to  the  water 
but  the  whole  opening  in  the  earth  before  it 
was  stoned,  and  the  stone  laid  in  the  wall,  and 
the  water  therein,  and  all  the  land  within  these 
outside  boundaries.  Mixer  v.  Reed^  25  Vt. 
254. 

Whenever.   (G.  8.  c.  80,  s.  78.)   40  Vt.  108. 

WiLLFi'LLY.    (Trespass  Act.)    Bra>^.  228. 

Th*e  word  wiUfully,  as  used  in  Stat.  1869,  No. 
4,  s.  8,  means  such  willfulness  as  a  drunken 
person  may  have,  and  if  the  act  is  the  result  of 
such  capacity  for  determining  what  he  will  do 
as  the  intoxicated  person  has,  it  is  within  the 
statute.    BmUh  v.  WOoax,  47  Vt.  537. 

Work  of  Nbob38Ity.  (Sabbath  Act.)  85  Vt. 
297.    47Vt.  28.  : 

Worth  f 60— as  descriptive  of  the  article. 
27  Vt.  227. 

Writing  Obligatory.  In  a  declaration  upon 
a  jail  bond,  the  words  ** writing  obligatory" 
were  hM  to  be  of  the  same  import  as  deed  in 
writing^  and  to  imply  both  signing  and  sealing. 
Denton  v.  Adanu,  6  Vt.  40.    82  Vt.  298. 

Written.  Ballot  printed  is  tmtt«*.  4Vt.585. 


DEPOSITIONS. 

1.  OauM  in  supreme  court.  While  a 
cause  is  pending  in  the  supreme  court,  the 
law  does  not  authorize  a  justice  to  take  a  depo- 


sition  to  be  thereafter  used  on  atrial  of  the  cause 
in  the  county  court.  Bowen  v.  HaU^  22  Vt. 
612.    (Changed  by  G.  8.  c.  36,  s.  4.) 

2.  Deposition  of  party.  Before  1865,  the 
deposition  of  a  party,  in  the  action  of  book 
account,  could  not  be  used  before  the  auditor. 
Pike  V.  Blake,  8  Vt.  400 ;  but  might  be  used  by 
the  adverse  party,  as  an  admission.  Gilbert  v. 
Toby,  21  Vt.  306.  .     * 

3.  The  witness  act  of  1852,  No.  18,  contem- 
plated the  examination  of  a  party  as  a  witness 
only  in  open  court,  and  did  not  authorize  the 
taking  of  his  deposition.  (This  authority  was 
first  given  by  statute  of  1865,  No.  8.)  Arm- 
strong  v.  (rrieteold,  28  Vt.  876. 

4.  Bight  of  party  to  take.  It  is  the  un- 
questionable right  of  a  party  to  a  suit  to  take 
a  deposition  in  view  of  possible  or  supposable 
contingencies,  to  be  used  or  not,  as  should  seem 
expedient  on  the  trial ;  and  the  legal  duty  of 
the  witness  to  make  his  deposition  does  not 
depend  on  the  contingency  of  its  being  used  as 
evidence,  nor  on  the  settled  and  exclusive  pur- 
pose to  so  use  it.  Though  an  important,  but 
not  exclusive,  purpose  be  **  to  get  light"  as  to 
pleadings  and  preparation  for  trial,  this  purpose 
is  not  unlawful  in  such  sense  as  to  deprive  of 
the  right  to  take  the  deposition  at  all.  In  re 
Foster,  44  Vt.  570. 

5.  This  extends  to  the  case  of  enforcing  a 
deposition  from  the  adverse  party,  even  by  a 
commitment  to  jail  in  case  of  a  refusal.     lb. 

6.  Witness  refusing.  The  refusal  of  a 
witness,  after  having  commenced  the  giving  of 
his  deposition,  to  answer  further  questions,  and 
to  perfect  it  by  subscribing  and  swearing  to  it, 
is  a  refusing  **to  make  his  deposition,"  within 
G.  8.  c.  36,  s.  12.    lb. 

7.  Death  of  deponent.  A  deposition,  not 
legally  taken,  does  not  become  admissible  by 
the  deponent's  death.  Johnson  v.  Clark,  1  Tyl. 
449. 

8.  Oommissioner.  A  deposition  taken 
otherwise  than  in  the  manner  prescribed  by  the 
statute— as  of  a  witness  in  the  State  by  a  com- 
missioner appointed  under  a  rule  of  court— is 
not  admissible.  Farm,  d  Mech.  Bank  v.  Hath' 
a/ieay,  86  Vt.  589. 

9.  Form,  the  law.  The  form  of  the  cap- 
tion of  a  deposition  is  a  part  of  the  law.  It  is 
not  a  form  got  up  in  accoi^ance  with  the  pro- 
vision of  the  law,  but  it  is  the  law  itself.  Hib^ 
bard,  J.,  in  Whitney  v.  Sears,  16  Vt.  691. 

10.  Though  the  form  given  in  the  statute  is 
to  be  regarded  as  a  part  of  the  law  governing 
the  taking  of  depositions,  it  has  never  been 
regarded  as  necessary  that  the  form  should  be 
literally  and  exactly  followed,  but  all  it  contains 
and  requires  should  be  substantially  used  and 
embraced,  in  order  to  make  a  sufficient  com- 
pliance with  the  law.  Poland,  C.  J.,  in 
McCnUis  V.  MeCnUis,  88  Vt.  186. 
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11.  The  form  of  the  certificate  and  caption 
prescribed  by  the  statute  is  a  part  of  the  law 
relating  to  depositions,  and  must  be  observed 
in  matters  of  substance,  and  facts  required  to 
be  stated  therein  cannot  be  supplied  by  parol— 
as,  that  the  deponent  was  sworn ;  or  was 
incapable  of  traveling  and  attending  court  by 
reason  of  sickness.  Lmnd  v.  Dawes,  41  Vt.  370 ; 
or  that  the  adverse  party  lived  more  than  80 
miles  from  the  place  of  caption.  (Under  old 
statute.)  Chipman  v.  TuUle,  1  D.  Chip.  179. 
Pingry  v.  Washbumy  1  Aik.  264. 

12.  Notice.  A  conmiission  to  take  a  depo- 
sition out  of  the  United  States  must  direct 
notice  to  be  given  to  the  adverse  party,  and 
such  notice  must  be  proved.  Ferguson  v. 
JforriU,  Brayt.  44. 

13.  —  must  be  reasonable.  Wliether  a 
*' reasonable  time"  has  been  allowed  in  the 
notice  for  taking  a  deposition,  is  entirely  a  matter 
of  discretion  with  the  court  in  which  the  depo- 
sition is  to  be  used,  which  the  supreme  court 
will  not  revise.  Hough  v.  Lavyrence^  5  Vt. 
399. 

14.  The  notice  of  the  time  and  place  of 
taking  a  deposition  should  be  such  that  the 
adverse  party  may  have  reasonable  time  and 
opportunity  to  attend,  by  himself,  and  his 
counsel  in  the  cause.  Kimpton  v.  Olover,  41 
Vt.  283. 

15.  Thus,  a  party  cannot  be  required  to 
attend  the  taking  of  a  deposition  during  a  term 
of  the  court,  unless  by  leave  of  court  upon  due 
notice  and  sufficient  cause  shown.  Ih.  Stephens 
V.  Thompson,  28  Vt.  77.  Bemtsv.  Morrill,  38 
Vt.  163. 

16.  Notice  for  the  taking  of  a  deposition  set 
the  time  of  taking  as  **on  or  about"  a  certain 
day.  Held  insufficient;— the  time  and  place 
must  be  specifically  named.  Miller  v.  Truman, 
14  Vt.  138. 

17.  Where  a  party  verbally  agreed  with  the 
adverse  party  upon  the  time  and  place  of 
taking  a  particular  deposition,  and  the  dep- 
osition was  taken  accordingly,  though  with 
out  the  attendance  of  the  adverse  party,  and 
the  party  prepared  and  appeared  for  trial  rely- 
ing upon  using  the  deposition  ;—Held,  that  the 
adverse  party  could  not  repudiate  the  agree- 
ment, and  was  estopped  from  objecting  to  the 
deposition  for  want  of  notice.  Ormsby  v. 
Oranby,  48  Vt.  44.  * 

18.  Under  G.  S.  c.  36,  s.  6,  requiring  notice 
of  the  taking  of  a  deposition  to  be  given  to  the 
adverse  |jar<y; — Held,  that  in  case  of  a  number 
of  plaintiffs  or  defendants,  notice  to  one  plain- 
tiff or  defendant  who  is  a  real  party,  or  appar- 
ently such,  is  prima  fade  sufficient ;— leaving  it 
to  the  court  to  decide  whether  the  party  giving 
the  notice  acts  in  good  faith  in  selecting  the  one 
to  be  notified,  and  whether  the  relations  of  the 
parties  are  such  that  the  notice  affords  a  reason- 


able protection  to  the  interests  of  all.    Spauld- 
iTig  V.  Ludlow  Woolen  Mill,  36  Vt.  150. 

19.  Citation— Authority  signing.  A 
justice,  notary,  or  other  officer  signing  the 
citation,  who  shall  have  been  of  counsel  in  the 
case,  cannot  authorize  an  indifferent  person  to 
serve  it ; — this  being  a  judicial  act.  8t,  Johns- 
bury  v.  Ooodenough,  44  Vt.  662. 

20.  Service.  The  service  of  such  citation 
by  reading  is  not  sufficient.  A  deposition  taken 
only  upon  such  notice,  was  held  not  admissible. 
Fitts  V.  Whitney,  32  Vt.  589. 

21.  Legal  notice  to  the  attorney  of  a  party 
to  appear  at  the  taking  of  a  deposition,  can  be 
given  only  by  a  citation,  duly  served.  Brint- 
nall  V.  8ar,  db  W.  R.  Co,,  32  Vt.  665. 

22.  Such  notice  given  to  one,  not  an  attorney 
in  the  cause,  but  only  an  attorney  of  the  adverse 
party  for  a  special  service,  was  Ji£ld  not  sufficient. 
lb,    (G.  S.  c.  36,  s.  6.) 

23.  Betum. .  The  return  of]  the  citation 
should  be  made  to  the  magistrate  issuing  it. 
Porker  v.  Meader,  32  Vt.  300. 

24.  A  citation  was  issued  by  a  justice  of 
Orange  county,  directed  to  any  sheriff  or 
constable  in  the  State,  citing  a  party  in  Cale- 
donia county  to  be  present  at  the  taking  of  a 
deposition  without  the  State,  and  was  served  in 
Caledonia  county  by  a  deputy  sheriff  of  Orange 
county,  and  returned  to  the  justice.  Held 
correct.    Tb, 

25.  An  apparent  alteration  in  a  citation  is 
not,  in  the  absence  of  evidence,  to  be  presumed 
made  after  service,  but  before.  Da/cis  v.  Bonis, 
48  Vt.  502. 

26.  Name  of  magistrate  to  take  deposi- 
tion. Where  the  name  of  the  magistrate  before 
whom  a  deposition  is  to  be  taken  is  inserted  in 
the  citation, •the  deposition  is  not  admissible  if 
taken  before  another  magistrate.  Henry  ▼. 
Huntley,  37  Vt.  316. 

27.  Nor  is  it  admissible,  if  the  name  of  sucli 
magistrate  is  omitted  in  the  citation.  8t, 
Johnsbury  v.  Ooodenough,  44  Vt.  662.  Bands 
V.  Bams,  48  Vt.  602. 

28.  Taking  of  the  deposition— Time. 
The  adverse  party  notified  to  be  present  at  the 
taking  of  a  deposition,  has  not  two  hours  after 
the  hour  named  in  the  citation  to  make  his 
appearance.  The  statute  makes  no  provision 
requiring  the  magistrate  to  delay  for  the  party. 
MorriU  v.  Moulton,  40  Vt.  242. 

29.  The  plaintiff,  being  cited  to  attend  the 
taking  of  a  deposition,  attended,  and  waited 
the  full  two  hours  after  the  hour  set,  without 
any  appearance  by  the  defendant,  when,  being 
informed  by  the  magistrate  that  the  time  for 
taking  the  deposition  had  expired,  he  departed. 
Held,  that  the  deposition  thereafter  taken 
according  to  a  notice  of  adjournment  given  by 
the  defendant,  and  not  emanating  from  the 
magistrate,  and  where  the  plaintiff   did  not 
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attend,    was    not   admissible.      Hennessy    v. 
Steicart,  81  Vt.  486.    (G.  8.  c.  36,  s.  9.) 

30.  AcUonmment.  The  taking  of  a  depo- 
sition may  be  adjourned  by  the  magistrate,  and 
a  verbal  notice  of  the  adjournment,  given  to  the 
adverse  party  by  the  magistrate,  is  suflacient 
Bdgell  v.  LaweU,  4  Vt.  406. 

31.  The  magistrate  may  adjourn  the  taking 
of  a  deposition,  though  neither  party  appear, 
to  another  day  than  that  first  set,  provided 
reasonable  opportunity  be  given  to  the  adverse 
party  to  participate  in  tlie  taking,  on  the 
adjourned  day.    Pindar  v.  Barlow,  31  Vt.  529. 

32.  Question  of  names.  Notice  was  given 
for  the  taking  of  the  deposition  of  "Mrs.  J.  V. 
Perley."  The  deposition  was  signed  by  Emily  A. 
Perley,  and  by  that  name,  and  she  was  the  wife 
of  J.  V.  Perley.  This  the  adverse  party  knew 
when  the  notice  was  served  upon  him,  and  was 
not  misled.  Beld,  that  the  deposition  was  ad- 
missible.    Kent  V.  Buck,  45  Vt.  18, 

33.  Deposition  taken  abu»ad.  The  county 
court  has  power,  on  the  application  of  one 
party,  to  issue  a  dedimtis  potestatem  to  take 
testimony  in  a  foreign  country,  without  the 
consent  of  the  adverse  party.  Fammcorth  v. 
Pierce,  7  Vt.  83. 

34.  A  deposition  taken  in  a  foreign  govern- 
ment was  held  not  admissible,  without  proof  of 
the  official  character  of  the  certifying  magis- 
trate, and  of  his  authority  to  take  depositions. 
Bmtn  V.  Bean^  1  D.  Chip.  176. 

35.  The  authority  of  a  magistrate  of  another 
State  to  take  depositions,  and  the  fact  that  the 
deposition  was  taken  according  to  the  law  of 
the  place  of  taking,  may  be  determined  by  the 
court  upon  their  own  knowledge,  or  upon  the 
introduction  of  parol  evidence,  or  in  any  other 
way  which  satisfies  the  court.  Dan/orth  v. 
Beynolds,  1  Vt.  259.     18  Vt.  887. 

36.  A  justice  of  the  peace  in  the  Sfete  of 
New  York  has  authority  to  take  a  deposition 
to  be  used  in  this  State.  Pike  v.  Blake,  8  Vt. 
400.    Mattocks  v.  Bellamy/,  8  Vt.  463. 

37.  It  is  the  settled  practice  in  this  State,  to 
receive  depositions  taken  in  any  of  the  United 
States,  provided  they  purport  to  have  been 
taken  by  competent  authority,  which  is  not 
impeached.  The  court  wDl  presume  the  ofllcer 
taking  the  testimony  to  be  lawfully  entitled  to 
the  ofiScial  character  he  assumes,  and  to  haye 
competent  authority  to  take  the  deposition, 
until  the  contrary  appears.  Crane  v.  Thayer, 
18  Vt.  162.     Barron  v.  Pettes,  18  Vt.  386. 

38.  As  to  depositions  taken  without  this 
State,  it  has  sometimes  been  the  practice  to 
inquire  of  witnesses  in  regard  to  the  power  of 
certain  oflicers,  under  the  laws  of  such  State,  to 
take  depositions,  and  perhaps  the  form  of 
taking.  But  the  rule  finally  established  is,  that 
the  fact  of  their  being  taken  is  prima  facie  evi- 
dence  of  the  power  of  the  officer  to  take ;  and 


where  they  are  taken  professedly  according  to 
the  form  of  the  place  where  taken,  it  is  not 
required  to  produce  a  copy  of  the  statute  of 
that  State,  ordinarily,  perhaps.  Redfleld,  C.  J., 
in  Smith  v.  PoUer,  27  Vt.  304. 

39.  Agent  or  attorney  not  to  write.  The 
provision  that  **no  agent,  attorney,  or  person 
interested  in  any  cause,  shall  write  or  draw  up 
the  deposition  of  any  witness,"  (G.  S.  c.  86, 
s.  14),  includes  an  agent  or  attorney  employed 
by  the  party  to  take  the  deposition,  although 
not  otherwise  employed  in  the  case ;  but  does 
not  extend  to  one  who  should  merely  assist  the 
magistrate  in  drawing  up  the  deposition,  as  the 
agent  of  the  magistrate,  although  paid  by  the 
party,  but  not  acting  essentially  as  his  agent  or 
attorney.  Mmlton  v.  Hall,  27  Vt.  233.  See 
Heacock  v.  Stoddard,  1  Tyl.  344. 

40.  The  writing  or  drawing  up  of  a  deposi- 
tion, so  prohibited,  does  not  extend  to  the  mere 
copying  of  it,  but  signifies  composing,  or  indit- 
ing the  story ;  giving  it  form,  expression,  and 
dress.    Moulton  v.  Hall. 

41.  The  law  partner  of  the  master  who  took 
certain  depositions,  acted  as  counsel  in  taking 
them,  for  the  party  forVhom  taken.  Nothing 
more  appearing,— -SifW,  that  the  court  could 
not  presimie  that  the  partnership  covered  busi- 
ness of  this  nature,  so  as  to  bring  the  case  within 
the  prohibition  of  the  statute*  Whitcher  v. 
Morey;  89  Vt.  469. 

42.  UnfEkiniess  in  taking.  Where  a  party 
was  excluded,  against  his  protest,  from  being 
present  on  the  giving  in  of  the  direct  testimony 
of  a  deposition  ',-^Held,  that  the  deposition  was 
improperly  admitted,  although  he  afterwards 
cross-examined  the  deponent— it  not  appearing 
that  he  intended  to  waive  the  previous  irreg- 
ularity.     PraU  V.  BaUks,  84  Vt.  891. 

43.  So,  where  the  agent  of  the  party  in 
whose  behalf  the  deposition  was  taken  so  inter- 
fered with  the  witness,  by  suggesting  or  dictat- 
ing his  answers,  as  to  make  it  doubtful  whether 
the  answers  taken  down  were  such  as  the  wit- 
ness would  have  given,  if  left  free  to  dictate 
them  himself.    Tb, 

44.  Jurat.  A  deposition  was  held  inadmis- 
sible, where  the  certificate  was  simply  that  the 
witness  was  sworn  to  the  truth  of  the  deposi- 
tion—although the  certificate  further  stated, 
that  he  was  previously  cautioned  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the 
4ruth.     Burroughs  v.  Booth,  1  D.  Chip.  106. 

45.  It  is  not  important  whether  a  deponent 
is  sworn  before  he  gives  his  evidence,  or 
whether  he  swears  to  the  deposition  after  it  is 
made  up  by  the  magistrate.  A  certificate  in 
either  form  satisfies  the  statute.  Barron  v. 
Pettes,  18  Vt.  886. 

46.  The  jurat  of  a  deposition  following  the 
letter  of  the  statute  form — **personally  appeared 
A  B,  and  made  oath,  ^.,"  not  naming  the  de. 
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ponent— was  heid  iDSufficient.  Lund  v.  Dawes, 
41  Vt.  370. 

47.  The  jurat  was,  that  the  deponent  **per- 
sonally  made  oath,"  &c.,  omitting  the  words 
**appeared  and'*  after  the  word  personally^  as 
in  the  statute  form ; — Held  sufficient.  Streeter 
V.  Evans,  44  Vt.  27. 

48.  Caption.  The  residence  of  a  deponent 
appeared  in  the  body  of  his  deposition,  but  was 
not  stated  in  the  magistrate's  certificate.  Ileld 
sufficient.    Houghton  v.  Stark.  10  Vt.  520. 

49.  A  deposition  taken  in  a  qui  tarn  action 
is  admissible,  although  in  the  caption  the  pros- 
ecutor is  named  as  plaintiff,  simply,  omitting 
the  qtU  tarn.  Dupy  v.  Wickttfre.  1  D.  Chip. 
287.    46  Vt.  329. 

5Q.  —as  to  names  of  parties.  It  must 
appear  in  the  caption  that  the  deposition  was 
taken  at  the  request  of  one  of  the  parties.  Where 
it  was  certified  to  be  have  been  taken  at  the  re- 
quest of  A  B,  who  was  not  a  party,  it  was  held 
not  admissible.     Whitney  v.  Sears,  16  Vt.  587. 

51.  Where  the  caption  wholly  omitted  the 
names  of  some  of  the  defendants,  describing 
them  as  * 'Lyman  Cobb  and  others,''  the  deposi- 
tion was  ?teld  not  admissible.  Svift  v.  Cobb^  10 
Vt.  282.     Haskins  v.  Smith,  17  Vt.  263. 

52.  The  caption  described  flie  defendants  as 
**H.  O.  &  N.  B.  Flanagan"— both  defendants 
having  that  afune  surname.  Held  sufficient. 
Adams  v.  Flanagan,  86  Vt.  400. 

63.  The  caption  stated  that  "the  deposition 
was  taken  at  the  request  of  Carr  &  Blanchard, 
in  which  cause  Carr  &  Blanchard  are  plaintiffs." 
The  style  of  the  plaintiffs'  partnership  was 
''Carr  &  Blanchard,"  and  by  this  name  the  suit 
was  instituted.  Held,  that  the  caption  was  suf- 
ficient.    Carr  v.  ManaMn,  44  Vt.  246. 

54.  The  omission,  addition  or  misstatement 
of  the  initials  of  a  middle  name,  in  describing 
the  parties  in  the  caption,  is  not  cause  for  ex- 
cluding the  deposition.  Allen  v.  Taylor,  26 
Vt.  699.  Isaacs  v.  Wiley,  12  Vt.  674.  Hopkin- 
son  V.  Watson,  17  Vt.  91.  Walbridge  v.  Kibbee, 
20  Vt.  543. 

55.  The  caption  stated  that  the  deposition 
was  taken  at  the  request  of  the  "  plaintiff," 
without  naming  him,  but  in  another  part  of  the 
certificate  it  was  stated  who  the  plaintiff  was. 
Held  sufficient.  Harrison  v.  Nichols,  81  Vt. 
709. 

56.  In  the  writ,  the  plaintiff  being  named, 
was  described  as  "a  corporation  duly  estab; 
lished  by  an  act  of  the  legislature  of  the  State 
of  Connecticut,  doing  business  at  Hartford  in 
the  State  of  Connecticut."  In  the  caption  of  a 
deposition  taken  in  the  cause,  the  plaintiff 
named  was  described  as  "a  corporation  estab- 
lished in  the  State  of  Massachusetts."  Held, 
that  the  word  "established"  in  the  caption 
should  be  taken  as  expressing  a  state  of  being 
simply,  and  as  if  the  words  in  business  had  been 


inserted  after  it,  and  that  it  was  sufficient — 
since  the  corporation  might  well  be  doing  bust' 
nessiX  Hartford,  and  at  the  same  time  be  es/tab- 
lished  in  business  in  Massachusetts.  Hayttard 
Rubber  Co.  v.  Duncklee,  30  Vt.  29. 

57.  The  caption  of  a  deposition  was :  "Taken 
at  the  request  of  Robert  McCrillis,  defendant, 
and  to  be  used  in  an  action  now  pending  between 
him  and  Evans  McCrillis,  plaintiff"— naming 
the  court  and  term.  Held  sufficient.  MeCrilUs 
V.  MeCrilUs,  38  Vt.  185. 

58.  In  the  caption  of  a  deposition,  the  chris- 
tian name  of  one  of  two  defendants  was  written 
Edward,  instead  of  the  true  name,  Edwin  ;  but 
both  defendants  were  correctly  described  as 
the  trustees  of  a  certain  railroad,  named— in 
which  capacity  they  defended  the  suit,  and 
appeared  at  the  taking  of  the  deposition.  Held, 
that  the  deposition  was  admissible.  Mann  v. 
Birehard,  40  Vt.  326. 

59.  The  citation  for  taking  a  deposition 
described  the  parties  to  the  cause  as — "  Aretus 
Stephens  is  pl^tiff,  and  Margaret  Joyal,  so 
called,  administratrix  of  the  estate  of  Joseph  E. 
Joyal,  is  defendant."  The  caption  described 
them  as,  "Aretus  Stephens  as  plaintiff,  and 
Margaret  Joyal,  so  called,  is  administratrix,  is 
defendant."  On  the  docket  the  case  was 
entitled,  "Aretus  Stephens  v.  Joseph  E.  Jo3'al's 
estate."  Held,  that  as  said  Margaret  was  in  fact 
the  party  defendant,  the  parties  were  sufficiently 
named,  and  that  the  deposition  was  admissible. 
StepJiens  v.  Joyal,  45  Vt.  325. 

60.  —  time,  place,  court  and  suit.  In 
the  caption  of  a  depositit)n  .to  be  used  before  an 
auditor,  the  time  and  place  of  trial  should  be 
as  definitely  stated,  as  if  taken  to  be  used  before 
a  justice.     Pike  v.  Blake,  8  Vt.  400. 

61.  Where  a  declaration  on  book  is  filed  in 
offset,  this  is  only  a  branch  of  the  original 
cause,*and  a  deposition  to  be  used  before  the 
auditor,  certified  as  taken  to  be  used  in  the 
original  cause,  is  properly  so  certified.  Cross 
v.  Haskins,  13  Vt.  586. 

62.  Where  a  deposition  is  taken  to  be  used 
before  auditors,  the  caption  may  describe  the 
case  as  to  be  tried  before  the  auditors,  on  a  day 
certain,  of  "  to  be  tried  by  the  county  court  at 
a  term  next  to  be  holden,  &c."  Churchill  v. 
Briggs,  24  Vt.  498. 

63.  A  deposition  taken  to  be  used  in  a  cause 
pending  in  the  county  court,  which  cause  be- 
comes discontinued  by  the  death  of  the  defend- 
ant and  the  appointment  of  commissioners, 
cannot  be  used  on  the  trial  of  an  appeal  from 
the  adjudication  of  the  commissioners  upon  the 
same  claim.  Austin  v.  Slade,  8  Vt.  68.  This 
was  construing  the  statute  most  strictly,  accord- 
ing to  the  letter.  Bennett,  J.,  in  Fierce  v.  Faine, 
32  Vt.  231 ;  and  qu<fre. 

64.  The  time  and  plac^  of  the  sessions  of 
the  several  county  courts  being  fixed  by  statute, 
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it  is  a  sufficient  designation  of  the  court  and 
time  of  trial  for  which  the  deposition  is  taken 
to  be  used,  to  describe  them,  in  the  caption,  as 
"the  county  court  next  to  be  holden  at " — nam- 
ing the  statute  place  of  session.  Clark  v.  Broum, 
16  Vt.  658. 

65.  For  the  same  reason,  the  place  of  session 
need  not  be  named,  where  the  county  court  and 
time  are  stated.     Chandler  v.  Spear,  22  Vt.  388. 

66.  The  caption  of  a  deposition,  taken  on 
the  first  day  of  May,  stated  that  it  was  taken  to 
be  used  at  a  term  *'next  to  be  holden  on  the 
first  Tuesday  of  May  next."  Held,  that  either 
of  the  words  **next"  might  be  rejected,  and 
that  the  deposition  was  admissible  for  the  May 
term  following  the  taking,  or  any  subsequent 
term.     Gallup  v.  Spencer,  19  Vt.  327. 

67.  The  caption  of  a  deposition,  taken  out 
of  the  State,  described  the  court  as  to  be  held 
at  '*  Woodstock  within  and  for  the  county  of 
Windsor,"  without  naming  the  State,  but 
named  the  party  for  whom  taken  as  of  **  Ludlow 
in  the  county  of  Windsor  and  State  of  Ver- 
mont." Held  mfRcieni.  Spauldingy,  Bobbins, 
42  Vt.  90.  See  Harrison  v.  mchoh,  31  Vt.  709. 

68.  Instance  of  disregarding  the  specific  day 
named  in  the  caption  for  the  hearing  before 
referees,  where  the  record  showed  it  erroneous, 
and  the  adverse  party  had  suflicient  notice. 
Dams  V.  Daicis,  48  Vt.  502. 

69.  The  caption  of  a  deposition  taken  to  be 
used  before  commissioners  under  the  reference 
act  of  1856,  p.  10,  described  them  as  referees, 
without  naming  the  court  in  which  the  cause 
was  pending.  On  a  trial  of  the  cause  by  jury 
in  the  county  court  ;—Held,  that  the  deposition 
was  not  admissible.  PUmpton  v.  Somerset,  4St 
Vt.  85. 

70.  Agreement.  Where  a  deposition  was 
taken  according  to  a  written  agreement  of  the 
parties  attached  to  the  deposition,  and  so  cer- 
tified ',—Held,  that  it  was  admissible,  although 
the  time  and  place  of  the  trial  were  omitted  in 
the  caption,— the  cause  and  trial  being  suf- 
ficiently identified.  Bates  v.  Maeck,  31  Vt.  466. 

71.  Separate  signatures.  The  statute 
contemplates  separate  signatures  of  the  magis- 
trate, one  to  the  jurat  or  certificate,  and  the 
other  to  the  caption,  of  a  deposition;  and 
where  these  were  separately  drawn,  a  blank 
being  left  for  the  signature  to  the  certificate, 
and  the  only  signature  being  at  the  foot  of  the 
caption  ;—-ffJfW,  that  the  deposition  was  not 
admissible.    Shed  v.  Leslie,  22  Vt.  498. 

72.  But  where  the  certificate  and  caption 
were  drawn  together,  forming  one  connected 
statement  of  facts; — Held,  that  one  official 
signature  at  the  foot  of  the  entire  statement, 
was  sufficient.  Hauxkurst  v.  Honey,  26  Vt.  544. 

73.  Other  errors.    Where  the  cause  of 
taking  a  deposition  was  certified  in  these  words 
''The  deponent  being  more  than  thirty  miles 


from  the  plac^  of  trial  "—instead  of  living; 
Held,  that  the  deposition  was  not  admissible, — 
that  the  defect  could  not  be  supplied  by  intend- 
ment, nor  by  the  body  of  the  deposition.  Bar- 
ron V.  Pettes,  18  Vt.  385. 

74.  The  cause  of  taking  was  stated  thus: 
The  said  deponent  living  beyond  the  jurisdic- 
tion of  the  court  where  the  said  action  now 
pending  is  to  be  heard  and  tried,"  &c.  Held 
equivalent  to  a  statement  that  the  deponent 
resided  out  of  this  State,  and  to  be  sufficient. 
McCHUis  V.  McCrilUs,  38  Vt.  135. 

75.  *' The  deponent  being  in  feeble  health 
is  the  cause  of  taking  this  deposition," — without 
stating  that  the  deponent  is  thereby  rendered 
incapable  of  traveling  and  appearing  at  court — is 
insufficient  in  the  caption.  Lund  v.  Dawes,  41 
Vt.  370. 

76.  The  certificate  of  the  cause  of  taking 
was,  that  the  deponent  was  so  aged  and  infirm 
in  health  as  to  render  him  ** unsuitable"  to 
attend  the  trial— the  statute  word  being  inc<»p- 
able.  Held  insufficient.  The  word  *' unsuit- 
able "  being  changed  to  unable,  this  was  held 
sufficient.     Oatman  v.  Andrew,  43  Vt.  466. 

77.  A  deposition  taken  to  be  used  in  two 
different  cases,  though  between  the  same  parties, 
but  not  so  taken  by  consent,  was  held  not 
admissible.    Bemis  v.  Morrill,  38  Vt.  153. 

78.  Superscription.  ''The  within  depo- 
sition was  taken  and  sealed  up  by  me" — omit- 
ting the  name  of  the  deponent— was  Tield  a 
sufficient  superscription  of  a  deposition.  Nye 
V.  Spalding,  11  Vt.  601. 

79.  Wrapper  lost.  A  deposition  got  sep- 
arated  from  its  wrapper,  on  which  was  the 
filing,  and  the  county  court  found,  on  evidence, 
that  the  paper  offered  was  the  deposition  orig- 
inally filed,  and  admitted  it.  Held,  that  such 
determination  was  final.  WaUmdge  v.  ICibbee, 
20  Vt.  543. 

80.  Oopy  of  deposition.  Where  a  dep- 
osition  had  been  taken  and  filed,  but  was  des- 
troyed by  the  burning  of  the  clerk's  office  where 
it  was  lodged  ;—Held,  the  witness  being  still 
living,  that  a  copy  of  the  deposition  could  not 
be  used  as  evidence  on  the  trial.  FoUett  v. 
Murray,  17  Vt.  530. 

81.  But  where  the  deponent  had  deceased, 
and  on  proof  that  the  deposition  was  taken  with 
all  due  formalities,  and  on  proof  of  loss,  a  copy, 
proved  to  be  correct,  was  held  admissible,  al- 
though the  deposition  had  not  been  filed.  Low 
V.  Peters,  36  Vt.  177. 

82.  Ck>nclnsiveness  of  certificate.  The 
certificate  of  the  magistrate  of  the  cause  for  tak- 
ing a  deposition,  is  not  conclusive, — as,  that  the 
deponent  was  incapable  of  appearing  at  court, 
&c.  The  magistrate  acting  as  agent  of  the 
court,  no  deceit  practised  by  him,  or  upon  him, 
will  be  sanctioned.  Pingry  v.  Washburn^  \ 
Aik.264. 


Digitized  by 


Google 


248 


DEPOSITIONS. 


83.  It  is  the  proyince  of  the  magistrate  tak- 
ing a  deposition  to  determine  the  capacity  of 
the  witness  to  rehite  the  facts;  and  where  a  boy 
of  fourteen  years  had  given  his  deposition,  and 
the  facts  narrated  were  few  and  simple,  the 
county  court  rejected  the  offered  testimony  of 
the  magistrate  to  show  apparent  want  of  intelli- 
gence in  the  boy.  Held  correct.  Hough  v. 
Lawrencf,  5  Vt.  299. 

84.  CauM  for  taking— contiiitdsg.  Al- 
though the  cause  for  taking  a  deposition  may 
be  temporary,  more  or  less,  it  is  to  be  treated 
as  continuing  and  as  existing  at  the  time  when 
the  deposition  is  offered,  unless  the  removal  of 
the  cause  be  shown  by  the  opposite  party. 
Pierson  v.  CaUin,  18  Vt.  77.  Randolph  v. 
Woodstock,  35  Vt.  291. 

85.  —removed.  If  a  deponent  is  personally 
present  in  court,  his  deposition  cannot  be  used. 
Sergeant  v.  Adams,  1  Tyl.  197. 

96,  A  deposition,  taken  for  the  cause  that 
the  deponent  resides  more  than  80  miles  from 
the  place  of  trial,  cannot  be  used,  if,  at  the  time 
of  the  trial,  he  resides  within  that  distance,  the 
cause  of  taking  having  ceased.  Gallup  v. 
Spencer,  19  Vt.  327. 

87.  Computatioii  of  distance.  The  dis- 
tance of  the  witness's  residence  from  the  place 
of  trial,  as  affecting  the  right  to  take  and  use, 
or  to  enforce  the  giving  of  his  deposition,  is  to 
be  computed  upon  the  way  of  usual  travel  from 
one  point  to  the  other,— although  there  be  a 
shorter  way  not  usually  or  but  seldom  travel 
ed.     In  re  Foster,  44  Vt.  570. 

88.  Suit  continued.  A  deposition  was 
taken  by  the  defendant,  the  cause  of  taking 
being  the  inability  of  the  deponent  to  attend 
the  trial ;  but  he  was  produced  by  the  plaintiff 
at  the  trial,  and  testified.  The  witness  after 
wards  died,  and  at  a  subsequent  trial;— ^€^, 
that  the  deposition  was  admissible  as  testimony 
in  chief ;— as  was  also  the  testimony  given  by 
the  witness  on  the  former  trial.  Sta/rksboro  v. 
Hinesburgh,  15  Vt.  200.    42  Vt.  196. 

89.  A  deposition  was  taken,  the  cause  stated 
being  that  the  deponent  was  going  out  of  the 
6tate,  not  to  return  before  the  then  next  term 
of  the  court  in  which  the  suit  was  pending. 
The  deponent  did  leave  the  State  and  had  not 
returned  before  said  term,  at  which  the  cause 
was  continued  without  trial.  After  said  first 
term  and  before  the  next,  the  deponent  return 
ed  to  the  State,  remained  for  a  time,  and  again 
went  out  of  the  State  and  remained  and  was 
out  of  the  State  when  the  trial  came  on.  Held^ 
that  the  deposition  was  admissible.  Johnson  v, 
Sargent,  42  Vt.  195. 

90.  Amendment.  A  deposition  was  ad- 
mitted, against  exception  taken  thereto  for  a 
defect  in  the  caption  and  certificate.  After  the 
term,  the  magistrate,  without  leave  of  court, 
amended  his  certificate  making  it  conform  to 


the  statute.  On  a  second  trial,  the  court  ad- 
mitted the  deposition  against  exception.  Held, 
that  although  on  the  first  trial  the  court  erred  in 
admitting  the  deposition,  and  although  the 
magistrate  had  no  authority  without  leave  of 
court  to  amend  his  certificate,  yet,  as  such 
amendment  might  have  been  made  by  leave  of 
court  in  its  discretion,  the  subsequent  admission 
of  the  deposition  was  a  ratification  of  the  act  of 
the  magistrate,  and  the  admission  of  the  depo- 
sition was  not  error.  Oatman  v.  Andrew,  48 
Vt.  466. 

91.  Substance  of  deposition.  Where  a 
deponent  testified  that  he  received  of  the  defen- 
dant certain  property  for  which  he  now  claims 
pay  of  the  plaintiff,  and  had  credited  the  defen- 
dant therefor  on  the  deponent's  books,  and  set- 
tled with  him  therefor  ',—Held,  that  it  was  no 
objection  to  the  admission  of  the  deposition, 
that  such  books  were  not  produced  on  the  trial, 

they  not  being  within  the  plaintiff's  control. 
Cross  V.  Raskins,  13  Vt.  536. 

92.  Where  a  witness  in  his  deposition  de- 
tailed a  statement  which  H,  a  third  person, 
had  made,  and  *  added,  that  the  defendant 
*' affirmed  all  that  U  had  previously  stated;" 
— Held,  that  the  deposition  was  admissible 
against  the  defendant.  Hicks  v.  Crane,  17  Vt. 
449. 

93.  A  deposition,  at  the  close  of  the  exam- 
ination in  chief,  had  these  words :  **The  above 
is  a  copy  of  a  deposition  which  I  gave  in  1849 
(except  the  date  having  been  altered),  when 
the  facts  were  fresh  in  my  recollection."  Then 
followed  the  cross  examination,  and  then  the 
deposition  was  signed  and  sworn  to.  Held, 
that  the  deposition  was  admissible,  and  was  a 
sworn  statement  of  all  the  facts  contained  in  it. 
Robinson  v.  Hutchinson,  31  Vt.  448. 

94.  The  question  being  whether  a  negotia- 
ble promissory  note  had  been  transferred  to  the 
plaintiff  in  such  way  as  to  cut  off  a  defense  as 
against  the  payee,  the  deposition  of  the  witness 
stated  that  the  note  was  transferred  to  him  by 
the  payee  **before  the  maturity  thereof  and  be- 
fore due;  that  he  received  the  same  in  the 
course  of  business,  without  any  knowledge  or 
notice  of  any  claim  or  defense,  &c."  The 
county  court,  on  motion,  ordered  the  words  **in 
the  course  of  business"  to  be  erased,  before  sub- 
mitting the  deposition  to  the  jury.  Held,  by  a 
majority,  that  this  was  properly  done,— that 
these  words  were  only  an  expression  by  the 
witness  of  his  judgment  of  the  legal  result  of 
the  facts  which  he  had  specifically  stated. 
Clough  V.  Patrick,  87  Vt.  421. 

95.  Where  a  deposition  is  equivocal,  the 
better  rule  is  to  admit  the  testimony,  and  leave 
the  interpretation  to  the  jury  with  proper  in- 
structions from  the  court;  but  the  court  may 
also  put  its  own  construction  upon  the  evidence, 
and  direct  a  verdict,  but  is  not  obliged  to  do  so, 
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as  it  is  in  case  of  written  contracts.    Powers  v. 
Leaeh,  26  Vt.  270. 

96.  Where  a  deposition  is  shown  by  special 
verdict  of  the  jury  to  be  wholly  immaterial  as 
evidence,  the  supreme  court  will  not  consider 
the  question  whether  the  county  court  erred  in 
excluding  it  because  of  an  alleged  defect  in 
the  caption.     Fullam  v.  Goddard,  42  Vt.  162. 

97.  Practice.  A  deposition  once  useS  be- 
comes a  part  of  the  papers  and  exhibits  of  the 
cause,  for  use  in  any  future  stage  of  the  same 
cause,— as,  on  appeal,  or  before  auditors  or 
referees.  By  allowing  it  to  be  once  read  with- 
out objection,  the  party  waives,  for  that  and 
all  future  trials  of  the  case,  all  objections  to  any 
informality  or  irregularity  in  the  taking,  of 
which  he  has  knowledge,  whether  apparent  in 
the  caption  and  certificate,  or  not;  and  can 
thereafter  raise  objections  only  to  the  compe- 
tency of  the  witness,  or  the  subject  matter  of 
the  deposition.  Randolph  v.  Woodftock,  85  Vt. 
291.  Walsh  V.  Pierce,  12  Vt.  130.  Perry  v. 
Whitney,  30  Vt.  890. 

98.  Where  a  deposition  contains  matter  im- 
proper or  irrelevant,  it  should  not  be  delivered 
to  the  jury,  and  only  such  part  be  read  as  is 
admissible.     Wood  v.  Stewmrt,  7  Vt.  149. 

99.  Though  some  portions  of  a  deposition 
should  have  been  excluded,  if  particularly 
pointed  out  and  objected  to,  it  is  not  necessarily 
error  to  admit  the  deposition  against  a  general 
objection  **for  lack  of  substance.*'  Webb  v. 
JHehardsan,  42  Vt.  465. 

100.  The  testimony  of  a  witness  given  by 
deposition  may  be  impeached  by  proof  of  incon- 
sistent declarations  of  the  deponent,  without 
first  calling  his  attention  to  them ;  and  this, 
whether  the  deposition  was  taken  with  or  with- 
out notice,  and  whether  or  not  the  adverse  party 
attended  the  taking.  Downer  v.  Norton,  19 
Vt.  888.      Robinson  v.  HuUhinsm,  81  Vt.  448. 

101.  A  party  taking  a  deposition  at  law  is 
not  obliged  to  exhibit  it  to  his  adversary  before 
trial,  Skinner  v.  Tucker,  22  Vt.  78 ;  nor  to  use 
it  in  evidence,  nor  to  permit  his  adversary  to 
use  it,  Ijyrd  v.  Bishop,  16  Vt.  110 ;— although 
the  adverse  party  appeared  at  the  taking  ana 
cross-examined  the  deponent,  and  although  the 
deposition  has  been  filed,  but  not  once  used. 
Wait  V.  Brewster,  81  Vt.  516.  Wing  v.  Hall, 
47  Vt.  182. 

102.  A  deposition,  properly  taken  to  be 
used  before  a  justice,  may  be  opened  by  the 
justice  before  the  day  set  for  trial,  and  can  be 
used  before  an  auditor  after  an  appeal,  although 
not  used  before  the  justice,  nor  filed  in  the  county 
clerk's  office.  Skinner  v.  Tucker,  22  Vt.  78. 

103.  Depositions  taken  to  be  used  in  a  case 
referred,  need  not  be  filed  with  the  clerk  before 
being  opened,  but  the  referee  may  open  them, 
and  should  file  them  as  opened  by  him ; — the 
same  as  to  an  auditor.  Ladd  v.  Lord,  86  Vt.  194. 


104.  Ex  parte  depositioss.    It  was  no 

objection  to  an  ex  parte  deposition  that  it  was 
not  filed  80  days  before  the  next  term  of  court 
after  it  was  taken,  if  it  was  filed  80  dj^ys  pre- 
vious to  the  term  at  which  it  was  offered  in  evi- 
dence. Smith  V.  Woods,  8  Vt.  485.  Clark  v. 
Brown,  15  Vt.  658. 

105.  Only  depositions  taken  «r  parte  were 
required  to  l)e  filed  30  days  before  court.  If 
taken  with  notice,  the  deposition  was  admissible 
without  previous  filing,  although  the  case  was 
such  that  the  deposition  might  have  been 
taken  ex  parte.  Wainwright  v.  Webster,  11  Vt. 
576. 

106.  Where  a  deposition  was  taken  ex  parte ; 
— Held,  that  the  magistrate  must  certify  the 
reason  why  the  adverse  party  was  not  notified ; 
and  that  the  court  could  not  judicially  take 
notice  of  any  facts,  as  a  reason  for  not  so  noti- 
fying him,  which  do  not  appear  in  the  certifi- 
cate.   Hopkinson  v.  Watson,  17  Vt.  91. 

107.  Under  the  statutes  for  taking  deposi- 
tions without  notice ; — Held,  that  an  ex  parte 
deposition,  taken  to  be  used  before  auditors, 
was  not  required  to  be  filed  thirty  days  before 
the  hearing.  Brigham  v.  Abbott,  21  Vt.  455. 
Churchill  V.  Briggs,  24  Vt.  498. 

108.  A  deposition  taken  without  notice  and 
not  filed  80  days  before  court,  and  so  inad- 
missible under  the  law  as  it  then  was,  was  held 
to  have  become  admissible  under  s.  3  of  the  Act 
of  1854,  No.  4,  which  repealed  the  former  acts 
requiring  such  filing.  Armstrong  v.  Orisitold, 
28  Vt.  876. 

NoU,  By  this  Act  (G.  8.  c.  36,  s.  6),  notice 
is  required  to  be  given  in  all  cases,  except  as 
specified  in  s.  7,  of  same  chapter. 

109.  Fees.  The  statute  fee  of  thirty-four 
cents  allowed  to  a  justice  for  *'  taking  a  deposi- 
tion including  caption  and  certificate,"  does  not 
exclude  a  proper  charge  for  writing  it.  Lock- 
wood  V.  Cobb,  5  Vt.  422. 


DIVOECE. 

I.  Certain  Causes. 

II.  Powers  of  Court. 

III.  Process,   Proceedings  and  Evidence. 

IV.  Decree  and  its  Effect. 

I.    Certain  Causes. 

1.  Alienation.  A  total  alienation  of  the 
affections  of  one  or  both  of  the  parties,  is  not 
cause  for  a  divorce.  Brainard  v.  Brainard, 
Brayt.  55. 

2.  Idiocy.  Nor,  that  the  wife  has  become 
an  idiot  and  impotent.  Norton  v.  Norton,  3 
Aik.  188. 

3.  ReAieal  to  support.  A  husband  appro- 
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priated  to  his  own  use  all  his  wife's  property, 
having  none  of  his  own,  and  then  abandoned 
her  without  any  means  of  support,  and  refused 
to  provide  support.  This  continued  for  sev- 
eral mdliths.  The  court  granted  the  wife  a 
divorce,  on  the  ground  of  the  husband's  refus- 
ing support,  having  sufficient  ability.  HurUnirt 
V.  HurlbuH,  14  Vt.  661. 

4.  In  order  to  warrant  the  granting  of  a 
divorce  to  a  wife,  for  the  cause  that  the  husband, 
being  of  sufficient  ability  to  provide  suitable 
maintenance  for  her,  without  cause,  grossly  or 
wantonly  and  cruelly  refuses  or  neglects  so  to 
do  (Qt,  8.  c.  70,  s.  19),  something  more,  and 
other,  than  the  ordinary  case  of  willful  deser- 
tion, or  abandonment  and  refusal  to  support, 
must  exist.  MantUgo  v.  MandigOy  15  Vt.  786. 
Jennings  v.  Jennings^  16  Vt.  607. 

5.  Willful  desertion.  A  desertion  to  be 
**  willful,"  such  as  to  justify  the  granting  of  a 
divorce  for  "willful  desertion,"  must  be  with- 
out any  sufficient  cause,  or  any  cause  which  the 
deserting  party,  upon  probable  proof,  believes 
to  be  sufficient.    Poitell  v.  Poicell,  29  Vt  148. 

6.  Where  a  wife  refused  to  go  with  her  hus- 
band **to  live  with  him  near  his  relations," 
and  both  parties  persisted  in  their  contrary 
resolutions  ',—Htldy  that  in  the  absence  of  evi- 
dence that  this  was  a  simulated  excuse,  the 
court  would  regard  it*  as  made  in  good  faith ; 
and  that  if  her  refusal  to  go  and  live  with  him 
in  that  locality,  was  because  she  believed  that 
her  comfort  would  thereby  be  destroyed,  or  her 
health,  it  should  not  be  treated  as  willful.     lb. 

7.  Annulling  marriage*  A  marriage  was 
annulled  for  fraud  where  the  petitioner,  a  weak- 
minded  woman  and  town  pauper,  was  imposed 
upon  by  th  e  town  authorities  to  consent  to  the 
marriage,  and  they  hired  the  petitionee,  whose 
settlement  was  in  another  town,  to  go  through 
the  form  of  marriage  without  afterwards  intend- 
ing to  fulfil  or  fulfilling  its  obligation,  and  where 
this  was  done  only  for  the  purpose  of  changing 
the  petitioner's  settlement.  Barnes  v.  Wyethe,  28 
Vt.  41. 

8.  A  petition  to  annul  a  marriage,  void  from 
the  beginning,  cannot  be  sustained  after  the 
death  of  one  of  the  parties,  but  only,  in  certain 
specified  cases,  where  the  marriage  is  voidable. 
Pingres  ▼.  Goodrich,  41  Vt.  47.  (G.  8.  c.  69, 
s.  4.     lb.  c.  70,  ss.  1,  2,  5,  6.) 

9.  Nor  can  an  administrator  in  any  case 
bring  such  petition,  but  only  some  relative  of 
the  deceased.     lb. 

10.  It  is  only  where  a  decree  of  nullity  is 
necessary  in  order  to  the  proper  descent  or 
distribution  of  an  estate,  that  a  petition  for  that 
purpose,  after  the  death  of  one  of  the  parties  to 
the  marriage,  would  seem  to  be  necessary  or  pro- 
per.   Peck,  J.    lb. 

11.  Practice.  The  practice  of  transferring 
petitions  for  divorce  io  the  supreme  court  from 


county  to  county,  discountenanced.     Chamber- 
iain  v.  Chamberlain,  2  Aik.  232. 

II.    Powers  of  Coubt. 

12.  The  supreme  court,  in  the  matter  of 
granting  divorces  and  annulling  marriages,  has 
other  powers  than  those  which  are  expressly 
conferred  by  statute.  It  has  all  those  incidental 
powers  which  are  necessary  to  make  the  exer- 
cise of  the  jurisdiction  conferred  by  the  statute 
effectual ;  and  they  are  to  be  exercised  in  accord- 
ance with  the  principles  and  practice  of  the 
English  courts  in  like  cases.  LeBa/rron  v. 
LeBa/rron,  35  Vt.  365.. 

13.  Personal  examinatdon.  Thus,  under 
a  petition  for  annulling  a  marriage  for  the  cause 
of  impotency,  the  court,  upon  motion,  ordered 
a  personal  examination  of  the  defendant,  but 
declined  to  order  that  he  answer  interrogatories ; 

the  question  of  the  court's  power  in  respect  to 
this  last  point,  not  decided.    lb. 

14.  Temporary  alimony.  80,  also,  the 
court  may  order  temporary  alimony  during  the 
pendency  of  the  petition,  though  not  prescribed 
by  statute.  /6.— herein  overruling  Harrington 
V.  Harrington,  10  Vt.  605.  Haten  v.  Haun,  19 
Vt.  603. 

15.  Alteration  of  decree.  The  court 
under  Q.  8.  c.  70,  ss.  31,  39,  has  power  to  alter 
former  decrees  in  divorce  cases,  at  least  so  far 
as  to  give  further  allowances  for  the  support  of 
the  minor  children,  and  to  grant  further  alimony ; 
and  is  not  limited  to  cases  where  the  original 
decree  was  for  an  annual  allowance.  Baekmin- 
ster  V.  Buckminster,  38  Vt.  248. 

16.  But  although  the  court  has  the  power,  it 
should  be  very  slow,  under  any  circumstances, 
to  revise  or  alter  the  original  decree  for^alimony. 
(Keasons  given  for  a  refusal  to  increase  the 
amount,  but  the  petitionee  was  decreed  to  make 
up  the  original  sum.)    lb. 

17.  The  statutes  of  1870,  Nos.  27  and  28,  do 
not  confer  upon  the  county  court  jurisdiction 
in  matters  of  divorce  which  had  their  inception 
in  the  supreme  court  by  original  libel.  Orders 
in  such  cases,  after  decree,  must  be  made  in  the 
supreme  court.  Preston  v.  Preston,  44  Vt.  680. 

III.  Pbocess,  Pbockedings  and  Evidkncb. 

18.  Petition  and  summons.  Petition  for 
divorce  dismissed,  because  the  citation  was 
signed  by  a  justice  of  the  peace,  instead  of  a 
judge  of  the  court.  Parker  v.  Parker,  N.  Chip. 
27. 

19.  80,  also,  because  the  citation,  petition 
and  order  were  served  by  an  indifferent  person 
not  Twmed  in  the  deputation.  Moffai  v.  Moffat^ 
10  Vt.  432. 

20.  Held,  in  such  case,  that  it  was  not  such 
a  notice  as  the  petitionee  was  bound  to  regard — 


Digitized  by 


Google 


DIVORCE,  IV. 


251 


and,  he  not  appearing,  the  court  refused  to  pro 
ceed.     Spaffard  v.  Spafford,  16  Vt.  611. 

21.  Where  the  libel  was  not  signed,  and  the 
summons  was  signed  by  a  justice  -.—Held,  that 
the  proceedings  were  fatally  irregular,  and  not 
cured  by  the  appearance  of  the  libellee  at  the 
taking  of  the  testimony ;  and  that  these  defects 
were  not  amendable.  PhiUfrick  v.  PhiWrick^ 
27Vt.'786. 

22.  The  date  and  issuing  of  the  smnmons 
and  order  of  notice  attached  to  a  petition  for  a 
divorce  were  h^ld  to  be  the  time  of  "bringing 
the  petition,"  under  G.  S.  c.  70,  s.  20,  and  not 
the  date  of  the  petition.  BUUn  v.  BUUn,  45  Vt. 
538. 

23.  SpecificationB.  Where  a  divorce  is 
sought  for  adultery,  the  libellee  is  entitled  to  a 
specification,  either  in  the  libel  or  separately 
filed,  stating  the  parU'ceps  and  the  lime  and 
place  of  committing  the  offense,  to  be  furnished 
before  the  testimony  is  taken.  If  the  parU'eepit 
be  unknown,  and  presumptive  evidence  of  guilt 
is  relied  upon,  and  a  specification  cannot  be 
giveu,  a  statement  of  the  evidence  relied  upon 
will  be  required.  Sanders  v.  Sanders^  25  Vt. 
718. 

24.  Condonation.  The  condonation  of 
injury  by  husband  or  wife  is  always  conditional 
upon  kind  treatment  and  proper  conduct  in 
future.  In  order  to  cancel  the  condonation,  it 
is  not  necessary  that  the  same  injuries  should 
be  repeated,  nor,  if  of  a  similar  character,  that 
they  should  go  to  the  former  extent.  Langdon 
V.  Langdon,  25  Vt.  678. 

25.  Evidence.  Tbe  confession  or  admis- 
sion  alone  of  the  party  charged  with  adultery, 
has  never  been  deemed  sufficient  evidence  of 
the  fact  for  the  purpose  of  granting  a  divorce. 
Oould  V,  Vtmld,  2  Aik.  180. 

-  26.  On  a  petition  for  a  divorce,  the  court 
admitted  proof  of  the  marriage,  by  reputation, 
where  no  record  of  the  marriage  could  be  found, 
and  the  magistrate  who  was  reported  to  have 
solemnized  the  marriage  was  dead.  Mitchell  v. 
Mitehell,  11  Vt.  184. 

27.  The  court  pemtitted  depositions  to  be 
read,  which  had  been  taken  ex  parte  and  not 
filed  for  30  days,  but  taken  during  the  term- 
though  objected  to  for  this  reason.  BooVi  v. 
Booth,  11  Vt.  206. 

28.  On  the  petition  of  a  wife  for  divorce 
for  intolerable  severity  ;^IIeld,  that  the  record 
of  a  conviction  of  the  petitionee  of  an  assault 
and  battery  upon  the  petitioner,  was  not  ad- 
missible as  evidence  of  the  fact  of  the  assault, 
but  could  only  be  proof  of  the  fact  of  conviction. 
Quinn  v.  Quinn,  16  Vt.  426. 

29.  In  divorce  proceedings,  it  is  not  error, 
but  is  within  the  discretion  of  the  court,  to  re- 
ceive in  evidence,  on  the  trial,  the  record  of  a 
former  adjudication,  not  specially  pleaded. 
Blain  r.  Blain,  46  Vt,  538. 


30.  Witness.  In  divorce  cases,  notwith- 
standing the  witness  act  of  1852,  neither  party 
can  be  a  witness.  Manchester  v.  Manchester, 
24  Vt.  649.  (Changed  by  Act  of  1870,  No.  27, 
where  the  cause  alleged  is  intolerable  severity ; 
and  by  Act  of  1876,  No.  77,  where  the  cause 
alleged  was  willful  desertion.) 

31.  On  a  petition  of  a  woman  for  a  decree 
of  nullity  of  marriage,  on  the  ground  that  her 
consent  to  the  marriage  was  obtained  by  force 
and  fraud  ; — Held,  that  she  was  not  a  competent 
witness,  although  the  pretended  husband  was 
dead,  and  although  the  petition  was  brought  in 
her  behalf  by  her  guardian.  Davis  v.  Plymouth, 
45  Vt.  492. 

32.  Amicus  curiflB.  On  a  petition  by  a 
wife  for  divorce,  the  attorney  of  certain  credit- 
ors of  the  husband  who  had  levied  on  the  hus- 
band's interest  in  the  wife's  real  estate,  moved 
for  leave  to  appear  and  oppose  the  petition,  in 
behalf  of  such  creditors,  and  for  leave  to 
inspect  the  affidavits  and  other  evidence,  upon 
the  suggestion  that  the  petition  was  collusive 
between  the  husband  and  wife.  The  court 
refused  both  motions,  but  ruled  that  such  attor- 
ney, or  any  member  of  the  bar,  might  as  amicus 
curice  make  such  suggestion  of  collusion,  and 
direct  the  attention  of  the  court  to  such  parts 
of  the  testimony  as  might  show  collusion,  or  as 
might  be  insufficient  to  sustain  the  petition. 
Steams  v.  Stearns,  10  Vt.  540. 

IV.    Deobee  and  Its  Effect. 

33.  A  decree  in  a  divorce  case,  giving  to  the 
mother  the  care  and  custody  of  the  children, 
does  not  discharge  the  father  from  his  natural 
obligation  to  contribute  reasonably  to  their 
support ;  and  the  court  will  enforce  this  duty 
by  subsequent  decree  under  proper  circiun- 
stances.  So  done  in  Buckminster  v.  Btick- 
minster,  38  Vt.  248. 

34.  A  lease  by  the  husband  of  lands  held  in 
right  of  his  wife  is  terminated  by  a  divorce  a 
vinculo  ;  but  the  tenant  will  be  entitled  to  his 
emblements.     Gould  v.  Webster,  1  Tyl.  409. 

35.  An  estate  during  coverture  is  deter- 
inined  by  a  divorce  a  vinculo.  Mattocks  v. 
Steams,  9  Vt.  326. 

36.  A  woman  divorced  a  vino^ilo  is  not  a 
competent  witness  against  her  former  husband, 
on  trial  of  an  indictment  for  an  offense  com- 
mitted during  coverture.  State  v.  Phelps,  2 
Tyl.  374.  Tyler,  J.,  dissenting.  Overrules 
State  V.  J.  N.B.,\  Tyl.  86. 

37.  Presumption.  A  former  marriage 
having  been  proved,  the  law  will  not  presume 
a  divorce  in  order  to  legalize  a  second  marriage. 
Morristown  v.  Fairfield,  46  Vt.  83. 

38.  Where  a  decree  of  divorce  is  introduced 
in  evidence,  the  jurisdiction  of  the  supreme 
court  in  granting  it  will  be  presumed,  and  need 
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not  appear  by  the  record.  Huntington  v.  Char- 
lotte, 16  Vt.  46. 

39.  Decree  of  another  State.  Parties 
married  in  New  York  in  1881  and  there  lived 
together  for  more  than  80  years,  when  they 
removed  to  S,  in  this  State,  and  there  resided 
some  six  months,  when  the  husband  left  the 
wife,  and  she  returned  to  New  York,  and  was 
there  domiciled  when  she  preferred  her  com- 
plaint to  the  supreme  court  of  New  York  for  a 
divorce,  alleging  for  cause  the  adultery  of  the 
husband  in  this  State,  while  they  were  living 
here  and  afterwards,  and  setting  the  husband 
up  as  having  had  his  last  known  residence  in 
S,  but  as  then  being  of  parts  unknown.  Notice 
of  the  suit  was  given  by  publication  in  New 
York,  and  by  mailing  a  copy  of  the  complaint 
and  summons  to  the  husband  at  S,  whence  he 
had  removed  to  another  town  in  this  State.  He 
did  not  appear  in  the  suit,  and  the  wife  obtained 
a  decree  of  divorce  and  for  alimony.  Held, 
that  said  court  acquired  no  Jurisdiction  of  the 
person  of  the  husband,  to  render  a  decree  for 
alimony  which  bound  him  in  this  State ;— and, 
tembky  that  the  decree  of  divorce  was  not 
binding  in  this  l^tate.  Prosser  v.  Wa/mer,  47 
Vt.  667. 


DOWEB. 

1.  Of  what  dowable.  By  the  probate  act 
of  1799,  the  widow  of  a  testator,  though  he  died 
without  issue,  could  not,  by  waiving  the  provis- 
ions of  the  will,  be  endowed  of  any  more  than  the 
use  for  her  life  of  one-third  of  the  real  estate, 
Hendrick  v.  Clea/celand,  2  Vt.  829. 

2.  The  widow  of  a  mortgagee  is  not  entitled 
to  dower  in  the  mortgaged  estate,  before  fore- 
closure.   Reed  v.  Shepley,  6  Vt.  602. 

3.  When  estate  vests.  Under  the  stat- 
utes of  this  State,  the  widow's  right  of  dower 
becomes  a  present  vested  estate  on  the  decease 
of  the  husband,  which  does  not  depend  on  the 
contingency  of  the  dower  being  assigned,  or  set 
out.  DwnmersUm  v.  New  fane,  87  Vt.  9.  Grant 
V.  Pa/rham,  15  Vt.  649.  Oorham  v.  Daniels, 
28  Vt.  600,  611. 

4.  **  She  may  continue  to  occupy  the  same," 
with  the  heirs,  before  assignment  (G.  8.  c.  65, 
s.  10),  and  so  has  a  right  of  entry,  and  may 
convey  her  right.    Ih, 

5.  Conveyance  to  defeat  dower.  A  con- 
veyance made  by  a  husband,  in  anticipation  of 
his  death,  of  all  his  property  to  his  children, 
without  valuable  consideration,  and  with  intent 
to  defeat  his  wife  of  her  dower  and  her  share, 
as  widow,  of  his  personal  estate,  securing  to 
himself  at  the  same  time  the  possession  and  use 
of  the  property  during  his  life  at  a  nominal 
rent,  was  held  to  be  in  fraud  of  the  claims  of 


the  wife,  as  his  widow,  and  was  set  aside  in 
chancery,  although  the  husband  and  wife  had 
separated.     Thayer  v.  Thayer,  14  Vt.  107. 

6.  A  person  seized  of  lands  executed  a  deed 
of  them  to  kis  brother,  for  the  consideration,  as 
expressed,  of  love  and  affection  and  one  dollar, 
and  afterwards  delivered  the  deed  to  a  third 
person  to  keep  in  trust  for  the  grantee,  and  to 
deliver  to  him,  when  called  for,  after  the  death  of 
the  grantor.  After  the  grantor's  death  the  depos- 
itary delivered  the  deed  to  the  grantee.  Held, 
that  the  estate  did  not  pass,  for  want  of  a  legal 
delivery  of  the  deed  until  the  widow's  right  of 
dower  had  attached ;— and  she  was  allowed 
dower  therein.    Ladd  v.  Ladd,  14  Vt.  185. 

7.  One  cannot  hold,  exempt  from  a  widow's 
right  to  dower,  property  received  by  him  from 
her  deceased  husband  as  a  gratuity,  or  as  an 
heir,  and  conveyed  to  him  to  defeat  such  right, 
but  may  be  held  to  account  in  chancery  to  the 
widow  to  the  extent  of  her  right.  Jenny  v. 
Jenny,  24  Vt.  824. 

8.  Waiver  of  jointure,  &c.  By  the  Act 
of  1864,  No.  66,  the  probate  court  may -allow  a 
waiver  of  a  jointiu^e,  or  other  provision  by  set- 
tlement, or  will  in  lieu  of  dower,  upon  applica- 
tion of  the  widow  made  at  any  time  before  the 
settlement  of  the  estate  is  closed.  It  is  not 
necessary  that  she  should  petition  for  an  exten- 
sion of  the  time  for  an  election,  within  the 
eight  months  named  in  Q.  S.  c.  55,  ss.  5,  6. 
Hathaway  v.  Hathaway,  44  Vt.  668. 

9.  Where  by  an  ante-nuptial  agreement  a 
pecuniary  provision  was  made  for  the  wife, 
expressed  to  be  in  lieu  and  discharge  of  her 
dower,  and  she  covenanted  therein  not  to  claim 
any  share  of  her  husband's  estate  otherwise ; — 
Held,  the  widow  not  having  waived  such  pro- 
vision within  the  time  limited  by  the  statute 
and  according  to  its  terms,  that  the  probate 
court  had  no  power  to  decree  to  her  either 
dower,  or  homestead,  although  such  provision 
was  wholly  inadequate  to  her  support.  S.  C, 
46Vt.  234. 

10.  Contribution  towards  incnmbrahce. 
One  to  whom  dower  has  been  assigned  in  an 
equity  of  redemption,  may  maintain  a  bill  in 
chancery  for  contribution  to  the  payment  of  the 
incumbrance,  before  having  paid  it ; — the  debt 
having  become  due,  and  the  estate  in  danger. 
Danforth  v.  Bmith,  28  Vt.  247. 

11.  In  apportioning  the  incumbrance  be- 
tween the  dowress  and  the  reversioner,  it  is  not 
competent  for  the  court  of  chancer)'  to  prescribe 
any  rule  for  repairs  of  the  estate.    Ih. 

12.  I  do  not  think  the  American  courts 
have  generally  required  any  tenant  for  life,  cer- 
tainly not  a  dowress  in  an  equity  of  redemp- 
tion, to  keep  down  the  interest  of  the  mortgage. 
I  see  no  reason  why  the  dowress  should.  Rid- 
field,  J.    /ft. 

13.  Jurisdiction  of  probate  court.    The 
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probate  court  has  exclusive  jurisdiction  of  the 
assignment  of  dower^  and  if  the  dowress  claimed 
to  have  a  special  rule  of  apportionment  of  a 
mortgage  resting  on  the  premises,  the  probate 
court,  we  are  inclined  to  say,  alone  has  the 
power  to  establish  any  such  rule  in  her  favor. 
But  if  the  probate  court  assigns  dower  gener- 
ally in  an  equity  of  redemption,  without  in  any 
manner  determining  the  proportion  which  the 
widow  shall  pay  in  lessening  the  incumbrance, 
this  is  equivalent  to  saying  it  shall  be  in  propor- 
tion to  her  estate ; — that  is,  one-third  shall  be 
placed  upon  the  widow's  thirds,  and  two  thirds 
upon  the  other  portions ;  and  the  court  of  chan- 
cery, upon  bill  by  the  dowress  for  that  purpose, 
will  apportion  the  burden  according  to  this 
general  rule  in  equity,  except  so  far  as  the  par- 
ties may  have  waived  that  rulCj  by  an  agree- 
ment executed — the  mere  fact  that  the  estate 
may  have  been  purchased  subject  to  the  widow's 
dower,  not  seeming  sufficient  to  raise  any  special 


rule  of  apportionment,  different  from  the  gen- 
eral rule.    lb, 

14.  Bepairs.  A  tenant  in  dower  is  not 
held,  imder  G.  S.  c.  65,  s.  18,  to  any  more  rigid 
rule  in  the  management  and  preservation  of  the 
property,  than  would  be  observed  by  a  pru- 
dent owner  of  the  entire  estate.  If  the  want 
of  repair  is  causing  no  immediate  injiu^y,  the 
tenant  may  pay  a  reasonable  regard  to  a  present 
very  high  price  of  materials  and  labor,  and  wait 
a  reasonable  time  for  prices  to  be  reduced  to  the 
ordinary  level.  What  acts  are  not  waste,  consid- 
ered and  decided.  Harr>ey  v./Torwy,  41  Vt.  878. 

15.  Setting  out  dower.  In  the  setting 
out  of  dower,  it  is  the  duty  of  the  commission- 
ers to  appraise  all  the  lands  of  the  estate,  and 
this  they  must  do  on  view  of  the  premises ; — 
for  lack  of  this,  their  report  was  set  aside.  Ken- 
dnck  V.  Harris,  1  Aik.  273. 

As  to  cumffnment  to  toidow,  see  Probatb 
Court,  II.  2.  (d). 


E. 


EJECTMENT. 

I.    Ejectment. 

1.  For  w?iat  the  action  Ues, 

2.  Th^  plaintiff  and  Jus  t4tle, 

3.  The  defendanty~hu  possemtion,- 

ouster. 

4.  Joinder  of  defendants, 

5.  DeeUvraUon, 

6.  Defense, 

7.  Extent  of  recooery, 

8.  Effect  of  judgment. 

II.    Declaration  for  Betterments. 

I.    Ejectment. 
1.   For  what  the  action  lies. 

1.  Ejectment  does  not  lie  for  an  easement, — 
as  a  right  of  way.  Judd  v.  Leonard,  1  D.  Chip. 
204.. 

2.  A,  owning  land  in  fee,  allowed  B  to 
erect  a  house  upon  it,  under  a  contract  to  pay  B 
for  the  house  when  completed  or  convey  him 
the  land  for  a  price  stipulated,  at  A*s  election. 
The  plaintiff,  a  creditor  of  B,  set  off  the  house 
on  execution  against  him.  The  defendant,  a 
creditor  of  A,  set  off  the  hmd,  expressly  except 
ing  B*8  interest  in  the  house,  on  execution 
against  A.  A  had  never  expressed  his  election 
to  B.  ffeldy  that  the  ejectment  for  the  house 
lay  for  the  plaintiff  upon  an  ouster  by  the 
defendant.     King  v.  CaiUn,  1  Tyl.  855. 


3.  Commissioners  set  off  to  a  widow,  as 
dower,  **  three  west  rows  of  apple  trees  on  the 
west  side  of  the  orchard,  running  north  and 
south  in  the  center  between  the  third  and  fourth 
rows.**  Held,  that  this  was  a  setting  out  of 
territory,  and  not  merely  a  right  to  take  and 
use  the  fruit  of  the  trees ;  and  that  ejectment 
lay  therefor.    Patch  v.  Keeler,  27  Vt.  252. 

4.  Commissioners  set  to  a  widow,  as  dower, 
**  two  stalls  at  the  south-west  corner  of  the 
horse-barn,"  &c.,  **  also  twelve  feet  square  on 
the  loft  over  said  stalls  for  hay.*'  Held,  that 
the  identity  of  the  stalls  and  space  above  could 
be  shown  by  parol  evidence ;  that  the  widow 
took  a  life  estate  therein,  and  that  an  action 
of  ejectment  lay  therefor.    lb, 

2.  The  plaintiff  and  his  title. 

5.  Equitable  title.  Ejectment  does  not 
lie  upon  a  mere  equitable  title.  Detoej/  v.  Long, 
25  Vt.  564.  Cheney  v.  Cheney,  26  Vt.  606.  South 
Royalton  Bank  v.  Downer,  28  Vt.  635.  B'uck 
V.  Gilstm,  87  Vt.  658. 

6.  Where  A  holds  the  legal  title  to  lands, 
but  in  trust  for  B,  and  the  same  are  set  off  on 
execution  against  B,the  levying  creditor  acquires 
only  the  equitable  title  of  B,  and  cannot  main- 
tain ejectment  or  trespass  qna,  clou,,  unless 
where  the  previous  legal  title  was  in  "B  and  he 
had  conveyed  the  land  by  a  deed  void  as  to 
creditors.  The  creditor's  remedy  is  in  equity. 
Dewey  v.  I/mg,    Bttck  v.  Oilson. 
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7.  The  plaintiff  in  possession  of  land  under 
8  sold  his  betterments  to  the  defendant,  who 
afterwards  procured  a  conveyance  of  the  land 
from  8.  Held,  that  the  plaintiff  could  not 
maintain  ejectment,  although  the  defendant  had 
not  paid  for  the  betterments,  as  agreed.  Dim- 
ner  v.  Richa/rdison,  9  Vt.  377. 

8.  Under  the  general  Banking  Act  of  1851, 
the  plaintiff  bank  assigned  a  bond  and  mort- 
gage to  the  8tate  Treasurer.  Held,  that  with- 
out a  re-assignment,  the  bank  could  not  main- 
tain ejectment  upon  the  mortgage,  for  want  of 
title.  SoiMi  RoycUton  Bank  v.  Downer,  28  Vt. 
635. 

9.  Legal  title.  If  the  plaintiff  in  eject- 
ment has  no  title  at  the  commencement  of  the 
suit,  it  cannot  be  aided  by  any  thing  done 
afterwards.  MeKemie  v.  Putney,  N.  Chip.  11. 
ShaUxLck  v.  Tuoker,  lb.  69. 

10.  The  plaintiff  in  ejectment,  in  order  to 
recover,  must  have  title  both  when  his  action 
is  commenced  and  when  it  is  tried.  lie  cannot 
recover  damages  for  rents  and  profits,  unless  he 
recovers  the  land  sued  for.  Burton  v.  Auntin, 
4  Vt.  105.  20  Vt.  88.  Tryon  v.  Tryon,  16 
Vt.  818.  McDanieU  v.  Re^d,  17  Vt.  674. 
Cheney  v.  Cheney.  26  Vt.  606.  (Changed  by 
G.  8.  c.  40,  8.  4.) 

11.  Where  several  plaintiffs  in  ejectment 
count  upon  a  joint  title  and  right  of  possession, 
such  title  and  right  must  be  in  them  all,  not 
only  at  the  commencement  of  the  suit,  but  also 
at  the  time  of  trial.  In  such  case,  where  some 
of  the  plaintiffs  have  parted  with  their  title  to 
the  defendants  befoi^  trial,  the  case  is  not  aided 
by  G.  8.  c.  40,  s.  4.     Cheney  v.  Cheney. 

12.  If  the  plaintiff  in  ejectment  have  title  at 
the  commencement  of  his  suit  and  also  at  the 
time  of  trial,  he  may  recover  possession  and  his 
damages,  notwithstanding  he  may,  during  the 
intervening  period,  have  been  without  title  by 
having  conveyed  the  premises  to  a  third  person. 
Beeuih  V.  Be(hck,  20  Vt.  83.  Edgerton  v.  Clark, 
20Vt.  264. 

13.  A  decree  of  foreclosure  obtained  by  a 
third  person  against  the  plaintiff;  but  not  yet 
expired,  does  not  prevent  a  recovery.  CatUn  v. 
Washburn,  3  Vt.  25. 

14.  The  plaintiff  is  not  prevented  from  re- 
covering, by  having  executed  a  mortgage  of 
the  premises  after  the  bringing  of  his  action, 
although  by  a  deed  absolute  in  terms,  but  with 
a  writing  of  defeasance  back.  Oibmn  v.  Sey- 
mmir,  3  Vt.  565. 

16.  An  objection  that  the  plaintiff  had  con- 
veyed away  his  title,  is  answered  by  the  fact 
that  such  deed  was  void,  under  the  statute,  by 
reason  of  an  adverse  possession.  Nason  v. 
BlaisdeU,  17  Vt.  216. 

16.  PlaintifTs  possession.  In  order  to 
maintain  ejectment,  it  is  not  necessary  that  the 
plaintiff,  having  title,  should  ever  have   been 


actually  in  possession.   Rood  v.  WiUard,  Brayt. 
67. 

17.  Actual  prior  possesion,  not  apparently 
tortious,  will  furnish  a  prima  facte  case  for  the 
plaintiff  in  ejectment.  Perkins  v.  Blood,  36 
Vt.  283.  ElliUuxrp  v.  Dewing,  1  D.  Chip.  141. 
Hatfiaway  v.  Phelps,  2  Aik.  84.  DooUttle  v. 
Linsley,  lb.  155.  Warner  v.  Page,  4  Vt.  291. 
Reed  v.  Shepley,  6  Vt.  602.  Russell  v.  Brooks, 
27  Vt.  640. 

18.  An  execution  debtor  remaining  in  pos- 
session of  the  land  after  levy  is,  by  statute,  ten- 
ant of  the  creditor,  and  may  maintain  eject- 
ment against  a  stranger  who  ousts  him.  Hathct- 
way  V.  Phelps. 

19.  A  prior  seisin  and  possession,  though  of 
less  than  fifteen  years'  standing,  if  not  abandon- 
ed, give  a  right  of  entry,  or  right  to  maintain 
ejectment,  against  any  one  having  no  prior  or 
better  right.     Hall  v.  Deu)ey,  10  Vt.  598. 

See  Possession. 

20.  Administrator— Heirs.  Where  no 
administrator  of  an  estate  has  been  appointed, 
the  heirs  may  maintain  ejectment  without  an 
order  of  distribution  from  the  probate  court. 
Bwk  V.  Sguiers,  22  Vt.  484.  See  Probate 
CoiRT,  II.  1. 

21.  The  residuary  devisee  consented  to  a 
sale  by  F,  the  executor,  of  a  part  of  the  real 
estate,  for  the  payment  of  debts  and  specific 
legacies ;  and  to  enable  him  to  do  so,  without 
an  order  of  sale  by  the  probate  court,  he  quit- 
claimed the  premises  to  F,  who  sold  the  same, 
giving  a  bond  to  convey,  and  applied  the  price 
received  in  payment  of  such  debts  and  legacies, 
and  gave  the  purchaser  authority  to  sue  in  the 
name  of  F,  the  executor,  to  recover  possession 
of  the  premises  then  in  the  adverse  possession 
of  the  defendant..  The  purchaser  brought 
ejectment  in  the  name  of  F,  as  executor,  and, 
he  having  deceased,  the  suit  was  further  prose- 
cuted in  the  name  of  an  administrator  de  bonis 
non  of  the  estate.  The  deed  to  F,  the  executor, 
was  not  recorded,  but  the  defendant  had 
knowledge  of  it,  and  afterwards,  and  while  the 
suit  was  pending,  and  after  a  decree  of  the 
probate  court  assigning  all  the  estate  to  such 
devisee,  he  obtained  from  her  a  deed  of  the 
premises.  Held,  that  the  title  of  the  devisee 
under  the  will,  and  the  assignment  by  the  pro- 
bate court,  enured  to  the  benefit  of  the  purchas- 
er by  force  of  the  deed  to  F,  the  executor ;  that 
the  defendant  acquired  no  right  by  his  deed,  as 
against  the  plaintiff ;  that  the  action  was  not 
defeated  by  the  devisee's  deed  to  F,  since  the 
defendant  was  then  in  adverse  possession ;  and 
that  the  suit  could  go  on  in  the  name  of  the 
administrator  de  bonis  non.  Smith  v.  Hall,  28 
Vt.  364. 

22.  Original  proprietor.  The  plaintiff  in 
ejectment,  on  showing  himself  an  original  pro- 
prietor m  the  town,  need  not  show  a  division 
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in  severalty,  unless  the  defendant  shows  such 
an  intere&t  as  makes  him  tenant  in  common 
with  the  plaintifiP,  or^hows  a  separate  interest ; 
but  the  plaintifT  may  recover,  against  a  stranger 
to  the  title,  his  undivided  interest,  and  put  the 
defendant  out  of  the  possession  of  the  whole. 
GqU  v.  WdU,  2  Vt.  818. 

3.  The  defendant— his  possession;  ouster. 

23.  To  recover  in  ejectment,  the  plaintiff 
must  prove  the  defendant  in  possession  at  the 
bringing  of  the  action.  Evarts  v.  Dunton, 
Brayt.  70.  Stevens  v.  Orffflth,  3  Vt.  448. 
Skinner  v.  McDaniel,  4  Vt.  418. 

24.  In  such  action  commenced  in  May,  the 
defendant  was  proved  in  possession  in  March 
previous.  Beld,  that  this  was  sufficient  evi- 
dence of  possession  at  the  commencement  of 
the  suit,  where  there  was  no  evidence  of  aban- 
donment.     Chilson  v.  Buttolph,  12  Vt.  281. 

25.  To  maintain  ejectment,  there  must  be 
not  only  a  right  of  possession  in  the  plaintiff, 
but  a  wrongful  possession  by  the  defendant 
amounting  to  a  disseisin  of  the  plaintiff.  Where 
the  possession  is  by  the  plaintiff's  license  or 
consent,  the  action  will  not  lie.  Chamberlih  v. 
Donahue,  41  Vt.  806.  Campbell  v.  Bateman,  2 
Aik.  177. 

26.  Ejectment  does  not  lie  against  a  mere 
lodger  or  boarder  with  the  party  in  possession. 
Jones^y.  Webber,  1  D.  Chip.  215. 

27.  Acts  of  trespass  upon  land,  by  one 
claiming  title,  may  be  considered  acts  of  posses- 
sion and  an  ouster  of  the  true  owner,  so  as  to 
enable  him  to  sustain  ejectment.  Chilson  v. 
Buttolph,  12  Vt.  281.     14  Vt.  404. 

28.  It  is  a  sufficient  possession  in  the  defend- 
ant to  sustain  an  action  of  ejectment  against 
him,  that  he  has  a  deed  of  the  land  upon  record 
and  claims  it,  though  not  in  actual  possession. 
McDaniels  v.  Beed,  17  Vt.  674. 

29.  In  ejectment,  it  appeared  that  D  was  in 
fact  in  possession,  having  previously  conveyed 
his  right  in  the  premises  to  the  defendant,  with 
an  agreement  that  D  should  retain  the  use  and 
occupaflfey  of  the  land  for  one  year.  Held,  that 
D  thereby,  became  the  tenant  of  the  defendant, 
and  that  the  defendant  was  so  in  possession,  as 
IVs  landlord,  as  to  be  subject  to  the  action. 
Bodges  v.  Oates,  9  Vt.  178. 

30.  The  parties  owned  lands  situate  upon 
opposite  sides  ot  a  stream  and  extending  to  the 
center.  The  defendant,  by  permission  of  the 
plaintiff,  extended  a  dam  from  his  side  across, 
and  upon  the  plaintiff's  land,  thereby  setting 
back  the  water  upon  the  plaintiff's  land.  After- 
wards  the  plaintiff  requested  the  defendant  to 
remove  the  dam,  or  else  take  a  lease  of  the  land. 
The  defendant  refused  to  do  either,  but  did  not 
thereafter  enter  upon  the  premises,  nor  do  any 
act  thereon,   though  he  continued  to  use  the 


water  of  the  pond  to  supply  his  trip-hammer 
shop  on  his  own  side  of  the  stream.  Beld,  that 
here  was  no  such  disseisin,  or  wrongful  |>osses- 
sion,  as  would  sustain  ejectment ; — that  the 
plaintiff's  remedy  was  to  remove  the  dam  him- 
self.    Coolej/  V  Penfield,  1  Vt.  244. 

4.  Joinder  of  defendants, 

31.  If  the  grantee  in  an  absolute  deed  leaves 
the  grantor  in  possession,  the  grantor  becomes 
a  quasi  tenant  of  the  grantee,  a  tenant  at  suffer- 
ance ;  and  both  may  be  joined  as  defendants  in 
ejectment.    Patch  v.  Keeler,  27  Vt.  252. 

32.  The  plaintiff  in  ejectment  is  not  obliged 
to  join  the  landlord  with  the  tenant  in  posses- 
sion who  holds  by  a  parol  lease,  or  by  a  written 
unrecordeiJ  lease,  unless  it  is  shown  that  the 
plaintiff,  at  the  time  of  the  commencement  of 
his  suit,  had  knowledge  of  the  existence  of  such 
lease.  Wallace  v.  Fammorth,  2  Tyl.  294 
Brush  V.  Cook,  Brayt.  89.  Paris  v.  Bartlett, 
19  Vt.  689. 

33.  Th^  grantee  of  a  mortgagor,  where  the 
mortgagor  remains  in  possession  by  his  consent 
after  the  law  day  has  expired,  may  be  joined 
with  the  mortgagor  as  defendant  in  ejectment 
by  the  mortgagee,  and  both  are  liable  for  the 
rents  and  profits.  Warner  v.  Pate,  5  Vt. 
166. 

34.  The  lessee  of  a  mortgagor,  who  has 
taken  possession  under  his  lease  which  remains 
unexpired,  does  not  free  himself  from  liability 
to  be  joined  in  an  action  of  ejectment  upon*  the 
mortgage,  by  merely  leaving  the  premises, 
without  a  surrender  of  his  lease.  Collins  v. 
Gibson,  5  Vt.  248. 

36.  In  ejectment  against  a  mortgagee*  in 
possession,  the  suit  will  not  abate  for  the  non- 
joinder of  the  mortgagee,  although  the  mort- 
gagee, in  such  case,  may  properly  be  joined. 
Paris  V.  BartleU,  19  Vt.  639. 

36.  A  joint  action  of  ejectment  lies  against 
all  who  cxicupy  the  premises,  though  their 
occupation  be  several — as,  of  different  rooms  in 
a  house.  Each  may  plead  severally  as  to  the 
part  occupied  by  him,  and  disclaim  as  to  every 
other  part,  if  he  does  not  choose  to  be  responsi- 
ble for  the  other  defendants.  Marshall  v.  Wood, 
5  Vt.  250 ;  and  see  18  Vt.  809.    26  Vt.  18. 

37.  Freehold  action.  A  freehold  action 
before  a  justice  to  he  restored  to  possession  of 
lands  leased,  under  G.  S.  c.  46,  s.  22,  is  analo- 
gous to  an  action  of  ejectment.  The  lessee  and 
his  several  subtenants  may  be  joined  in  it  as 
defendants,  although  the  lessee  is  not  in  actual 
possession,  and  although  the  subtenants  claim, 
and  are  in  possession  of,  several  and  distinct 
portions  of  the  premises ;  and  if  such  defend- 
ants sever  in  their  defense,  the  damages  maybe 
apportioned  among  them  according  to  their 
respective  possessions,  and  separate  judgments 
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may  be  rendered  therefor. 
V.  Lawtony  38  Vt.  688. 


Middlebury  CoUege 


5.  DeclaraMon. 

38.  Description  of  premises.  In  eject- 
ment, the  premises  should  be  so  described  in 
the  declaration,  that  the  defendant  may  be  able 
to  ascertain  for  what  he  is  sued,  and  that  the 
record  of  the  recovery  may  enable  the  plaintiff 
to  point  out  to  the  sheriff,  who  serves  the  writ 
of^sscssion,  the  land  recovered,  and  that  the 
record  may  furnish  evidence  of  the  limits  to 
which  the  title  is  established  by  the  judgment. 
Da/cis  V.  Judge,  44  Vt.  500.  Claa-k  v.  Cla/rk, 
7  Vt.  190. 

39.  Thus,  where  the  premises  were  described 
as  bounded  '*  south  by  the  defendants  land," 
{Davis  v."^ Judge);  **on  the  north  and  west  by 
the  land  on  which  the  defendant  resides," 
{Cla/rk  V.  C?ZarA:)— judgment  for  the  plaintiff 
was  arrested  after  verdict,  because  the  declara- 
tion left  it  uncertain  to  what  extent,  or  to  what 
limit,  the  plaintiff  claimed. 

40.  A  special  verdict,  in  such  case,  that  a 
certain  line  indicated  on  the  plaintiff's  plan  was 
the  true  line,  was  held  not  to  cure  the  defect, 
inasmuch  as  the  plan  was  not  incorporated  into 
the  record,  and,  if  it  could  be,  it  could  not  be 
located  on  the  land.     Dcms  v.  Judge. 

41.  Where  the  lands  of  a  town  had  been 
surveyed  into  lots  and  numbered,  though  never 
legally  divided; — Held,  in  ejectment  by  an 
original  proprietor,  that  the  land  was  sufficiently 
described  by  the  number  of  the  lot,  with  parol 
evidence  that  the  lot  bore  that  name  and 
description.     Coit  v.  WeUs,  2  Vt.  318. 

42.  In  ejectment  the  land  was  described, 
after  giving  the  terminus  a  quo,  by  courses  and 
distances  only,  without  reference  to  lot  lines, 
or  any  ancient  survey,  or  any  certain  or 
natursJ  monuments.  Held,  that  the  lines  must 
be  run  according  to  the  direction  of  the  mag- 
netic needle  at  the  time  the  action  was  brought. 
Brooks  V.  Tyler,  2  Vt.  348;  and  see  13  Vt. 
268. 

43.  Amendment.  An  amendment  of  the 
statutory  form  of  a  declaration  in  ejectment, 
by  adding  an  allegation  qf  special  damage  done 
to  the  premises,  is  allowable,  in  the  discretion 
of  the  court.     Lippett  v.  Kelley,  46  Vt.  516. 

6.  Defense. 

44.  Abatement.  The  non-joinder  of  the 
landlord,  with  the  tenant  as  defendant  in  eject- 
ment, can  only  be  taken  advantage  of  within  the 
rules  applicable  to  oleas  in  abatement.  WaMace 
V.  Famsworth,  2  Tyl.  294.  Tucker  v.  Starks, 
Brayt.  191. 

45.  Common  source  of  title.  Where  both 
parties  claim  title  from  the  same  person,  neither 


can  dispute  the  title  of  such  person.  Ames  v. 
Beckley,  48  Vt.  895. 

46.  Outstanding  title.  A  defendant  in 
ejectment  who  did  not  derive  his  possession 
from  the  plaintiff,  and  claims  adversely,  may,  at 
any  time  before  trial,  purchase  in  an  outstand- 
ing title  to  protect  his  possession.  Tucker  v. 
Keeler,  AYt.  161. 

47.  In  ejectment,  the  defendant  may  show 
an  outstanding  title  in  a  stranger,  and  such  title 
may  be  established  by  presumptive  proof, 
although  the  defendant  be  in  no  way  con- 
nected with  it.  Townsend  v.  Downer,  82  Vt. 
188. 

48.  As  against  a  prior  actual  possession,  not 
apparently  wrongful,  a  defendant  in  ejectment 
cannot  set  up  an  outstanding  title  in  a  stranger 
unless  he  connects  himself  with  that  title ;  and 
the  rule  that  the  plaintiff  in^  ejectment  must 
recover  by  the  strength  of  his  own  title,  with- 
out regard  to  the  weakness  of  the  defendant's, 
must  be  taken  subject  to  this  qualification. 
Perkins  v.  Blood,  36  Vt.  273.  Ilathaicay  v. 
P/ielps,  2  Aik.  84.  Stevens  v.  Dewing,  lb.  112. 
Braintree  v.  Battles,  6  Vt.  896.  Bussell  v. 
Brooks,  27  Vt.  640.  Staq/  v.  Bostwick,  48  Vt. 
192. 

49.*  A  defendant  in  ejectment  cannot  claim 
that  the  taking  of  a  lease  by  the  plaintiff  from 
a  party  to  whose  title  the  defendant  is  a  stran- 
ger, was  in  law  an  abandonment  of  the  prior 
possessory  right  of  the  plaintiff.  As  to  him, 
the  question  is  one  of  fact.     Perkins  v.  Blood. 

50.  EstoppeL  A  deed  was  executed  in 
1819,  but  retained  subject  to  the  control  of  the 
grantor,  until  his  death  in  1826,  and  after  his 
death  was  delivered  by  his  administrator.  The 
deed  conveyed  a  life  estate  to  his  daughter  A, 
remainder  to  ''h^v  eldest  son  which  should  be 
living  at  the  time  of  her  decease."  A  went  into 
possession  under  the  deed,  and  occupied  until 
1829,  and  then  conveyed  in  fee  with  warranty ; 
and  her  grantee  and  successors  in  the  title 
occupied,  under  the  deed  from  her,  until  after 
her  death  in  1865.  In  ejectment  by  such  eldest 
son  against  the  last  grantee; — Held,  that  the 
defendant  could  not  impeach  the  deed  |o  A  for 
want  of  a  proper  delivery,  so  as  to  set  up  a  title 
by  adverse  possession  under  color  of  title 
given  by  the  deed  of  A  to  him.  Ford  v.  Flinty 
40  Vt.  882. 

7.  Extent  of  recovery. 

51.  As  to  interest  and  quantity.    In 

ejectment  the  plaintiff  recovers  according  to 
his  right,  though  it  be  less  than  he  declares 
for;— thus,  he  may  sue  for  a  whole  lot,  and 
recover  a  less  quantity;  may  declare  for  an 
estate  in  fee,  and  recover  against  a  stranger  a 
term  of  years ;  may  declare  for  an  interest  in 
severalty,  and  recover  the  share  of  a  tenant  in 
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common.  EwxrU  y.  Dunton,  Brajt.  67.  Chapin 
V.  8coU,  N.  Chip.  33.     1  D.  Chip.  41. 

52.  The  plaintiff  in  ejectment  declared  for 
and  recovered  a  fee,  upon  proof  of  an  estate  for 
999  years.  The  court  refused  to  set  aside  the 
verdict.    Rood  v.  Willard,  Brayt.  67. 

53.  Damages— Mesne  profits.  The  claim 
for  mesne  profits,  after  judgment  for  the  plain 
tiff  in  ejectment,  is  local  in  this  State,  in  New 
Hampshire  and  at  common  law.  Burgess  v. 
Gates,  20  Vt.  826. 

64.  In  ejectment,  under  the  statutory  form 
of  declaration,  the  plaintiff  recovers,  as  dam- 
ages, mesne  profits  derived  only  from  the  use 
and  occupancy  of  the  land,  and  not  for  such 
acts  of  trespass  as  arose  from  the  wanton  mis- 
conduct of  the  defendant.  Hence,  a  judgment 
in  ejectment  is  not  a  bar  to  an  action  of  trespass 
for  such  acts  committed  while  the  action  of 
ejectment  was  pending.  Walker  v.  Hitchcoeky 
19  Vt.  634. 

55.  The  plaintiff  in  ejectment  may  recover, 
in  addition  to  mesne  profits,  all  damage  done  by 
the  defendant  to  the  premises  while  he  was 
wrongfully  in  possession,  provided  such  damage 
is  specially  declared  for ;  and  such  profits  and 
special  damage  may  be  reckoned  from  the  time 
of  actual  ouster,  although  that  was  before  the 
date  laid  in  the  declaration.  Lippett  v.  Kelley, 
46  Vt.  516. 

56.  On  default  in  ejectment  for  lands  held 
by  levy  of  execution  against  the  defendant, 
mesne  profits,  as  damages,  are  to  be  computed 
from  the  date  of  the  levy.  LittU  v.  Meachumy 
1  Tyl.  438. 

57.  Where  there  are  several  defendants. 
In  ejectment  against  several,  as  against  a  land- 
lord and  sundry  tenants  holding  under  him,  the 
plaintiff  may  recover,  as  damages,  the  rents  of 
the  whole  premises  against  all  the  defendants, 
although  they  may  have  severally  held  only 
distinct  parts  of  the  premises  in  severalty, 
unless  they  separate  in  their  defense  by  a  dis- 
claimer under  the  statute.  Wires  v.  Nelson,  26 
Vt.  13 ;  and  aecLamson  v.  Sutherland,  13  Vt. 
809.  JRood  V.  WiUard,  Brayt.  67.  MarshaU  v. 
Wood,  5  Vt.  250. 

58.  In  ejectment  against  S  and  M,  where  M 
was  in  possession  as  tenant  of  S,  judgment 
passed  against  both,  and  they  reviewed,  and 
thereafter  the  suit  was  delayed,  for  some  years, 
by  an  injunction  from  chancery  procured  by  S, 
and  finally  judgment  passed  against  both  by 
nil  dieU,  when,  on  the  assessment  of  damages, 
their  relative  situation  to  each  other  was  dis- 
closed, and  it  appeared  that  M  had  remained  in 
possession  only  part  of  one  season  after  the 
commencement  of  the  suit.  Held,  that  the 
plaintiff  was  entitled  to  recover  rents  and 
profits,  as  damages,  against  both  jointly,  for 
the  full  time  he  had  been  kept  out  of  possession. 
Whether  a  different  rule  could,  or  could  not, 

17 


be  adopted,  if  M  had  suffered  judgment  by 
default,  or  disclaimed  title  as  soon  as  he  aban- 
doned possession — qn/xre.  Lamson  v.  StUher- 
land,  13  Vt.  309.    20  Vt.  269. 

59.  In  ejectment  against  landlord  and  ten- 
ant, and  a  joint  verdict,  damages  cannot  be 
assessed,  embracing  rents  and  profits  which 
accrued  before  the  entry  of  the  tenant.  Edger- 
ton  V.  Clark,  20  Vt.  264. 

60.  In  ejectment  against  mortgagor  and 
mortgagee,  the  mortgagee  will  not  be  answer- 
able for  rents  and  profits  unless  he  has  received 
them ;  and  if  the  defendants  plead  severally,  as 
they  may,  judgment  for  damages  may  be  ren- 
dered against  the  mortgagor  alone.  Ma/rmn  v. 
Dennison  (U.  8.  C.  C),  20  Vt.  662. 

8.  Effect  of  judgment. 

61.  To  settle  title.  A  general  verdict  in 
ejectment  is  conclusive  of  tlie  title,  as  between 
the  parties,  according  to  the  statute;  hence, 
where  the  plaintiff  is  entitled  to  recover  but  a 
special  interest,  the  verdict  should  be  special, 
describing  the  interest  recovered.  Warren  v. 
Henshaw,  2  Aik.  141. 

62.  The  object  of  the  action  of  ejectment  in 
this  State  is  not  merely  to  recover  the  possession 
of  lands,  but  to  settle  the  title  and  establish  the 
right  of  property  thereto ;  and  the  judgment  is, 
as  between  the  parties,  conclusive  evidence  of 
that  title.  Martin  v.  Dennison,  20  Vt.  662. 
Hunt  V.  Payne,  29  Vt.  172. 

63.  A  recovery  in  ejectment  by  an  executor 
or  administrator  against  the  devisees  or  heirs  of 
the  estate,  is  conclusive  as  to  his  title,  and  also 
in  behalf  of  an  administrator  de  bonis  non  suc- 
ceeding him,  unless  it  appear  that  the  devisees 
or  heirs  have  acquired  a  right  in  the  premises 
subsequent  to  such  recovery.    Hunt  v.  Payne, 

64.  One  who  unsuccessfully  defends  an 
action  of  ejectment  brought  against  another  who 
claims  the  land  as  his,  is  not  necessarily  con- 
cluded by  the  judgment  in  that  case  from  again 
contesting  that  plaintiff's  title  ;— as  was  allowed 
in  this  case  in  chancery.  Clark  v.  Lyman,  8 
Vt.  290. 

65.  The  prima  fade  effect  of  a  judgment 
may  be  qualified,  even  in  ejectment,  by  show- 
ing by  parol  that  the  title  was  not  in  fact  liti- 
gated; or  by  showing  that  tlie  judgment  was 
against  the  plaintiff,  not  on  the  title,  but  because 
he  did  not  prove  that  the  defendant  was  in  pos- 
session; or  because  the  defendant  showed  a 
temporary  estate  or  right  in  himself,  which  has 
since  expired.  CoUamer,  J.,  in  Parks  v.  Moore^ 
13  Vt.  183. 

66.  The  defendant  in  ejectment  pleaded  in 
bar  a  former  recovery  in  ejectment  by  his  land 
lord  against  the  plaintiff,  alleging  it  to  have  been 
for  the  same  land,— and  this  was  traversed. 
Held,  that  the  evidence  must  be  confined  to  the 
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question  of  identity,  for,  (1),  tliat  was  tlie  issue ; 
(2),  the  former  recovery  was  conclusive,  and 
could  not  be  impeached  by  evidence  which 
would  have  constituted  a  defense  in  that  action. 
lb. 

67.  The  defendant  had  conveyed  to  the 
plaintiff's  grantor  a  right  of  land,  with  coven- 
ants of  warranty.  The  plaintiff  afterwards 
brought  ejectment  against  one  E  for  the  whole 
right,  and  cited  in  the  defendant  to  maintain 
his  warranty,  but  proved  K  to  be  in  possession 
of  only  one  lot  of  the  right,  and  that  was  the 
only  lot  in  controversy  on  the  trial.  The  plain- 
tiff failed  to  recover  of  K.  In  an  action  on  the 
covenant ; — Heldy  that  that  judgment  was  con- 
clusive as  to  the  title  of  that  lot  only ;  and  that 
the  plaintiff  could  not,  relying  on  the  record 
alone,  recover  the  value  of  the  whole  right,  but 
only  of  that  lot.    Brown  v.  Taylor,  13  Vt.  681. 

68.  Where  a  judgment  in  ejectment  had  ter- 
minated the  defendant's  right  of  possession  in 
land  and  the  defendant  still  remained  in  pos- 
session and  raised  crops ; — Held,  that  he  did  so 
without  right,  and  acquired  no  title  to  such 
crops,  although  no  writ  of  possession  was  ever 
issued.     Adams  v.  Dunklee,  19  Vt.  882. 

69.  As  a  bar  to  action  for  mesne  profits. 
A  recovery  in  ejectment  is  a  bar  to  an  action  of 
trespass  for  mesne  profits,  or  assumpsit  for  use 
and  occupation,  for  tlie  period  covered  by  the 
judgment;— and  this,  though  only  nominal  dam- 
ages, or  no  damages,  were  recovered.  Strong  v. 
Garfield,  10  Vt.  502.      88  Vt.  90.      46  Vt.  524. 

70.  As  to  landlord  not  joined.  A  land- 
lord  is  not  concluded  by  a  judgment  in  eject- 
ment against  his  tenant,  where  he  is  not  joined 
in  the  suit.    Brush  v.  Cook,  Brayt.  89. 

71.  A  judgment  in  ejectment  against  land- 
lord and  tenant  is  not  conclusive  of  the  title  of 
the  landlord,  where  it  was  obtained  by  collusion 
of  the  tenant;  and,  Tield,  that  the  landlord 
might  prove  that  he  had  no  notice  of  the  suit, 
and  that  an  appearance  entered  by  an  attorney, 
as  for  both,  was  by  the  procurement  of  the  ten- 
ant  without  authority  of  the  landlord.  Rider  v, 
Alexander,  1  D.  Chip.  267.     (G.  8.  c.  40,  s.  8.) 

See  Landlord  and  Tenant;  Mortoaob; 
Tenancy  in  Common. 

n.    Declaration  fob  Betterments. 

T2.  The  Betterment  Act.  It  has  always 
been  held  in  this  State  and  may  be  considered 
as  settled  law,  that  the  Betterment  Act  is  always 
in  force,  but  suspended  in  its  application  by  the 
restriction  that  it  shall  not  extend  to  entries 
thereafter  made  ;  and  that  where  this  restriction 
is  repealed,  the  act  extends  to  all  who  were 
before  within  the  restriction.  Whitney  v.  Bieh- 
ardson,  81  Vt.  800. 

73.  Its  application.  Under  the  general 
issue,  the  defendant's  claim  for  betterments  can 


be  used  only  to  the  extent  of  excluding  from  the 
plaintifTs  claim  for  mesne  profits  anything  on 
account  thereof.    Ford  v.  Flint,  40  Vt.  882. 

74.  After  judgment  in  ejectment,  the 
defenant  may,  as  matter  of  statutory  right 
which  the  court  cannot  refuse,  file  his  declara- 
tion for  betterments,  and  upon  such  declaration 
the  action  for  betterments  must  be  tried.  Gage 
V.  Ladd,  6  Vt.  266.  17  Vt.  116.  18  Vt.  686. 
Bingham  v.  Smith,  1  Tyl.  287. 

76.  In  a  declaration  for  betterments,  the 
questions  of  law  in  relation  to  the  claim  can 
only  be  determined  on  the  trial  to  be  had  before 
the  jury,  subject  to  revision  in  the  supreme 
court,  and  not  on  demurrer.  Beekley  v.  Wil- 
lard,  18  Vt.  588. 

76.  A  declaration  for  betterments  is  a  mere  ' 
incident  or  adjunct  of  the  action  of  ejectment, 
and  is  not  a  **  cause  tried  "  to  which  the  right 
of  review  applies.     Gage  v.  iMdd,  6  Vt.  174. 
24  Vt.  688.     AUen  v.  Taylor,  26  Vt.  699. 

77.  The  right  of  a  defendant  in  ejectment 
to  recover  for  betterments  (G.  8.  c.  40,  s.  15), 
depends  solely  on  his  bona  fide  supposition 
that  at  the  time  of  his  purchase  he  was  purchas- 
ing a  title  good  in  fee,  &c.  l^hitney  v.  Richard- 
son, 81  Vt.  800. 

78.  The  records  of  previous  conveyances 
are  not  such  constructive  notice  of  the  true 
state  of  the  title,  as  to  preclude  such  supposi- 
tion,   lb. 

79.  Nor  will  notice  to  him,  after  his  pur- 
chase, that  his  title  in  fee  was  doubtful,  pre- 
clude him  from  recovering  for  betterments  there- 
after made.    lb. 

80.  And  he  may  recover  for  all  betterments 
made  by  himself  and  by  all  his  predecessors  in 
the  title,  except  such,  if  any,  as  did  not  sup- 
pose when  they  purchased  that  they  were 
obtaining  a  good  title  in  fee.  lb.  Brown  v. 
Strnn,  4  Vt.  87. 

81.  Where  one  purchased,  by  what  he  sup- 
posed a  good  title,  an  interest  as  tenant  in  com- 
mon of  lands  and  went  into  possession  and 
made  improvements,  and  was  afterwards  ejected 
by  action  by  the  right  owner  ',—Held,  in  a  decla- 
ration for  betterments,  that  be  was  entitled  to 
recover  sucn  proportion  of  the  value  of  the  bet- 
terments to  the  whole  interest,  as  the  part  recov- 
ered bore  to  the  whole.  Strong  v.  Hunt,  20 
Vt.  614. 

82.  No  recovery  can  be  bad  in  a  declaration 
for  betterments  founded  on  an  alleged  want  of 
title  in  the  defendant,  (the  plaintiflf  in  the  eject- 
ment.) Brown  v.  Storm,  4  Vt.  87.    17  Vt.  114. 

83.  A  levying  creditor  recovered  in  eject- 
ment against  a  party  who  took  a  previous  con- 
veyance from  the  debtor,  on  the  ground  that 
such  deed  was  fraudulent  as  to  such  creditor, 
and  that  the  defendant  participated  in  the  fraud. 
In  a  declaration  for  betterments ;— JKjW,  that 
such  judgment  was  conclusive  of  the  ri^t,  and 
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of  the  facts  found,  and  that  no  recovery  could 
be  had.  It  was  not  a  case  where  the  defendant 
in  the  ejectment  had  a  right  to  ''suppose  such 
title  to  be  good  in  fee.'*  Thompson  v.  Oilman^ 
17  Vt.  109. 

84.  Held,  that  one  could  not  recover  for 
betterments  made  by  himself,  where  his  entry 
was  made  and  the  trial  had  while  the  restrictive 
provision  of  the  Betterment  Act  was  in  force ; 
nor  for  betterments  made  by  his  grantor,  who 
did  not  suppose,  when  he  made  his  purchase, 
that  he  was  acquiring  a  good  title.  Winalow 
▼.  NeweU,  19  Vt.  169. 


ERBOB. 

I.     Writ  op  Error. 

II.    What  is  Revibablb  on  Writ  op  £rror, 
OR  Exceptions. 

I.    Writ  of  Error. 

1.  When  the  writ  lies,  and  when  not. 
Heid  (1802),  that  a  writ  of  error  would  lie 
from  a  justice's  judgment  in  a  criminal  case. 
BraekeU  v.  State,  2  Tyl.  162.  (Since  changed 
by  statute,  G.  8.  c.  80,  s.  95.) 

2.  A  writ  of  error  does  not  lie  to  test  the 
authority  of  the  tribunal  to  act  as  a  court  and 
render  a  judgment,  since  such  writ  supposes  a 
record  and  a  judgment,  and  so  the  existence  of 
a  court  to  render  it.  Adams  v.  Wheeler^  1  D. 
Chip.  417.    2  Aik.  195. 

3.  A  writ  of  error  does  not  lie  for  rejecting 
a  report  of  auditors,  or  referees— this  being  but 
an  interlocutory  proceeding,  and  there  being  no 
judgment  in  the  case.  Micfiards  v.  Wheeler ^  2 
Aik.  161.    lb,  869. 

4.  But  where  the  court,  in  such  case,  rend- 
ered judgment  for  costs ; — Heldj  that  a  writ  of 
error  lay.     Chittenden  v.  Wright,  2  Aik.  198. 

6.  Error  lies  to  reverse  a  judgment  render- 
ed upon  a  report  of  auditors,  as  in  other  cases. 
Bead  v.  ^arfcw,  1  Aik.  145. 

6.  Probably,  questions  of  law  standing  upon 
the  record  by  a  report  of  auditors,  or  upon 
pleadings,  or  placed  upon  the  record  by  agree- 
ment of  the  parties,  may  be  revised  by  writ  of 
error,  although  no  exceptions  to  the  judgment, 
in  conformity  with  G.  8.  c.  80,  s.  57,  be  filed. 
BedfiM,  C.  J.,  in  SmaU  v.  ffaekins,  80  Vt.  174, 
citing  Carpenter  v.  Dole,  18  Vt.  678. 

7.  From  a  judgment  dismissing  a  suit  with 
costs,  being  a  final  disposition  of  the  suit,  error 
lies.    Barber  v.  Ripley,  1  Aik.  80. 

8.  Two  writs  of  error,  one  for  error  iH  law 
and  the  other  for  error  in  fact,  may  be  sustain- 
ed at  the  same  time,  for  reversing  one  and  the 
same  judgment.  Herring  v.  Selding,  1  Aik. 
101. 


9.  The  statute  giving  an  appeal  to  the 
supreme  court  did  not  take  away  the  remedy 
by  writ  of  error,  in  any  case.  Hatha/way  v. 
Allen,  1  Aik.  18.     (1826.) 

10.  In  trespass  to  the  person  and  to  proper- 
ty, the  general  issue  was  pleaded  and  joined,  as 
to  the  first,  and  a  justification  was  pleaded,  as 
to  the  second,  which  was  demurred  to.  The 
record  showed  no  trial  of  the  issue  of  fact,  and 
no  judgment  except  in  these  words :  *  'Damages, 
$53;  costs  $87.58;  agreed  to."  Held,  that  there 
was  error  in  the  record  and  judgment,  and  the 
same  were  set  aside.  Andrew  v.  Conro,  Bray t.  72. 

11.  The  court  will  not  sustain  a  writ  of 
error  coram  nobis  for  error  in  law,  where  the 
same  point  was  decided  in  the  same  cause  on 
motion  in  arrest.  Cook  v.  Chipman,  2  Tyl.  45, 
Thote, 

12.  Where  a  party  traverses  a  defective 
pleading,  and  the  issue  is  found  against  him 
and  judgment  follows,  he  cannot  assign  for 
error  such  defect.    Brydia  v.  Piatt,  2  Tyl.  369. 

13.  A  writ  of  error  does  not  reach  such 
formal  errors  as  the  omission  of  a  similiter,  or  of 
the  word  plaintiff  in  the  ad  damnum,  not  notic- 
ed below.    Stone  v.  Van  Curler,  2  Vt.  115. 

14.  A  writ  of  error  does  not  lie  for  entering 
up  too  large  a  judgment  through  an  error  in 
computation,  or  misprision  of  the  clerk,  but  ap- 
plication for  correction  of  the  error,  should  be 
made  to  the  court  which  rendered  the  judg- 
ment. Campbell  v.  Patterson,  7  Vt.  86.  Arthur- 
ton  V.  Durkee,  2  D.  Chip.  20. 

15.  After  plea  to  the  action,  the  plaintifiTs 
incapacity  to  sue, —as,  that  being  administratrix, 
she  had  before  suit  married,  whereby  her  right 
was  extinguished— can  no  longer  be  questioned, 
either  in  the  progress  of  that  cause,  or  after- 
wards by  writ  of  error.  Lym>an  v.  Albee,  7 
Vt.'508. 

16.  If  a  fem^  sole  plaintiff  marries  pending 
the  suit,  and  it  proceeds  to  judgment  without 
objection  taken  on  the  ground  of  her  coverture ; 
—Held,i\i9X  the  judgment  is  not  erroneous ;— the 
coverture  was  but  matter  in  abatement:  Bates 
V.  Stefoens,  4  Vt.  546. 

17.  The  omission  to  suggest  upon  the  re- 
cord the  death  of  one  of  several  plaintiffs,  or 
defendants,  pending  the  suit,  and  the  entry  of 
judgment  in  the  names  of  all,  is  not,  in  a  case 
where  the  cause  of  action  survives,  such  an 
error  as  to  warrant  a  reversal  of  the  judgment. 
On  writ  of  error  for  this  cause,  the  judgment 
was  afiirmed  in  the  name  of  the  survivor. 
Herring  v.  Selden,  1  Vt.  14. 

18.  If  it  appears  distinctly  upon  the  record 
that  the  defendant  in  error  is  entitled  to  judg* 
ment,  the  judgment  below  will  not  be  reversed 
for  an  error  which  could  not  have  affected  the 
result.    Houghton  v.  Slack,  10  Vt.  520. 

19.  Parties.  All  the  parties  against  whom 
a  judgment  is  rendered  must  join  in  a  writ  of 
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error.  Hence,  where  one  of  the  parties  was  an 
infant,  and  the  writ  issued  within  one  year 
after  his  arriving  of  age  \—Held,  that  it  came 
within  the  saving  clause  as  to  infants,  and  so 
was  not  barred  as  to  either.  Priest  v.  Hamil- 
ton, 2  Tyl.  44. 

20.  When  returnable.  Writ  of  error 
abated  because  not  made  returnable  to  the  next 
term  after  signed.    Rogers  v.  Braee,  Brayt.  21. 

21.  Where  a  term  of  the  supreme  court  in- 
tervenes between  the  service  and  the  return  of 
a  writ  of  error,  such  writ  is  not  abatable  mere- 
ly, but  is  absolutely  void.  Brace  v.  Squire,  2 
D.  Chip.  49.    25  Vt.  850. 

22.  Snpersedeas.  A  supersedeas,  on  allow- 
ing a  writ  of  error,  only  affects  the  execution  and 
leaves  the  judgment  in  force,  on  which  debt  or 
scire  fa4sias  may  be  maintained.     Dictum,    lb. 

23.  An  order  of  supersedeas  arrests  forth- 
with all  the  proceedings,  to  remain  in  statu  quo  ; 
and,  if  to  an  execution,  renders  the  execution 
wholly  powerless  and  inoperative.  Where  such 
order  was  exhibited  to  a  sheriff  after  he  had 
levied  an  execution,  but  before  sale,  and  he 
still  insisted  upon  collecting  it,  and  it  was  paid 
to  him  'y—Held,  that  he  acted  without  authority, 
and  was  liable,  in  an  action  for  money  had  and 
received,  to  repay  the  money.  Hopkinson  v. 
JSears,  14  Vt.  494. 

24.  The  showing  of  an  order  of  supersedeas 
to  the  person  to  be  affected  by  it,  is  a  sufficient 
service  to  bind  liim.    lb.    See  G.  8.  c.  42,  s.  3. 

As  to  Bail  in  error,  see  Recoonizancb. 

See  G.  S.  Ch.  42  for  provisions  regulating 
Writs  of  error. 

Form  of  a  writ  of  certiorari  in  error.  Brack- 
eU  V.  State,  2  Tyl.  152. 

II.    What  is  Rbvibablb  on  Writ  of  Error, 
OK  Exceptions. 


26.  Oonunon  law  proceedings.  A  writ 
of  error  (or  exceptions)  does  not  lie  to  the 
action  of  the  county  court,  except  when  it 
exercises  its  jurisdiction  substantially  according 
to  the  course  of  the  common  law.  The  remedy, 
in  other  cases,  is  by  certiorari,  mandamus,  or 
other  proper  writ.  Stiles  v.  Windsor,  45  Vt. 
520.  Beckwith  v.  Houghton,  11  Vt.  608.  Courser 
V.  Vt.  Central  B,  Co.,  25  Vt.  476.  Whitcomb 
V.  Burlington  A  Lamoille  R.  Co.,  Chittenden 
Co.,  January  T,  1877. 

26.  Ohange  of  law.  A  court  of  error  is 
only  to  determine  whether  error  was  committed 
at  the  time  of  rendering  the  judgment  which  is 
on  review  ;  to  do  which,  we  are  to  look  at  the 
matter  as  the  law  then  stood,  and  not  at  any 
alteration  of  the  law  since.  Barker  v.  Esty, 
19  Vt  181. 

27.  The  error  of  admitting  an  incompetent 
witness  is  not  cured  by  the  fact  that,  pending 
the  exceptions,  a  statute  has  been  passed  under 


which  he  would  be  competent  on  another  triaL 
HulfU  y.  HuleU,  37  Vt.  581.  Johnson  v.  Dexter, 
37  Vt.  641. 

28.  New  fiBtcts.  The  supreme  court  can 
only  pass  upon  the  case  as  it  was  in  the  county 
court.  No  new  proof  can  be  made,  nor  new 
facts  introduced— not  even  facts  proved  by 
record.  Blake  v.  Tuck^,  12  Vt.  39.  19  Vt. 
864.     25  Vt.  564.     NoU. 

.  Harmless  error.  A  judgment  will  not 
be  reversed  for  an  error  in  the  judge's  charge, 
where  it  could  not  have  affected  the  verdict 
rendered,  and  where  justice  has  been  done. 
Ross  V.  Bank  of  BurUngton,  1  Aik.  43.  24  Vt. 
265. 

30.  Though  the  county  court  in  their  charge 
may  lay  down  a  rule  which,  as  a  naked  propo- 
sition of  law  without  reference  to  the  facts, 
could  not  be  supported,  yet  if  in  its  application 
to  the  facts  in  evidence  the  jury  could  not  have 
been  misled  by  it,  a  new  trial  will  not  be 
granted.     Brackett  v.  WaU,  6  Vt.  411. 

31.  Although  it  is  erroneous  to  leave  matter 
of  law  to  the  jury,  yet  if  the  verdict  is  in 
accordance  with  the  law,  the  error  is  cured  and 
the  verdict  will  not  be  disturbed,  nor  the  judg- 
ment thereon  be  reversed.  Danf&rth  v.  Evans, 
16  Vt.  538.     Castleton  v.  Langdon,  19  Vt.  210. 

32.  It  is  not  an  error  of  which  a  party  can 
complain,  that  the  court  omitted  to  charge  upon 
a  point  raised  by  him,  where  a  right  charge 
would  have  been  against  him.  Beebe  v.  Steele, 
2  Vt.  314. 

33.  Although  the  ruling  below  was  erron- 
eous, yet  if  a  correct  ruling  would  have  pro- 
duced the  same  result,  the  judgment  will  not 
be  reversed.    BumeU  v.  Moloney,  39  Vt.  579. 

34.  A  judgment  will  not  be  reversed  for  an 
error  that,  by  the  verdict,  is  rendered  imma- 
terial.    Nones  v.  Northmise,  46  Vt.  587. 

36.  A  party  cannot  except  to  a  judgment 
because  it  awards  him  a  greater  sum  than  he 
claims,  by  having  credited  him  a  sum  which 
should  go  to  the  credit  of  some  other  person, 
or  firm.     Wheelock  v.  MouMon,  18  Vt.  430. 

36.  A  judgment  is  never  reversed  on  excep- 
tions for  errors  in  the  proceedings  in  the  county 
court  which  have  in  no  wise  harmed  the  except- 
ing party.     Sampson  v.  Warner,  48  Vt.  247. 

37.  A  judgment  will  not  be  reversed  for  a 
technical  error  in  the  charge,  which  liad  no 
bearing  upon  the  case  as  it  actually  appeared  in 
the  court  below.  In  order  to  warrant  a  reversal,, 
there  should  be  something  more  than  the  mere 
possibility  that  the  jury  were  misled.  There 
should  be  a  reasonable  probability,  at  least. 
Fletcher  v.  Cole,  26  Vt.  170. 

35.  The  court  refused  to  reverse  a  judg- 
ment rendered  on  the  report  of  auditors, 
although  the  auditors  admitted  improper  evi- 
dence,  where  it  was  so  remote  that  it  was 
absurd  to  suppose  it  could  have  had  any  bear- 
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ing  in  detennining  their  findings.     Carter  v. 
Wright,  35  Vt  656. 

39.  Where  the  plaintiff  in  ejectment  claimed 
title  through  a  supposed  devisee,  under  a  will 
improperly  admitted  in  evidence  because  not 
duly  probated,  and  recovered  ;—ffeldj  that  the 
judgment  must  be  reversed,  although  it  ap- 
peared that  the  plaintiff  might,  otherwise,  have 
made  title  through  the  same  party  as  heir,— his 
own  evidence  showing  that  the  ancestor  did 
not  die  intestate.    Ives  v.  AUyn,  12  Vt.'589. 

40.  Presnmption  in  case  of  apparent 
error.  Where  a  verdict  is  general,  the  judg- 
ment must  be  reversed  for  any  error  which  is 
the  subject  of  exception  unless  it  appears  that 
both  the  verdict  and  the  judgment  would  have 
been  the  same,  if  there  had  been  no  error. 
Johnson  V.  Burden,  40  Vt.  567. 

41.  Where  the  county  court  makes  a  wrong 
ruling,  in  a  matter  apparently  material,  against 
the  party  who  is  cast  in  the  suit,  it  cannot  be 
assumed  in  the  supreme  court  tliat  there  was 
something  in  the  case  that  made  this  of  no  im- 
portance, but  this  must  be  shown  affirmatively, 
in  order  to  heal  the  error.  Armstrong  v.  Colby, 
47  Vt.  369. 

42.  Matters  of  fact—Issne  of  £etct. 
Where  an  issue  of  fact  is  put  to  the  court,  their 
finding,  as  to  the  facts,  cannot  be  re-examined 
on  writ  of  error,  or  exceptions.  JN^obk  v. 
Jewett,  2  D.  Chip.  36.     1  Aik.  41. 

43.  The  supreme  court  can  no  more  revise 
the  judgment  of  the  county  court  in  relation  to 
matters  of  fact,  than  the  verdict  of  the  jury 
upon  the  same  facts ;  so  the  suflaciency  of  the 
testimony  cannot  be  inquired  into,  if  it  was 
legal  in  its  character  and  tended  to  prove  the 
issue.  Card  v.  Sargeant,  16  Vt.  393.  Steoen$ 
V.  ffem'U,  30  Vt.  262.  West  River  Bank  v. 
Gale,  42  Vt.  27. 

44.  In  ejectment,  where  the  issue  was  tried 
by  the  court,  there  was  evidence  from  which  a 
jury  might  have  inferred  an  adverse  possession 
and  ouster,  and  the  county  court  found  these 
facts.  Held  conclusive  in  the  supreme  court. 
Kirby  v.  Mayo,  13  Vt.  103. 

45.  Where  an  issue  of  fact  is  tried  by  the 
court,  upon  testimony  properly  before  it,  and 
the  testimony  warrants  the  judgment  rendered, 
error  cannot  be  predicated  of  it,  on  the  ground 
that  if  the  court  had  taken  another  view  of  the 
testimony,  it  could  not  have  arrived  at  the 
result  without  an  erroneous  decision  of  a 
question  of  law.    CiUey  v.  Cuehman,  12  Vt.  494. 

46.  Where  an  issue  of  fact  has  been  tried  by 
the  county  court,  without  a  jury,  the  supreme 
court  cannot  correct  the  judgment  rendered, 
unless  it  appears  that  the  whole  testimony  was 
clearly  and  legally  insuf^cient  to  support  the 
judgment,  and  that  the  county  court  was  bound 
Xo  have  rendered  judgment  the  other  way. 
Emersmi  v.  Yoimg,  18  Vt.  603. 


47.  Where  an  issue  of  fact  was  tried  by  the 
court,  and  the  whole  evidence  was  stated  in  the 
exceptions,  and  the  evidence  did  not  warrant  a 
recovery,  the  judgment  rendered  thereon  for 
the  plaintiff  was  reversed.  Benedick  v.  Cham- 
plain  Glass  Co.,  11  Vt.  19. 

48.  Where  an  issue  of  fact  is  tried  by  the 
county  court,  and  the  facts  are  found  and 
placed  upon  the  record,  the  supreme  court  will 
revise  the  decision  of  the  county  court  upon  the 
legal  effect  of  the  facts  found,  and  render  such 
judgment  as  the  county  court  should  have 
rendered ;  and  this  applies  to  the  xase  of  an 
issue  formed  on  a  plea  in  abatement,  as  in  other 
cases ; — as  where,  in  an  action  of  book  account, 
the  supreme  court  reversed  the  judgment  of  the 
county  court  that  the  writ  abate,  and  rendered 
judgment  that  the  defendant  account,  and 
appointed  an  auditor.  Peach  v.  Mills,  13  Vt. 
601.     Vanderburg  v.  Clark,  22  Vt.  186. 

49.  Where  an  issue  of  fact  is  tried  by  the 
county  court  and  judgment  is  rendered  upon 
the  facts  stated  in  the  bill  of  exceptions,  the 
judgment  will  not  be  reversed  if  the  facts  found, 
together  with  such  inferences  as  may  properly 
be  made  and  legitimately  drawn  from  them,  are 
sufficient  in  law  to  uphold  the  judgment, 
although  the  case  may  not  expressly  find  such 
inferences  and  deductions  to  have  been  made 
by  the  county  court.  Smith  v.  Day,  23  Vt. 
666. 

50.  The  supreme  court  cannot  reverse  a 
judgment  rendered  upon  a  finding  of  facts  by 
the  county  court,  on  the  ground  of  any  apparent 
error  in  finding  and  stating  the  facts,  where  the 
evidence  is  not  reported.  Boberts  v,  Welch, 
46  Vt.  164. 

51.  A  question  of  fact  decided  by  an  audi- 
tor, and  then  by  the  county  court  on  the  report, 
cannot  be  revised  by  the  supreme  court,  how- 
ever questionable  it  may  seem,  unless  there  was 
no  testimony  tending  to  prove  such  fact.  Har- 
rington V.  Edson,  24  Vt.  556. 

52.  It  is  never  the  province  of  a  court  of 
errors  to  deduce  inferences  of  fact  from  a  case 
agreed,  a  special  verdict,  or  a  report  of 
referees,  or  of  auditors.  Thus  held  in  a  case 
where  it  was  evident  from  the  judgment  below 
that  the  county  court  did  not  intend  to  make 
the  inference  claimed.  Abbott  v.  Camp,  23  Vt. 
660 ;  and  see  Pratt  v.  Page,  32  Vt.  13. 

53.  Upon  a  report  of  auditors,  and  especially 
of  a  referee,  all  inferences  of  fact  are  to  be  made, 
and  can  only  be  made,  by  the  court  to  which  the 
report  is  returnable ;  and  after  that  court  has 
rendered  judgment  upon  the  report,  if  the  judg- 
ment can  be  fairly  sustained  by  any  inference 
of  fact  which  that  court  might  have  drawn 
from  the  report,  it  is  the  duty  of  a  court  of 
error  to  presume  that  the  judgment  was  based 
upon  such  inference.  WiUs  v.  Judd,  26  Vt. 
617.    Emery  v.  Tichottty  13  Vt.  16.    SUme  v. 
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Foster,  16  Vt.  546.  Bireha/rd  v.  Palmer,  18  Vt. 
208.    Barber  v.  Britton,  26  Vt.  112. 

64.  But  where  the  county  court  is  silent 
on  the  subject  of  its  finding  of  facts,  and  only 
sends  up  its  decision,  accompanied  by  the 
report  upon  which  it  is  based,  the  supreme 
court  will  onjy  presume,  in  aid  of  the  judgment, 
that  the  county  court  inferred  such  facts  from 
the  report  as,  on  examination  of  it,  the  supreme 
court  can  see  that  the  county  court  fairly  ought 
to  have  inferred.  Pratt  v.  Page,  82  Vt.  18. 
CarUns  v.  Putnam,  87  Vt.  119. 

66.  Matters  of  discretion.  The  decision 
of  a  court  on  a  matter  addressed  to,  and  prop- 
erly falling  within,  its  discretion,  is  not  subject 
to  revision  either  upon  exceptions,  or  writ  of 
error,  or  audita  querela.  Foster  v.  Austin,  88 
Vt.  615.  Sutton  V.  Tyrrell^  10  Vt.  87.  Cum- 
mings  v.  FuUam,  18  Vt.  459.  Perry  v.  Ward, 
18  Vt.  120.  Mosseaux  v.  Brigham,  19  Vt.  467. 
Rut,  <fe  Bur,  R.  Co.  v.  Wales,  24  Vt.  299.  Ban- 
fiU  V.  BanflU,  27  Vt.  557.  Amidon  v.  Aiken, 
28  Vt.  440. 

66.  Instances.  As,  for  the  acceptance  or 
setting  aside  of  a  report  of  referees.  Whitmore 
V.  Rider,  1  D.  Chip.  279. 

67.  — For  the  refusal  of  an  auditor  to  con- 
tinue a  case,  ffiekok  v.  Ridley,  15  Vt.  42;— so 
as  to  give  opportunity  to  procure  the  release  of 
an  interested  witness.  Netcton  v.  Biggins,  2 
Vt.  866. 

68.  — For  a  denial  of  a  motion  for  a  new 
trial  on  the  ground  of  misconduct  of  the  jury — 
the  question  standing  upon  affidavits.  Bloss  v. 
KiWridge,  5  Vt.  28. 

69.  -•For  refusing  to  allow  an  amendment, 
although,  by  the  rules  of  law,  the  court  might 
have  granted  it.  Probate  Court  v.  Hall,  14  Vt. 
159. 

60.  Though  the  county  court,  in  the  exer- 
cise of  its  discretion,  may,  under  certain  cir- 
cumstances, refuse  to  receive  a  plea,  yet  the 
receiving  of  it,  against  objection,  is  not  ground 
of  exception  or  error,  but  being  received  it 
must  be  answered  by  replication,  or  demurrer. 
Emerson  v.  Paine,  9  Vt.  271. 

61.  That  a  deposition  went  to  the  jury  with- 
out an  obliteration  of  certain  rejected  portions, 
is  not  error  in  law  revisable  in  the  supreme 
court,  so  long  as  the  court  below  made  no  wrong 
decision  to  which  exception  was ,  taken.  Hop- 
kinson  v.  Steel,  12  Vt.  682. 

'62.  Questions  as  to  the  manner  of  obtaining 
the  di8closiu*e  of  a  trustee,  the  conducting  of 
the  examination,  disposition  of  a  motion  to 
re-commit,  and  the  like,  rest  in  the  discretion  of 
the  county  court,  and  are  not  revisable  on  excep- 
tions.   Peek  V.  MerriU,  26  Vt.  686. 

63.  Tlie  allowing  of  an  entry  of  non-suit,  or 
the  refusing  to  vacate  such  entry,  whether  in 
the  action  of  account,  book  account  or  other 
action,  rests  in  the  discretion  of  the  county 


court  which,  whether  properly  or  improperly 
exercised,  can  never  be  assigned  for  etwt. 
Squires  v.  Burgess,  81  Vt.  466. 

64.  The  power  to  set  aside  a  default,  either 
at  the  term  at  which  it  is  entered,  or  at  a  sub- 
sequent time  on  petition  and  citation,  is  ind- 
ent to  the  court  where  the  default  is  entered, 
and  is  addressed  solely  to  the  discretion  of  that 
court.  Jurisdiction  in  such  cases  is  not  given 
to  the  supreme  court.  Seott  v.  Stewart,  5  Vt. 
57.  Adams  v,  Howard,  14  Vt.  158.  Ooddard 
V.  FuUam,  88  Vt.  75;  and  see  Mosseaux  ▼. 
BHgham,  19  Vt.  457.  Foster  v.  Au9Un,  88  Vt. 
615. 

66.  The  county  court  may,  in  their  discre- 
tion, in  cases  not  provided  for  by  statute,  strike 
ofiP  a  default  on  terms,  such  as  paying  costs  to 
the  plaintiff,  or  of  waiving  some  advantage. 
But  where,  in  such  case,  the  court  ordered  the 
plaintiff  to  enter  his  cause  anew  and  pay  the 
entry  fees  therefor,  and  upon  his  refusal  ordered 
a  judgpaent  of  non-suit ; — Held,  that  this  was 
error.    Hale  v.  Oriswold,  1  D.  Chip.  107. 

66.  The  county  court,  on  motion,  dismissed 
an  appeal  from  commissioners  of  claims, 
because  the  appellant  had  failed  to  give  any 
notice  to  the  adverse  party  of  the  appeal,  as 
required  by  statute.  Held,  that  this  rested  in 
the  discretion  of  the  county  court,  and  could 
not  be  revised  on  exceptions.  Rutland  <t  Bur- 
UngtonR.  Co.,  v.  Wales,  24  Vt.  299;  and  see 
State  Treasurer  v.  Raymond,  16  Vt.  864. 

67.  Preliminary  question.  It  is  not  ground 
of  error  that  the  county  court  admitted  second- 
ary evidence  of  the  contents  of  a  paper,  claimed 
to  be  lost,  upon  proof  of  loss  which  the  supreme 
court  might  deem  unsatisfactory.  Janes  v. 
Mwrtin,  7  Vt.  92. 

68.  Most  matters  of  discretion,  occurring  in 
the  course  of  a  trial,  are  considered  subject  to 
revision  in  a  court  of  error,  the  facts  being  con- 
ceded or  found ; — as,  in  regard  to  the  interest 
of  witnesses,  the  loss  of  original  papers,  the 
challenge  of  jurors.  Redfield,  J.,  in  Hart  v. 
Skinner,  16  Vt.  144. 

69.  Upon  a  preliminary  question  made  to 
the  court— as  upon  the  admission  in  evidence 
of  a  confession  —  the  decision  of  the  county 
court  that  the  confession  was  voluntary  and  so 
admissible,  maybe  revised  in  the  supreme  court 
where  there  was  no  conflict  in  the  testimony, 
nor  dispute  about  the  facts  upon  which  such 
decision  was  based.  State  v.  Walker,  84  Vt. 
296.     State  v.  Phelps,  11  Vt.  116. 

70.  Certificate  of  "wiUftil  and  maU- 
cions."  After  a  verdict  for  one  cent  damages 
in  an  action  for  an  assault  and  battery,  upon  an 
application  for  a  certificate  of  '*  willful  and 
malicious,"  the  county  court  refused  to  receive 
the  affidavits  of  the  jurors  that  they  did  not 
consider  the  assault  willful  and  malicious,  and 
refuj^ed  to  )iear  fvrt}ier  evidence  beyond  what 
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had  been  given  on  the  trial,  and  granted  the 
certificate.  Uddj  that  there  was  no  legal  error ; 
that  the  opinion  of  the  jury  was  not  material ; 
that  no  legal  inference  as  to  the  character  of  the 
assault  could  be  drawn  from  the  verdict ;  and 
that  it  rested  in  the  discretion  of  the  county 
court  whether,  or  not,  to  allow  further  hearing. 
Robinson  v.  Wilson,  22  Vt.  36. 

71.  Whether  a  trespass  to  land  was  willful 
and  malicious,  so  as  to  entitle  the  plaintiff  to 
full  costs,  must  be  determined  by  the  court 
before  which  the  action  is  tried.  Where  the 
county  court  refused  such  certificate,  the 
supreme  court  refused  to  revise  the  decision. 
Dodge  v.  Carpenter,  18  Vt.  509. 

72.  If  the  county  court  were  to  grant  a  cer- 
tificate of  "willful  and  malicious"  in  a  gase 
where,  from  the  form  of  action,  none  could  be 
legally  granted,  or  were  to  refuse  one  on  the 
ground  that  the  form  of  action  would  not  allow 
it,  such  decision  would  furnish  ground  for 
exception  or  writ  of  error.  But  in  cases  where 
the  court  may  grant  the  certificate  upon  proper 
evidence,  the  allowance  or  refusal  of  it  becomes 
necessarily  a  matter  of  fact  and  of  discretion 
which  the  supreme  court  cannot  revise.  8<mle 
V.  AusUn,  85  Vt.  515. 

73.  The  decision  of  the  county  court,  grant- 
ing a  certificate  under  the  statute  that  the  cause 
of  action  arose  from  the  willful  and  malicious 
act  or  neglect  of  the  defendant,  &c.,  is  not  revis- 
able,  so  far  as  it  proceeds  upon  matter  of  fact.  If 
granted  in  an  "improper  case,"  it  might  be 
otherwise.  Robinson  v.  Wilson,  22  Vt.  85. 
WhiUng  v.  Dow,  42  Vt.  262.  Langdon  v. 
Bowen,  40  Vt.  512.  Styles  v.  Shanks,  46  Vt. 
612. 

74.  Oriminal  case.  Before  the  Statute  of 
1856,  No.  9,  the  allowance  of  exceptions  in  a 
criminal  prosecution  was  matter  of  discretion, 
and  could  not  be  revised  by  the  supreme  court. 
Stale  V.  Hebert,  27  Vt.  595. 


ESTATES. 

1.  Definition.  A  devise  of  all  the  testator's 
**  estate,  real  and  personal,"  does  not  pass  land 
of  which  the  testator  had  but  a  naked  posses- 
sion, without  title,  or  color  of  title.  This  is  no 
eskUe.    Austin  v.  Rutland  R,  Co.,  45  Vt.  215. 

2.  Fee  simplo  in  form  of  lease,  A  con^ 
veyance,  in  the  form  of  a  lease  to  one  and  his 
heirs,  but  reserving  no  rent,  and  to  continue 
**8o  long  as  wood  grows  and  water  runs,"  was 
held  to  convey  a  fee.  Arms  v.  Burt,  1  Vt.  3( 
Stevens  v.  Dewing,  2  Vt.  411. 

3.  So,  where,  in  like  case,  the  reservation 
of  rent  was  **one  barley  corn  annually,  if 
demanded."  Fropagati(ni  Soo%  v.  Sharon,  28 
Vt.  608. 


4.  Distinction.  But  where  by  the  lease, 
though  perpetual,  a  substantial  and  adequate 
annual  rent  was  reserved  during  the  whole 
term,  with  right  of  re-entry  for  non-payment 
of  rent  or  non-performance  of  other  conditions ; 
—Held,  that  the  relation  of  landlord  and  tenant 
was  thereby  created,  and  this  was  properly  a 
lease  only.     White  v.  FulUr,  88  Vt.  198. 

6.  Fee  taiL  A  devise  of  lands  in  this  State, 
by  will  dated  in  1774  and  approved  in  1781,  to 
one  '*and  to  the  lawful  heirs  of  her  body," 
was  Jield  to  create  an  estate  tail  in  the  devisee ; 
and  held,  that  the  deed  of  such  devisee  and  her 
husband,  executed  in  1797,  and  after  issue  bom 
of  their  marriage,  which  deed  contained  cov- 
enants of  warranty,  had  no  effect,  by  way  of 
estoppel  or  otherwise,  to  bar  the  issue  in  tail 
after  her  death.  Oiddings  v.  Smith,  15  Vt. 
844 ;  and  see  81  Vt.  300. 

6.  A  conveyance  of  lands  was  in  this  form  : 
**  To  said  Almena  and  heirs  of  her  body  for- 
ever, "  &c. ,  *  *  to  have  and  to  hold, "  &c. ,  '  *  to  the 
said  Almena  and  heirs  aforesaid,  their  heirs  and 
assigns,  to  her  and  their  own  use  and  behoof 
forever."  Held,  that  this  created  an  estate  in 
fee  tail  and  not  in  fee  simple.  Haynes  v.  Bourn, 
42  Vt.  686. 

7.  Estate  for  life  with  remainder  over. 
A  deed  was  to  A  B  *'for  and  during  his  natural 
life,  and  no  longer,  and  in  remainder  to  the 
heirs  of  his  the  said  A  B's  body,  C  B,  son  of 
the  said  A  B,  excepted,  forever."  Held,  that 
this  did  not  create  an  estate  tail  in  A  B ;  that 
he  took  only  a  life  estate,  and  that  the  remain- 
der in  fee  vested  immediately  in  his  children 
who  would  become  his  heirs,  if  they  survived 
him,  excluding  C  B ;  that  they  took  as  purchas- 
ers, and  not  by  inheritance.  Blake  v.  Stone,  27 
Vt.  475. 

8.  A  deed  of  land  was  made  to  one  in  trust, 
for  the  use  of  Mary,  wife  of  William,  during 
the  lifetime  of  said  Mary,  '*and  at  the  decease 
of  the  said  Mary,  the  said  land  and  premises 
to  be  and  become  the  property  of  the  five  chil- 
dren of  the  said  William  and  Mary,  and  their 
legal  representatives  in  equal  shares.  The  said 
premises  to  be  held  by  the  said  trustee  until  the 
decease  of  the  said  Mary."  Four  of  said  chil- 
dren were  living  at  the  date  of  the  deed,  and 
the  son  of  one  who  had  previously  deceased. 
Held,  that  each  child,  and  the  son  of  the 
deceased  child,  took  a  vested  remainder  in  the 
premises  at  the  date  of  the  deed.  &ourley  v. 
Woodbury,  42  Vt.  895. 

9.  A  deed  of  lands  was  "  to  Asenath  Ford 
during  her  life  time,  and  to  her  eldest  son  which 
shall  be  living  at  her  decease,  and  to  his  eldest 
son,  and  to  his  eldest  son  at  his  decease,  and  so 
on  from  the  eldest  son  to  the  eldest  son  to  the 
latest  generation."  Habendum — **  Unto  her, 
the  said  Asenath  Ford,  and  to  her  hdrs,  as 
aforesaid,  to  her  apd  their  owa  use  aiid  behoof 
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forever."  Held,  that  the  deed  did  not  create  an 
estate  tail ;  that  it  created  an  estate  for  life  only 
in  Asenath  Ford  with  a  remainder  to  her  eldest 
son  living  at  her  decease ;  that  the  words  in  the 
Jiabendumy  ^^  heirs  as  aforesaid,"  refer  to  the 
specific  designation  in  the  granting  part  of  the 
deed,  and  do  not  enlarge  the  grant,  but  are  used 
as  descripUo  persona/rum^  and  such  eldest  son 
takes  not  by  inheritance,  but  as  by  purchase 
under  the  deed ;  and  hence,  that  such  remainder 
man  was  not  barred  of  his  right  in  the  remain- 
der, by  any  deed  of  Asenath  Ford.  Ford  v. 
Flint,  40  Vt.  382. 

10.  Shelley's  case— The  word  "heirs." 
The  rule  in  Shelley's  case  is  of  no  special  force 
in  this  State,  except  as  one  of  construction  and 
intention;  and  the  term  ** heirs"  will  be  con- 
strued as  a  word  of  purchase,  where  such  was 
the  plain  intent  of  the  grantor.  Bmith  v.  Hast- 
ings,  29  Vt.  240.   Blake  v.  Stone,  27  Vt.  475. 

11.  Quosre,  whether  under  our  system  of 
conveyancing,  we  should  make  any  distinction 
between  a  covenant  to  convey,  a  will  or  devise, 
and  a  deed,  in  regard  to  the  necessity  of  the  use 
of  the  word  **  heirs,"  to  create  a  fee  simple,  or 
fee  tail.    Redfield,  C.  J.,  in  BWce  v.  Stone, 

12.  A  lease  was  made  to  a  married  woman 
for  800  years,  and  at  her  decease  the  premises 
to  pass  to  "the  legal  heirs"  of  her  husband  by 
her,  and  to  D  8.  Held,  that  the  word  **  heirs," 
the  parties  being  then  in  existence,  was  a  term 
of  purchase ;  and  that  here  was  an  estate  in 
remainder  to  such  **  heirs"  and  D  S,  which  the 
husband  and  wife  could  not  convey.  Sa/wyer 
V.  LUtle,  4  Vt.  414. 

13.  A  deed  to  a  daughter  for  love  and  affec- 
tion, granted  to  her  **  during  her  natural  life 
all  the  use  and  profits  "  of  certain  lands,  haben- 
dum "unto  the  said  Diana  during  her  natural 
life,  and  then  to  her  heirsforever"— with  aeon 
dition  that  she  should  keep  the  buildings  and 
fences  in  repair,  pay  the  taxes,  cut  no  wood  or 
timber  except  for  the  use  of  the  farm,  and 
reserving  to  the  grantor  the  privilege  of  cutting 
timber  as  he  should  please ;  and  upon  failure  of 
any  of  the  conditions,  the  deed  to  be  void. 
Held,  that  the  deed  conveyed  an  estate  for  life 
only  to  the  daughter;  that  her  husband  sur- 
viving her  was  not  entitled  to  curtesy  ;  and  that 
her  children,  under  the  term  "heirs,"  took  a 
fee  simple  as  purchasers  under  the  deed.  Smith 
V.  Hastings,  29  Vt.  240. 

14.  A  deed  of  lands  was  made  to  A  'Mn 
trust  for  the  heirs  of  B,  to  be  deeded  to  them 
when  requested  by  said  B,  and  to  said  heirs, 
heirs  and  assigns  forever" — habendum,  "  to  said 
A  in  trust  for  B*s  heirs  and  their  assigns,  to  their 
own  use  and  behoof  forever" — covenanting 
"with  the  said  A  and  the  children  of  said 
B,  their  heirs  and  assigns."  Held,  that  it 
appeared  on  the  face  of  the  deed,  that  by  "heirs' 
of  3  was  intended  his  children,  and  that  prima 


facie  such  children  were  then  in  existence,  and 
that  a  valid  trust  was  created.  Flint  v*  Stead- 
man,  86  Vt.  210. 

15.  Onrtesy.  By  the  statute  of  1828 
(Blade's  Stat.  859,)  (G.  S.  c.  55,  s.  15)  curtesy  U 
given  in  lands  of  which  "any  man  and  his  wife 
shall  be  seized  in  her  right  in  fee  simple,"  &c. 
Held,  that  the  surviving  husband  does  not  be- 
come tenant  by  the  curtesy  of  the  land  of  his 
deceased  wife,  held  by  her  in  tail.  OiddiTigsy, 
Cox,  81  Vt.  607.    ffapnes  v.  Bourn,  42  Vt.  686. 

16.  Belatdon  of  tenure.  There  is  no  such 
relation  of  tenure  between  life  tenants  and 
remainder  men  under  a  will  or  grant,  as  that  a 
partition  between  the  life  tenants  will  bind  the 
remainder  men.  Austin  v.  Rutland  R,  Co.,  45 
Vt.  215. 

17.  Limitations.  The  statute  of  limita- 
tions does  not  commence  to  run  against  the 
issue  in  tail  until  at  the  death  of  the  donee  in 
tail.     Oiddings  v.  Smit/i,  15  Vt.  844. 


ESTOPPEL. 

I.  In  Genbbal. 

II.  By  Deed. 

III.  By  Reooro. 

IV.  Equitable  Estoppel. 

V.    Pleading,  and  Giving  in  Evidence. 

I.    In  Gbnerai.. 

1.  Qeneral  rule.  One  who  claims  to  do 
an  act  in  one  right  shall  not  afterwards  be  per- 
mitted to  refer  the  act  to  another  right,  and  for 
a  different  object.  Ponton  Turnpike  Co,  v. 
Bishop,  11  Vt.  198. 

2.  Instances.  An  absolute  refusal  by  the 
defendant  to  surrender  to  the  plaintiff  on  his 
demand  a  note  belonging  to  the  plaintiff,  un- 
accompanied by  any  intimation  that  he  would 
ever  comply,  was  held  to  preclude  the  defend- 
ant from  setting  up,  on  the  trial,  the  excuse 
that  he  was  away  from  home  and  had  not  the 
note  with  him  when  the  demand  was  made, 
and  so  had  not  had  reasonable  time  and  oppor- 
tunity to  comply  with  the  demand  before  the 
commencement  of  the  suit.  Albee  v.  Cole,  89 
Vt.  819 ;  and  see  Whitcomb  v.  Hutchinson,  48 
Vt.  810. 

3.  As  payment  of  the  note  in  suit,  the  plain- 
tiff  took  another  note  with  different  signers 
executed  and  payable  in  New  York,  embracing 
usurious  interest.  In  answer  to  the  defense  of 
payment  ',—Held,  that  the  plaintiff  was  estopped 
from  setting  up  the  illegality  of  the  second  note 
as  being  void  by  the  laws  of  New  York. 
Austin  V.  Chittenden,  88  Vt.  558.  lb,  620.  86 
Vt.  806.     See  Austin  v.  Dorwin,  21  Vt.  88. 

4.  S  sold  a  quantity  of  wool  to  H,  and 
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shipped  it  to  B,  a  forwarder  in  Burlington,  Vt., 
subject  to  the  order  of  H,  and  sent  H  a  bill  of 
sale  of  the  wool  with  advice  of  the  shipment 
subject  to  his  order.  II  took  possession  of  the 
wool  in  Burlington  and  reshipped  it,  through 
6,  consigned  to  D,  a  commission  merchant  in 
Boston,  Mass.,  taking  B*s  receipt  for  the  wool 
to  be  forwarded,  and  sent  the  receipt  to  D  and 
drew  on  D  for  the  value  of  the  wool,  and  D 
accepted  and  paid  the  drafts.  While  in  transitu 
to  D  in  Boston,  the  wool  was  Attached  by  B 
and  others  as  the  property  of  11  and  was  put 
back  in  the  possession  of  B  for  custody.  In 
trover  by  D  against  B  for  the  wool ; — Heldy 
that  S,  11  and  B  were  each,  by  their  acts  and 
the  papers,  estopped  from  setting  up  any  title 
to  the  wool  as  against  D.  Davi*  v.  Bradley ^  34 
Vt.  55.     8.  a,  28  Vt.  118.    45  Vt.  198. 

5.  Where  an  attempted  reorganization  of  a 
school  district  by  the  selectmen  was  unauthor- 
ized and  void ;— ir<?W,  that  the  defendant  was 
not  estopped  from  denying  the  legality  of  such 
organization,  by  reason  of  having  expressed  his 
assent  thereto,  and  by  having  presided  as  mod- 
erator of  the  district  imder  such  organization. 
There  could  not  be  one  district  as  to  him,  and 
another  as  to  others  of  the  same  territorial 
district.     Thomas  v.  Oibwn,  11  Vt.  607. 

11.    By  Deed. 

6.  Bedtal.  A  recital  in  a  deed  does  not 
conclude  a»  an  estoppel,  because  it  is  no  direct 
affirmation.  Where  the  verity  is  apparent  in 
the  same  instrument  or  record,  there  is  no 
estoppel  to  allege  the  truth.  Probate  Court  v. 
Matthewa,  6  Vt.  269. 

7.  The  grantor  in  a  deed  poll,  and,  to  some 
extent,  all  who  claim  title  under  him,  are  bound 
by  recitals  in  the  deed ;  but  they  are  bound  by 
a  deed  recited,  only  to  the  extent  of  its  obliga- 
tion, and  are  not  precluded  from  producing  it 
to  the  court,  nor  from  proving  that  it  is  defect- 
ive.   Blake  v.  Tucker,  12  Vt.  39. 

8.  In  order  to  an  estoppel  by  deed,  it  is 
essential  that  it  be  a  valid  instrument.  No 
estoppel  by  deed  is  created  by  a  void  deed. 
AbeU  V.  IMhrop,  47  Vt.  375. 

9.  The  recital  in  the  defendant's  deed  of 
warranty,  that  the  land  so  conveyed  had  been 
deeded  to  him  by  a  certain  person  named,  was 
held  to  be  plenary  evidence  of  that  fact,  and  to 
estop  him  from  disputing  the  fact  recited,  and 
from  setting  up  a  title  adverse  to  it  as  derived 
from  such  person.     Oreen  v.  Clark,  13  Vt.  158. 

10.  Where  the  terms  of  an  indenture  were 
recited  in  a  bond  conditioned  for  its  perform- 
ance ;—Beld,  that  the  signers  of  the  bond,  upon 
general  principles  of  estoppel,  were  concluded, 
and  that  other  proof  of  the  terms  of  the  indent- 
ure was  not  needed.  Fletclier  v.  Jackson,  28 
Vt.  581. 


11.  Grant.  A  conveyance  according  to  a 
lot  line  **as  run  out"  by  commissioners  of  the 
Legislature,  was  held  to  be  such  an  acquies- 
cence in  the  accuracy  of  the  lot  line,  as  to  con- 
clude the  grantor  from  any  claim  by  construct- 
ive possession  beyond  that  line.  Hull  v.  Fuller, 
7Vt.  100. 

12.  Parties  having  a  special  interest,  as 
mortgagees,  in  certain  machinery,  joined  in 
conveying  their  interest  to  a  third  person,  but 
for  the  benefit  of  the  mortgagor,  and  the 
machinery  was  thereafter  run,  used  and  pos- 
sessed for  his  benefit.  Held  to  be  a  release  of 
their  special  interest,  and  that  they  were 
estopped  from  setting  it  up  against  a  subse- 
quent attaching  creditor  of  the  mortgagor. 
Walworth  v.  Readsboro,  24  Vt.  262. 

13.  Where  a  deed  of  the  lands  of  a  feme 
covert  was  not  properly  acknowledged  by  the 
feme ; — Held,  that  as  against  the  grantee  it  was 
good  by  way  of  estoppel,  as  showing  claim  of 
title  under  the  wife,  and  that  his  possession 
would  not  become  adverse  to  tlie  heirs  of  the 
wife,  until  after  their  right  of  entry  had  accru- 
ed, which  could  not  be  during  the  coverture,  or 
the  husband's  estate  by  the  curtesy.  Smith  v. 
Perry,  26  Vt.  279. 

14.  Where  one  of  two  adjoining  proprie- 
tors took  from  the  other  a  warranty  deed  of  a 
strip  of  land  off  the  edge  of  the  grantor's  farm 
where  the  two  farms  joined  ; — Held,  that  this 
was  in  law  a  concession  that  the  grantor  was 
the  owner  of  the  strip  so  conveyed,  and  pre- 
cluded the  grantee  from  claiming  that  he  was, 
at  that  time,  holding  by  adverse  possession  to 
a  boundary  still  farther  upon  the  grantor's  land. 
Hodges  v.  Eddy,  38  Vt.  327.  See  Shepherd  v. 
Hayes,  16  Vt.  486. 

15.  E  executed  a  deed  of  land  to  M,  with- 
out M's  knowledge  or  any  understanding  with 
him  in  respect  to  it,  and  left  it  in  the  town 
clerk's  office  with  directions  to  have  it  filed  but 
not  put  upon  the  record,  and  to  retain  it  until 
he  should  pay  M  what  he  owed  him,  and  then 
to  return  the  deed  to  him,  E.  The  town 
clerk  afterwards,  by  mistake,  recorded  the  deed, 
and  E  afterwards  took  the  deed  from  the  town 
clerk's  office,  and  it  was  among  his  papers  when 
they  were  destroyed  by  fire.  M  never  had  the 
deed  in  his  possession  and  never  saw  it.  He 
had  no  knowledge  of  it,  imtil  some  six  or  eight 
months  after  it  was  executed,  at  which  time  E 
informed  him  of  it,  and  at  the  same  time  told 
him  it  was  recorded  by  mistake.  E  was  indebt- 
ed to  M  and  others,  and  E's  object  in  the  tran- 
saction was  to  prevent  his  other  creditors  from 
attaching  the  land.  On  a  bill  brought  by  E 
against  M  and  certain  creditors  of  M,  who  had 
levied  their  executions  upon  the  lands  as  the 
property  of  M,  praying  a  perpetual  injunction 
against  setting  up  title  to  the  \&nd6 ;— Held, 
that  there  had  been  no  such  delivery  of  the 
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deed  as  to  transfer  any  title  to  M ;  and  that,  as 
none  of  these  claims  were  created  upon  the 
faith  of  the  title  being  in  M,  the  orator  was  not 
estopped,  and  was  entitled  to  the  relief  prayed. 
Elmore  v.  Marks,  39  Vt.  588. 

16.  OoYenants  of  title.  Where  A  con- 
veyed  lands  in  mortgage  with  covenants  of 
title  to  J,  A  having  no  valid  title  at  the  time, 
and  such  mortgage  was  duly  recorded,  and 
afterwards  A  acquired  a  title  from  the  rightful 
owner,  and  thereupon  conveyed  with  covenants 
of  warranty  to  M,  which  deed  was  duly  record- 
ed ',—Heldy  that  the  estate  of  M  was  subordinate 
to  the  mortgage  to  J ;  and,  by  BenTutt,  J.,  the 
covenants  in  the  mortgage  bound  A  as  an 
estoppel  until  he  acquired  a  title,  and  then  the 
estate  which  devolved  upon  him  fed  the  estop- 
pel, and  ceased  to  be  an  estoppel  only,  and  be- 
came an  interest,  and  gave  J  precisely  what  he 
would  have  had,  if  A  had  had  such  title  when 
he  executed  the  mortgage.  An  estoppel  which 
runs  with  the  land  operates  upon  the  title,  so 
as  actually  to  alter  the  interest  in  it  in  the 
hands  of  the  grantor,  his  heirs  or  assigns.  Jar- 
vis  V.  Aikens,  25  Vt.  685. 

17.  Where  an  executor,  who  was  sole  de- 
visee under  the  wiD,  conveyed  lands,  describing 
himself  as  executor  and  as  selling  and  convey- 
ing by  virtue  of  a  license  from  the  probate 
court,  but  added  personal  covenants  of  title 
and  warranty,  it  was  Jieldy  in  an  action  of  eject- 
ment against  a  stranger  to  the  title,  tliat  it  must 
be  understood  that  the  executor  intended  to 
convey  all  the  title  he  had,  and,  although  no 
license  to  sell  was  shown,  yet,  as  no  claim  of 
creditors  intervened,  the  defendant  could  not 
set  up  a  title  in  the  executor,  or  the  estate  he 
represented,  in  defense,— for  that  the  covenants 
in  the  deed  operated  as  an  estoppel  against  both 
the  executor  and  the  defendant,  and  to  convey 
the  whole  title  of  the  executor  to  the  plaintifT. 
Carbee  v.  Hopkins^  41  Vt.  250 ;  and  see  Brown 
V.  Edson,  28  Vt.  485.  Middlebury  College  v. 
Cheney,  1  Vt.  886.  Blake  v.  Tucker,  12  Vt. 
89,  and  Smith  v.  Hall,  28  Vt.  864. 

III.    By  Rboord. 

18.  Question  adjndicated.  Where  a  fact 
appearing  to  have  been  put  directly  in  issue  on 
the  face  of  the  pleadings,  is  determined  by  a 
jury  in  one  case,  the  verdict,  when  properly 
pleaded  in  a  subsequent  suit  between  the  same 
parties,  is  conclusive  as-to  the  facts  found  by 
the  verdict  in  the  first  case.  This  is  by  way  of 
an  estoppel.    Isaacs  v.  Clark,  12  Vt.  692.. 

19.  Trespass  for  taking  certain  goods  of  the 
plaintiff  from  his  warehouse ;  Plea— that,  the 
goods  belonged  to  A,  and  that  the  defendant 
took  them  by  legal  process  against  A ;  Replica- 
tion,—that  the  goods  were  the  property  of  B, 
Mid  not  of  A,  and  that  the  plaintiff  had  receiv- 


ed  them  of  B  to  keep  for  him  and  to  deliver  on 
demand ;  Rejoinder,— that  B  brought  his  action 
of  trespass  against  this  defendant  for  the  same 
taking,  and  on  issue  joined  as  to  B's  title,  judg- 
ment was  rendered  for  the  defendant.  On  de- 
murrer ;—7/pW,  that  such  judgment  was  well 
pleaded  as  an  estoppel.  Burton  v.  Wilkinson, 
18  Vt.  186. 

20.  A  sued  B  in  trover  for  certain  cloth,  in 
which  suit  the  point  litigated  was,  whether  B 
had  taken  and  carried  away  the  cloth.  B 
obtained  a  verdict  and  judgment.  Afterwards 
B  sued  A  for  slander  in  charging  him  with  hav- 
ing stolen  the  cloth.  A  set  up  in  justification, 
under  a  notice,  the  truth  of  the  words  spoken. 
Held,  that  the  judgment  in  the  former  action 
was  conclusive  against  the  justification  set  up. 
Perkins  v.  Walker,  19  Vt,  144. 

21.  Where  there  is  an  attempt  to  fix  a 
liability  upon  a  party  to  a  record  in  a  new  and 
independent  proceeding,  he  is  not  estopped 
from  showing  the  true  relation  in  which  he 
stands  to  such  record — as  that  he  was  a  mere 
nominal  party.  Catk'n  v.  Allen,  17  Vt.  158. 
Boss  V.  Fuller,  12  Vt.  265. 

22.  Justice's  judgment,  ffeld,  arguendo, 
that  the  judgment  of  a  justice,  not  appealed 
from,  in  an  action  of  trespass  qua.  elau.  where 
the  title  of  land  is  brought  in  question  and  liti- 
gated, is,  like  the  judgment  of  the  county  court, 
conclusive  of  the  title.  Small  v.  Haskins,  26 
Vt.  209.  Bedfleld,  C.  J.,  contra.  But  see  same 
judge  in  Reynolds  v.  Provan,  31  Vt.  688. 

23.  Collateral  estoppels  discussed.  SmaU 
V.  Haskins. 

24.  Mutuality.  Estoppels  must  be  mutual, 
and  can  only  operate  upon  the  parties  to  the 
issue,  and  those  who  stand  in  privity  of  estate, 
or  descent.     Wright  v.  Hazen,  24  Vt.  143. 

26.  A  party  not  concluded  by  a  record  can- 
not insist  that  the  other  party  shall  be  conclud- 
ed  thereby,  for  both  must  be  bound  or  neither  is. 
KTiapp  V.  Marlboro,  81  Vt.  674.  But  see  Aus- 
tin V.  HaU,  48  Vt.  110.  Spencer  v.  Dearth, 
48  Vt.  98. 

26.  Husband  and  wife,  in  a  joint  action 
against  a  town,  had  recovered  final  judgment 
for  personal  injury  to  the  wife  caused  by  the 
insufliciency  of  a  highway.  In  a  second  action 
by  the  husband  to  recover  his  damages  for  loss 
of  service  of  the  wife,  medical  attendance,  &c; 
— Held,  that  the  former  judgment  was  conclu- 
sive upon  the  town  as  to  all 'the  facts  put 
in  issue  and  found  against  it  in  that  suit.  Lind- 
sey  V.  Danville,  46  Vt.  144. 

27.  The  defendant  had  agreed  to  pay  all 
claims  that  might  thereafter  come  up  against 
the  plaintiff,  as  administrator  of  an  estate. 
Such  a  claim  was  presented,  and  the  defend- 
ant, being  notified  of  it,  promised  to  take 
care  of  it  if  sued,  and  was  afterwards  notified 
of  suit  brought  upon  it.    He  had  before  offered 
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to  pay  part  of  it.  He  neglected  to  attend  the 
suit,  and  judgment  passed  against  the  plaintiff, 
which  the  plaintiff  paid.  In  an  action  to  re- 
cover the  sum  so  paid  ; — Held,  that  upon  these 
facts  the  defendant  was  precluded  from  object- 
ing that  this  was  not  a  claim  against  the  plain- 
tiff, as  administrator.  Bandall  v.  Kelsey^  46 
Vt.  158. 

28.  A  portion  of  the  demanded  premises 
had  been  decreed  to  the  plaintiff  in  a  former 
suit  in  chancery  in  his  favor  against  the  defend 
ant  and  others.  During  that  suit,  the  defend- 
ant had  obtained  a  deed  of  the  premises,  but 
the  title  under  it  was  not  in  issue  nor  litigated, 
although  the  defendant  might  have  been  per- 
mitted to  set  it  up,  on  application  to  the  court 
at  any  time  before  the  final  decree.  Held^  in 
ejectment,  that  the  defendant  was  not  estopped 
\xy  the  decree  from  setting  up  his  title  under 
said  deed.     Wing  v.  HaU,  47  Vt.  182. 

29.  A  party  is  not  estopped  by  his  bill  in 
chancery,  though  sworn  to  by  him,  from  ex- 
plaining by  his  own  and  other  testimony,  the 
circimistances  and  qualifications  under  which 
he  was  led  to  sign  and  swear  to  the  bill,  when 
it  is  read  in  evidence  against  him  in  another 
cause.     WMtcher  v.  M<yrey,  39  Vt.  459. 

30.  Case  of  an  estoppel  by  rule  of  court. 
aUUman  v.  Barney,  4  Vt.  381. 

See  Judgment. 

31.  Attachment  and  sheriff's  return. 
An  officer  was  commanded  by  his  writ  to  attach 
the  goods  and  chattels 'of  the  defendant  to  the 
amount  of  twenty  dollars ;  and  he  made  return 
thereon  that,  by  direction  of  the  plaintiff,  he 
had  attached  all  the  hay,  grain,  oats  and  peas 
in  the  defendant's  bam. — Heldy  (1),  that  the 
officer  was  estopped  from  saying  that  there  was 
no  hay,  grain,  oats  or  peas  in  the  barn ;  (2), 
that  the  writ  and  return  were  prima  faxie  evi- 
dence that  the  property  attached  was  of  the 
value  of  twenty  dollars.  Barney  v.  Week$,  4 
Vt.  146. 

32.  Where  an  officer,  having  an  attachment 
for  service,  represents  to  the  creditor  that  he 
has  made  a  valid  attachment  of  certiun  property, 
and  thereby  induced  the  creditor  to  rely  upon 
it  and  forego  making  any  further  attachment, 
which  he  might  then  have  done,  the  officer  is 
bound  by  his  representations,  and  estopped 
from  showing  that  in  fact  he  made  no  legal  at- 
tachment.   n<me«  V.  Spioer,  23  Vt.  608. 

33.  The  plaintiff  and  defendant,  two  officers, 
made  attachments  of  the  same  property  at  about 
the  same  time,  so  as  to  make  it  doubtful  which 
had  the  priority,  and  thereupon  they  agreed  to 
divide  the  property  equally  between  them.  The 
property  was  duly  charged  in  execution  by 
both  sets  of  creditors,  when  the  defendant 
seized  and  sold  all  the  goods  on  the  executions 
committed  to  him.  In  an  action  of  trover;— 
RM^  that  such  agreement  was  upon  good  con- 


sideration ;  that  the  defendant  could  not,  after 
that,  raise  the  question  of  priority;  and  that 
the  plaintiff  could  recover  the  value  of  one-half 
the  property.     Lyman  v.  Dow,  26  Vt.  406. 

34.  A  sold  a  wagon  to  B,  to  remain  A's 
property  until  paid  for.  B  repaired  it,  adding 
four-fold  to  its  value,  and  without  paying  for  it, 
sold  and  delivered  it  to  C.  A  sued  B  for  this 
and  other  indebtedness,  and  attached  the  wag- 
on in  the  possession  of  C,  and  sold  it  on  execu- 
tion. In  an  action  of  trespass  by  C  against  the 
attaching  officer ;  —Held,  that  he  could  defend, 
under  the  general  issue,  as  the  servant  of  A,  the 
owner ;  and  that  the  attachment  was  no  estoppel 
as  to  A*8  title  as  owner.  Child  v.  Allen,  33  Vt. 
476. 

35.  In  9eire  fa^das  upon  a  recognizance  for 
the  prosecution  of  an  appeal,  where  interven- 
ing damages  were  claimed; — Held,  that  the  de- 
fendant was  not  estopped  by  the  sherifTs  return 
of  nulla  bona  on  the  execution,  from  showing 
the  real  condition  of  the  debtor's  property. 
Green  v.  ShurtUff,  19  Vt.  692. 

36.  The  plaintiff,  a  mortgagee,  brought  a 
trustee  writ  upon  the  mortgage  debt,  of  which 
the  officer,  without  direction  of  the  plaintiff, 
made  additional  service  by  attaching  the 
mortgaged  premises.  The  plaintiff  entered  his 
suit  and  prosecuted  it — as  the  fact  was  found — 
merely  to  hold  the  trustee,  and  not  with  the  in- 
tention of  holding  the  premises  on  the  attach-, 
ment.  Held,  that  this  was  not  such  a  ratifica- 
tion of  the  attachment  of  the  land,  as  to  estop 
the  plaintiff  from  his  right  of  entry  on  the 
premises  under  his  mortgage,  although  there 
was  no  notice  given  of  any  disclaimer  of  this 
unauthorized  act  of  the  officer.  Mason  v.  Oray^ 
86  Vt.  808. 

IV.    Equitable  Estoppel. 

37.  Boles  and  instances.  If  one  stands 
by  and  sees  his  own  property  sold,  or  dealt  with 
by  another,  he  is  estopped  from  afterwards 
setting  up  his  own  title  against  persons  thus 
purchasing,  or  giving  credit  upon  it,  even 
though  his  own  conduct  resulted  from  mere 
carelessness  or  negligence,  and  with  no  real 
purpose  to  defraud.  Cktdy  v.  Otoen,  34  Vt. 
6«8. 

38.  The  plaintiff  was  in  fact  the  owner  of 
certain  sheep  in  the  possession  of  the  defendant. 
The  defendant,  being  about  to  sell  the  sheep, 
inquired  of  the  plaintiff  if  he  owned  them,  and 
offered  to  give  them  up  if  he  did.  The  plaintiff 
replied  that  he  had  no  claim  to  or  interest  in 
the  sheep.  Upon  this  understanding,  the 
defendant  sold  them,  ffeld,  that  the  plaintiff 
was  estopped  thereby  from  setting  up  any  title 
to  the  sheep.    Downer  v.  FHnt,  28  Vt.  627. 

39.  Where  the  grantee  of  lands  was  present 
when  his  grantor  re-sold  them,  witnessed  the 
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deed,  received  part  of  the  purchase  money  and 
fraudulently  concealed  his  own  claim ; — Held, 
at  law,  that  he  was  estopped  from  setting  up 
his  claim  against  the  second  grantee;  I'cers  v. 
Chandler,  1  D.  Chip.  48.     8,  C,  N.   Chip.  61. 

40.  B,  a  second  mortgagee,  stood  by  and 
saw  the  mortgagor  induce  A,  a  first  mortgagee, 
to  release  his  mortgage  and  take  an  assignment 
of  another  security  which  he  supposed  to  be 
next  to  his  own,  but  which  was  in  fact  subse- 
quent to  B's  mortgage.  B  was  an  attesting 
witness  to  the  assignment,  and  for  a  long  time 
treated  it  as  prior  to  his  own  claim,  and  led  A 
into  that  belief.  Held,  that  such  substituted 
security  should  be  preferred  to  B's  mortgage. 
Stafford  v.  BalUm,  17  Vt.  829. 

41.  Where  the  defendant,  occupying  the 
position  of  a  mortgagor,  had  surrendered  the 
premises  to  the  orator,  who  occupied  the  posi- 
tion of  a  mortgagee  and  had  paid  for  them  their 
full  value,  and  the  orator  had  conveyed  the 
property  with  covenants  of  warranty,  being 
induced  by  the  acts,  declarations  and  conduct 
of  the  defendant  so  to  do,  and  upon  the  pro- 
fessed surrender  by  the  defendant  of  all  claim 
to  the  premises  ',—Held,  that  the  defendant  was 
estopped  from  asserting  any  claim  to  the  prem- 
ises, or  right  to  redeem  them,  after  they  had 
become  enhanced  in  value.  Wtietler  v.  WiUard, 
44  Vt.  640. 

42.  Effect  upon  one's  title  as  mortgagee  in 
lands,  by  silence  as  to  his  claim,  when  he  wit- 
nesses the  sale  to  another  as  free  from  any 
claim,  reads  and  witnesses  the  deed,  and  knows 
that  the  purchaser  believes  it  to  be  unincum- 
bered—see  MiU«r  V.  Binghamy  29  Vt.  82,  89. 

43.  The  rule  as  to  an  estoppel  in  pats  appli 
cable  to  personal  property,  was  hM,  in  an  action 
of  ejectment,  to  apply  equally  to  real  property, 
and  a  title  of  record  was  defeated  thereby. 
Shaw  V.  Beede,  35  Vt.  204. 

44.  An  estoppel  in  pais,  as  affecting  a  legal 
title,  is  quite  as  effectual  in  a  court  of  law,  as 
in  a  court  of  equity.  A  resort  to  equity,  in 
such  case,  was  held  unwarranted.  Vt,  Copper 
Mining  Co,  v.  Ormshy,  47  Vt.  709. 

46,  Where  A  and  T  owned  certain  land  in 
common,  and  their  respective  titles  were  spread 
upon  the  town  records,  and  T  mortgaged  the 
entire  premises,  and  A  being  present  drew  jip 
and  signed  the  mortgage  note  as  surety  for  T, 
and  drew  the  mortgage,  filled  up  the  certificate 
of  acknowledgement,  and  witnessed  the  execu- 
tion of  the  mortgage ; — SemhU,  that  the  mort- 
gagee and  his  assignee  were  chargeable  with 
notice  of  the  real  title  of  T,  and  that  A  would 
not  be  estopped  from  setting  up  his  title,  there 
being  no  legal  fraud ;  and  field,  that  the  defend- 
ant's levy  of  an  execution  upon  the  share  of  A 
in  the  land,  as  it  appeared  on  the  records,  was 
good  as  against  the  mortgage.  Btgelmo  v. 
TopUff,  25  Vt.  278. 


46.  A  was  confessedly  the  owner  of  a  cer- 
tain number  of  acres  off  the  south  end  of  a  lot 
of  land,  and  B  of  the  balance  of  the  lot,  but  the 
parts  were  not  distinguished  by  any  line  or 
boundary.  They  employed  a  surveyor  to  run 
and  mark  the  line  between  them,  and  he,  by 
mere  mistake  of  measurement  or  calcuhition, 
ran  and  marked  the  line  too  far  south.  Held, 
that  the  parties  were  not  concluded  thereby— 
the  true  boundary  not  bemg  disputed,  indefinite, 
or  uncertain.    Bumell  v.  Maloney,  89  Vt.  579. 

47.  It  is  indispensable  to  the  creation  of  an 
estoppel  by  representations,  that  the  party  to 
whom  the  representations  are  made,  should  rely 
and  act  upon  them.    Ih. 

48.  Where  A,  using  an  alley  as  a  way  to  his 
lot,  saw  B  erecting  a  bam  across  the  alley  so  as 
entirely  to  close  the  same,  without  objection  or 
notice  of  any  claim  of  right  in  the  alley,  but 
protested  against  extending  the  building  four 
inches  upon  A's  lot ; — Held,  that  A  was  estopped 
from  thereafter  claiming  a  right  of  way  in  the 
alley  against  B  and  his  grantees.  Dod^e  v. 
Stacy,  89  Vt.  558. 

49.  A  parol  declaration  or  stipulation  of  the 
former  owner  of  lands  as  to  his  possession, — as 
that  he  should  not  claim  the  land  by  possession, 
— does  not  estop  his  grantee,  who  took  his  deed 
while  his  grantor  was  in  possession  and  without 
knowledgeof  such  stipulation.  Hodges  y,  Eddy, 
41  Vt.  485. 

50.  A  party  occupying  lands  by  consent  of 
another,  is  estopped  from  setting  up  an  adverse 
title  in  an  action  against  him  for  use  and  occu- 
pation.    CUmgh  v.  HorUm,  42  Vt.  10. 

61.  A  party  may  vary  his  liability  and  rights 
as  fixed  by  a  written  contract,  by  what  he  may 
agree  or  do  after  the  making  of  it,  and  so  as  to 
be  estopped  from  insisting  upon  the  interpreta- 
tion apparent  on  its  face.  MontpeUer  d  Wells 
Eiver  E,  Co.  v.  Langdon,  45  Vt.  137. 

62.  Bequisites.  An  estoppel  in  pais  exists 
where  a  party  makes  a  statement  to  another, 
which  that  other  relies  and  acts  upon,  and 
which  it  would  be  a  fraud  in  the  party  making 
the  statement  to  afterwards  controvert,  so  far  as 
the  statement  affects  the  other's  pecimiary 
rights.  Aldis,  J.,  in  SJtaw  v.  Beebe,  85  Vt. 
208. 

63.  A  man  who  has  induced  a  course  of 
action  in  another  by  his  conduct  or  declarations, 
must  stand  by  them,  whether  true  or  false. 
Be^ld,  J.,  in  Soper  v.  Frank,  47  Vt.  868. 

64.  If  one  man  has  made  a  representation, 
which  he  expects  another  may  or  will  act  upon, 
and  the  other  does  in  fact  act  upon  it,  he  is  estop- 
ped to  deny  the  truth  of  the  representation.  This 
is  in  order  to  preserve  good  faith  and  prevent 
fraud,  and  is  almost  the  only  ground  of  an  es- 
toppel in  pais,  Bedfleld,  J.,  in  Hieks  v.  Cram, 
17  Vt.  455.  45  Vt.  187. 

55.    Thus,  where  one  suffered  himself  to  be 
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held  out  to  the  world  as  a  partner  in  a  firm,  he 
was  heid  liable  for  all  debts  contracted  by  the 
firm  upon  the  joint  credit  of  themselves  and 
hiuL  lb.  449.  See  Dams  v.  Bradley,  24  Vt. 
64.  ^ 

56.  So,  when  A,  knowing  that  B  was  pro- 
posing to  purchase  a  piece  of  land  adjoming  A's 
land,  pointed  out  to  B  the  division  line,  and  B 
made  his  purchase  relying  upon  A's  represen- 
tations as  to  the  line,  A  is  estopped  from  dis- 
puting B's  title  up  to  that  line.  Spiller  v.  8crib- 
ner,  36  Vt.  246.  Halhran  v.  WhitcoTnb,  48  Vt. 
d06. 

57.  By  arrangement  between  the  defendant 
(the  maker  of  a  promissory  note  indorsed  to  the 
plaintiff  bank),  and  F  (the  president  of  said 
bank),  it  was  for  F  to  pay  the  note.  When  the 
note  fell  due,  the  defendant  and  his  indorser 
called  at  the  bank  to  attend  to  it,  and  they  were 
then  told  by  the  bank's  cashier  that  F  had 
informed  him  that  the  note  was  for  F  to  pay, 
and  that  F  had  directed  it  to  be  charged  to  him 
in  his  account  with  the  bank,  and  that  tbis  had 
been  so  done,  and  they  need  give  themselves 
no  further  trouble  about  it.  Relying  upon  this 
as  true,  the  defendant  afterwards  paid  over  to 
F  a  sum  of  money  belonging  to  him  in  the 
defendant's  hands,  nearly  enough  to  satisfy  the 
note.  In  fact,  F  had  not  paid  the  note,  and 
it  was  not  charged  to  bim  in  his  account  with 
the  bank,  and  he  died  insolvents  Heldy  that 
the  bank  was  estopped  from  recovering  upon 
the  note,  even  any  balance  which  might  be  due 
from  the  defendant  to  F  upon  a  settlement  of 
accounts,  although  tlic  cashier  did  not  know, 
when  he  made  those  representations,  that  the 
defendant  had  Fs  money  in  his  hands.  Manu- 
faeturertC  Bank  v.  Scofield,  39  Vt.  690  ;  and  see 
Hiekok  v.  F(mn.  &  Meek,   Bank,  86  Vt.  476. 

58.  To  give  one's  declaration  the  force  of 
an  estoppel  in  pain  as  against  his  claim,  it 
should  appear  that  such  declaration  was  made 
with  the  intent  of  leading  the  other  party  to 
believe  that  such  claim  would  not  be  enforced, 
and  thereby  such  party  has  been  led  to  do,  or  to 
omit  to  do,  something  in  regard  thereto  that 
has  been  to  his  injury.  White  v.  Langdon,  80 
Vt.  699.     Strong  v.  RUmorih,  26  Vt.  866. 

59.  An  equitable  .estoppel,  or  estoppel  in 
pais,  cannot  be  set  up,  unless  it  appears  that 
the  action  of  the  party  setting  it  up  was  influ- 
enced by  the  act,  declaration  or  omission 
claimed  to  constitute  the  estoppel.  Wooley  v. 
Eds(m,  86  Vt.  214. 

60.  The  declarations  of  a  party  cannot  ope- 
rate as  an  estoppel  in  favor  of  a  person  having 
no  knowledge  of  them,  and  consequently  in  no 
way  misled  by  them.  BttekUn  v.  Seals,  88  Vt. 
668. 

61.  Where  the  conditional  guarantor  of  a 
note  became  acquainted,  after  his  guaranty, 
with  facts  which  constituted  a  defense  for  him ; 


— Held,  that  his  omission  to  give  notice  of  such 
facts  to  the  holder  and  of  his  intention  to  avail 
himself  thereof,  was  not  a  waiver  of  such  de- 
fense, where  the  holder  had  not  been  induced 
to  alter  his  course  by  not  having  notice.  Russell 
V.  Buck,  14  Vt.  147. 

62.  A  promise  by  a  debtor  to  an  assignee  to 
pay  the  claim  assigned,  but  which  was  made 
without  consideration,  and  was  not  made  a 
ground  of  action,  and  which  the  assignee  had 
not  been  induced  to  act  upon  to  his  prejudice, 
was  held  not  to  operate  as  an  estoppel  to  the 
setting  up,  in  equity,  of  an  equitable  set-oflf 
against  the  assignee,  which  existed  against  the 
assignor  at  the  time  of  the  assignment.  Foot  v. 
Ketchum,  16  Vt.  258. 

63.  Tlie  plaintiiT  was  in  possession  of  three 
cows,  two  of  which  the  defendant,  an  officer, 
attached  upon  a  writ  in  favor  of  G.  After  the 
attachment,  but  before  sale  on  the  attachment, 
the  plaintiiT  told  G's  attorney  that  he  owned  all 
three  of  the  cows.  Afterwards,  but  before  the 
sale,  he  told  the  defendant  that  one  of  the  cows 
attached  belonged  to  his  father,  and  the  other 
was  his  own,  and  was  his  last  and  only  cow, 
and  forbade  the  sale  of  it ;  but  the  defendant 
proceeded  to  sell  it.  In  an  action  of  trespass 
for  the  taking  and  conversion  of  the  cow ; — 
Held,  that  the  plaintiff  was  not  estopped  by  his 
declaration  to  G's  attorney,  from  claiming  that 
this  was  his  last  and  only  cow ;  because,  re- 
garding the  attaclmient  as  the  trespass,  the 
admission  was  made  subsequent  to  it,  so  that 
the  attachment  could  not  have  been  made  on 
the  faith  of  it ;  and,  regarding  the  sale  as  the 
trespass,  the  defendant  took  the  risk  as  to 
which  of  the  declarations  of  the  plaintiff  should 
prove  to  be  true.  Robinson  v.  Hawkins,  38  Vt. 
698. 

64.  The  defendant,  administrator  of  a  lessee 
of  a  farm  and  of  stock  in  which  the  estate  of 
the  intestate  had  some  interest,  while  proceed- 
ing to  have  the  stock  appraised  and  inventoried, 
inquired  of  the  plaintiff  (the  lessor)  if  he  claimed 
any  of  the  property,  and  the  plaintiff  replied 
that  he  had  no  interest  in  it ;  whereupon  the 
defendant  proceeded  and  had  the  appraisal  and 
inventory  made,  and  returned  and  accepted  by 
the  probate  court ;  but  before  the  defendant 
had  sold  any  of  the  property,  the  plaintiff 
claimed  it  of  him  and  forbade  the  sale.  In  an 
action  of  trover  for  a  subsequent  sale ; — Held, 
that  the  plaintiff  was  not  estopped  of  hi^  claim. 
Turner  v.  Walda,  40  Vt.  51. 

65.  Assumpsit  for  two  yoke  of  oxen  that 
the  plaintiff  claimed  to  have  sold  to  the  defend- 
ant,  through  the  plaintiff's  agent.  The  defend- 
ant claimed  that  he  bought  the  oxen  as  the 
agent  of  his  son,  and  that  the  plaintiff's  agent 
knew  this  at  the  time  of  the  trade.  The  plain- 
tiff called  on  the  defendant  for  pay,  and  the 
defendant  replied  that  he  could  not  pay  the 
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money,  but  offered  his  note,  and  said  nothing 
indicating  that  the  debt  belonged  to  his  son  to 
pay.  The  plaintiff,  in  reply,  said  it  was  a  cash 
trade  and  he  wanted  the  money,  and  refused 
the  note.  The  defendant's  son  afterwards 
became  bankrupt.  It  not  appearing  that  the 
defendant  then  understood  that  the  plaintiff 
claimed  that  he  was  primarily  liable,  nor  that 
the  conduct  of  the  plaintiff  was  influenced  by 
the  admissions  or  conduct  of  the  defendant ; — 
Held,  that  the  defendant  was  not  estopped 
from  denying  his  liability.  Ripley  v.  Billings j 
46  Vt.  542. 

66.  A  party  is  not  bound  or  estopped  by  an 
admission  or  statement,  when  made  in  good 
faith,  or  under  a  mistaken  impression  of  its 
nature  or  extent  in  fact.  In  order  to  an  estoppel 
thereby,  it  must  appear  aflirmatively  that  the 
declarations  were  made  with  an  intent  to  induce 
a  line  of  conduct  which  the  other  party  would 
not  otherwise  have  taken,  and  that  in  reliance 
upon  those  declarations  that  line  of  conduct 
was  pursued— so  that,  if  the  fact  stated  or  ad- 
mitted were  allowed  to  be  disproved,  it  would 
operate  as  a  fraud  and  injury  to  the  party  rely- 
ing upon  it.  Wakefield  v.  Crossman,  25  Vt. 
296. 

67.  No  party  is  estopped  by  an  admission 
made  in  ignorance  of  his  rights,  induced  by  an 
innocent  mistake  of  facts  in  material  points. 
Thrall  v.  Lathrop,  30  Vt.  307. 

68.  An  estoppel  in  pais  was  held  not  to 
apply  to  a  case  where  there  was  no  intent  to 
deceive  by  the  representations  made,  and  where 
the  party's  attention  was  not  called  to  the 
material  fact  in  question.  Church  v.  Fair 
hrother,  88  Vt.  33. 

69.  A  party  cannot  be  covertly  led  into  a 
declaration  which  shall  operate  as  an  estoppel 
in  pais,  or  equitable  abandonment  of  a  claim,  a 
kind  of  perpetual  disclaimer.  In  order  to  this, 
he  should  be  made  fully  aware  of  the  interest 
of  the  parly  making  the  jnquiry,  or  that  the 
declaration  is  going  to  be,  or  will  be  likely  to 
be,  relied  upon  by  some  one.  Wooley  v.  Cham- 
berlain, 24  Vt.  270. 

70.  The  defendant  gave  the  plaintiff  a 
promissory  note  for  bis  accommodation  and 
without  consideration,  to  be  used  by  him  as 
collateral  security  for  his  debt  to  A,  and  it  was 
so  used.  The  plaintiff  paid  that  debt.  After- 
wards, and  while  the  note  was  overdue,  A,  pro- 
posing to  take  the  same  note  as  collateral  secur- 
ity for  a  new  obligation  for  the  plaintiff, 
inquired  of  the  defendant  whether  the  note  was 
due  and  whether  there  was  any  offset  to  it,  but 
did  not  inform  him  that  the  debt  for  which  it 
was  originally  used  as  collateral  was  paid,  nor 
did  the  defendant  know  that  fact.  The  defend- 
ant replied  that  the  note  was  due,  and  that 
there  was  no  offset  to  it.  Thereupon  A  took 
an  assignment  of  the  note  from  the  plaintiff  as 


collateral  security  for  such  new  obligation 
assumed  by  A.  In  an  action  upon  the  note 
brought  for  the  benefit  of  A  ;—Held,  that  the 
defendant  was  not  bound  by  the  admission  so 
made  by  him,  by  reason  of  A's  suppression  of 
the  fact  that  the  debt  was  paid  for  which  it  had 
been  first  given  as  collateral ;  and  that  the 
plaintiff  could  not  recover.  Sa^eant  v.  Bar- 
geant,  18  Vt.  371. 

71.  Where  one  is  inquired  of  as  to  a  matter 
in  respect  to  which  his  answer  may  affect  his 
pecuniary  interest,  he  has  a  right  to  know 
whether  the  person  making  the  inquiry  has  an 
interest  which,  entitles  him  to  make  it,  and 
what  the  object  of  the  inquiry  is,  and  that  the 
answer  will  be  relied  upon.  Unless  so  informed, 
and  where  he  may  think  that  mere  inquisitive- 
ness,  or  idle  or  impertinent  curiosity  prompts 
the  question,  then  his  answers  should  not 
affect  his  legal  rights,  or  pecuniary  interests. 
Hackm  V.  Callender,  82  Vt.  97. 

72.  H  purchased  and  paid  for  land,  taking 
a  deed  in  the  name  of  F,  but  took  and  main- 
tained possession  as  apparent  owner.  W,  an 
attorney,  having  for  collection  a  demand  against 
H,  inquired  of  him  if  he  owned  the  land,  and 
H  replied  that  it  belonged  to  F.  Afterwards, 
W,  having  a  demand  for  collection  against  F, 
again  inquired  of  H  if  he  had  any  claim  to  the 
land,  and  H  answered  substantially  that  he  had 
not,  but  the  land  belonged  to  F ;  whereupon 
W  attached  it  for  the  debt  of  F  and  set  it  off  on 
execution.  It  appearing  that  W  made  no  dis- 
closure to  H  of  the  object  of  his  inquiry,  and 
that  his  intent  was  to  keep  II  ignorant  of  his 
purpose  ;—Held,  in  a  bill  by  H  to  enjoin  the 
setting  up  of  such  levy,  that  he  was  not  con- 
cluded by  his  answer  so,  under  the  circum- 
stances, given,  and  that  they  were  not  sufl9cient 
to  rebut  the  notice  of  equitable  title  raised  by 
his  possession.    lb. 

V.     Pleading,  and  Giving  in  Evidsnob. 

73.  Matter  of  estoppel,  not  relied  on  as 
such  in  the  pleadings,  cannot  be  urged  to  the 
exclusion  of  evidence  of  fraud  in  procuring  the 
instrument  claimed  to  be  an  estoppel.  Satpyer 
V.  Hayt,  2  Tyl.  288. 

74.  Where  the  matter  does  not  amount  to  a 
full  and  complete  estoppel,  and  cannot  be 
pleaded  as  such,  or  the  party  has  no  opportunity 
to  plead  it,  he  may  show  it  in  evidence.  Dorset 
V.  Manchester,  3  Vt.  370. 

75.  Where  a  party  has  opportunity  to  plead 
matter  in  estoppel,  he  is  bound  so  to  plead  it ; 
and,  if  he  omits  it,  the  jury  will  not  be  bound 
by  the  estoppel,  but  may  find  according  to  the 
fact.  If,  however,  there  has  been  no  oppor- 
tunity to  plead  the  matter  as  an  estoppel,  it 
may,  in  general,  be  given  in  evidence,  and  it 
will  have  the  same  conclusive  effect  as  in  cases 
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where  it  is  pleaded.  Isaacs  v.  Clofrky  12  Vt. 
693 ;  and  see  17  Vt.  419.  19  Vt.  144.  86  Vt. 
580.    Lord  v.  BigeUm,  8  Vt.  446. 

76.  A  party  cannot  be  estopped  to  plead  the 
general  issue.  An  estoppel  can  be  replied  only 
where  the  defendant  pleads  some  particular 
fact  or  matter  as  to  which  he  is  concluded  as 
party,  or  privy.  On  trial  under  the  general 
issue,  the  matter  relied  upon  as  concluding  the 
defendant  can  only  be  given  in  evidence.  Fry 
V.  Cook,  2  Aik.  842. 

77.  Where  a  former  adjudication  is  relied 
upon  as  having  determined  the  entire  merits  of 
the  controversy  now  in  hand,  it  need  not  be 
pleaded  as  an  estoppel,  but  may  be  treated  as 
an  equitable  defense,  like  payment,  &c.,  and 
in  some  actions,  as  assumpsit,  &c.,  may  be 
given  in  evidence  under  the  general  issue ;  in 
others,  as  trespass,  &c.,  it  need  only  be  pleaded 
as  in  any  other  plea  in  bar,  and  not  as  an 
estoppel.     Gray  v.  Pingry,  17  Vt.  419. 

78.  The  greatest  strictness  is  required  in 
pleading,  estoppels.  Every  fact  necessary  to 
create  the  estoppel  must  be  alleged  with  the 
strictest  certainty,  and  that  all  these  facts  appear 
by  the  record  which  is  vouched  as  an  estoppel ; 
and  the  plea  in  its  conclusion  must  rely  upon 
the  estoppel.  The  court  then  determines  the 
matter  on  inspection  of  the  plea,  if  demurred 
to,  or  of  the  record,  if  that  be  denied.    Ih, 

79.  Where  a  former  adjudication  is  relied 
upon  as  settling  some  collateral  fact  involved 
in  the  present  trial,  and  this  is  pleaded  in  estop- 
pel, it  must  appear  by  the  record  of  the  former 
judgment  vouched  in  the  plea,  in  order  to  be 
conclusive,  that  that  fact  was  put  distinctly  in 
issue  and  was  determined.    Ih, 

80.  In  order  to  estop  a  party  from  proving 
a  fact  because  the  fact  had  been  found  against 
him  in  a  former  suit,  it  must  appear  that  the 
precise  question  was  adjudicated  in  such  suit, 
If,  from  the  record  relied  upon,  it  appears  pos- 
sible that  the  question  was  left  undecided,  there 
is  no  estoppel,  for  an  estoppel  must  be  certain 
to  every  intent.    Aiken  v.  Peck,  22  Vt.  255. 


EVIDENCE. 

I.    Nature,  Kinds   and   Effect,    in 

Gbneral. 

II.    Circumstantial   and   Corrobora- 
tive. 

III.  Presustptions — Burden  of  Proof. 

IV.  Admissions  and  Declarations. 
V.    Hearsay. 

1.  In  general. 

2.  Declarations  of  deceased  per- 

sons. 

3.  Recital  in  deed. 

4.  Reputation. 


VI.    Dying  Declarations. 
VII.    Testimony  of  Former  Witness. 
Vni.    Res  Gest^. 
IX.    Opinion — Purpose,  Intent,  &o. 
X.    Handwriting  —  Attesting     Wit- 
ness. 
XI.    Ordinances  ;    Private  Statutes  ; 
Foreign  Laws  ;    Judiolal  Pro- 
ceedings. 
XII.    Best  and  Secondary. 

XIII.  Documentary. 

1.  Town  derlds  records  and  cer- 

Ufteates. 

2.  Court  records  and  files. 
8.  Officer's  rePums. 

4.  Other  official  entries. 

5.  Private  documents. 

XIV.  Parol  Evidence. 

1.  In  general. 

2.  To  vary  a  writing  ;  to  give  it 

appUeation. 

I.    Nature,  Kinds  and  Effect,  in  General. 

1.  MeaJiiire  of  proof.  There  is  no  middle 
rule  of  evidence  between  that  of  criminal  cases, 
where  the  evidence  to  warrant  a  conviction 
must  exclude  all  reasonable  doubt,  and  that  of 
ordinary  civil  cases,  where  a  bare  balance  suf- 
fices. But  in  civil  cases,  whenever  the  act 
alleged  involves  fraud,  dishonesty  or  crime,  the 
legal  presumption  of  innocence  which  prevails 
equally  in  all  cases,  criminal  or  civil,  must  be 
overcome  by  evidence  by  the  party  who  asserts 
the  contrary.  The  stricter  rule  applied  to 
criminal  trials  is  on  account  of  the  penal  con- 
sequences of  a  conviction.  Bradish  v.  Bliss, 
85  Vt.  326. 

2.  This  ordinary  rule  in  civil  cases  was  ap- 
plied to  an  action  of  trespass  for  burning  a  bam, 
which  involved  the  crime  of  arson.  lb. ;— and 
to  an  action  of  Zander,  where  the  plea  justified 
charge  of  forgery.    Briggs  v.  Cooper.    lb,  329. 

3.  Good  character.  Evidence  of  general 
good  character  is  not  admissible  in  defense  in 
civil  causes,  except  where  the  question  of  char- 
acter is  directly  in  issue  and  material  to  the 
amount  of  damages, — as  in  slander,  and  seduc- 
tion. Aldis,  J.,  in  Wright  v.  McKee,  87  Vt. 
161. 

4.  Held,  not  admissible  in  an  action  of  tro- 
ver,  with  a  count  in  case,  where  the  plaintiff's 
testimony  virtually  diarged  the  defendant  with 
the  crime  of  embezzlement.    lb. 

5.  Affirmatiye.  As  a  general  rule,  other 
things  being  equal,  aflSrmative  testimony  is 
entitled  to  itaore  weight  than  negative.  Bates 
V.  alley,  47  Vt.  1.  Barrett,  J.,  in  Hine  v. 
Pomeroy,  89  Vt.  219. 

6 .  The  prisoner  claimed  that  on  a  day  named 
he  was  at  a  circus  at  B,  and  returned  to  R  on 
the  midnight  train.    As  tending  to  contradict 
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ihia;— Held,  that  the  State  might  show  by  a 
witness,  who  knew  the  prisoner,  that  he 
attended  the  circus  at  B  that  day  and  returned 
to  R  on  the  midnight  train,  was  in  and  out  of 
the  circus  several  times  and  went  through  the 
train,  and  did  not  see  the  prisoner.  State  v. 
Phmr,  48  Vt.  866. 

II.    Circumstantial  and  Cokkoborative. 

7.  Relevancy— Ctoeral  rule.  All  facts 
and  circumstances  upon  which  any  reasonable 
presumption  or  inference  can  be  founded  as  to 
the  truth  or  falsity  of  the  issue,  or  disputed 
fact,  are  admissible  in  evidence.  Richardson 
V.  Royalt^m,  dtc,  T.  Co.,  6  Vt.  496. 

8.  Application.  Where  the  defendant  was 
under  a  written  contract  not  to  sell  certain  prop- 
erty without  giving  the  plaintiff  ninety  days' 
notice,  and  likewise  allowing  him  a  preference 
in  the  purchase  ;—Hfld,  that  such  notice  might 
be  proved  by  circumstances,  as  also  a  waiver  of 
such  notice  and  preference.  Wood  v.  Stewart, 
7  Vt.  149. 

9.  If  one  receives  of  another  several  chattels 
at  the  same  time  and  under  like  circumstances, 
and  uses  and  sells  a  part  as  his  own,  with  the 
knowledge  of  such  other  and  without  claim  on 
his  part,  this,  as  evidence  of  ownership  of  a 
part,  is  evidence  as  to  all.  Moon  v.  Hawks,  2 
Aik.  390. 

10.  The  poverty  of  an  execution  debtor 
was  held  admissible  in  evidence,  as  having  some 
tendency  to  prove  that  the  execution  might  have 
been  delivered  to  the  officer,  with  instructions 
not  to  commit  the  debtor  without  express  direc- 
tion. Dmmer  v.  B&wen,  12  Vt.  452.  17  Vt. 
262. 

11.  Where  the  plaintifTs  testimony  was  that 
a  certain  lot  of  wood  was  mostly  unsound,  rot- 
ten and  crooked ; —  Held,  that  it  was  competent 
for  the  defendant,  in  contradiction,  to  show 
that  the  standing  timber  from  which  the  wood 
was  cut  was  a  good  fair  lot  of  timber.  Oreen 
v.  Donaldson,  16  Vt.  162. 

12.  In  an  action  for  services,  the  defense 
was  that  tluy  were  rendered  under  a  special 
contract  for  a  definite  time,  and  that  the  plain- 
tiff quit  such  service.  The  parties  disagreed  in 
their  testimony,  as  to  the  terms  of  the  contract. 
The  plaintiff  was  allowed  to  prove  that  the 
defendant  had  said,  that  the  plaintiff  had  left 
him,  '*  and  he  should  set  his  long  head  to  work 
to  cheat  him  out  of  what  he  had  done."  Held 
admissible;  (1),  as  impeaching  the  testimony 
of  the  defendant ;  (2),  as  tending  to  show  the 
defendant's  understanding  of  the  contract.  Hill 
V.  Powers,  16  Vt.  616. 

13.  Upon  the  question  whether  a  person 
offered  as  surety  upon  a  note  was  a  sufficient 
security : — Held,  that,  in  addition  to  evidence 
of  his  solvency  and  credit,  evidence  of  his 


habits  for  industry  and  sobriety  was  admissible. 
Ha/rd  v.  Brown,  18  Vt.  87. 

14.  Where,  as  to  a  person  coming  from 
abroad  and  stopping  at  a  particular  place,  the 
question  was,  what  was  the  character  of  his 
stay  or  abode  at  a  particular  time— whether 
temporary,  merely,  or  permanent  with  a  pur- 
pose and  intent  to  make  that  his  residence  or 
home— his  continuing  to  reside  or  board  there 
after  the  date  in  question,  was  held  admissible, 
as  tending  to  show  a  purpose  to  remain  there 
from  the  beginning.  HuleU  w.HuUtt,  37  Vt  581. 

15.  Where  the  question  was,  whether  or  not 
one  coming  from  the  State  of  New  York  into 
this  State  had  changed  his  domicile,  evidence 
that  during  his  stay  in  this  State  he  continued 
to  pay,  in  the  State  of  New  York,  taxes  upon 
his  personal  property,  was  Jield  admissible, 
though  in  the  absence  of  evidence  as  to  the  law 
of  New  York  on  the  subject  of  taxation.    H). 

16.  Evidence  of  a  promise  to  pay  a  debt, 
not  effective  to  take  the  case  out  of  the  statute 
of  limitations  because  not  in  writing,  was 
admitted  as  tending  to  prove  the  origin^il 
indebtedness— the  judge  so  limiting  the  effect 
of  the  promise  in  his  charge.  Held  correct. 
Brewin  v.  Farrell,  39  Vt.  206. 

17.  A  fact  that  illustrates,  as  by  an  experi- 
ment, the  condition  of  the  subject  matter  of 
the  issue  in  controversy,  is  not  collateral  to 
that  issue,  but  is  direct  evidence  bearing  upon 
it— as,  the  condition  of  a  highway,  where  the 
question  is  as  to  its  sufficiency.  Walker  v. 
Westfield,  39  Vt.  246.  Kent  v.  Lincoln,  32  Vt. 
591. 

18.  To  prove  the  fact  that  B  had  purchased 
of  A,  and  was  the  owner  of,  certain  tan-bark 
delivered  by  A  at  B's  tannery,  evidence  was 
^fW  admissible  (A  being  dead),  that  immediately 
after  such  delivery.  A,  on  coming  from  the 
direction  of  the  tannery  to  a  store  a  few  rods 
distant,  exhibited  to  the  witness  a  note,  signed 
by  B  alone,  for  a  sum  which  was  the  value  of 
the  bark.     Henry  v.  Huntley,  37  Vt.  316. 

19.  The  fact  that  a  child  at  its  birth  had 
spasms  and  convulsions  was  allowed  to  be 
proved,  as  tending  to  show  the  condition  and 
health  of  the  mother  during  the  latter  part  of 
her  time  of  pregnancy,  as  affected  by  a  personal 
injury.  Held  correct.  Earl  v.  Tupper,  46 
Vt.  275. 

20.  The  note  sued  upon  being  properly  in 
evidence,  and  bearing  an  indorsement  of  part 
payment  in  the  handwriting  of  the  plaintiff, 
with  other  evidence  of  such  payment  and  in- 
dorsement, the  court  charged  that  if  the  indorse- 
ment was  made  in  good  faith  and  the  money 
was  actually  paid  by  the  defendant  understand- 
ingly  to  be  applied  as  payment  on  the  note, 
this  was  a  very  strong  circumstance  tending  to 
show  that  he  executed  the  note.  Held^  not  error. 
Wright  V.  WiWams,  47  Vt.  222. 
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21.  A  witness  who  formerly  owned  a  lot 
and  was  acquainted  with  a  stake  and  stones 
corner  as  the  N.  E.  corner,  and  who  had  lately 
examined  the  lot  and  comers,  was  allowed  to 
he  asked  and  to  answer  the  question,  where 
t^as  the  stake  and  stones  corner  when  he  owned 
the  lot,  in  reference  to  the  comer  now  claimed 
as  the  N.  E.  corner.  Small  v.  Ball,  47  Vt. 
486. 

22.  On  the  question  whether  a  person  did  a 
particular  thing  or  not,  the  character  of  the 
subject  matter,  and  the  circumstances  affecting 
the  relation  of  the  parties  to  that  subject  matter, 
affect  the  probability  of  the  thing  in  question 
having  been  done  as  claimed  ;  and,  in  contested 
questions  of  fact,  this  principle  is  applicable  as 
to  the  admissibility  of  circumstantial  evidence. 
BarreUy  J.,  in  Kimball  v.  Locke,  31  Vt.  686 
38  Vt.  165.     Camp  v.  Page,  42  Vt.  739. 

23.  The  plaintiff  had  let  his  farm  to  C  at  the 
halves,  and  certain  cattle  were  purchased  to  be 
put  on  the  farm,  for  which  purchase  the  plain 
tiff  advanced  his  own  money.  X^e  plaintiff 
claimed  that  he  bought  and  owned  the  cattle. 
The  defendant  claimed  that  the  plaintiff  and  C 
bought  the  cattle  together,  and  that  C  was  to 
repay  the  plaintiff  half  whenever  he  should  be 
able,  and  that  the  cattle  were  owned  in  com- 
mon ;  and  there  was  evidence  on  both  sides. 
Held,  that  at  this  stage  of  the  case  it  was^  com- 
petent for  the  plaintiff,  as  bearing  upon  the 
probability  of  the  fact  in  question,  to  prove 
that  at  the  time  of  the  alleged  joint  purchase  C 
was  poor  and  of  no  pecuniary  responsibility. 
Kimball  v.  Loeke,  31  Vt.  683 ;  citing  three  unre- 
ported cases ;  and  see  Utyughtan  v.  Clougk,  80 
Vt.  812.  Biuzell  v.  Willard,  44  Vt.  44 ;  and  for 
distinction,  see  Way  v.  Uolton,  46  Vt.  184. 

24.  The  intestate  made  an  agreement  with 
the  plaintiff  to  pay  her  a  certain  sum  per  year, 
payable  at  his  death,  if  she  would  live  with 
him  and  keep  his  house.  This  sum  was  appar 
ently  greatly  in  excess  of  the  value  of  the  ser- 
vices, and  the  defense  was  that  it  was  under- 
stood by  the  parties  to  be  in  part  a  mortuary 
gift.  Held,  that  evidence' of  the  narrow  cir- 
cumstances of  the  intestate  was  admissible  in 
defense,  as  tending  to  contradict  the  claim  that 
the  sum  promised  was  for  services  merely. 
Fro9t  V.  Fro8V$  Eat,  38  Vt.  639. 

25.  Evidence  that  the  plaintiff  had  paid  a 
debt  to  the  defendant  under  difficulty  and  press- 
ure, without  making  any  effort  or  proposition 
to  apply  it  upon  an  older  pretended  debt  of  the 
defendant  to  him,  or  making  any  claim  therefor, 
was  Jteld  admissible  as  tending  to  disprove  the 
existence  of  such  claim.  Strang  v.  SUcer,  35 
Vt.  40. 

26.  In  ftn  action  on  a  promissory  note,  the 
question  was  whether  the  plaintiff  had  agreed, 


addition  to  certain  mortgage  notes,  or  not ;  and 
there  was  direct  evidence  on  both  sides,  and 
contradictory.  Held,  that  it  was  competent 
for  the  plaintiff,  as  adding  probability  to  his 
testimony,  to  prove  that  the  lands  were  not,  at 
the  time  of  the  re-conveyance,  worth  more  than 
the  amount  of  the  mortgage  notes  agreed  to  be 
surrendered.    Houghton  v.  CUmgh,  30  Vt.  312. 

27.  Where  the  testimony  was  conflicting  as 
to  the  price  agreed  to  be  paid  upon  the  sale  of 
property ; — Held,  that  evidence  of  the  real  value 
was  admissible  as  showing  a  Qgobability  which 
party  was  right.     Kidder  v.  Smith,  34  Vt.  294. 

28.  In  a  bastardy  prosecution,  the  complain- 
ant had  testified  that  she  was  fourteen  years  of 
age  when  her  child  was  begotten ;  that  it  was 
begotten  by  the  defendant  while  she  was  riding 
home  with  him  from  a  concert  and  dance,  and 
that  she  had  not  seen  him  for  a  year  or  more 
before  this.  She  was  then  allowed,  against 
objection,  to  state  that  when  she  was  eleven 
years  old  slie  and  the  defendant  lived  in  the 
same  family,  and  that  he  then  had  connection 
with  her.  Held,  that  this  evidence  was  ad- 
missible ;  that  the  previous  familiarity  or  inti- 
macy between  the  parties  was  a  circumstance 
bearing  on  the  probability  of  the  fact  in 
question,  as  it  tended  to  illustrate  the  relation 
between  the  parties.  Imperfectly  reported  in 
Thayer  v.  Datis,  38  Vt.  163 ;  as  see  Sterling  v. 
Sterling,  41  Vt.  98.  Kimball  v.  Locke,  31  Vt. 
688. 

29.  Evidence  not  of  itself,  and  independent 
of  the  testimony  of  other  witnesses,  material, 
but  tending  to  confirai  the  testimony  of  another 
witness  as  to  a  material  matter,  upon  which 
the  testimony  is  contradictory,  becomes  material 
and  is  admissible.  Instance — Brown  v.  Welch, 
38  Vt.  241.  Be7ineU  v.  Stacy,  48  Vt.  163. 
Davis  V.  Windsor  Savings  Bank,  48  Vt.  532. 

30.  The  plaintiff  having  testified  that  a 
certain  agreement  was  made  by  the  defendant 
in  the  presence  of  U,  and  that  U,  acting  for 
both  parties,  made  a  written  statement  of  their 
accounts  upon  the  basis  of  which  such  agree- 
ment was  then  made  ',—Held,  that  such  written 
statement  was  admissible  as  corroborative  of 
the  plaintiff's  testimony.  Norton  v.  Doumer, 
38  Vt.  26. 

31.  Where  a  sheriff  had.  testified  that  the 
plaintiff's  attorney  gave  him  instructions  to 
take  a  particular  person  as  the  receiptor  of  pro- 
perty to  be  attached,  and  the  attorney  in  reply 
had  testified  that  he  did  not  give  such  instmc- 
tions ; — Held,  that  the  attorney  might  further 
testify  in  corroboration  that,  at  the  time  in 
question,  it  was  his  uniform  habit  and  custom 
of  business,  as  an  attorney,  not  to  give  such  in- 
structions, &c. ;  and  an  offer  of  such  testimony 
having  been  excluded,  the  judgment  was  re- 


on  receiving  from  the  defendant  a  re-convey-  versed.    Hine  v.  Pomeroy,  89  Vt.  211. 
ance  of  certain  lands,  to  surrender  this  note  in  I    32.    Action  upon  a  promissor}'  note  given  to 
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a  firm  in  adjustment  of  a  partnership  nmning 
account  against  the  defendant.  The  defendant 
had  a  running  account  against  one  of  the  part- 
ners, and  claimed,  and  his  testimony  tended  to 
prove,  that  at  the  time  the  note  was  given,  and 
afterwards,  it  was  agreed  that  his  account 
should  apply  upon  the  note.  The  plaintiflTs 
testimony  contradicted  this.  Held^  that  it  was 
competent  for  the  defendant,  as  rendering  his 
claim'  the  more  probable,  to  prove  that  the  re- 
spective accounts  accrued  under  an  original 
agreement  that  Hie  defendant's  account  against 
that  one  of  the  partners  should  apply  upon  the 
firm  account  against  the  defendant.  Camp  v. 
Page,  42  Vt.  789. 

33.  In  an  action  to  recover  for  goods 
sold  by  a  traveling  agent  of  the  plaintiff's,  the 
issue  was  whether  the  goods  were  sold  on  a 
credit  of  80  days,  as  the  plaintiff  claimed,  or  on 
a  credit  of  60  days,  as  the  defendant  claimed, — 
and  there  was  testimony  to  sustain  each  side. 
Tlie  agent  testified  that  he  sold  the  goods  on  a 
credit  of  80  days  only^  and  told  the  defendant 
that  his  employer  never  gave  longer  credit  than 
30  days,  and  that  he  had  no  authority  to  give  a 
longer  credit.  Held,  that  it  was  competent  to 
prove  by  the  plaintiff,  as  tending  to  confirm 
the  testimony  of  the  agent,  that  he  had,  in  no 
case  in  his  business,  ^iven  a  longer  credit  on 
the  sale  of  goods  than  30  days,  and  that  said 
agent  was  not  authorized  to  give  a  longer  credit, 
but  that  his  instructions  to  sell  only  for  cash 
down,  or  on  a  credit  not  exceeding  30  days, 
were  imperative.  Hardy  v.  Cheney,  42  Vt.  417. 

34.  In  an  action  for  wrongfully  running 
against  the  plaintiff  in  a  highway,  the  defend- 
ants claimed  and  testified  that  the  injury  was 
caused  by  their  horse  becoming  unmanageable 
without  their  fault.  Held  proper,  on  cross-ex- 
amination, to  inquire  into  their  line  of  conduct 
from  the  night  before,  and  on  their  route, 
whether  they  had  been  drinking,  wheth^  they 
had  driven  recklessly  from  the  start,  &c. 
Streeter  v.  Emns,  44  Vt.  27. 

35.  The  question  was,  whether  the  defend- 
ant had  paid  certain  money  to  the  plaintiff's 
agent.  The  agent  denied  such  payment,  and 
testified,  without  objection,  to  his  mode  of  doing 
such  business  for  the  plaintiff ; — among  other 
things,  that  he  was  accustomed  to  enter  all 
money  received  upon  a  cash  book,  and  that 
there  was  no  entry  of  such  money  on  the  cash 
book.  On  cross-examination,  the  questions  and 
the  answers  of  the  witness  made  the  impression 
that  his  denial  of  the  payment  resulted  mainly 
from  the  fact  that  the  cash  book  contained  no 
entry  of  such  payment.  Held,  that  it  was  com- 
petent, on  re-examination,  as  corroborative  of 
the  testimony  of  the  witness,  to  show  fully  the 
manner  in  which  the  business  was  done  and  the 
manner  of  keeping  and  making  entries  in  the 
book,  and  that  the  book  was,  to  this  extent  and 


for  this  purpose,  evidence.    Mimsgtwi  Bank  v. 
Evarts,  45  Vt.  298.    46  Vt.  75. 

36.  During  the  trial  of  a  case  for  an  injury 
upon  a  highway,  the  plaintiff  submitted  to 
one  personal  examination  by  the  defendant'^ 
medical  witnesses,  but  refused  to  submit  to 
another,  for  the  alleged  reason  that  she  was  too 
feeble  and  exhausted.  Held,  that,  to  rebut  any 
unfavorable  inference  from  such  refusal,  it  was 
competent  for  her  to  show  that  she  had,  on  an- 
other occasion  and  before  the  trial,  requested 
the  parties  in  interest  to  send  physicians  to  ex- 
amine her.     Durgin  v.  Danmlle,  47  Vt.  95. 

37.  Too  remote.  The  question  licing 
whether  the  name  of  A  subscribed  as  witness 
to  a  note  was  written  by  him,  about  which 
there  was  evidence  pro  and  con  ;—Held,  that 
evidence  that  B,  who  once  held  the  note,  had 
forged  the  name  of  A  as  subscribing  witness 
to  another  note  of  about  the  same  amount,  was 
not  admissible.  Ket'th  v.  Tayhr,  8  Vt.  153; 
and  see  Rowe  v.  Bird,  48  Vt.  578. 

38.  Upon  the  question  of  the  amount  of 
wool  certain  sheep  would  yield  as  affecting 
their  value,  evidence  that  the  sheep  **  compared 
favorably  "  with  the  best  flocks  in  the  coimtry 
—without  more — is  too  loose  and  indefinite  to 
be  received  in  evidence.  Mehin  v.  BuUard, 
85  Vt.  268. 

39.  The  question  l)eing,  whether  it  was  by 
the  action  of  standing  water,  or  of  frost,  that 
the  walls  of  a  certain  building  were  cracked 
and  thrown  out  of  shape,  evidence  of  the  action 
of  frost  upon  the  walls  of  another  building  25 
rods  distant  and  on  the  slope  of  the  same  ravine, 
was  held  to  have  been  properly  excluded,— it 
not  appearing  that  the  location  and  surround- 
ing conditions  of  the  two  buildings  were  so 
similar,  that  one  would  be  any  fair  test  for  the 
other.     Hayne*  v.  Burlington,  88  Vt.  850. 

40^  An  attorney  having  testified  that  he  did 
not  give  instructions  to  a  sheriff  to  take  a  par- 
ticular person  as  receiptor  of  property  attached, 
another  witness  testified  [irregularly]  that  the 
attorney  told  him  that  the  plaintiff  had  directed 
him  to  give  such  instructions  to  the  sheriff; 
and  the  court  below  charged  that  this  evidence 
tended  to  impeach  the  testimony  of  the  attor- 
ney. Held  erroneous,  for  that  there  was  no 
contradiction  between  the  two  statements,  and 
that  the  last  testimony  was  not  admissible. 
nine  V.  Pimieroy,  89  Vt.  211. 

41.  An  attorney  having  testified  that,  on 
delivering  an  attachment  to  an  officer  to  be 
served,  he  gave  no  instructions  as  to  taking  re- 
ceiptors, and  that  it  had  lieen  his  uniform  halilt 
and  course  of  business  as  an  attorney  not  to 
give  such  instructions  ',—Held,  that  it  was  not 
competent,  on  the  other  side,  to  prove  that  it 
was  the  practice  of  other  attorneys  in  the  same 
place  to  give  such  instructions.  S.  C,  40  Vt. 
108. 
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42.  The  plaintiff,  a  creditor  of  A,  claimed 
that  the  defendant  agreed  to  pay  the  debt. 
Meld,  that  the  fact  that  the  defendant,  under 
circumstances  similar  or  identical,  agreed  to 
pay  A's  indebtedness  to  another  creditor,  had 
no  legal  tendency  to  prove  such  claim  of  the 
plaintiff.  There  is  no  necessary  or  legal  con- 
nection between  the  two  facts.  Phelps  v. 
Ctmant,  80  Vt.  977 ;  and  see  8  Vt.  285,  and 
Bishop  V.  Wheeler,  46  Vt.  409. 

43.  A  witness  having  testified  in  his  depo- 
sition that  he  witnessed  a  collision  between  the 
carriages  of  the  parties,  and  that  at  the  time 
the  defendant's  carriage  struck  the  plaintiff's 
the  defendant  was  driving  at  a  fast  gait ; — Held, 
that  the  court  properly  excluded  other  parts  of 
the  deposition,  in  which  the  witness  stated  that 
in  driving  up  and  down  the  road,  before  the 
accident,  the  defendant  was  driving  at  a  very 
fast  gait,  and  that  the  gait  at  the  time  of  the 
collision  was  the  same,  ^anes  v.  Norihouse, 
46  Vt.  687. 

ni,     Pbesumptions— Burden  of  Proof. 

44.  In  general.  Presumptions  must  always 
rest  upon  acknowledged  or  well  established 
facts,  and  not  upon  presumptions.  Richmond 
V.  Aiken,  35  Vt.  824.  One  presumption  can- 
not be  based  upon  another.  Hammond  v.  Smith, 

17  Vt.  281. 

45.  Instances— Assent.  Where  one  of- 
fered as  a  witness,  who  is  incompetent  through 
interest,  executes  a  release  to  the  party  calling 
him,  such  act  being  apparently  for  the  advantage 
of  the  party,  his  assent  to  it  will  be  presumed, 
and  a  delivery  to  his  attorney  will  be  sufficient. 
Fiyrter  v.  Munger,  22  Vt.  191. 

46.  Letters.  Except  in  cases  governed  by 
the  law  merchant,  a  letter  properly  directed  and 
deposited  in  the  postoffice  is  not  per  se  notice 
of  the  contents  to  the  party  addressed.  Prima 
fade,  the  letter  in  such  case  will  be  taken  to 
have  been  received,  but  this  may  be  rebutted. 
Walworth  V.  Seaeer,  30  Vt.  728. 

47.  Where  a  letter  was  written  to  the 
defendant,  a  hotel  keeper,  and  was  answered  by 
the  defendant's  clerk ; — Held,  that  it  was  to  be 
inferred  that  the  defendant  received  the  letter 
and  directed  the  reply,  and  the  letter  in  reply 
was  therefore  evidence.  Weeks  v.  Barron, 
Vt.  490. 

48.  Settlement.  A  'general  settlement 
made  is  prima  facie  a  settlement  of  all  claims 
then  existmg,  but  does  not  exclude  proof  to  the 
contrary,  nor  bar  a  claim  or  item  not  in  fact 
included  in  the  settlement.  Nichols  v.  Seott,  12 
Vt  47.  Austin  v.  Berrp,  8  Vt.  58.  Barling 
▼.  HaU,  5  Vt.  91.  Whiting  v.  Corwin,  lb.  451. 
NeweU  ▼.  Keith,  11  Vt.  214.     Woody.  Johnson, 

18  Vt.  191.    Bushes  v.  Allen,  81  Vt.  681. 

49.  Hote.    The  giving  of  a  note  for  a  claim 


and  receiving  a  discharge  therefrom,  affords  no 
presumption,  either  way,  between  a  compromise 
and  substitution,  unless  the  party  knew  the 
full  grounds  of  his  defense  to  the  claim  at  the 
time.  Middlebury  College  v.  Williamso7i,  1  Vt. 
212. 

50.  Burden  of  proof— Instances.  If  a 
party  would  avoid  the  effect  of  his  promise, 
insisting  that  it  was  made  in  Ignorance  of  mate- 
rial facts,  the  burden  is  upon  him  to  prove  such 
ignorance.    Burton  v.  Blin,  28  Vt.  161. 

51.  In  case  for  deceitfully  exchanging  prop- 
erty with  the  plaintiff  upon  which  a  third 
person  had  a  lien  ',—Held,  that  the  plaintiff 
was  not  bound  to  aver  or  prove  that  he  had  no 
notice  of  such  lien.  Patee  v.  Pelton,  48  Vt. 
182. 

52.  It  being  conceded  that  the  defendant 
received  the  money  recovered  for,  in  a  fiduci- 
ary capacity  and  without  authority  to  appro- 
priate it  to  his  own  use  •,—Held,  that  the  burden 
was  on  him,  if  he  would  avoid  a  certified  exe- 
cution, to  prove  that  the  plaintiff  afterwards 
permitted  him  so  to  use  it.  Lamb  v.  Fairbanks, 
48  Vt.  519. 

53.  Contract.  A  married  woman,  holding 
as  her  separate  estate  a  note  against  the  defend- 
ant, made  an  arrangement  with  him,  with  the 
assent  of  her  husband,  to  supply  her  family 
with  goods  from  his  store,  to  be  applied  upon 
the  note.  In  pursuance  of  this  arrangement, 
the  defendant  furnished  the  family  with  goods, 
charging  them  to  the  husband,  and  the  account 
also  contained  charges  for  goods  not  for  the  use 
of  the  family,  but  delivered  to  persons  not 
members  thereof,  upon  the  orders  of  the  hus-  . 
band.  In  an  action  on  the  note  after  the  hus- 
band's death ; — Held,  that  such  articles  of  the 
account  as  were  furnished  for  the  family  were  a 
payment  upon  the  note,  but  those  only;  and 
that  the  burden  was  upon  the  defendant  to  dis- 
tinguFsh  the  articles,  and  none  could  be  allowed 
upon  the  note  except  those  which  he  proved  to 
have  been  for  the  use  of  the  family.  Barber  v. 
8lade^^\i.  191. 

54.  In  an  action  on  a  contract  by  which  the 
defendant  was  to  purchase  butter  for  the  plain- 
tiff at  a  certain  commission  per  pound,  and  to 
render  the  plaintiff  a  tme  statement  of  the 
weights  at  which  he  should  purchase  it,  and 
should  be  allowed  by  the  plaintiff  the  same 
weights,  the  breach  alleged  was,  that  the 
defendant  had  rendered  an  untnie  statement  of 
the  weights  at  which  he  had  purchased  the 
butter,  whereby  the  plaintiff  had  overpaid  him, 
&c.  Held,'ihskX  the  burden  was  on  the  plaintiff 
to  prove  that  the  weights  at  which  he  received 
the  butter  of  the  defendant  exceeded  the  weights 
at  which  the  defendant  bought  the  same.  Hib- 
bard  V.  MiUs,  46  Vt.  248. 

55.  Payment.  In  an  an  action  upon  a  bond 
conditioned  that  the  defendant  would  pay  ccr- 
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lain  outstanding  notes  of  the  plaintiff's  ;—IIeldy 
that  the  plaintiff  need  not  prove  that  he  had 
paid  them,  nor  need  he  produce  them ;  that  the 
antts  of  proof  of  payment  was  on  the  defend- 
ant.    Everts  v.  Bostwick,  4  Vt.  849. 

56.  An  admission  of  indebtedness  to  the 
plaintiff's  intestate  contained  in  a  disclosure  by 
the  defendant  as  trustee,  in  a  case  which  ended 
without  judgment,  is  sufficient  evidence  of  a 
continuing  and  present  indebtedness  to  sustain 
an  action  therefor,  in  lack  of  any  evidence  of 
payment,  or  other  discharge.     Fa/rr  v.  Payne^ 

'40  Vt.  615. 

57.  Imperfect  deed.  A  paper  purporting 
to  be  a  deed,  duly  signed,  witnessed  and 
acknowledged,  and  having  the  clause,  **In 
testimony  whereof  I  have  hereunto  set  my  hand 
and  seal,"  but  having  no  seal  affixed,  furnishes 
sufficient  testimony  on  its  face  that  the  signer 
intended  to  seal  it,  but  omitted  it  by  mistake ; 
and  a  court  of  chancery  will  correct  such  omis- 
sion.    CoWmter  v.  Culver,  29  Vt.  111. 

58.  Law  of  other  States.  The  presump- 
tion is  that,  upon  a  common  law  question,  the 
common  law  of  a  sister  State  is  the  same  as  our 
own.  If  it  be  claimed  that  there  is  a  difference, 
the  burden  of  proof  is  upon  the  party  claiming 
it.     Wa/rd  v.  Morrison,  25  Vt.  593. 

59.  —of  Canada.  -Where  a  submission, 
arbitration  and  award  were  had  in  Canada,  and 
the  award  was  sued  in  this  State  ;—//<fW,  that 
although  the  transaction  was  governed  by  the 
laws  of  Canada,  the  court  would  assume  that 
there  was  no  distinction  between  those  laws  and 
our  own,  without  evidence  of  such  difference. 
Woodrou)  V.  O'Connor,  28  Vt.  776. 

60.  Presnmption  of  regnlarity.  Evidence 
that  a  person  testified  as  a  witness  tends  to 
prove  that  he  was  sworn,  and  is  sufficient  proof, 
if  there  is  no  evidence  to  the  contrary.  Cass  v. 
Anderson,  88  Vt.  182. 

61.  Where  a  town  treasurer  made  a  pay- 
ment upon  a  debt  owing  by  the  town ; — Held, 
in  the  absence  of  proof  to  the  contrary,  that  the 
payment  was  made  with  the  approbation  of  the 
town,  so  as  to  bind  the  town.  SargearU  v. 
Sunderland,  21  Vt.  284. 

62.  Where  an  administrator  conveyed  a  farm 
subject  to  the  widow's  dower,  and  possession 
was  taken  of  all  except  the  one-third  set  off  to 
the  widow  and  was  so  held  for  thirty  years  ;— 
Held,  in  the  absence  of  a  perfect  record  in  the 
probate  court,  that  the  presumption  of  regular- 
ity of  the  administrator's  proceedings,  prior  t6 
his  deed,  applied  as  well  to  the  reversion  of  the 
dower  as  to  the  other  two-thirds..  Hazard y, 
MarUn,  2  Vt.  77.    26  Vt.  590.    82  Vt.  210. 

63.  Circumstances  stated,  under  and  from 
which  the  granting  of  license  to  an  administra- 
tor to  sell  real  estate,  and  the  regularity  of  his 
proceedings  and  of  the  probate  court  in  refer- 
ence thereto,  may  be  presumed  and  found  as 


facts  by  the  jury,  in  the  absence  of  original  or 
record  evidence.  DooUttle  v.  HoUon,  28  Vt. 
819 ;  and  see  2  Vt.  77.  26  Vt.  588.  29  Vt.  111. 
32  Vt.  183. 

64.  Where,  in  one  contingency,  the  act  of  a 
public  officer— as  State's  treasurer,  or  sheriff — 
may  be  lawful,  and  he  acts,  the  court  must  by 
legal  intendment  suppose  that  that  contingency 
existed  and  that  he  acted  lawfully,  until  the 
contrary  is  shown.     Chandler  v.  Spear,  22  Vt. 

18.    Hank  of  If.  S.  v.  Tucker,  7  Vt.  184. 

65.  That  the  justice  went  to  the  place  named 
in  the  writ  for  trial,  after  the  lapse  of  two 
hours  from  the  time  set  for  trial,  and  entered 
judgment  by  default,  is  very  slight  ground  for 
presuming  against  his  having  been  there  within 
the  two  hours,  and  is  not  sufficient  to  cliange  • 
the  burden  of  proof,  or  overcome  the  presump- 
tion in  favor  of  the  regularity  of  the  proceed- 
ings.    Underwood  v.  Hart,  28  Vt.  120. 

66.  Lapse  of  time.  Where  objection  was 
taken  to  the  record  oj  proceedings  in  the  pro- 
bate court,  which  had  jurisdiction  of  the  sub- 
ject, that  it  did  not  show  that  they  were  taken 
in  compliance  with  the  requirements  of  the 
statute,  but  the  record  did  npt  show  anytl^ing 
done  contrary  to  such  requirements,  and  the 
proceedings  were  ancient ;— Held,  that  the 
regularity  of  the  previous  proceedings  should  be 
presumed.  Ford  v.  F^UtU,  40  Vt.  882.  Giddings 
V.  Smith,  15  Vt.  844 ;  and  see  Judge  of  ProbaU 
V.  Fillmore,  1  D.  Chip.  420.  CoUard  v.  Crane, 
Brayt.  18. 

67.  The  question  of  presumption  in  favor  of 
the  regularity  of  the  proceedings  of  an  adminis- 
trator in  the  sale  of  real  estate,  after  great  lapse 
of  time,  should  be  submitted  to  the  jury,  as  an 
open  question  for  them  to  determine  according 
to  their  view  of  the  facts.  If  not  so  submitted, 
it  is  error.  DooUttle  v.  Holton,  26  Vt.  588.  S, 
(7.,  28  Vt.  819. 

68.  A  presumption  of  the  termination  of  an 
agency,  a  demand  for  an  accounting,  and  a 
settlement,  may  be  presumed  from  lapse  of 
time,— as  twenty  years.  Stamford  v.  Tuttle, 
4  Vt.  82. 

69.  The  abandonment  of  a  legal  claim,  or 
demand,  or  debt,  is  never  presumed,  though 
from  lapse  of  time  it  may  be  presumed,  when 
not  rebutted,  that  the  claim  has  been  paid.  Mix 
V.  Smith,  6  Vt.  848. 

70.  An  account  rendered,  if  no  objection 
be  made  thereto  in  a  reasonable  time,  will  be 
presumed  to  have  been  acquiesced  in  as  an 
account  stated,  and  settled.  So  held,  after  many 
years  of  acquiescence.  Thorp  v.  Thorp,  15  Vt. 
105. 

71.  Presumpticm  of  payment  from  lapse  of 
time  is  one  of  fact,  depending  upon  the  particu- 
lar circumstances  of  the  case.  It  does  not  arise, 
as  matter  of  law,  short  of  a  period  of  twenty 
years  {guare,  fifteen  years  in  this  State]  and  even 
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then,  it  is  but  a  presumption,  subject  to  be 
removed  by  evidence.  Graves  v.  Weeks,  19  Vt, 
178.  Dunning  v.  ChamherUn,  6  Vt.  127.  Emrts 
V.  Nason,  11  Vt.  122.  Kimball  v.  Ives,  17  Vt. 
480.  Orafton  Bank  v.  Doe,  19  Vt.  463;  and 
see  Mattocks  v.  Bellamy,  8  Vt.  463.  8parhawk 
V.  BwU,  9  Vt.  41,  75. 

72.  Where  there  were  no  records  of  the 
county  court  b^i*  which  the  jail  limits  could  be 
ascertained ; — Held,  that  proof  of  general  under- 
standing and  acquiescence  of  all  concerned'  for 
more  than  15  years— in  this  case,  30  years — in 
certain  recognized  and  well-defined  boundaries, 
as  the  jail  limits,  was  equivalent  to  record 
proof.  Dotcner  v.  Dana,  19  Vt.  838.  Perkins 
V.  Dana,  19  Vt.  589. 

IV.    Admissions  and  Declarations. 

73.  In  pleadings.  Matters  stated  in  a 
notice  under  the  general  issue  cannot  be  taken 
as  admissions,  or  evidence  against  the  defend- 
ant.    Smith  V.  Skumway,  2  Tyl.  74. 

74.  A  judgment  suffered  by  default  in  an 
action  upon  a  contract  specially  declared  upon, 
is  to  be  regarded  in  another  suit  between  the 
same  parties  reversed,  as,  at  least,  an  admis- 
sion by  the  former  defendant  of  the  contract 
as  set  forth  in  that  declaration.  Buttons  v. 
TyreU,  12  Vt.  79. 

75.  Declaration  of  purpose.  The  decla- 
ration of  a  party  that  he  intended  to  do  a  cer- 
tain act  is  not  evidence  against  him,  without 
other  evidence  that  the  act  was  in  fact  commit- 
ted. Bullock  V.  Beach,  3  Vt.  78 ;  and  see  Barn- 
ard v.  Henry,  25  Vt.  289. 

76.  The  question  being  whether  the  defend- 
ant cut  certain  pine  trees,  it  was  A^^cf  admissible, 
as  tending,  in  connection  with  other  evidence, 
to  prove  the  fact,  that  five  or  six  weeks  before 
the  trees  were  cut,  the  defendant  proposed  to 
the  witness  that  he  should  go  with  him  and  cut 
some  pine  timber  on  that  lot.  Hunt  v.  Tay- 
lor, 22  Vt.  566. 

77.  By  whom  proved.  The  admission  of 
a  person  that  he  signed  a  promissory  note  was 
excluded,  on  the  ground  that  he  might  be 
called  as  a  witness.  Wnmer  v.  McQary,  4 
Vt.  60t.  But  see  Aiken  v.  Peck,  22  Vt.  255, 
262.  Alger  v.  Andrews,  47  Vt.  288,  and  in- 
fra, 

78.  Wheji  the  admissions  or  declarations  of 
a  party  are  competent  evidence,  it  is  not  neces- 
sary to  call  such  party  to  prove  them,  although 
he  may  be  a  competent  witness,  but  they  may 
be  proved  m  other  ways ;— as  by  writing,  or  by 
a  witness  who  heard  them,  &c.  Eeed  v.  Rice, 
25Vt.  171. 

79.  Whenever  it  becomes  necessary  to  prove 
a  declaration  made  by  one  person  to  another, 
there  is  no  rule  of  evidence  which  confines  the 
proof  to  the  person  who  made  the  declaration. 


Any  person  who  heard  it  is  competent  to  testify 
to  it.    MiUtr  v.  Wood,  44  Vt.  878. 

80.  '  Qualified  by  state  of  health.  Evi- 
dence that  a  person  was  in  poor  health,  hypo- 
chondriac, and  subject  to  depression  of  spirits, 
is  admissible  as  qualifying  his  declarations  about 
his  property,  and  as  showing  that  they  ought 
not  to  be  weighed  as  if  made  in  a  state  of  better 
health.    BrackeU  v.  Wait,  6  Vt.  411. 

81.  The  whole  is  evidence.  When  one 
party  introduces  in  evidence  the  admission  of 
the  other,  he  makes  the  whole  declaration  evi- 
dence to  be  weighed  by  the  jury,  that  part 
which  makes  against  him,  as  well  as  that  which 
makes  in  his  favor.  But  he  is  not  bound  by 
the  admission,  and  though  he  cannot  impeach 
his  own  witness,  he  may  contradict  the  witness 
or  the  admission.  Patrick  v.  Hasen,  10  Vt. 
183. 

82.  The  general  admission  of  a  party— as 
that  he  had  sold  certain  property  to  the  other — 
should  be  treated  as  evidence  against  him 
according  to  its  terms,  and  should  be  left  to  the 
jury  to  have  its  proper  influence,  as  such,  unless 
explained  and  counteracted  by  other  testimony ; 
— and,  held,  that  it  was  error  for  the  court,  in 
such  case,  to  assume  that  such  admission  had 
reference  to  a  previous  written  contract,  so 
long  as  no  other  and  distinct  contract  was  dis- 
closed, and  so  put  the  opposite  party  on  proof 
of  some  independent  contract  by  evidence  be- 
yond the  admission  itself.  Ripley  v.  Paige,  12 
Vt.  358. 

83.  Where  declarations  or  admissions  of  a 
party  are  offered  in  evidence,  the  whole,  made 
at  one  time,  must  be  received  and  weighed,  as 
well  that  which  is  in  his  favor  as  that  which  is 
against  him.  But  the  jury  are  at  liberty  to 
believe  one  portion  and  disbelieve  the  other — to 
give  effect  to  that  part  which  is  against  him, 
and,  if  from  the  evidence  and  all  the  circum- 
stances of  the  case  they  believe  the  other  part 
untrue,  to  set  the  latter  aside.  Mattocks  v. 
Lyman,  18  Vt.  98 ;  and  see  8UUe  v.  Ma;hon,  82 
Vt.  241.    State  v.  McDonnell,  82  Vt.  491. 

84.  Where  an  admission  of  a  party  is  given 
in  evidence  against  him,  whatever  was  said  by 
him  at  the  time,  which  in  any  way  qualifies  or 
explains  such  admission,  is  admissible  in  his 
favor,  but  no  further.  Dean  v.  Dean,  48  Vt. 
887.. 

85.  The  defendant  read  in  evidence  certain 
portions  of  the  plaintiff's  testimony  on  a  former 
trial.  Held,  that  the  plaintiff  was  entitled  to 
have  read  all  that  he  testified  to  at  the  same  time 
and  in  connection  with  what  had  been  read, 
which  related  to  the  same  subject  matter. 
Wright  v.  WilUams,  47  Vt.  222. 

86.  In  an  action  by  husband  and  wife  to 
recover  for  a  personal  injury  to  the  wife,  the 
defendant  put  in  testimony  that  the  husband, 
soon  after  the  alleged  injury  and  in  the  pres. 
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ence  of  his  wife,  told  the  witness  that  his  wife's 
iDfirmity  was  caused  by  hard  work  in  the  sugar 
place  in  gathering  and  boiling  sap.  Held,  that 
it  was  clearly  admissible  for  the  plaintiffs  to 
prove  by  the  same  witness,  and  as  part  of  the 
same  conversation,  that  the  wife  denied  her 
husband's  statement,  and  declared  that  she  had 
not  gathered  and  boiled  sap.  Lindsey  v.  Dan- 
mile,  45  Vt.  72. 

87.  Where  a  party  who  has  heard  a  witness 
testify,  admits  the  testimony  to  be  true,  he 
thereby  makes  that  testimony  evidence  against 
him,  not  as  independent  evidence,  but  as  ex- 
planatory of  the  admission,  and,  by  reference, 
a  part  of  it.    8taU  v.  OilbeH,  36  Vt.  145. 

88.  Priyate  memorandum.  A  private 
memorandum  of  a  parol  contract,  made  by  one 
of  the  parties  to  the  contract  for  his  own  use, 
being  not  of  itself  evidence  of  the  contract 
against  the  other  party,  is  not  conclusive  upon 
the  party  who  made  it :  but  is  only  his  admis- 
sion, subject  to  explanation.  Stannardv.  Smith, 
40  Vt.  513. 

89.  Adyancement.  Declarations  made  at 
different  times  by  an  intestate,  in  substance, 
that  he  had  given  his  son  something  handsome, 
and  if  he  did  well  for  him  he  should  give  him 
more ;  that  he  had  held  a  writing,  not  a  note, 
against  his  son,  and  had  made  him  a  present  of 
it;  that  he  once  had  claims  against  him,  but 
had  none  then, — were  held  admissible  as  tend- 
ing to  prove  the  surrender  by  him  to  the  son  of 
a  receipt  evidencing  an  advancement,  in  the 
absence  of  evidence  tending  to  show  that  he 
had  ever  given  the  son  anything  else,  or  had 
held  any  other  writing  or  claim  against  him. 
Whaler  V.  Wheeler,  47  Vt.  687. 

90.  Admission  by  town  agent.  The 
admission  of  a  fact  by  a  town  agent,  while 
executing  his  agency  in  defending  a  suit  against 
the  town,  made  at  the  time  and  place  of  trial, 
and  to  obviate  the  necessity  of  proof,  was  held 
admissible,  on  a  subsequent  trial,  as  evidence 
against  the  town  of  the  fact.  BurUngton  v, 
Calaie,  1  Vt.  885.    See  28  Vt.  180. 

91.  —  by  agent.  In  trover  for  a  barber's 
chair  against  a  hotel  keeper,  where  the  defend- 
ant denied  that  he  had  ever  had  the  chair,  W, 
testified,  for  the  plaintiff,  without  objection, 
that  before  the  demand  made  he  had  called  at 
the  hotel  for  the  chairby  the  plaintifTs  request, 
and,  in  the  absence  of  the  defendant,  asked  the 
defendant's  clerk  who  had  the  general  super- 
vision and  charge  of  the  hotel,  if  the  chair  was 
there,  and  the  clerk  replied  that  it  was.  Held, 
that  this  testimony,  having  been  received  with- 
out objection,  became  legitimate  evidence,  and 
tended  to  prove  that  the  chair  was  at  the  defend- 
ant's hotel  when  W  called  for  it.  Weeks  ▼. 
Barron,  88  Vt.  420. 

92.  —  by  conduct  of  party.  The  plaintiff, 
an  attorney,  having  argued  a  cause  on  trial  at 


the  suggestion  of  the  counsel  employed  in  it ; — 
Held,  that  his  subsequent  assent  to  a  proposal 
of  such  counsel  to  make  application  to  his  client 
to  have  him  engage  the  plaintiff  in  the  cause, 
was  admissible  in  evidence  against  him,  as 
tending  to  show  what  was  his  expectation  as  to 
being  paid  for  the  service  already  rendered. 
Briffgs  v.  Georgia,  15  Vt.  61. 

93.  —  in  course  of  trial.  « At  the  trial,  on 
appeal,  of  an  action  for  an  assault  and  battery, 
the  defendant  justified  the  assault  as  proper 
punishment  by  him  as  the  plaintiffs  school 
master.  The  plaintiff  claimed  that  the  punish- 
ment was  excessive.  Held,  that  evidence  was 
admissible  for  the  the  defendant,  that  on  the 
justice  trial  the  plaintiff  did  not  claim  that  the 
punishment  was  excessive,  but  only  that  the 
defendant,  under  the  circumstances,  had  no 
right  to  punish  the  plaintiff.  Lander  v.  Seaver, 
82  Vt.  114. 

94.  Any  act  or  omission  of  a  party,  unnat- 
ural and  inconsistent  with  what  he  claims  to  be 
true,  may  properly  be  weighed  as  evidence 
against  him ;— as  when  on  a  trial  he  calls  a 
favorable  witness  who  knows  about  a  disputed 
fact,  and  examines  him  upon  other  matters,  but 
omits  to  question  him  as  to  the  disputed  fact. 
Other  instances  given.  Seward  v.  Oa/rUn,  88 
Vt.  583. 

95.  On  a  former  trial  of  the  cause,  the 
defendant's  counsel,'  in  his  presence,  put  the 
defense  upon  grounds  wholly  inconsistent  with 
the  defendant's  present  testimony.  Held,  that 
such  fact  was  admissible  in  evidence.  Nye  v. 
Merriam,  35  Vt.  488. 

96.  In  an  action  against  a  railway  company 
for  an  injury  received  as  a  passenger,  a  witness 
for  the  plaintiff  had  testified  to  a  particular  de- 
fect in  the  track  which  he  had  observed  both 
before  and  after  the  accident,  upon  examina- 
tions made  in  the  presence  of  a  section-master 
of  the  defendant.  The  defendant  then  intro- 
duced a  witness,  who  saw  the  track  only  after 
the  accident,  and  who  materially  contradicted 
the  plaintiff's  witness  as  to  the  condition  of  the 
track.  The  defendant  omitted  to  introduce  the 
section-master  as  a  witness.  The  plaintiff  was 
allowed  then  to  prove  that  the  section-master 
was  accessible  to  the  defendant,  so  as  to>be  pro- 
duced as  a  witness ;  and  to  urge  to  the  jury  and 
ask  them  to  infer  from  these  facts,  that  the 
account  given  by  the  plaintiff's  witness  was 
true.  Held  correct.  BeatUe  v.  Grand  Trunk 
B,  Co.,  41  Vt.  275. 

97.  Where  the  original  declaration,  in  an 
action  of  assumpsit,  set  forth  with  great  partic- 
ularity the  facts  upon  which  the  defendant's 
liability  was  claimed  to  arise,  and,  after  the 
entry  of  the  suit  in  court,  an  amended  coimt 
was  filed,  in  which  the  same  transaction,  as  set 
forth,  was  entirely  different  in  its  material 
facts  ;—J7<rM,    that  the  original  count  tended 
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strongly  to  show,  that  the  plaintiff  first 
stated  to  his  attorney  the  facts,  in  substance, 
as  therein  set  forth,  and  tended  strongly  to 
disprove  the  facts  set  forth  in  the  amended 
count,  and  to  discredit  the  plaintiff's  testimony 
that,  before  the  original  declaration  was  drawn, 
he  stated  to  his  attorney  the  same  facts  that  are 
set  forth  in  the  amended  count.  HotchMss  v. 
Ladd,  43  Vt.  346. 

98.  An  affidavit,  contradictory  of  the  plain- 
tiff's case,  had  been  procured  of  the  plaintiff, 
through  the  fraudulent  solicitations  and  prac- 
tices of  the  brother  of  the  defendant,  who  was 
also  his  bail,  and  by  the  defendant's  attorney. 
The  fact  that  such  affidavit  had  been  given 
and  the  statements  therein  were  made  use  of  as 
a  substantive  ground  of  defense  on  the  trial. 
HelcL,  that  this  was  equivalent  in  legal  effect 
to  the  use  of  the  affidavit  in  defense,  and 
tended  to  connect  the  defendant  with  knowl- 
edge of  and  participation  in  the  fraud  of 
procuring  the  affidavit.  Naah  v.  Doyk,  40  Vt. 
96.    44  Vt.  146. 

99.  That  a  party  sought  by  solicitations, 
money  and  threats  to  induce  witnesses  of  the 
opposite  party  not  to  attend,  was  held  admissi- 
ble under  the  circumstances  stated,  Hehard^  J., 
dissenting.     KirkalMt  v.  Paige^  17  Vt.  356. 

100.  The  rule  which  permits  a  party  to  show 
'  that  the  other  party  has  used  means  to  induce 

the  witnesses  of  the  first  party  to  absent  them- 
selves from  court,  does  not  apply  to  a  witness 
who  is  himself  a  party  and  in  interest,  and  not 
a  mere  nominal  party.  Pratt  v.  BattleSy  84  Vt. 
391. 

101.  Where  a  will  was  contested  on  the 
ground\)f  undue  influence  employed  by  the  sole 
legatee; — Held,  that  his  false  statements,  know- 
ingly made,  as  to  the  execution  and  contents  of 
tlie  will,  were  admissible  for  the  contestants. 
FmreMld  v.  Bascomb,  36  Vt.  398;  and  see 
Robinson  v.  ffutehinson,  31  Vt.  443. 

102.  A  witness  was  summoned  by  the  plain- 
tiff, and  attended  the  trial,  but  was  discharged 
by  him  without  testifying.  The  witness  was 
afterwards  called  by  the  defendant  and  testified 
in  the  case.  The  plaintiff  was  afterwards  in- 
quired of  on  cross-examination,  if  he  did  not 
discharge  the  witness  from  further  attendance 
because  he  apprehended  that  the  witness  would 
testify  to  a  certain  fact  [stated],  which  made 
against  the  plaintiff's  case.  The  question  was 
objected  to  and  excluded.  Held  correct. 
Thornton  v.  Thornton,  39  Vt.  122. 

103.  Explainable.  In  an  action  against 
principal  and  surety  upon  a  note,  the  defense 
was  payment  by  the  principal.  The  plaintiff, 
claiming  that  this  defense  had  but  recently  been 
conceived,  was  allowed  to  prove  that  the  defend- 
ants, at  a  former  term,  had  consented  to  a  silent 
judgment  and  taken  a  review.  The  defendants 
were  then  allowed  to  prove,  but  only  as  an 


answer  to  such  claim,  that  when  the  suit  was 
first  commenced,  the  principal  told  the  surety 
that  the  note  was  paid,  and  that  they  acted  on 
that  supposition  thereafter,  and  that  the  surety 
employed  counsel  at  his  own  expense,  and 
attended  court  personally  from  term  to  term  to 
make  defense,  and  that  this  was  known  to  the 
plaintiff.  Held,  that  this  evidence  for  the  de- 
fendant, thus  limited,  was  properly  admitted. 
Austin  V.  Binffham,  31  Vt.  577. 

104.  Admission  by  not  objecting.  In- 
stance of  acquiescence  and  assent  to  a  claim, 
inferred  from  not  objecting  when  informed  of  it. 
Wtlleif  V.  Warden,  27  Vt.  655.  See  Vilas  v. 
Downer,   21  Vt.  419. 

105.  On  the  question  whether  the  charges 
of  the  plaintiff,  a  physician,  were  reasonable;— 7 
Held,  that  evidence  was  admissible  that  such 
charges  were  his  usual  rates  for  similar  services, 
in  connection  with  other  proof,  that  such  rates 
were  known  to  the  defendant.  Podge  v.  Mor- 
gan, 28  Vt.  565. 

106.  "  What  a  man  says,  under  the  surprise 
of  a  sudden  and  unexpected  demand  for  money, 
ought  to  be  construed  with  a  good  deal  of  strict- 
ness "—applied  to  language  from  whicl>  the 
recognition  of  a  claim  and  promise  to  pay  it 
were  sought  to  be  inferred.  Brown  v.  Mudgett, 
40  Vt.  68. 

107.  Silence  of  party.  The  mere  silence 
of  a  party,  under  ordinary  circumstances,  when 
a  claim  is  made  upon  him,  or  he  is  asked  a 
question  in  regard  to  his  claims  or  pretensions 
in  reference  to  a  pending  or  expected  litigation, 
is  no  ground  of  presuming  against  him.  Bedr 
field,  C.  J.,  in  McCann  v.  Hallock,  30  Vt.  236. 

Vail  V.  Strong,  10  Vt.  457.  Oale  v.  Lincoln, 
11  Vt.  152.  Mattocks  v.  Lyman,  ^J6  Vt.  113. 
Hersei/  v.  Barton,  23  Vt.  685. 

108.  Where  a  third  person  stated  to  one 
party  to  a  contract  what  he  had  understood 
from  the  other  party  to  be  the  terms  of  the  trade, 
and  the  party  replied  that  '*  he  never  told  his 
trades  ;"—jy€W,  that  such  reply  was  not  an 
admission  of  the  correctness  of  such  statement, 
but  rebutted  all  inference  of  an  admission,  and 
had  no  tendency  to  prove  the  contract.  Vail  v. 
Strong, 

109.  The  statement  by  the  plaintiff  of  the 
terms  of  a  contract,  to  a  third  person,  in  the 
presence  of  one  of  several  defendants,  parties 
thereto,  to  which  such  defendant  made  no 
reply,  was  held  not  to  be  evidence  of  the  terms 
of  the  contract.  Oale  v.  Lincoln,  11  Vt.  152. 
23  Vt.  687. 

110.  Where  a  claim  is  made  for  the  mere 
purpose  of  drawing  out  evidence,  or  in  the  way 
of  altercation,  or,  in  short,  unless  the  party 
asserting  the  claim  does  it  with  a  view  to  ascer- 
tain the  claim  of  the  other,  in  order  to  know 
how  to  regulate  his  own  conduct  in  the  matter, 
and  this  is  known  to  the  other  party,  who  re- 
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mains  silent  and  thereby  leads  his  adversary 
astray,  mere  silence  is  no  ground  of  inference 
against  such  other  party.  Redfield^  C.  J.,  in 
Mattocks  V.  Lyman,   16  Vt.  118. 

111.  But  if  upon  a  proper  and  bona  fide 
inquiry  made,  the  party  inquired  of  consents  to 
make  any  declarations  upon  the  subject,  he  then 
makes  all  that  is  said  to  him  on  the  occasion, 
and  his  silence  as  well  as  his  answers,  evidence. 
McCann  v.  HalloeJc,  80  Vt.  288. 

112.  To  justify  a  presumption  of  an  admis- 
sion from  the  silence  of  a  party  when  a  state- 
ment, adverse  to  his  interest,  is  made  in  his 
presence,  the  statement  must  not  only  be 
brought  to  his  attention,  but  it  must  be  such  as 
to  call  for  a  reply.  In  this  case,  where  the 
statement  was  not  addressed  to  the  party,  but 
only  made  in  his  presence ;  —Held,  that  his 
silence  afforded  no  presumption  of  assent  to  the 
statement.  Hersey  v.  Barton,  28  Vt.  685.  See 
Weeks  v.  Boynton,  87  Vt.  297. 

113.  Statements  by  a  third  person,  made  in 
a  judicial  proceeding,  in  the  presence  of  a 
party,  but  not  directed  to  him  nor  replied  to, 
wer^^2tf  inadmissible  as  evidence  against  the 
party,  the  circumstances  not  calling  for  a  reply. 
Braina/rd  v.  Buck,  25  Vt.  573. 

114.  The  defendant  was  employed  by  the 
plaintiff  and  was  his  book-keeper.  The  plaintiff 
charged  against  him  certain  money  lost  through 
his  negligence.  Tliis  the  defendant  knew,  but 
nothing  was  said  about  it  between  the  parties, 
Held,  that  this  was  not  evidence  of  an  agree- 
ment to  have  these  charges  adjusted  in  the 
action  of  book  account,  the  defendant  denying 
his  liability.     Cha^  v.  Spencer,  27  Vt.  412. 

115.  An  auditor  inquired  of  the  plaintiff's 
attorney,  iH  the  presence  of  the  defendant,  if  it 
was  necessary  to  report  copies  of  the  accounts, 
and  the  attorney  replied  that,  by  the  Revised 
Statutes,  it  was  not.  The  defendant  made  no 
objection.  Held,  that  his  silence  could  not  be 
construed  as  a  waiver  of  this  requirement  of  the 
law.  FlovMT  Brook  Mfg,  Co,  v.  Buck,  16  Vt. 
290. 

116.  The  defendant  held  by  assignment  a 
note  which,  by  notice  to  the  plaintiff,  had  be- 
come a  perfected  set-off  to  the  plaintiff's  ac- 
count.  The  plaintiff  afterwards  assigned  his 
account  to  A,  and  A  notified  the  defendant 
thereof  and  demanded  payment.  The  defend- 
ant made  no  express  objection  to  paying,  and 
did  not  claim  to  have  any  counter  demand,  ex- 
cept a  book  account,  but  did  not  promise  to 
pay  A.  HeUd,  that  the  defendant's  silence  as  to 
the  note  was  not  a  waiver  or  exclusion  of  his 
right  to  have  it  set  off.  Keyes  v.  Waters,  18 
Vt.  479.  See  Bedfteld,  J.,  in  Barron  v.  Pettes, 
18  Vt.  888.  Otherwise,  if  he  had  promised  to 
pay  A.     Stiles  v.  Farrar,  18  Vt.  444. 

117.  The  fact  that  the  owner  of  property 
attached  often  met  the  attaching  oflScer  and 


knew  how  he  was  keeping  the  property  and  did 
not  complain,  is  not  admissible  in  evidence 
against  his  claim  to  recover  of  the  officer  for 
negligence  in  keeping  the  property.  Briggs  v. 
Taylor,  85  Vt.  57. 

118.  Letters  unanswered,  kc.  Dictum, 
TheVere  fact  that  letters  are  received  and  re- 
main unanswered,  has  no  tendency  to  show  an 
acquiescence  of  the  party  in  the  facts  stated  in 
them.  Hill  v.  PraU,  29  Vt.  119 ;  Criticised, 
81  Vt.  852. 

119.  The  omission  of  a  party  to  reply  to 
statements  in  a  letter  about  which  he  has  knowl- 
edge, and  which,  if  not  true,  he  would  natural- 
ly deny,  and  when  he  replies  to  other  parts  of 
the  letter,  is  evidence  tending  to  show  that  the 
statements  so  made  and  not  denied  are  true. 
FenTio  V.  Weston,  81  Vt.  845,  852. 

120.  So,  where  there  has  been  a  correspond- 
ence between  parties  in  regard  to  some  subject 
matter,  and  one  writes  a  letter  to  the  other 
making  statements  in  regard  to  such  subject 
matter,  of  which  the  latter  has  knowledge,  and 
which  he  would  naturally  deny,  if  not  true, 
and  he  wholly  omits  to  answer  such  letter,  such 
silence  is  evidence  tending  to  show  the  state- 
ments to  be  true.    Bedfteld,  C.  J.,  lb. 

121.  Still,  all  such  evidence  is  of  a  lighter 
character  than  silence  when  the  same  facts  are 
directly  stated  to  the  party.    lb. 

122.  Declaration  in  party's  own  &yor 
—of  claim.  Where  the  defendant  claimed 
that  the  plaintiff's  intestate  had  lost  a  possessory 
right  in  lands  by  abandonment  ,—Held,  that, 
to  rebut  this,  declarations  of  the  intestate  made 
to  a  stranger  |tpplying  to  buy  the  lan4,  which 
indicated  a  then  claim  to  the  land,  were  admis- 
sible.    Perkins  v.  Blood,  86  Vt.  278. 

123.  Where  the  defence  is  that  the  plaintiff 
has  abandoned  his  claim  to  property,  he  may 
prove  his  own  sajrings  as  to  the  property,  to 
show  that  he  had  not  so  abandoned  it ;  but  no 
further.    Noble  v.  Sylvester,  42  Vt.  146. 

124.  Where  one  is  in  the  enjoyment  of  a 
right— as  of  the  use  of  water  for  a  mill— what 
he  may  say  indicating  his  claim  of  right  is  evi- 
dence in  his  behalf  of  his  claim,  but  not  of  the 
truth  of  the  facts  stated,  nor  that  he  has  the 
right  claimed.    Kimball  v.  Ladd,  42  Vt.  747. 

125.  —as  to  health,  ^.  A  person's 
state  of  health  or  feeling,  when  material,  may 
be  proved  by  his  statements  made  at  the  time 
in  respect  to  them.  State  v.  Hmcard,  82  Vt 
880. 

126.  Where  the  bodily  condition  of  a  per- 
son at  a  certain  time  is  in  question,  what  that 
person  said  to  his  attending  physician  at  such 
time,  as  to  the  nature,  symptoms  and  effects  of 
the  malady  he  was  then  suffering  from,  is 
proper  evidence  for  either  party.  E(»rl  v.  Tup- 
per,  45  Vt.  275.  HathcMoy  v,  National  Ufs 
Ins.  Co,,  48  Vt.  8^, 
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127.  In  an  action  for  personal  injuries,  the 
plaintiff  was  allowed,  as  tending  to  show  their 
nature  and  extent,  to  prove  by  a  physician  who 
was  called  to  examine  him  preparatory  to  being 
a  witness  on  the  trial,  his  statements,  made 
during  such  examination,  of  his  inability  to 
move  his  arm  in  a  certain  direction,  and  the 
effect  and  pain  produced  by  certain  movements 
of  his  members.  Held  correct.  Kent  v.  Lincoln, 
33  Vt.  691. 

128.  Private  entry.  In  an  action  of  as- 
sumpsit to  recover  for  services  as  an  attorney; — 
HeldythtX  the  plaintiff's  pocket  docket,  on  which 
he  had  entered  merely  the  name  of  the  cas^  in 
which  he  acted  as  counsel,  was  not  admisible 
as  furnishing  any  evidence,  of  itself,  of  his 
right  to  charge  for  such  services.  Briggs  v. 
Georgia,  15  Vt.  61. 

129.  Private  resolution  expressed.  In 
an  action  against  a  town  to  recover  for  plain- 
tiff's services,  as  a  physician,  in  attending  the 
town's  pauper,  the  question  was  whether  the 
contract  made  with  one  of  the  three  overseers, 
and  afterwards  ratified  by  the  others,  was  a« 
the  plaintiff,  or  as  the  defendant,  claimed  it  to 
be.  Held,  that  it  was  not  admissible  for  the 
defendant  to  prove  that  the  overseers,  before 
making  any  contract  with  the  plaintiff,  agreed 
among  themselves,  that  they  would  make  such 
a  contract  as  the  defendant  claimed,  and  none 
other.    Edmm  v.  Pawlet,  32  Vt.  291. 

130.  Subsequent  declaration.  On  the 
question  whether  the  defendant's  act  in  cutting 
a  tree  upon  the  plaintiff's  land  was  willful  and 
malicious  ;—Held,  that  evidence  offered  by  the 
defendant  that,  a  short  time  after  the  cutting  of 
the  tree,  he  admitted  to  the  plaintiff  that  he  had 
cut  the  tree  and  did  so  because  he  thought  he 
owned  it,  and  claimed  the  land  on  which  the 
tree  grew  by  adverse  possession,  &c.,  was  prop- 
erly excluded ;  that  a  declaration  so  made  after 
the  trespass  was  committed  was  not  admissible 
to  show  the  motive  of  his  act.  Clark  v.  Board- 
man,  42  Vt.  667. 

131.  Subsequent  transaction.  The 
question  being  as  to  whether  the  parties  made 
a  particular  contract,  and  the  testimony  of  the 
parties  being  contradictory  as  to  this  i—Held, 
that  a  subsequent  transaction  of  one  of  the 
parties  with  a  third  person,  although  consistent 
with  the  making  of  the  contract  as  he  claimed 
it,  was  not  admissible  In  his  favor  as  evidence 
that  such  contract  had  been  made ;  that  an  in- 
ference from  what  occurred  afterwards  could 
not  be  drawn  against  the  party,  when  he  in  no 
way  participated  in  that  transaction.  Fay  v. 
Hdton,  46  Vt.  184.  Zya»  v.  Kidder,  48  Vt. 
42. 

132.  Subsequent  entry.  Long  after  the 
rendering  of  services  in  the  family  of  the  deceas- 
ed by  his  daughter,  the  deceased  made  an  entry 
on  a  leaf  of  his  account  book  that  he  had  given 


her  a  great  many  things,  &c,,  and  that  she  had 
got  well  paid  for  her  services,  &c.  Held,  that 
this  was  not  admissible  as  evidence  against  her 
claim  presented  against  his  estate— being  a  pri- 
vate entry  not  made  in  the  usual  course  of  busi- 
ness.   Putnam  v.  Tovn,  84  Vt.  429. 

133.  Declarations  by  former  owner  or 
grantor.  Where  the  defendant  claimed  that 
his  liability  was  to  a  third  person,  as  owner,  to 
pay  for  certain  property  for  which  he  had 
dealt  with  the  plaintiff,  certain  letters  from 
such  third  person  to  the  plaintiff,  accompanying 
the  transaction  and  tending  to  show  that  the 
plaintiff  was  owner,  were  held  admissible  for 
the  plaintiff.     Mills  v.  Brmtnell,  8  Vt.  468. 

134.  The  admission  of  the  former  holder 
and  owner  of  a  note,  made  while  he  was  so  the 
holder,  that  it  was  paid,  was  held  admissible 
against  an  indorsee  who  became  such  after 
maturity  of  the  note.  Whefler  v.  Walker,  12 
Vt.  427. 

135.  Jy<p^  (against  argument  of  Bennett, 
J.,  contra),  that  the  admissions  of  L,  made 
while  he  was  in  possession  of  personal  property, 
that  it  belonged  to  the  plaintiff,  were  not 
admissible  evidence  against  the  sheriff  who 
afterwards  attached  it  as  the  property  of  L— L 
being  still  living,  so  that  he  might  be  called 
as  a  witness.  Hines  v.  Soule,  14  Vt,  99.  Ot^r- 
ruled  in  Hayunird  Rubber  Co.  v.  Duneklee,  80 
Vt.  29.  Alger  v.  A  ndrews,  47  Vt.  238.  See  25 
Vt.  171,  note, 

136.  In  an  action  by  a  creditor  against  a 
sheriff  for  neglect  to  attach,  as  the  debtor's,  cer- 
tain designated  property  then,  and  for  20 
months  then  passed,  in  the  possession  of  the 
debtor,  the  defense  was  that  th*  property 
belonged  to  a  third  person,  and  was  held  by 
the  debtor  only  by  virtue  of  a  conditional  sale. 
The  plaintiff  then  offered  evidence  that  the 
debtor  while  so  in  possession  had  openly  and 
publicly  called  the  property  his  own,  and  that 
such  third  person  knew  of  these  declarations, 
and  had  himself  said  that  he  had  sold  the  prop- 
erty to  the  debtor.  Held,  that  this  evidence 
was  properly  rejected.  Redfield,  J.,  dissenting. 
Deming  v.  LuU,  17  Vt.  398.  But  see  185,  tupra, 
contra. 

137.  Where  the  owner  of  a  mortgage  note 
had  transferred  it  as  a  collateral  security,  but 
had  redeemed  it  and  assigned  it  after  due  to 
another  person  ;^Held,  that  his  admission  that 
the  note  was  paid,  made  while  the  note  was  so. 
held  as  collateral  security,  was  original  evidence, 
against  the  last  assignee,  of  the  fact  of  payment. 
Miller  v.  Bingham,  29  Vt.  82. 

138.  Admissions  of  a  party  in  possession  of 
a  chattel,  against  his  title  to  it,  are  evidence  in 
favor  of  a  party  making  claim  according  to 
such  admission,  in  a  suit  against  an  officer  attach- 
ing the  chattel  as  the  property  of  the  party  in 
possession.    This  is  on  the  ground  of  pH^y 
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between  the  oflScer  and  the  defendant  in  the 
attachment,  or  successive  relationship,  to  tlie 
same  rights  of  property.  Ilayv^rd  Rubber  Co. 
V.  Ihtncklee,  80  Vt.  29,  overruling  Iliius  v. 
Sotile,  14  Vt.  99. 

139.  The  declarations  of  a  party  against  his 
own  title  and  interest  in  property  then  in  his 
possession,  are  evidence  against  the  party  who 
claims  from  him  by  subsequently  acquired  title. 
lb.  Doums  V.  Beiden,  46  Vt.  674.  MUler  v. 
Bingham,  29  Vt.  82.  Alger  v.  Andrews,  47  Vt. 
288. 

140.  Where  the  defendant,  a  savings  bank, 
claimed  in  defense  a  right  to  retain,  as  the  pro- 
perty of  A,  the  money  sued  for;— Held,  that 
the  plaintiff  could  show  against  the  defendant 
anything  which  he  might  against  A,  if  he  were 
the  actual  defendant,— as  A's  declaration,  &c., 
—and  that  without  calling  A  as  a  witness. 
Dam's  V.  Windsor  Savings  Bank,  48  Vt.  532. 

HI.  The  declarations  of  a  person  made 
while  in  possession  of  a  farm  and  stock,  and 
which  related  only  to  the  relations  which  he 
sustained  to  the  property  in  question,  whether 
as  Qwner  or  mere  conditional  purchaser,  were 
held  to  be  evidence  against  the  defendant, — a 
purchaser  from  him  of  the  stock — in  favor  of 
the  plaintiff, — the  original  conditional  vendor— 
as  coming  from  one  having  privity  of  estate 
with  the  defendant.  BuckUn  v.  Beais,  38  Vt. 
663. 

142.  Declarations  of  a  deceased  person 
against  his  interest  or  right  are  evidence  against 
those  who  claim  in  his  interest  or  right.  Wheeler 
v.  Wheeler,  47  Vt.  637. 

143.  Declarations  made  after  transfer. 
Tlie  declarjjtions  of  the  vendor  of  personal  prop- 
erty against  the  title  of  his  vendee,  made  after 
the  alleged  sale,  are  not  evidence  against  the 
vendee,  although  the  vendor  was  then  in  pos- 
session of  the  property.  ElUs  v.  Howard,  17 
Vt.  380.    41  Vt.  484. 

144.  After  one,  by  conveyance  or  assign- 
ment, has  parted  with  his  interest  in  any  prop- 
erty, right  or  chose  in  action,  no  declarations  or 
admissions  of  his,  made  afterwards,  although  a 
party  of  record  in  the  action,  arc  evidence  as 
against  his  grantee  or  assignee.  Bullard  v. 
Billings,  2  Vt.  309.  BrackeU  v.  IKart,  6  Vt.  411. 
Edgell  v.  Bennett,  7  Vt.  534.  Sargeant  v.  Sar- 
geant,  18  Vt.  371.  31  Vt.  447.  Hough  v. 
Barton,  20  Vt.  465.  Halloran  v.  Whttconib,  43 
Vt.  306.  Washburn  v.  RamsdeU,  17  Vt.  299. 
Leland  v.  Famham,  25  Vt.  553.  Hayward 
Rubber  Co.  v.  Duncklee,  30  Vt.  29. 

145.  —after  action  commenced.  The 
declaration  of  a  former  occupant  of  lands, 
made  after  the  commencement  of  an  ejectment 
against  his  grantee,  that  his  own  adverse  pos- 
session commenced  within  fifteen  years,  was 
hM  not  admissible  against  the  defendant.  Shep- 
herd V.  Ha^,  16  Vt.  486. 


146.  Former  owner  living.  The  declara- 
tions of  A,  the  former  owner  of  land,  and  now 
living,  that  his  grantor  was  insane  when  he 
conveyed,  are  not  evidence  against  the  grantee 
of  A  by  deed  recorded,  though  made  while  A 
was  in  possession  under  his  deed.  Carpenter 
V.  Hollister,  13  Vt.  552. 

147.  Declarations  disconnected  from 
possession.  Where  the  question  on  trial  was 
as  to  the  true  division  line  between  the  lands  of 
the  parties  ;—Held,  that  the  declarations  of  a 
former  owner,  now  living,  as  to  where  the  line 
was,  which  declarations  were  not  connected 
with  the  question  of  occupation,  or  acquies- 
cence, or  of  claim  while  in  possession,  were 
not  evidence  on  behalf  of  his  grantee.  Wood  v. 
Willard,  36  Vt.  82. 

148.  By  whom  provable.  The  question 
being  as  to  the  acquiescence  in  a  certain  divis- 
ional line ; — Held  that  the  admission  of  a  former 
occupant  of  the  land,  whether  as  tenant  or  pro- 
prietor, and  made  while  so  occupying,  that  that 
was  the  line,  was  evidence  of  such  acquiescence 
as  against  the  party  who  claimed  from  him; 
and  that  such  admission  could  be  proved  byany 
other  witness,  as  well  as  by  the  person  who 
made  it.  Beecher  v.  Parmele,  9  Vt.  352.  17 
Vt.  403. 

149.  Other  cases.  The  claim  of  the  former 
owner  of  a  tract  of  land  of  which  the  defend- 
ant's land  was  a  part,  as  to  the  l>oundnry  line  of 
the  tract,  is  admissible  against  the  defendant. 
Davis  V.  Judge,  44  Vt.  500.  Hale  v.  Rich,  48 
Vt.  217. 

160.  The  declarations  of  a  party  made  upon 
a  lot  of  which  he  was  in  partial  possession, 
stating  under  what  claim  he  held,  were  held  ' 
admissible  as  evidence  in  chief  against  the 
defendant  who  claimed  through  such  party  by 
a  subsequent  arrangement.  Wing  v.  Hall,  47 
182. 

151.  Husband.  Tlie  declarations  of  a  hus- 
band in  possession  of  land  in  right  of  his  wife, 
tending  to  qualify  such  possession  and  to  show 
it  not  adverse  but  subordinate  to  the  right  of 
another,  are  evidence  against  one  who  makes 
claim  derived  from  such  possession.  Day  v. 
Wild^,  47  Vt.  583. 

152.  Persons  acting  together.  In  an 
action  for  a  conspiracy,  the  acts  or  speeches  of 
an  alleged  particeps  will  not  be  admitted  in 
evidence  to  the  jury,  until  a  privity  between 
him  and  the  defendant  is  first  shown  to  the 
satisfaction  of  the  court.  Windover  v.  Robbins, 
2Tyl.  1. 

153.  Where  several  persons  are  proved  to 
have  combined  together  to  do  an  illegal  act,  or 
to  commit  a  crime,  any  act  of  any  one  of  them, 
done  in  pursuance  of  the  original  concerted 
plan  and  in  reference  to  and  in  furtherance  of 
the  common  object,  is  evidence  against  the 
others.     Their   declarations   stand   upon  the 
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same  ground  as  their  acts.    Aldis^  J.,  in  State 
V.  Thibe(m,  30  Vt.  106. 

154.  Where  evidence  is  given  showing  col- 
lusion, combination  and  co-operation  between 
parties  for  the  aceomplishment  of  an  unlawful 
purpose,  it  is  competent  to  give  evidence  of 
what  either  party  says  in  connection  with  acts 
in  furtherance  of  that  common  purpose,  and  it 
will  operate  against  either  of  the  colluding 
parties.  Barrett^  J.,  in  Jenne  v.  Joslyn,  41 
Vt.  484. 

155.  But  if  the  declarations  are  merely  nar- 
rative, the  relation  of  a  past  transaction,  and 
not  one  in  furtherance  of  the  illegal  actj  they 
are  not  evidence  against  others  who  were  not 
present  when  they  were  made.  So  held  in 
8taU  V.  TJUbeau,  30  Vt.  100. 

V.     Hearsay. 

1.  In  general. 

156.  The  statements  of  third  persons  out  of 
court,  who  are  still  living,  although  made 
against  their  interest,  are  not,  except  in  special 
cases,  admissible  in  evidence,— much  less  their 
opinions.     Davis  v.  Fuller,  12  Vt.  178. 

157.  It  is  no  reason  for  admitting  in  evi- 
dence the  declarations  of  a  third  person,  that 
such  person  has  become,  or  is,  incapacitated  as 
a  witness.     Churchill  v.  Smith,  16  Vt.  560. 

158.  What  a  witness,  who  is  not  a  party, 
states  out  of  court,  is  not  evidence  of  the  fact 
sUted.     Law  v.  Fairfield,  46  Vt.  425. 

159.  In  an  action  to  recover  for  the  support 
of  a  pauper,  the  declaration  of  the  husband  of 
the  pauper  as  to  his  pecuniary  ability  is  not 
admissible  as  evidence  of  the  fact.  St.  Johns- 
hfiry  V.  Waterf(yrd,  15  Vt.  6«2. 

160.  The  question  being  whether  a  purchase 
on  execution  sale  was  collusive  and  fraudulent 
as  between  the  purchaser,  who  was  the  execu- 
tion creditor,  and  the  ^ehior ',— Held,  that  a 
declaration  of  the  sheriff,  who  had  taken  and 
advertised  the  property,  to  his  deputy  who  was 
about  to  sell  it,  that  no  one  would  be  present 
at  the  sale  but  the  execution  creditor,  was  not 
admissible  in  evidence  against  the  purchaser. 
Maxham  v.  Place,  46  Vt.  434. 

161.  A  witness  testifying  that  he  told  an- 
other a  certain  thing  is  not  stating  that  the  fact 
was  so,  and  that  he  personally  knew  the  fact. 
DanmUe  v.  Wheeloek,  47  Vt.  57. 

162.  The  question  was  whether  the  defend- 
ant was  the  lawful  widow  of  J,  it  being 
claimed  that  £,  to  whom  she  had  been  mar- 
ried, was  living  when  she  married  J.  To  sup- 
port this  claim,  evidence  was  offered  of  the 
declarations  of  the  deceased,  made  after  such 
second  marriage,  that  £  was  alive  and  he  had 
met  him;— also  certain  declarations  of  the 
parents  of  the  deceased  as  to  what  time  the 


deceased  and  the  defendant  had  lived  together. 
Held  to  be  hearsay,  and  not  admissible.  Stevens 
V.  Joi/al,  48  Vt.  291^ 

163.  —  ^to  identify  an  occasion.  It  is 
admissible  to  prove  what  a  party,  or  a  third 
person,  said  in  connection  with  a  current  trans- 
action, for  the  purpose  of  identifying  the  par- 
ticular occasion,  or  date.  Hill  v.  North,  34  Vt. 
604.  See  Boss  v.  Bank  of  Burlington,  1  Aik. 
43. 

2.  Declarations  of  deceased  persons. 

164.  —  respecting  lands.  Declarations 
of  deceased  persons  in  relation  to  the  ancient 
course  of  water,  may  be  given  in  evidence. 
Pettibone  v.  Bose,  Brayt.  77. 

165.  The  declarations/of  deceased  persons 
who  had  actual  knowledge  as  to  the  boundaries 
of  lands,  whether  they  concern  public  or  private 
rights,  or  who,  from  their  connection  with 
the  property,  or  their  situation  and  experience 
in  regard  to  such  boundaries  and  the  surveys 
thereof,  had  peculiar  means  of  knowledge,  so 
that  it  may  be  fairly  inferred  that  they  had 
actual  knowledge  of  the  same,  made  at  a  time 
when  they  had  no  interest  to  misrepresent, 
although  not  wholly  disinterested  in  the  subject, 
and  made  when  upon  or  in  the  immediate 
vicinity  of  the  boundary,  and  pointing  it  out, 
may  be  received  as  to  the  location  of  such 
boundary,  when,  from  lapse  of  time,  there  is 
no  reasonable  probability  that  evidence  can  be 
obtained  from  those  who  had  actual  knowledge 
on  the  subject.  Wood  v.  Willard,  37  Vt.  377. 
Child  V.  Kingsbury,  46  Vt.  47. 

166.  Such  declarations  are  admissible, 
though  not  made  upon  the  land,  nor  in  its  im- 
mediate vicinity,  nor  in  connection  with  show- 
ing  or  pointing  out  the  boundary.  Pouters  v. 
Silsby,  41  Vt.  288. 

167.  One  of  the  conditions  upon  which  the 
declarations  of  deceased  persons  as  to  boundary 
lines  and  monuments  are  admissible  in  evidence 
is,  that  it  shall  be  shown  that  they  had  knowl- 
edge of  the  line,  marks,  &c.,  relied  on,  at  the 
time  of  the  saying  to  be  proved.  But  such 
knowledge  is  not  to  be  proved  by  what  was 
said,  but  is  to  be  proved  by  other  means.  Hf. 
Hadley  v.  Hotoe,  46  Vt.  142.  Miller  v.  Wood, 
44  Vt.  378. 

168.  Business  entries,  &c.  On  a  trial  in 
1867,  the  issue  was  as  to  whether  one  Thomas, 
now  deceased,  resided  in  Troy  in  the  year  1829. 
As  tending  to  prove  this,  among  other  evidence, 
an  account  book  of  one  Hovey,  who  resided  in 
Troy  at  that  date,  now  deceased,  was  intro- 
duced without  objection,  on  which  was  an 
account  with  said  Thomas,  debt  and  credit, 
running  through  the  year  1829,  and  no  question 
was  made  but  ^hat  the  accounts  were  true  and 
genuine,  representing  actual  transactions,  and 
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made  at  the  time  of  the  transactions  and  dates. 
The  accounts  were  of  such  character  as  to  indi- 
cate, if  true,  that  Thomas  then  resided  in  the 
near  vicinity  of  Hovey.  The  court  refused  the 
request  to  cliarge  that  the  book  had  no  tendency 
to  prove  the  issue,  and  was  not  proper  to  be 
considered  for  tliat  purpose ;  but  charged,  that 
the  jury  were  at  liberty  to  consider  this  with 
the  other  evidence,  as  bearing  on  the  place  of 
Thomas's  residence  in  1829.  Held  correct. 
Ca/cendMh  v.  Troy,  41  Vt.  99 ;  and  see  Derbjf  v. 
Salem,  80  Vt.  722. 

169.  For  the  purpose  of  proving  the  resi- 
dence  of  a  person  now  deceased,  writs  brought 
in  his  name  and  judgments  thereon,  in  which 
writs  he  was  set  up  as  of  a  particular  town  and 
the  suits  were  made  returnable  there  and  the 
defendants  therein  were  set  up  as  of  a  difiTerent 
town,  were  heid  admissible  in  evidence.  Ccvc- 
eniUsh  V.  Troy, 

170.  On  a  trial  for  murder,  for  the  purpose 
of  identifying  a  watch  found  with  the  prisoner 
as  the  watch  of  the  murdered  person,  the  entries 
made  on  his  book  in  regular  course  of  business, 
by  a  jeweller,  since  deceased,  with  whom  the 
watch  had  been  on  two  occasions  left  by  the 
murdered  person  for  repairs,  giving  a  descrip- 
tion of  the  watch  by  its  number,  name  of 
maker  and  name  of  owner,  &c.,  were  held 
admissible  in  evidence.    State  v.  PhaCr,  48  Vt. 


8.  Redtal  in  deed, 

171.  Becent  deed.  Where  a  deed  of 
recent  date  described  the  grantors  as  heirs  of  a 
certain  person ; — Held,  that  the  fact  of  heirship 
was  not  proved  by  such  recital ;  that  this 
amounted  at  most  to  a  mere  claim  of  heirship. 
PoUer  V.  Waehham,  13  Vt.  558. 

172.  Ancient  deed.  The  plaintiff  in  tres- 
pass made  title  through  one  Smith,  deceased, 
under  an  ancient  deed  of  several  lots  of  land 
from  persons  who  described  themselves  therein 
as  the  widow  and  heirs  of  said  Smith.  The 
grantee  in  that  deed  had  conveyed  different  lots 
of  the  same  lands  to  different  persons,  who  had 
continued  for  thirty  or  forty  years  in  quiet 
possession.  Held,  that  the  recital  in  the  ancient 
deed,  in  connection  with  the  conveyances  and 
possessions  under  it,  was  evidence  to  prove  that 
the  grantors  in  that  deed  were  in  truth  the 
widow  and  heirs  of  Smith.  Bell  v.  Barron, 
14  Vt.  807. 

173.  Deed  of  third  party.  In  trespass, 
involving  a  question  of  boundary,  the  plaintiff 
claimed  the  premises  as  part  of  'Hhe  Pierce 
farm."  Held,  that  a  deed  between  other  parties 
of  adjoining  lands,  in  which  they  were  de- 
scribed as  bounded  **  North  on  the  Pierce 
farm,'*  was  not  evidence;  that  such  description 
was  but  a  declaration  of  the  grantor,  who  was 


not  shown  to  have  deceased,  though  the  deed 
was  42  years  old.  Oatman  v.  Andrew,  48  Vt. 
466. 

4.  Reputation, 

174.  As  to  solvency.  One's  general  rep- 
utation as  to  solvency  or  insolvency  is  admissi- 
ble as  evidence  of  the  fact.  Bank  of  Middlebury 
V.  Rutland,  88  Vt.  414.  Hard  v.  Brawn,  18 
Vt.  87.    28  Vt.  762. 

175.  Marriage.  In  all  civil  actions,  except 
for  crim  con,,  a  marriage  may  be  proved  by 
reputation  and  cohabitation.  Northfield  v. 
VerOUre,  38  Vt.  110. 

176.  Pedigree.  Held^  that  pedigree  may  be 
proved  by  near  relatives  from  reputation  in  the 
family—^,  g,,  who  was  the  witness's  father  and 
grandfather,  and  the  fact  and  date  of  the  death 
of  the  grandfather,  as  having  occurred  sixty-six 
years  ago,  and  before  the  birth  of  the  witness. 
Webb  V.  Richardson,  42  Vt.  465. 

177.  Death.  A  witness  testified  that  her 
husband  died  two  years  ago ;  that  she  was  not 
with  him  when  he  died,  nor  was  present  at  the 
funeral,  and  had  no  personal  knowledge  of  his 
death ;  that  she  only  knew  this  from  his  folks 
telling  her  and  writing  her.  Held  competent 
evidence  to  prove  such  death.  Mason  v.  Fuller, 
45  Vt.  29. 

178.  State  of  market.  The  knowledge 
of  a  party  of  the  general  course  of  business  in  a 
particular  trade,  wliich  he  derives  from  being 
engaged  in  that  trade,  although  partly  derived 
from  information  from  others  in  the  course  of 
such  business,  is  of  that  general  character  that 
renders  it  competent  evidence— as,  of  the  state 
of  the  market.  King  v.  Woodbridge,  34  Vt.  566. 
Laurent  v.  Vaughn,  30  Vt.  90;— the  loss  on 
sales,  derived  from  statements  of  account  of  the 
commission  merchant.  Draper  v.  Austin,  46 
Vt.  215. 

VI.    Dying  Declarations. 

179.  Dying  declarations,  to  be  admissible  in 
evidence  as  such,  must  have  been  made  under 
the  full  and  firm  belief  of  near  and  approaching 
death.    State  v.  Center,  35  Vt.  378. 

180.  Whether  dying  declarations  are  made 
under  such  full  and  firm  belief  of  near  and 
approaching  death  as  to  be  admissible  in  evi- 
dence, is  a  question  for  the  court  to  decide.  It 
is  not  enough  that  the  evidence  tends  that  way, 
and  so  admit  them  and  leave  it  to  the  jury  to  say 
whether  they  will,  or  will  not,  regard  them ; 
but  the  court  is  to  be  satisfied  in  the  first 
instance  that  they  were  so  made  as  to  be  admis- 
sible,   lb,    SUUe  V.  Howard,  32  Vt.  380. 

181.  The  court  below  having  decided  that 
the  declarations  were  not  so  made  as  to  be 
admissible  as  evidence,  that  decision  is  con- 
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dufiive.   Redflddy  C.  J.,  in  State  v.  Botoard,  83 
Vt.  404. 

182.  At  the  time  of  making  declarations, 
claimed  to  be  dying  declarations,  the  declarant 
said  '^she  knew  she  sliould  die,"  but  said 
further  that  **  if  she  lived  to  get  well  she  would 
never  go  to  C's  again.**  At  that  time  neither 
her  physician,  nor  others,  thought  her  danger- 
ously sick.  Heldy  tliat  the  declarations  were 
not  admissible.     State  v.  Center,  85  Vt.  378. 

183.  All  vague  and  indefinite  expressions, 
all  language  that  does  not  distinctly  point  to  tlie 
cause  of  death,  and  its  attending  circumstances, 
but  requires  to  be  aided  by  inference  or  suppo- 
sition in  order  to  establish  facts  tending  to 
criminate  the  respondent,  should  be  held  inad- 
missible as  dying  declarations.    lb. 

184.  The  interval  of  six  days  between  the 
making  of  the  declaration,  and  the  death,  is  not 
a  conclusive  objection  to  their  admission  as 
dying  declarations.    Jb. 

185.  In  order  to  make  dying  declarations 
admissible,  it  is  not  necessary  that  the  declarant 
should  state  everything  which  constituted  the 
res  geeta  of  the  subject  of  his  stateriient,  but  it 
is  necessary  that  his  statement  of  any  given 
fact  should  be  a  full  expression  of  all  he  in- 
tended to  say,  as  conveying  his  meaning  as  to 
such  fact.    StaU  v.  Patterson,  46  Vt.  308. 

VII.    Testimony  op  Former  Witness. 

188.  Evidence  of  what  a  deceased  witness 
testified  to  on  a  former  trial  of  the  same  cause 
is  admissible,  although  he  was  not  sworn,  where 
the  party  now  objecting  consented  to  his  testi- 
fying without  being  sworn.  Wheeler  V.  Walker, 
12  Vt.  427. 

187.  The  testimony  given  by  a  witness 
before  the  committing  magistrate  may  be  given 
in  evidence  on  the  trial  of  an  indictment  in  the 
same  case,  when  such  witness  has  deceased. 
State  V.  Hooker,  17  Vt.  658. 

188.  The  defendant  suffered  judgment  by 
default,  without  appearance,  after  legal  notice 
of  the  suit,  and  the  clerk,  under  the  rules, 
assessed  the  damages  without  other  notice  to 
the  defendant,  and  in  his  absence.  At  a  subse- 
quent term  the  default  was  stricken  off,  and  the 
case  brought  forward  for  trial.  Held,  that  on 
trial  of  the  merits,  the  plaintiff  could  reproduce 
the  testimony  given  before  the  clerk  on  such 
assessment,  by  a  witness  who  had  since 
then  deceased.    Demi^ig  v.  Chase,  48  Vt.  882. 

189.  Whenever  it  becomes  necessary  to 
prove  the  testimony  of  a  witness  given  on  a 
former  trial,  it  is  not  necessary  that  the  witness 
called  should  be  able  to  give  the  precise 
language  of  the  former  witness's  testimony,  but 
it  is  suflScient  if  he  is  able  to  relate,  and  does 
relate,  the  substance  of  that  testimony.  StaU 
V.  Hooker,  17  Vt.  658.     Marsh  v.  Jones,  21  Vt 


3.  Downer  v.  RoteeU,  24  Vt.  846.  Whiteher 
V.  Morei/,  39  Vt.  459.  Earl  v.  Tupper,  45  Vt. 
275. 

190.  A  witness  was  allowed  to  testify  to  the 
testimony  given  on  a  former  trial  by  a  witness 
since  deceased,  although  he  could  not  recollect 
the  testimony  given  on  cross-examination,  but 
added,  that  if  the  testimony  on  cross-examina- 
tion had  altered  that  in  chief,  he  thought  he 
should  recollect  it.  Held  correct.  WiUiams  v. 
WiOard,  23  Vt.  369. 

191.  The  testimony  given  by  a  witness  on  a 
former  trial  may  be  proved  from  the  judge's 
notes,  or  from  notes  taken  by  any  other  person 
who  will  swear  to^  their  accuracy,  or  may  be 
proved  by  any  person  who  will  swear  from  his 
memory  to  its  having  been  given.  Class  v. 
Beach,  5  Vt.  172.  Johrukm  v.  Powers,  40  Vt.  611. 
Marsh  v.  Jo7he4i,  21  Vt.  383?  Earl  v.  Tupper, 
45  Vt.  275. 

192.  The  testimony  given  by  a  witness  on  a 
former  trial  may  be  proved  by  reading  the 
minutes  taken  of  such  testimony,  which  are 
proved  to  be  '*full,  and  taken  with  substantial 
accuracy."  Whiteher  v.  Morey,  89  Vt.  459— or 
from  a  copy  of  the  same,  the  original  being 
lost.    lb, 

193.  In  such  case,  the  consideration  that 
the  witness  cannot  swear  from  memory,  is  not, 
at  present,  regarded  as  important.  All  that  is 
required  is,  that  the  witness  shall  be  able  to 
state,  thai  the  memorandum  is  correct.  He 
may  then  read  it,  as  well  as  repeat  it.  The  old 
rule  that  the  witness  roust  l>e  able  to  swear 
from  memory,  is  now  pretty  much  exploded. 
Dmoner  y.RmeeU,  24  Vt.  848.  89  Vt.  472.  John, 
son  V.  Pouters,  40  Vt.  611. 

194.  If  a  witness  at  one  trial  give  testimony 
which  includes  irrelevant  and  incompetent  mat- 
ter, though  no  objection  be  then  taken  thereto, 
it  is  error,  on  a  subsequent  trial  and  after  the 
death  of  such  witness,  to  read  the  entire  min- 
utes, including  such  irrelevant  and  incompetent 
matter,  if  the  admission  of  such  part  be  objected 
to.      Willard  v.  Goodenaugh,  80  Vt.  898. 

VIII.    Res  GESTiB. 

195.  Where  declarations  are  sought  to  be 
admitted  as  part  of  the-  res  gestm,  the  res  gesUB 
cannot  be  proved  by  declarations.  Bamum  v. 
HackeU,  85  Vt.  77. 

196.  Declarations  concurrent  with  the 
act.  The  declarations  of  the  owner  of  a  pack- 
age of  bank  bills,  which  was  taken  by  him  to 
be  delivered  and  was  delivered  by  him  on  board 
a  steamer  on  I^ke  Champlain  for  transmission, 
and  which,  with  the  boat,  was  destroyed  by 
fire,  which  declarations  accompanied  and  ex- 
plained his  actions,  were  held  admissible  in  his 
favor  as  part  of  the  res  gesttf,  to  prove  the 
character  of  such  bills  and  the  amount, — as 
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that  the  package  contained  "  $800  Burlington 
Bank  bills."  Boss  v.  Bank  of  BurUngtariy  1 
Aik.  48.    34Vt.  616. 

197.  Declarations  of  the  owner  of  a  farm 
made  in  the  presence  of  the  occupant,  and  while 
at  work  for  the  occupant  in  carrying  it  on, 
and  assented  to  by  the  occupant  at  the  time, 
and  made  '*  in  connection  with  some  act  of  the 
owner  in  carrying  on  the  farm,*'  stating  that 
the  occupant  was  carrying  on  the  farm  upon 
shares,  or  at  the  halves,  were  ^^  admissible 
for  the  occupant  to  prove  that  fact,  in  his  action 
against  an  officer  for  attaching  and  selling  the 
farm  products  as  wholly  the  property '  of  the 
owner;— that  they  were  admissible,  either  as 
showing  a  mutual  recognition  by  the  owner 
and  occupant  of  the  terms  of  the  occupancy,  or 
as  declarations  of  t]^e  owner  constituting  part 
of  the  re^gesta.    White  v.  Mofton,  22  Vt.  15. 

198.  The  declarations  of  a  party  paying 
money,  made  at  the  time  of  payment,  showing 
the  character  and  object  of  the  payment,  its 
application  or  appropriation,  are  part  of  the  res 
gestcB  and  admissible  evidence  for  the  party. 
Batik  of  Woodtitoek  v.  Clark,  25  Vt.  308. 

199.  A  transaction  cannot  be  considered  as 
ended,  so  long  as,  before  the  parties  to  it  have 
separated,  anything,  according  to  the  usual 
course  of  business,  remains  to  be  done  in  regard 
to  it— as,  in  this  case,  the  giving  of  a  receipt  on 
the  payment  of  money ;  and,  until  thus  ended, 
the  declarations  of  the  parties  are  evidence,  as 
being  of  the  res  gestm.  Fifleld  v.  Biehardson, 
34  Vt.  410. 

200.  Where  a  party's  purpose  in  doing  a 
certain  act  is  material  and  the  act  is  equivocal, 
but  is  relied  upon  as  evidence  against  him,  he 
may  show  his  own  declarations,  made  while 
setting  about  to  do  the  act,  and  as  part  of  hi  s 
conduct  at  the  time  of  entering  upon  it,  which 
give  character  to  it  as  indicating  his  purpose, 
though  made  in  the  absence  of  the  other  party. 
Danf&rth  v.  Stre^ter,  28  Vt.  490. 

201.  The  declarations  of  a  deceased  person 
stating  the  purpose  for  which  she  left  home 
and  went  to  the  respondent's  [as,  to  have  an 
abortion  effected  upon  her],  and  made  at  the 
time  of  her  so  starting  from  home,  are  part  of 
the  res  gestm  and  admissible  in  evidence.  State 
v.  Howard,  32  Vt.  380. 

202.  The  plaintiff  and  respondent  each 
claimed  to  be  the  owner  of  certain  cattle  ; — the 
plaintiff  claiming  that  W  bought  them  for  him, 
as  his  agent,  and  with  his  money ; — the  defend- 
ant claiming  that  W  bought  the  cattle  for  him- 
self, with  his  own  money,  and  sold  them  to  the 
defendant.  The  plaintiff  gave  evidence  that 
W  and  P,  an  agent  of  the  plaintiff,  had  by 
plaintiff's  direction  driven  these  with  other 
cattle  admitted  to  be  the  plaintiff's,  to  a  pasture 
hired  by  the  plaintiff  and  W,  and  had  by  his 
direction  branded  all  the  cattle  with  the  mark 


of  the  owner  of  the  pasture.  W  had  testified 
that  they  were  so  marked  to  identify  them 
as  belonging  to  that  pasture,  in  case  they  should 
stray.  Held,  that  the  declaration  of  W  to  P 
and  others,  on  the  occasion  of  the  marking, 
that  these  cattle  were  his  and  the  others  were 
the  plaintiff's,  was  admissible  as  characterizing 
the  act  done,  and  tending  to  rebut  the  inference 
to  be  drawn  in  favor  of  the  plaintiff  from  the 
acts  proved ;  as  also  to  strengthen  the  testimony 
of  W  as  to  the  purpose  of  the  marking.  Eddy 
V.  Duffis,  34  Vt.  209. 

203.  The  complainant  in  a  bastardy  prose- 
cution admitted,  on  cross-examination,  that 
since  the  birth  of  her  child  and  the  swearing  to 
her  complaint,  she  had  admitted  that  the  child 
was  not  begotten  by  the  defendant,  but  by  one 
W,  and  that  she  made  an  affidavit  to  that  effect. 
On  re  examination,  she  testified  that  she  was 
induced  so  to  do  by  certain  solicitations  of  the 
defendant,  which  she  detailed  with  the  circum- 
stances. Held,  that  as  part  of  the  res  gestm,  it 
wad  competent  for  her  to  state  what  she  said 
when  so  first  solicited— as  that  she  then  refused 
to  swear  the  child  on  W,  and  stated  that  the 
child  was  not  his,  but  was  the  child  of  the 
defendant.     Nash  v.  Doyle,  40  Vt.  96. 

204.  In  trover  for  a  yoke  of  oxen,  the  plain- 
tiff claimed  title,  as  a  conditional  vendor  to  H. 
The  defendant  claimed  them  by  purchase  from 
H,  and  that  the  plaintiff's  sale  to  H  was  abso- 
lute. The  defendant  introduced  a  composi- 
tion deed,  which  was  signed  by  the  plaintiff 
and  other  creditors  of  H,  and  was  made  after 
his  sale  of  the  oxen  to  the  defendant,  but  which 
never  became  operative,  and  claimed  that  this 
tended  to  show  that  the  plaintiff  had  no  lien  on 
the  oxen,  otherwise  he  would  not  have  signed 
the  deed.  Held,  that  to  rebut  such  inference, 
the  plaintiff  might  show  that  at  the  time  of 
signing  he  said  he  had  a  claim  on  the  oxen 
for  the  price  he  sold  them  at,  and  that  he  looked 
to  the  defendant  for  the  oxen ;  and  that  the 
deed  did  not  include  this  claim,  but  referred  to 
another  claim  against  II.  Pollard  v.  Bates,  45 
Vt.  506.  % 

205.  Declarations  after  the  act.  The 
declarations  of  a  party  in  his  own  favor  are 
only  admitted  when  concurrent  with  an  act  or 
transaction  of  his,  and  as  a  part  of  the  act  or 
transaction  itself,  and  to  characterize  the  act  or 
transaction,  which,  alone  and  unexplained, 
might  be  equivocal  in  its  character.  If  the  act 
and  the  declaration  are  not  concurrent,  and  the 
act  is  finished  and  past  before  the  declaration 
is  made,  then  it  becomes  a  mere  narrative  of  a 
past  transaction,  and  is  inadmissible,  and  the 
length  of  time  that  intervenes  is  not  important. 
Poland,  C.  J.,  in  W(Mrden  v.  Powers,  37  Vt 
619. 

206.  As,  where  the  defendant,  **soon  after" 
parting  with  the  plaintiff,  told  a  witness  that 
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he  bad  met  the  plaintiff  and  what  had  trans- 
pired  between  them  ; — Held  inadmissible.     Ih. 

207.  The  declarations  of  a  party  injured 
when  no  one  was  present,  are  not  evidence  to 
show  the  manner  in  which  the  injury  occurred, 
however  nearly  contemporaneous  with  the 
occurrence.  Such  declarations  do  not  tend  to 
characterize  the  transaction,  and  are,  by  conse- 
quence, no  part  of  it,  and  cannot  l)e  admitted 
as  sucli.     StaU  v.  Damdson,  30  Vt.  377. 

208.  Mother  and  son  were  riding  together 
upon  a  highway,  the  son  driving,  when  an  acci- 
dent happened  by  which  the  mother  was  thrown 
to  the  ground  and  injured.  Immediately,  as 
soon  as  witnesses  could  go  about  six  rods,  and 
while  the  mother  yet  lay  upon  the  ground  and 
the  son  stood  holding  the  horse  right  near  her, 
the  son  told  what  caused  the  accident.  Held,  in 
an  action  by  the  motlier,  that  such  declarations 
were  mere  hearsay,  and  not  admissible  against 
her  as  part  of  the  reit  geatm.  Downer  v.  titraf- 
f^rrd,  47  Vt.  579. 

209.  A  statement  made  by  the  deceased, 
about  two  minutes  after  a  shooting  affray  and 
some  eleven  rods  distant  from  the  scene  of  it, 
**  He  [the  prisoner]  shot  me  before  I  touched 
him,**  was  held  not  admissible  against  the  pris- 
oner as  a  part  of  the  res  gestof.  8tate  v.  Carlton, 
48  Vt.  636. 

210.  —  before  the  act.  Tlie  question 
being  whether  certain  notes  were  in  existence 
previous  to  the  date  of  a  certain  mortgage,  the 
declarations  of  a  parly,  made  the  day  previous 
to  such  date,  that  he  liad  the  notes  in  his  pos- 
session and  must  secure  them,  «fec.,  were  held 
not  admissible  in  his  favor.  Holbrook  v.  Murray , 
20  Vt.  525. 

211.  —  not  connected  with  the  act. 
The  declarations  of  a  party  expressing  the 
terms  on  which  he  was  carrying  on  a  certain 
farm,  made  while  he  was  purchasing  seed  com, 
and  two  miles  distant  from  the  farm,  and  like 
declarations,  while  four  miles  distant  from  the 
farm,  made  in  connection  with  his  saying  that 
he  had  cut  some  good  hay  on  the  farm,  &c., 
were  htld  not  admissible  in  his  favor.  RVdns 
V.  Hamilton,  20  Vt.  627. 

212.  Tlie  question  being,  whether  the  plain- 
tiff had  paid  the  defendant  certain  bills  included 
in  an  account  before  that  time  rendered  by  the 
plaintiff  in  the  probate  court,  on  settlement  of 
his  account,  as  guardian,  with  the  estate  of  his 
ward;— //<pW,  that  the  plaintiffs  declarations 
and  claims  made  to  an  agent  assisting  him  in 
drawing  up  such  guardian's  account,  that  he 
ha<l  paid  such  bills,  were  no  part  of  ih^  res gesUB 
and  were  not  evidence  for  him  to  prove  the 
fact  of  payment.  Burrows  v.  Stevens,  89  Vt.  378. 

IX.    Opinion;  Ptirposk;  Intent. 

213.  Opinion.    As  a  general  rule,  the  opin- 


ions of  witnesses,  not  having  some  peculiar 
skill  or  professional  knowledge,  are  not  admis- 
sible as  evidence,  although  derived  from  the 
witness's  personal  observation,  and  sought  to 
l)e  given  in  evidence  in  connection  with  the 
facts  upon  which  they  are  founded  and  as 
derived  from  them.  There  arc  some  exceptions 
—as  questions  of  sanity,  value,  height,  distance, 
size  and  appearance  of  objects,  &c.  Crane  v. 
Northfield,  38  Vt.  124.  Oakes  v.  Wettan,  45  Vt. 
430. 

214.  The  general  rule  is,  that  a  witness 
must  state  facts,  and  not  opinion ;  but  this  is 
not  a  universal  rule,  nor  are  the  exceptions  to 
the  rule  confined  to  experts  in  matters  of 
science,  art  or  skill.  Where  the  witness  has 
had  the  means  of  personal  observation,  and  the 
facts  and  circumstances  which  lead  the  mind 
of  the  witness  to  a  conclusion,  are  incapable  of 
being  descril)ed  so  as  to  enable  any  one,  but 
the  observer  hiuiself,  to  form  an  intelligent  con- 
clusion from  them,  the  witness  is  often  allowed 
to  add  his  opinion,  or  the  conclusion  of  his  own 
mind.  Peek,  J.    Cavendish  v.  Troy,  41  Vt.  108. 

215.  Where  the  facts  are  of  such  a  character 
as  to  be  incapable  of  being  presented,  with  their 
proper  force,  to  any  one  but  the  observer  him- 
self, so  as  to  enable  the  triers  to  draw  a  com»ct 
or  intelligent  conclusion  from  them,  without 
the  aid  of  the  judgment  or  opinion  of  the  wit- 
ness who  had  the  benefit  of  personal  observa- 
tion, he  is  allowed,  to  a  certain  extent,  to  add 
his  conclusion,  judgment,  or  opinion.  Thus,  a 
witness  who  had  examined  certain  gullies  in  a 
highway  was  allowed  to  answer:  **I  should 
think  that  they  had  been  there,  from  their 
appearance,  for  several  days."  Hates  v.  Sharon, 
45  Vt.  474;  and  see  Redfield,  J.,  in  Smith  v. 
Miles,  15  Vt.  249. 

216.  After  a  witness  has  stated  his  means  of 
personal  observation  and  knowledge  as  to  a  dis- 
puted fact,  it  is  not  necessarily  error  to  allow 
him  to  state,  that  it  could  not  have  occurred, 
or  that  he  thinks  it  could  not  have  occurred, 
without  his  observing  or  knowing  it.  Caven- 
dish V.  Trojf,  41  Vt.  99. 

217.  A  witness  who  had  examined  a  high- 
way at  the  place  of  an  accident,  and  made  some 
partial  measurements  of  its  width,  after  testify- 
ing to  its  width  and  the  width  of  different  kinds 
of  carriages  used  on  highways,  was  allowed  to 
testify  that,  in  his  opinion,  the  road  was  not 
wide  enough  at  that  place  to  allow  two  team 
wagons  to  pass  each  other.  Held,  that  this  was 
simply  the  opinion  of  the  witness  as  to  the 
width  of  the  highway,  and  not  as  to  its  suf- 
ficiency, and  was  admissible ;— like  opinion  as 
to  distance,  size,  height,  value,  velocity,  &c. 
Fulsome  v.  Concord,  46  Vt.  135. 

218.  A  witness,  not  a  professional  man, 
may  give  his  opinion  touching  the  insanity  of 
a  party,  in  connection  with  the  facts  upon  which 
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it  is  founded  and  aa  derived  from  them ;  but 
not  upon  facts  proved  by  other  witnesses. 
Mar^e  v.  Crawford,  17  Vt.  499.  86  Vt.  415. 
Crane  v.  Crane,  33  Vt.  15. 

219.  Nor  is  such  opinion  rendered  inadmis- 
sible by  the  fact  tliat  it  "was  not  formed  at  the 
time  the  observed  facts  occurred.  Hathaway 
V.  National  Life  Ins.  Co.,  48  Vt.  885. 

220.  The  opinion  of  a  competent  witness 
was  allowed  as  evidence  of  the  additional 
amount  of  work  which  a  saw  mill  would  have 
done  between  certain  dates,  if  the  wheels  and 
gearing  had  been  constructed  in  a  workmanlike 
manner,  as  a  basis  for  estimating  damages  in 
an  action  for  not  so  repairing  the  mill.  Clifford 
V.  Richardson,  18  Vt.  620.  33  Vt.  581.  41  Vt. 
108. 

221.  The  opinions  of  witnesses  who  were 
acquainted  with  the  business  and  running  of  a 
particular  railroad  under  a  lessee,  and  with  its 
expenses  both  before  and  after  it  was  put  into 
the  possession  of  a  receiver,  were  held  admis- 
sible to  prove  the  value  of  such  use  to  the  lessee 
during  the  period  that  he  was  so  deprived  of 
possession.     Sturgia  v.  Knapp,  83  Vt.  486. 

222.  A  witness  having  specified  and  stated 
the  value  of  all  the  property  of  A,  real  and 
personal,  as  fur  as  he  w^as  able,  and  testified 
that  he  knew  of  no  other  property  of  A,  was 
then  asked:  **From  your  knowledge  of  the 
property  of  A,  what  do  you  think  he  was 
worth?"  Held,  that  as  his  answer  would  be 
but  a  summing  up  of  his  previous  statements, 
it  was  in  the  discretion  of  the  court  to  admit  or 
exclude  it,  and  that  it  was  not  error  to  exclude 
it.  Bank  of  Middlebury  v.  Rutland,  38  Vt. 
414. 

223.  It  is  not  error  to  admit  the  opinions  of 
witnesses  in  like  cases.  Hard  v.  Brown,  18 
Vt.  87.  Sherman  v.  Blodgett,  28  Vt.  149. 
Richardson  v.  Hitchcock,  28  Vt.  757. 

224.  A  witness  having  testified  that  he 
could  not  describe  the  condition  of  a  bridge  at 
a  particular  date,  was  asked  to  compare  its 
then  condition  with  its  condition  three  years 
aftenKrards.  The  court  excluded  the  inquiry. 
Held,  not  error.  Stanton  v.  Proprietors  of  Ham- 
erhiU  Bridge,  47  Vt.  172. 

225.  Where  all  the  pertinent  facts  can  be 
sufllciently  detailed  and  described,  and  where 
the  triers  are  supposed  to  be  able  to  form  correct 
conclusions  without  the  aid  of  opinion,  or  judg- 
ment from  others,  no  exception  to  the  rule  of 
excluding  the  opinion  of  the  witness  is  allowed. 
Royu,  J.,  in  Clifford  v.  Richardson,  18  Vt.  626. 

226.  The  opinions  of  witnesses  as  to  the 
sufllciency  of  a  highway  are  not  admissible. 
Le$ter  v.  PiUsfard,  7  Vt.  158.  Crane  v.  North- 
fleld,  88  Vt.  124. 

227.  **Due  course  of  business"— **  in  good 
faith"— these  are  matters  of  opinion  or  conclu- 
sious  of  the  witness  and  not  admissible.  Clough 


V.    Patrick,   37  Vt.   421.      National  Bank  v. 
Isham,  48  Vt.  590. 

228.  In  an  action  for  negligently  setting 
fires  to  brush  upon  the  defendant's  land,  which 
fires  spread  over  the  plaintiffs  land,  certain 
farmers,  who  were  acquainted  with  the  clearing 
of  land  by  burning,  and  were  present  at  the 
fires,  were  witnesses  for  the  defendant,  and 
described,  as  well  as  they  could,  the  position  of 
the  fires  and  the  direction  and  force  of  the 
wind.  Held,  that  their  opinions  that  it  was  a 
suitable  and  safe  time  for  the  setting  of  such 
fires,  were  not  admissible  in  evidence.  Fraser 
V.  Tupper,  29  Vt.  409. 

229.  The  question  at  issue  was  whether  the 
words  of  an  indorsement  upon  a  note  were 
twenty-^ve  or  serinty-fLy^  dollars.  Held,  that 
it  was  not  competent  to  prove  by  a  witness, 
not  an  expert,  that  upon  taking  a  previous  in- 
ventory of  this  and  other  notes,  he  called  and 
read  the  indorsement  as  twenty-^ye  dollars. 
This  is  but  opinion.  Willard  v.  Goodenwgh, 
80  Vt.  393. 

230.  In  case  for  injury  to  the  plaintifTs 
horse,  occasioned  by  the  defendant's  overload- 
ing and  overtasking  it  in  drawing  a  load  of 
ashes  with  it  and  another  horse  from  R  to  C, 
certain  witnesses  for  the  plaintiff  testified  that 
they  drew  ashes  in  company  with  the  defend- 
ant that  day ;  they  testified  to  the  weight  of 
the  defendant's  load,  the  condition  of  the  road, 
the  horses,  the  wagon,  and  that  they  had  been 
accustomed  to  teaming  and  had  drawn  ashes 
from  the  same  place  a  few  days  before  over  the 
same  road.  The  plaintiff  then  proposed  to  these 
witnesses  the  question:  '*  Whet  her,  in  their  opin- 
ion, the  defendant's  horses  were  unreasonably 
or  improperly  loaded,  and  what  would  be  a 
reasonable  load  for  that  span  of  horses,  with 
that  wagon,  and  the  condition  of  the  going  as 
it  then  was  ?  "  The  court  excluded  the  ques- 
tion. Held  correct.  Oakes  v.  Weston,  45  Vt. 
430. 

231.  The  opinion  of  a  witness  as  to  the 
future  net  profits  from  the  running  of  a  rail- 
road, is  too  uncertain  and  remote  to  be  received 
as  evidence  of  the  pecuniary  responsibility  of 
the  company  five  years  before.  Bank  of  Mid- 
dlebury V.  Rutland,  83  Vt.  414. 

232.  Experts.  Where  mere  opinion  is  re- 
quired  upon  a  given  state  of  facts,  not  observed 
and  testified  to  by  the  witness,  that  opinion  is 
to  be  derived  from  professional  men.  Lester  v. 
PitUford,  7  Vt.  158.  35  Vt.  415.  Morse  v. 
Crawford,  17  Vt.  499. 

233.  Physicians  and  surgeons  of  practice 
and  experience  are  experts,  and  their  opinions 
are  admissible  in  evidence  upon  questions  that 
are  strictly  and  legitimately  embraced  in  their 
profession  and  practice ;  and  it  is  not  necessary 
that  a  witness  of  this  class  should  have  made 
the  particular  disease  in  question,— as  insanity, 
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— a  specialty,  to  make  his  testimony,  as  that  of 
an  expert,  admissible.  Hathaway  v.  NaUaruU 
Idfe  Ins.  Co,,  48  Vt.  335. 

234.  An  expert  cannot  be  asked  his  opinion 
on  a  state  of  facts  appearing  upon  the  minutes 
of  testimony  taken  by  the  counsel  calling  him, 
where  he  has  not  heard  all  the  testimony. 
Thayer  v.  Dcms,  88  Vt.  163. 

235.  A  consulting  physician  testified,  as  an 
expert,  that  the  testator  was  affected  with  a 
softening  of  the  brain ;  that  this  opinion  was 
founded  upon  a  personal  examination,  and 
upon  what  he  was  told,  not  in  the  testator's 
presence,  by  the  attending  physician,  since  de- 
ceased— mainly  upon  the  latter.  Held,  that  it 
was  error  to  admit  the  witness's  opinion  based 
upon  such  information  of  the  attending  physi- 
dan.     WeOwrbee  v.  Wetherbee,  38  Vt.  454. 

236.  A  medical  witness,  who  has  heard  the 
testimony,  may  give  his  opinion  as  to  the  sanity 
or  insanity  of  a  party  as  indicated  by  any  given 
state  of  facts,  so  long  as  such  facts  are  warrant- 
ed by  the  evidence  and  are  not  conflicting. 
But  where  the  facts  upon  one  side  conflict  with 
facts  upon  the  other,  they  ought  not  to  be  in- 
corporated in  one  question,  but  the  attention  pf 
the  wUness  should  be  called  to  their  opposing 
tendencies,  and  if  h.i8  skill  and  knowledge  can 
furnish  the  explanation  which  harmonizes 
them,  he  is  at  liberty  to  state  it.  But  he  is  not 
to  decide  upon  the  evidence,  or  settle  in  his 
mind  disputed  facts,  or  give  his  opinion  as  to 
the  general  merits  of  the  case.  FairchUd  v. 
Baseamb,  85  Vt.  398. 

237.  Hypothetical  questions  may  l)e  put  to 
an  expert,  where  the  hypothesis  supposes  a 
state  of  facts  proved,  or  which  may  be  fairly 
claimed  to  be  proved  by  the  evidence  of  other 
witnesses.  lb.  Hathamity  v.  Nat.  Life  Ins. 
Co.,  48  Vt.  335.  ThtynUan  v.  ThanUon,  89 
Vt.  122. 

238.  A  woman  who  had  had  experience  as 
a  nurse  at  child-births  and,  as  such,  had  attend- 
ed at  premature  births,  was  allowed  to  give  her 
opinion,  as  an  expert,  that  the  birth  of  the 
child  in  the  case  in  question,  and  where  she 
was  in  attendance,  was  premature.  Held  cor- 
rect.   Mason  v.  Fuller,  45  Vt.  29. 

239.  A  witness,  familiar  with  the  operation 
of  the  ^o^A-needle  in  his  knitting  machine,  was 
allowed  to  exhibit  the  working  of  his  machine 
to  the  jury  and  by  that  means  to  explain  why, 
in  his  opinion,  a  spring-needXe  could  not  take 
the  place  of  the  latch-needle,  although  he  had 
no  experience  in  the  use  of  the  spring-needle, 
or  knowledge  of  its  operation.  Held,  not  error. 
James  v.  Hodaden,  47  Vt.  127. 

240.  One  having  experience  in  floating  logs 
in  a  certain  stream  and  past  a  particular  dam, 
was  allowed  to  testify  his  opinion  as  to  the 
proper  manner  of  there  floating  them.  Held 
correct.    Dean  v.  McLean,  48  Vt.  412. 


241.  Mutnal  purpose.  In  an  action 
against  a  steamboat  company  as  common  car- 
riers for  the  loss  of  a  package  of  bank  bills 
delivered  to  the  captain  for  carriage,  the  wit- 
ness who  delivered  the  package  was  inquired 
of  by  the  party  calling  him,  to  whom  he  intend- 
ed to  give  the  credit ;  and  answered,  that  he 
intrusted  the  money  to  the  captain  in  his  official 
capacity,  and  not  in  his  private  capacity.  Held, 
that,  although  probably  harmless,  this  testimony 
was  not  strictly  admissible.  Farm.  &  Meeh. 
Bank  v.  Champlain  Tr.  Co.,  23  Vt.  186. 

242.  Understanding.  An  agent  who  had 
made  a  purchase  for  the  defendant,  testified  to 
his  own  **  understanding"  of  the  contract  as  to 
a  credit,  and  that  he  was  confident  the  other 
party  so  **  understood"  it.  Held,  that  the  first 
part  was  admissible  evidence,  but  that  the 
second  was  not.    Linsley  v.  Lovely,  26  Vt.  123. 

243.  Intent.  Where  the  intent  or  mental 
purpose  of  a  party  is  a  fact  material  to  be 
proved,  and  such  party  is  a  witness,  he  may 
testify  directly  what  was  his  intent— as  in  case 
of  domicile.  Hulett  v.  HuUU,  37  Vt.  581  ;— 
intent  to  return  to  an  inn  as  a  guest.  McDan- 
iels  V.  Robinson,  26  Vt.  316. 

244.  In  trover  for  a  yoke  of  oxen,  the  plain- 
tiff claimed  title  as  conditional  vendor  thereof 
to  one  II,  who  sold  them  to  the  defendant.  The 
defendant  claimed  that  the  plaintiff's  sale  to  H 
was  absolute.  After  the  defendant's  purchase 
H  failed,  owing  the  plaintiff  a  small  sum  besides 
the  debt  for  the  oxen.  Many  of  the  creditors 
of  n  sued  him  and  attached  his  property, 
which  the  plaintiff  knew,  but  he  did  not  sue. 
Held,  that,  as  tending  to  show  that  the  plaintiff 
then  supposed  he  had  retained  a  lien  upon  the 
oxen,  and  that  his  conduct  then  was  consistent 
with  his  claim  on  trial,  it  was  competent  for 
him  to  testify  why  he  did  not  sue  and  attach 
with  the  other  creditors,— as,  that  he  forbore 
because  he  had  sucli  lien,  and  preferred  to  run 
his  chance  of  getting  his  pay  for  the  small  debt 
to  bringing  a  suit  for  it.  Pollard  v.  Bates,  45 
Vt.  506. 

X^.    Handwriting — Attesting  Witness. 


.  245.  The  hearing  of  a  letter  read,  purport- 
ing to  have  been  written  by  A,  is  no  evidence 
that  A  wrote  it.  Johnson  v.  Bolton,  43  Vt.  303. 

246.  Oompetency  of  witness.  One  who 
had  never  seen  a  party  write,  nor  had  corres- 
ponded with  him,  nor  been  in  such  business  re* 
lations  with  him  as  to  have  knowledge  of  his 
signature,  but  had  only  seen  what  purported  to 
be  his  signature,  was  Iield  incompetent  to  testify 
to  such  signature.  National  Union  Bank  v. 
Marsh,  46  Vt.  443. 

247.  In  order  that  one  should  be  competent 
as  a  witness  to  prove  the  handwriting  of  a  paper 
not  produced,  he  should  have  had  such  knowl- 
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edge  of  the  handwriting,  at  the  time  he  saw  the 
paper,  as  to  have  formed  some  opinion  of  its 
genuineness.     QuyeUe  v.  Bolton,  46  Vt.  228. 

248.  Oomparison.  Proof  of  handwriting 
may  be  made  by  comparison  of  hands.  Oifford 
V.  Ford,  5  Vt.  682. 

249.  Docmnents  proved  to  be  genuine, 
though  not  in  evidence  except  for  the  purpose 
of  comparison,  may  go  to  the  jury  for  this  pur- 
pose. AdafM  V.  Field,  21  Vt.  266.  State  v. 
Wwrd,  89  Vt.  226. 

250.  The  genuineness  of  the  document 
which  goes  to  the  jury  for  the  purpose  of  com- 
paring the  contested  document  with  it,  must 
either  be  admitted,  or  else  be  established  by 
clear,  direct  and  positive  testimony.  Unless 
this  is  in  the  first  instance  done,  the  testimony 
should,  for  obvious  reasons,  be  excluded.     7^. 

251.  Although  the  court  has  decided  that 
the  writing  offered  as  a  standard  of  comparison 
is  genuine,  still  it  is  the  right  and  the  duty  of 
the  jury  to  judge  for  themselves  in  respect  to 
the  proof  of  its  genuineness ;  and  they  should 
weigh  the  testimony  by  the  same  rule,  and 
require  the  same  measure  of  proof  that  they 
would  require  in  respect  to  any  other  essential 
point  in  the  case.     State  v.  Wa/rd. 

262.  In  order  to  prove  the  genuineness  of 
the  signature  to  a  marriage  certificate  purporting 
to  have  been  signed  by  Benjamin  Jay,  a  justice 
of  the  peace  of  Scranton,  Pennsylvania,  the 
witness,  not  knowing  any  such  person,  wrote  a 
letter  directed  to  that  address  and  received  a 
reply,  purporting  to  be  signed  by  Benjamin  Jay. 
Held,  that  there  was  no  such  proofs  if  any  at 
all,  that  Benjamin  Jay  signed  the  letter,  as  to 
justify  setting  that  signature  up  as  a  standard 
by  which  to  judge,  on  a  comparison  of  hand- 
writing, of  the  genuineness  of  the  signature  of 
the  certificate.  By  Peck,  J.;  The  genuineness  of 
the  standard  with  which  the  disputed  signature 
is  to  be  compared,  must  be  either  admitted,  or 
directly  and  very  clearly  proved.  Stctte  v. 
Ham,  48Vt.  20. 

253.  The  only  evidence  to  prove  that  the 
defendant  signed  the  note  in  suit  was  that  of  the 
defendant  himself,  who,  being  called  by  the 
plaintiff,  and  shown  the  signature  only,  and 
asked  if  it  was  his  writing,  answered:  **I4 
might  be  and  might  not  be.  It  looks  some  like 
my  handwriting;  it  might  be  my  writing,  and 
it  might  be  some  imitation.  It  looks  like  my 
writing;  I  should  think  it  was."  On  cross- 
examination,  on  being  sliown  Jhe  j^hqje  note, 
he  testified :  *  *  I  never  signed  any  such  paper. " 
Held,  that  it  was  not  error  for  the  court  to  refuse 
to  direct  a  verdict  for  the  plaintiff,  and  to  leave 
the  question  to  the  jury.  National  Union  Bank 
V.  Marsh,  46  Vt.  448. 

254.  Experts.  Experts  may  be  called  to  tes- 
tify to  their  opinions,  whether  different  writings 
were  written  by  the  same  hand.  The  court  first 


decide  whether  the  witness  has  had  sufiAcient 
experience  in  the  examination  and  comparison 
of  writings  to  testify  as  an  expert ;  but  the 
jury  must  determine  from  the  testunony, 
whether  the  witness,  has  suflScient  skill  and  ex- 
perience to  render  his  opinion  of  any  impor- 
tance, and  the  weight  which  should  be  given  to 
it.  State  V.  Ward,  89  Vt.  226 ;  and  see  State 
V.  Phair,  48  Vt.  866. 

255.  Certain  witnesses,  offered  as  experts  to 
determine  the  genuineness  of  handwriting  by 
comparison,  testified  to  their  experience  in  such 
matters,  but,  not  professing  any  peculiar  skill, 
their  opinions  were  excluded  by  the  county 
court,  on  the  ground  that,  admitting  their  testi- 
mony to  be  true,  they  were  not  expertt,  accord- 
ing to  the  true  idea  of  the.law.  Held,  not  error ; 
—for  that  so  long  as  the  evidence  or  facts  do  not 
constitute  or  conclusively  show  the  fact  of 
peculiar  skill,  which  is  the  kernel  of  the  matter, 
but  such  skill,  as  matter  of  fact,  is  left  to  be 
inferred  from  such  evidence  and  special  facts, 
the  finding  of  the  court  is  not  revisable,  which- 
ever way  it  be.  Comments  on  the  value  of  tlie 
evidence  of  experts.  Wriffht  v.  Williams,  47 
Vt.  222. 

256.  Comments  of  the  judge,  depreciating 
the  value  of  the  testimony  of  experts  in  hand- 
writing, but  leaving  the  value  of  Hieir  opinions 
to  the  jury,  were  held  not  erroneous.  Pratt 
V.  Rawson,  40  Vt.  183. 

257.  Witnessed  writing.  Testimony  of 
the  admission  of  his  signature  by  a  party  to  a 
witnessed  note  was,  under  special  circumstan- 
ces, admitted  (^Tyler,  J.,  dissenting).  Adcme 
V.  Broumson,  1  Tyl.  462. 

258.  The  court  refused  proof  of  the  execu- 
tion  of  a  witnessed  writing  by  comparison  of 
handwriting,  where  the  subscribing  witness  was 
within  the  process  of  the  court.  Pearl  v.  AUen, 
1  Tyl.  4. 

259.  So,  where  the  subscribing  witness  lived 
without  the  State,  but  at  a  known  place  within 
reasonable  distance  of  the  place  of  trial,  so  that 
his  deposition  could  have  been  procured.  Bieh 
V.  THmhle,  2  Tyl.  849. 

260.  In  order  to  prove  that  a  subscribing 
witness  to  a  note,  signed  by  several  parties,  was 
in  fact  only  a  witness  to  the  first  signature,  it  is 
not  necessary  that  the  subscribing  witness 
should  be  called.  Harding  v.  Oragie,  8  Vt.  501. 

261.  The  maker  of  a  non-negotiable  note 
promised  to  pay  it  to  the  assignee  thereof.  In 
an  action  on  such  ^romiB^,— Held,  that  the 
promise  was  evidence  tending  to  prove  the 
execution  of  the  note,  though  not  exhibited  to 
the  maker,  and  although  the  note  was  witnessed 
and  the  subscribing  witness  was  not  called. 
Hodges  v.  Eastman,  12  Vt.  868. 

262.  Where  a  written  contract  comes  only 
incidentally  in  question,  its  execution  may  be 
proved    otherwise    than    by    the    subscribing 


Digitized  by 


Google 


EVIDENCE,  XI. 


291 


witneM.      Curtis   v.    Belknap,    21    Vt.    433. 
Vhandlfir  v.  Casteell,  17  Vt.  580. 

263.  In  an  action  of  ejectment  founded 
upon  title  under  a  deed  of  tlie  collector  of  a  par- 
ticular land  tax,  the  plaintiff,  in  order  to  prove 
that  the  collector  had  given  the  necessary  bond 
to  the  committee  appointed  to  expend  the  tax, 
product  such  bond.  Held,  that  its  execution 
might  be  proved  by  one  of  the  committee, 
although  the  subscribing  witnesses  were  then 
living  in  this  State.     Chandler  v.  Cawoell. 

264.  Where  the  attestation  of  witnesses  is 
not  necessary  to  the  operative  effect  of  a  writ- 
ten instrument,  its  execution  may  be  proved 
without  proof  of  the  handwriting  of  the  sub- 
scribing witness.  Sherman  v.  Champlain 
Trantqxn'tati^m  Co.,  31  Vt.  162. 

265.  An  attested  deed  was  allowed  to  be 
proved  by  evidence  of  the  handwriting  of  the 
grantor,  where  it  purported  to  have  been  exe- 
cuted out  of  this  State,  and  the  witness  testified 
that  he  did  not  know  the  attesting  witnessses, 
and  did  not  know  of  their  being  in  this  State. 
Held^  not  error.    Ih, 

XI.    Oedinanoes;  Private  Statutes;  For- 
eign Laws  ;  Judicial  Proceedings. 

266.  Private  enactments.  City  ordin- 
ances, like  votes  of  towns,  villages  and  other 
municipal  corporations,  are  not  public  laws  of 
which  the  court  can  take  judicial  notice,  but 
ar6  facts  to  be  pleaded  and  proved.  State  v. 
8&ragnn,  40  Vt.  450. 

267.  The  court  will  take  judicial  notice  of 
the  existence  of  places  as  incorporated  towns 
within  the  State,  but  not  of  unincorporated 
villages,  though  popularly  named  and  known. 
Conn,  &  Pom.  R.  R,  Co,  v.  Baxter,  82  Vt.  805. 

268.  The  court  does  not  ex  officio  take  notice 
of  a  private  statute.  It  must  be  pleaded,  or 
proved.    Pearl  v.  Allen,  2  Tyl.  311. 

269.  Foreign  laws.  Foreign  laws  must  be 
proved  as  facts.  If  written,  they  must  be  pro- 
duced ;  if  unwritten,  they  must  be  proved  by 
witnesses  conversant  with  them.  Woodbridge 
V.  AvsUn,  2  Tyl.  864.     19  Vt.  184. 

270.  The  court  may  possess  sufficient  knowl- 
edge of  the  laws  of  another  State  authorizing  a 
justice  of  the  poace  to  take  the  acknowledg- 
ment of  a  deed,  to  admit  a  deed  so  acknowledg- 
ed, without  further  proof  on  that  point.  Mid- 
dUUmry  College  v.  Cheney,  1  Vt.  886. 

271.  The  statute  books  of  other  States  have 
been  Idlowed'to  be  read  in  the  supreme  court 
to  show  the  authority  of  magistrates  there  to 
take  depositions,  though  such  books  were  not 
introduced  in  the  county  court.  Danforth  v. 
Reynolds,  1  Vt.  259.     18  Vt.  887.    19  Vt.  364. 

272.  The  existence  and  provisions  of  the 
law  of  another  or  foreign  State  must  be  proved 
in  the  course  of  the  trial  of  the  cause,  the  same 


as  any  other  fact  is  proved.  The  law  cannot 
be  proved  by  the  production  of  the  statute  in 
the  supreme  court ;  no  facts  can  be  there  sup- 
plied, not  even  when  proved  by  matter  of 
record.  Adams  v.  Qay,  19  Vt.  358.  25  Vt.  564, 
Twte, 

273.  Foreign  statutes  must  be  specially  set 
forth  in  pleading  them,  and  must  be  proved  as 
facts ;— as  in  pleading  a  bankrupt's  discharge 
obtained  in  Canada.  Peck  v.  Hibbard,  26  Vt. 
698. 

274.  Our  courts  cannot  take  judicial  notice 
of  the  laws  of  a  sister  State.  They  must  be 
proved  as  facts.  Taylor  v.  Boardman,  25  Vt. 
581.  Pickering  v.  Fisk,  6  Vt.  102.  25  Vt. 
601.  TerriU  v.  Woodruff,  19  Vt.  182.  Adams 
V.  Oay,  19  Vt.  858. 

276.  The  court  will  not  act  on  the  sugges- 
tion, without  proof,  that  the  laws  of  a  sister 
State  differ  from  our  own.  Territt  v.  Woodruff, 
Adams  v.  Oay, 

276.  Proof  a  foreign  written  law  may  be 
by  some  copy  of  the  law,  which  a  witness  can 
swear  was  recognized  in  the  foreign  country  as 
authoritative,  and  in  force.  Spaulding  v.  Vin- 
cent, 24  Vt.  501* 

277.  The  statute  books  of  any  one  of  the 
United  States,  purporting  to  be  published  by 
the  authority  of  such  State,  is  competent  proof 
of  the  statute  law  of  such  State,  in  this  State. 
State  V.  Stade,  1  D.  Chip.  803.  Patterson  v. 
Patterson.  lb.  200.  Danforth  v.  Reynolds, 
1  Vt.  265.     StaU  v.  Abbey,  29  Vt.  60. 

278.  Legal  proof  of  the  statutes  of  another 
State  is  required,  where  they  aflPect  the  merits 
of  the  trial — as,  an  authentication  according  to 
the  act  of  congress ;  a  sworn  copy  compared 
with  the  record  of  the  statute  in  the  secretary 
of  State's  office ;  or  the  authorized  statute  book 
of  the  State.  This  rule  is  relaxed  in  regard  to 
depositions  taken  without  the  State.  Smith  v. 
Potter,  27  Vt.  304. 

279.  The  statute  laws  of  another  State  must 
be  proved  by  the  production  of  the  statute. 
The  statement  of  the  presiding  judge  to  the 
jury,  that  of  his  own  knowledge,  justices  of  the 
peace,  by  the  laws  of  Pennsylvania,  have 
authority  to  solemnize  marriage,  is  not  proof. 
State  V.  Ham,  48  Vt.  20.  See  State  v.  Rood, 
12  Vt.  896. 

280.  Proceedings  of  foreign  courts. 
The  best  proof  of  the  proceedings  of  a  foreign 
court  is  the  original  records.  But  that  cannot 
ordinarily  be  produced.  The  testimony  usually 
produced  is  a  sworn  copy  by  one  who  has  com- 
pared it  with  the  original,  or  else  an  exemplified 
copy  certified  by  the  clerk  and  the  presiding 
judge  and  the  seal  of  the  court,  with  the  broad 
seal  of  the  province  or  kingdom  to  the  appoint- 
ment of  the  judge,  with  the  proper  certificate 
from  the  office  of  appointment.  Redfleld,  J, 
SpaukUng  v.  Vitmnt,  24  Vt.  501, 
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XII.    Best  and  Secondary. 

281.  In  general.  The  rule  which  requires 
the  best  evidence  applies  to  every  case,  and  re- 
quires the  production  of  the  record,  where  a 
party  would  for  any  purpose  prove  the  recovery 
of  a  judgment.  Graham  v.  Gordon^  1  D.  Chip. 
115 ; — or  other  matter  evidenced  by  the  record. 
BicJtords  v.  Pearl.  lb.  118; — or  other  original 
paper, — as  a  newspaper  notice.  Hut.  d  Bur. 
R.  Co.  V.  ThraXL,  35  Vt.  586. 

282.  That  matter  in  abatement  was  pleaded 
before  a  justice  can  be  proved  only  by  his 
record.     MarUn  v.  Bhdget,  1  Aik.  875. 

283.  The  original  lost  or  destroyed. 
The  rendition  of  a  judgment  by  confession  was 
allowed  to  be  proved  by  parol,  so  as  to  sustain 
a  sale  upon  an  execution  reciting  such  judg- 
ment, where  the  record  was  lost.  Maxiiam  v. 
Place,  46  Vt.  484. 

284.  The  existence  and  contents  of  papers 
lost  or  destroyed  may  be  proved  by  parol ; — as, 
the  records  of  a  village  or  town  meeting. 
Hutchinson  v.  PraU,  11  Vt.  402.  Slack  v. 
Norwich,  82  Vt.  818 ;— of  a  school  district. 
Sherwin  v.  Bugbee,  16  Vt.  439  •— tlie  contents 
of  a  libellous  paper.  Oates  v.  Bowker,  18  Vt. 
28  ;— of  a  grand  list.  Spear  v.  Tilaon,  24  Vt. 
420; — an  attachment.  Brown  v.  Richmond, 
27  Vt.  588 ;— an  execution.  BUsa  v.  Stevens,  4 
Vt.  88 ; — entries  in  books  of  account.  Tucker  v. 
Bradley,  83  Vt.  824 ;— contents  of  notices  of 
sale  posted.     Edck/  v.  Wils(m,  48  Vt.  862. 

285.  Proof  of  loss.  Before  secondary  evi 
dence  of  the  contents  of  a  writing,  claimed  to 
be  lost,  can  be  admitted,  it  must  be  shown  that 
a  search  for  it  has  been  made,  in  good  faith  and 
with  proper  diligence,  in  the  place  where  it  was 
likely  to  be  found,  and  that  the  party  has,  in 
good  faith,  reasonably  exhausted  all  the  sources 
of  information  and  means  of  discovery  which 
the  nature  of  the  case  would  naturally  suggest 
and  which  were  accessible  to  him,  and  that 
such  search  has  proved  ineffectual.  ThraU  v. 
Todd,  84  Vt.  97.  ViUs  v.  MouUon,  11  Vt.  470. 
8.  a,  18  Vt.  510.  Royalton  v.  Turnpike  Co., 
14  Vt.  811.     FleUher  v.  Jacks(m,  28  Vt.  581. 

286.  Where  a  paper  is  by  law  committed  to 
the  custody  of  a  particular  person  or  officer, 
proof  of  search  and  that  it  cannot  be  found  in 
his  office  or  custody,  is  prima  facie  evidence  of 
loss,  sufficient  to  let  in  secondary  evidence  of 
its  contents.    Braintree  v.  Battles,  6  Vt.  395. 

287.  To  prove  the  loss  of  a  paper,  so  as  to 
let  in  secondary  evidence  of  contents,  the  evi 
dence  to  the  court  was,  that  the  paper  had  been 
left  with  one  D,  who,  before  the  trial,  had 
removed  from  the  State ;  and  that  the  defend- 
ant and  another  witness  had  called  on  D  before 
his  removal  for  the  paper,  and  he,  in  their 
presence,  made  a  thorough  search  of  all  the 
papers  of  his  office  and  could  not  find  it.  Held, 


that  this  was  admissible  to  prove  the  loss,  and 
that  the  judgment  of  the  county  court  that  the 
evidence  was  sufficient,  was  not  open  to  revis- 
ion in  the  supreme  court.  Moore  v.  BeatHe,  88 
Vt.  219. 

288.  A  tax  collector  was  allowed  to  testily 
to  the  contents  of  the  notices  of  sale  of  the  pro- 
perty distrained,  at  a  trial  held  some  16  months 
after  the  posting  of  the  notices,  he  first  testify- 
ing tliat  he  did  not  know  where  they  were,  and 
had  not  seen  them  since  he  posted  them.  Eddy 
V.  Wilson,  48  Vt.  862. 

289.  How  far  decision  is  revisable.  The 
decision  of  the  county  court  as  to  the  loss  of  a 
paper,  preliminary  to  the  use  of  secondary  evi- 
dence of  its  contents,  is  revisable  when  errone- 
ous in  matter  of  law.  It  is  always  a  question 
of  law,  in  a  given  case,  whether  the  rule  requir- 
ing proper  search  in  the  proper  places  has  been 
followed  ;  but  if  evidence  has  been  given  tend- 
ing to  show  that  the  rule  has  been  followed, 
the  finding  of  the  court  on  that  evidence  is  not 
the  subject  of  revision.  Durgin  v.  DantiUe,  47 
Vt.  95. 

290.  Testimony  of  party  to  prove  loss. 
Before  the  statute  allowing  parties  to  be  wit- 
nesses ; — Held,  that  a  party  was  not  competent 
to  testify  to  the  loss  of  a  bond,  or  note,  with  a 
view  to  the  introduction  of  secondary  evidence 
of  contente.  Penfield  v.  Cook,  I  Aik.  96.  Wright 
V.  Jacobs,  1  Aik.  804. 

291.  Telegrams.  Where  telegraphic  com- 
munications are  relied  on  to  establish  a  contract, 
dependent  on  the  terms  used,  they  must  be 
proved,  as  other  writings  are,  by  production 
of  the  originals.  If  they  cannot  be  produced, 
then  the  contents  may  be  shown  by  the  next 
best  evidence,  as  copies,  or  otherwise.  Jhirkee 
V.  Vt.  Central  R.  Co.,  29  Vt.  127. 

292.  Where  the  person  to  whom  a  telegram 
is  sent  is  the  employer  of  the  telegraph,  or 
takes  the  risk  of  its  transmission,  the  original 
is  the  message  delivered  to  the  operator.  But 
where  the  person  sending  the  message  takes  the 
initiative,  the  telegraph  is  his  agent,  and  the 
original  is  the  message  delivered  at  the  end 
of  the  line,  and  is  effective  only  in  that  form. 
lb. 

293.  Letter.  Where  the  plaintiff  offered 
in  evidence  a  letter  written  to  himself  by  a  third 
party  through  whom  the  defendant  cUiimed,  and 
who  was  out  of  the  State,  or  dead,  which  letter 
purported  to  be  in  reply  to  one  previously 
written  by  the  plaintiff  ;—^«M,  that  it  was 
admissible  without  the  production  or  proof  of 
loss  and  contents  of  the  letter  to  which  it  was 
a  reply.  Hayward  Rubber  Co.  v.  Duneklee,  80 
Vt.  29. 

294.  Partnership  articles.  In  an  action 
charging  the  defendants  as  partners,  the  plain- 
tiff  had  given  evidence,  by  deposition,  of  the 

'partnership,  and  of  the  terms  of  the  written 
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articles,  the  defendants  having  failed  to  pro- 
duce the  articles  upon  notice.  Heldj  that  the 
defendants  could  not,  by  another  deposition  (rf 
the  same  witness,  taken  in  their  behalf,  prove 
the  further  or  different  contents  of  such  articles, 
but  must  produce  them.  HasUngi  v.  Hopkinson, 
28Vt.  108. 

XIII.      DOCIJMENTABY. 

1.   T<noihdtrk'%  records  and  certificates, 

295.  Original  deed.  An  original  deed, 
containing  the  statute  requisites  of  witnessing, 
acknowlegment  and  recording,  is  admissible  in 
evidence  without  other  proof  of  execution,  as 
well  in  the  action  of  covenant  upon  the  coven- 
ants in  the  deed,  as  in  ejectment.  WtUiams  v. 
Wetherbee,  2  Aik.  329. 

296.  Recital  in  deed.  The  recital  of  a 
deed  in  a  subsequent  deed  is  evidence  of  the 
former  against  a  party  to  the  latter.  So,  a  sub 
sequent  charter  or  grant  of  the  government 
reciting  a  former  grant,  or  surrender,  is  evidence 
of  that  fact  as  against  the  government,  or  party 
claiming  under  the  last  grant.  Lordy.Bige- 
loWy  8  Vt.  445 ;  and  see  Cross  v.  Martin,  46  Vt. 
14. 

297.  Book  of  record.  The  ancient  record 
of  a  deed  in  a  book  in  the  town  clerk's  office 
kept  for  that  purpose,  and  in  the  handwriting 
of  the  town  clerk  then  in  office,  though  not 
signed  or  certified  by  the  town  clerk,  is  admis- 
sible as  a  record,  with  the  force  which  belongs 
to  it  as  such.  Booge  v.  Parsons,  2  Vt.  466.  20 
Vt.  589.    22Vt.  856. 

298.  The  same  is  true  of  a  like  record  of  a 
marriage.    Northfield  v.  Plymouth,  20  Vt.  582. 

299.  Oopies  by  town  clerk.  Duly  certi- 
fied copies  from  the  proper  town  clerk's  office 
of  deeds,  not  presumed  to  be  in  the  possession 
of  the  party  offering  them,  may  be  used  in  evi- 
dence instead  of  the  originals,  as  well  in  coven- 
ant as  in  ejectment.  WiWams  v.  Wetherhee,  2 
Aik.  a29. 

300.  The  official  certificate  of  a  town  clerk 
\B  prima  fade  authentic,  and  it  is  not  necessary, 
in  this  State,  in  order  to  render  a  record,  or 
other  paper  certified  by  him,  admissible  in  evi- 
dence, to  show  by  other  proof  that  he  was 
either  elected  or  sworn.  LenUngUm  v.  Bhdgett, 
Zl  Vt.  210. 

301.  It  is  the  settled  law  and  practice  in 
this  State,  that  in  making  title  to  real  estate,  a 
party  may  prove  the  various  links  in  his  chain 
of  title  by  certified  copies  of  deeds  from  the 
records  of  deeds  in  the  town  clerk's  office, 
without  the  production  of  the  originals,  except 
the  deed  to  himself.  PraU  Y.Battles,  34  Vt.  891. 

302.  A  copy  of  the  record  of  a  deed,  made 
49  years  after  the  given  date  of  the  original, 
Wfwlproperly  admitted  in  evidence,  without 


production  of  the  original  or  accounting  for  its 
non-production,  although  it  was  claimed  upon 
the  other  side,  and  evidence  had  been  given, 
that  the  deed  was  a  forgery.    lb. 

303.  Town  clerk's  certificate  of  record. 
The  certificate  of  a  town  clerk  upon  a  deed  or 
execution  that  he  has  recorded  the  same,  though 
not  expressly  required  by  statute,  has  always 
been  received  as  prima  facie  evidence  of  the 
fact  stated.  Ilt/tchinson,  J.,  in  Hubbard  v. 
Bettei/,  2  Aik.  816.  Benedict  v.  Heineberg,  43 
Vt.  236. 

304.  The  customary  certificate  of  a  town 
clerk  upon  the  back  of  a  deed  that  he  had 
received  the  deed  for  record,  and  had  recorded 
it,  was,  before  the  statute  directing  that  to  be 
done,  received  as  prima  fade  evidence  of  the 
fact  recited.  Taylor  v.  Holcomb,  2  Tyl.  344. 
Morey  v.  McOuire,  4  Vt.  327.  84  Vt.  262  ;— 
and  such  certificate  was  received,  where  only 
the  first  part  was  signed  by  the  town  clerk,  but 
the  last  part  was  also  evidently  in  his  handwrit- 
ing.    Morey  v.  McGidre, 

305.  Where  the  law  has  made  the  time  of 
recording  an  instrument  in  the  town  clerk's 
office  material,  his  certificate  of  the  time  is  evi- 
dence of  that  fact.  Pawlet  v.  Sandgate,  17  Vt. 
619. 

306.  A  town  clerk's  certificate  of  a  record, 
or  of  the  date  of  recording  a  deed,  or  of  receiv- 
ing it  for  record,  is  prima  fade  evidence  of 
the  fact,  but  only  that,  and  may  be  rebutted, 
and  the  truth  of  the  matter,  whether  certified 
or  not,  be  shown  by  parol.  Taylor  v.  Holcomh, 
2  Tyl.  844.  Morey  v.  McQmre,  4  Vt.  827. 
Bartlett  v.  Boyd,  84  Vt.  256.  Johnson  v.  Bur- 
den, 40  Vt.  567. 

307.  The  same  is  true  of  the  certificates  of 
justices  of  the  peace,  county  clerks,  and  town 
clerks,  of  the  fact  of  recording  an  execution 
and  levy.  Hubbard  v.  Dewey,  2  Aik.  S12.  Myers 
V.  BrowneU.  lb.,  407.  Morton  v.  Edwin,  19 
Vt.  77 ;  and  of  the  certificates  of  town  clerks 
of  the  record  of  proceedings  of  land  tax  coUec- 
tors.  Carpenter  v.  Sanpyer,  17  Vt.  121.  ChaTid- 
ler  V.  Bpea/r,  22  Vt.  888.  Kellogg,  J.,  in  Ba/rU 
leU  V.  Boyd,  84  Vt.  262-8. 

308.  The  record  of  a  town  clerk  cannot  be 
contradicted  by  parol  evidence — as  by  proof  of 
a  mistake  in  the  record.  The  only  way  is  for 
the  clerk  to  correct  the  record.  Hoag  v.  Durfey^ 
1  Aik.  286. 

309.  A  copy  of  the  record  of  an  execution 
and  levy  is  prima  fame  proof  that  the  paper  has 
been  correctly  recorded,  and  at  the  time  indi- 
cated. But  the  inaccuracy  of  the  record  may 
be  shown — as  by  production  of  the  original. 
Perry  v.  Whipple,  88  Vt.  278.  See  M(yrton  v. 
Edwin,  19  Vt.  77. 

310.  A  town  clerk's  records  are  presumed  to 
be  made  from  the  ori^nal  papers,  the  contrary 
not  appearing.    Ca/rbee  v  Hopkins,  41  Vt.  250. 
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311.  The  certification  of  a  paper  by  a  town 
clerk  as  **  a  true  copy  of  a  deed  recorded,"  &c., 
where  it  appears  from  the  copy  that  such  a 
record  existed  in  the  office,  will  be  intended  as 
certified  from  the  record,  and  is  well  enough. 
Preston  v.  Robitison,  24  Vt.  583. 

312.  A  town  clerk  certified,  on  a  certain 
date,  that  the  paper  so  certified  was  a  true  copy 
of  record,  and  that  at  a  certain  earlier  date  it 
was  received  for  record.  Ueld^  in  the  absence 
of  proof  to  the  contrary,  that  the  legal  presump- 
tion was  that  the  paper  was  in  fact  recorded 
when  received  for  record.  Wing  v.  Hall,  47 
Vt.  182. 

313.  It  being  made  by  statute  the  official 
duty  of  a  town  clerk  to  record  all  births  in  the 
town,  a  duly  authenticated  copy  of  such  record 
is  admissible  as  evidence  of  the  facts  which  it 
embodies,  although  the  record  was  made  upon 
the  report  of  the  parent  long  after  the  time  of 
the  births.  The  weight  of  the  record  as  evi- 
dence is  for  the  jury,  under  the  circumstances. 
Derby  v.  Salem,  30  Vt.  722. 

314.  Becord  of  papers  not  required  to 
be  recorded.  A  revocation  of  a  power  of 
attorney  to  convey  lands  not  being  required  by 
law  to  be  recorded,  a  copy  of  the  record  of  such 
revocation  is  not  admissible  to  prove  the  fact  of 
revocation.    Btuh  v.  Van  Ness,  12  Vt.  83. 

315.  A  town  clerk  is  not  a  certifying  officer 
of  a  grand  list,  or  other  documents  which  are 
required  by  law  to  be  deposited  in  his  office,  but 
which  are  not  required  to  be  recorded.  Hence, 
neither  his  official  certificate  of  what  a  grand 
list  contains,  nor  a  certified  copy  of  such  list, 
is  legal  evidence.  Bamet  v.  Woodbury,  40  Vt. 
266.    (Changed  by  Stat.  1876,  No.  55.) 

316.  An  office  copy  of  an  instrument 
recorded  in  the  town  clerk's  office,  purporting 
to  be  a  deed,  but  not  sealed,  however  ancient, 
is  not  admissible  as  evidence  of  title,  where  no 
possession  has  followed  it,  and  there  is  no  other 
evidence  of  due  execution.  WilUams  v.  Bass, 
22  Vt.  352. 

317.  The  record  of  a  deed  not  entitled  to 
registry  is  not  of  itself  evidence  of  the  existence 
of  the  deed,  yet  such  record,  in  connection 
with  long  and  undisputed  possession  consistent 
with  the  deed,  and  other  circumstances  which 
tend,  as  matter  of  fact,  to  show  the  probable 
execution  and  loss  of  the  deed,  is  admissible  as 
evidence  from  which  the  jury  may  find  by  pre- 
sumption the  existence  and  loss  of  the  deed. 
Totonsend  v.  Doumer,  32  Vt.  188. 

318.  The  record  in  the  town  clerk's  office  of 
a  paper  purporting  to  be  a  deed,  but  not  seal.ed, 
was  received  as  evidence  of  the  existence  of  an 
original  paper  of  like  tenor,  there  being  other 
evidence  of  the  existence  of  an  original,  now 
lost.     Cokhestery,  CwZiJer,  29Vt.  111. 

^19.  So,  of  a  deed  defectively  acknowledged. 
Totcnsend  v.  Dotoner,  32  Vt,  l^, 


320.  Certifjring  negatively.  The  certifi- 
cate of  a  town  clerk  that  there  is  not  on  the 
record  a  conveyance  of  certain  lands,  is  not 
admissible  in  evidence.  It  is  not  an  authorized 
official  act.  UiU  v.  BelUnos,  16  Vt.  727.  29 
Vt.  328. 

321.  Becord  of  deed  in  another  State. 
The  office  copy  of  a  deed  recorded  in  another 
State,  in  order  to  be  admissible,  must  be  authen- 
ticated  according  to  the  act  of  Congress. 
Brovm  v.  Edson,  23  Vt.  485. 

322.  Proprietor's  clerk.  Where  a  deed 
was  certified  as  recorded  by  the  proprietor's 
clerk  ; — Held,  that  his  acting  as  such  was  suffi- 
cient proof  of  his  official  character,  without 
proof  of  'his  appointment.  Brush  v.  Gooh, 
Bra>a.  89. 

323.  The  records,  by  proprietors'  clerks,  of 
deeds  made  and  recorded  before  the  act  of  Feby. 
26,  1788,  authorizing  them  to  record  deeds,  are 
not  evidence  as  records.  Hart  v.  Oage,  6  Vt. 
170. 

324.  Entry  on  town  treasurer's  books. 
Where  the  question  was,  whether  a  certain 
town  order  in  favor  of  C,  had  been  paid  to 
apply  on  the  plaintiff's  execution  against  him ; 
— Held,  that  an  entry  on  the  town  treasurer's 
books  of  this  order  to  the  credit  of  the  plaintiff, 
as  town  treasurer,  did  not  tend  to  prove  the 
negative.    Nye  v.  Kellam,  18  Vt.  594. 

2.  C&urt  records  and  files, 

325.  A  copy  attested  by  the  clerk  of  a 
court,  not  only  of  records,  technically  so  called, 
but  also  of  all  papers,  files,  rolls,  &c.,  legally 
deposited  in  his  office  and  there  required  to  re- 
main, is  proper  evidence  of  the  original,  afford- 
ing as  high  a  degree  of  certainty  as  sworn  copies 
can  furnish.    Mattocks  v.  Bellamy,  8  Vt.  463. 

326.  The  files  of  the  county  clerk  in  the 
cause,  with  his  certificate  of  the  judgment,  were 
admitted  in  evidence  in  the  supreme  court,  but 
with  disapproval  of  the  practice.  AUisY.  Beadle, 
1  Tyl.  179. 

327.  Dictum.  An  exemplified  copy  of  a 
judgment  is  the  legal  and  proper  evidence  to 
prove  the  same.  Neither  the  records  themselves, 
nor  minutes,  should  ever  be  received,  where 
copies  can  be  obtained.  Lowry  v.  Cady,  4  Vt 
504. 

328.  A  decree  in  chancery  cannot  be  proved 
by  docket  minutes.  The  decree  itself,  or  a 
copy  of  the  record,  if  the  decree  has  been 
enrolled,  is  the  only  legitimate  evidence.  Austin 
V.  HotPe,nYi.eU. 

329.  A  judgment  rendered  at  a  former  term 
of  the  same  court  may  be  proved  by  the  files 
and  docket  entries ;  but  to  make  proof  in  one 
court  of  the  proceedings  in  another,  it  must  be 
by  a  record  written  out  at  length.  Armstrong 
V.  Colby,  47  Vt.  859. 
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330..  A  certificate,  signed  by  a  register  in 
bankruptcy,  that  the  defendant  was  by  him 
adjudged  a  bankrupt,  &c.,  is  not  evidence. 
Adams  v.  WaU,  42  Vt.  16. 

331.  A  certificate  of  the  prothonotary  of  the 
court  of  King's  Bench  in  Canada  to  a  bill  of 
fees  and  disbursements  by  an  attorney  in  a  suit 
in  that  court,  was  held  not  admissible  as  evi 
dence  here."    Pierson  v.  Boston^  1  Aik.  54. 

332.  A  paper  simply  certified  by  the  clerk 
of  a  court  of  record,  without  seal  attached,  that 
it  is  a  true  copy  of  record,  is  not  sufficiently 
authenticated  to  be  received  as  proof  of  the 
record.    ParUh  v.  Pea/rams,  27  Vt.  621. 

333.  A  certified  copy  of  record  was  lield 
defective  in  substance,  where  the  certifying 
clerk  was  clerk  of  both  the  coimty  and  the 
supreme  court,  and  it  did  not  appear  in  which 
court  the  record  was ;  nor,  except  by  supplying 
omissions  by  intendment,  in  what  state  or 
county  the  record  was.    Ih. 

334.  The  word  "official"  attached  to  a 
paper,  and  signed  by  a  proper  certif3ing  officer, 
is  no  verification  of  it,  as  either  an  original,  or 
a  true  copy.    Johnson  v.  BoUon^  43  Vt.  308. 

335.  Probate  records.  Copies  of  probate 
records  of  the  division  of  an  estate  among  heirs 
are  admissible,  though  certified  to  be  extracts, 
if  they  contain  all  that  need  be  recorded  to 
make  the  division  legal.  Robinsonv.  OUlman, 
3Vt.  163. 

336.  Wills  devising  lands,  and  probate  pro- 
ceedings affecting  the  title  to  real  estate,  which 
are  required  by  statute  to  be  recorded,  must  be 
first  recorded  in  the  town  clerk's  office,  where 
the  estate  is  situate,  or  they  cannot  be  used  as 
evidence  on  the  question  of  title.  Harrington 
V.  Oage,  6  Vt.  682.  Royce  v.  Hurd,  24  Vt.  620. 
(Blade's  Stat.  c.  44,  s.  86.  G.  S.  c.  49,  s.  87.)  But 
if  so  recorded  at  any  time  before  offered  in  evi- 
dence, this  is  sufficient.  Abbott  v.  Pratt,  16  Vt. 
626. 

337.  Copies  of  the  records  of  the  probate 
court  of  the  assignment  of  dower,  &c.,  in  lands, 
although  not  recorded  in  the  town  clerk's  office, 
were  admitted  in  evidence  for  the  purpose  of 
giving  locality  to  the  lands  specified  in  a  deed, 
which  referred  to  such  records  for  a  description 
merely.  Held  correct.  Pingry  v.  Watkins, 
17  Vt.  879. 

338.  Justice's  record.  If  a  justice'srecord 
as  certified  is  imperfect,  the  only  remedy  is  to 
allege  diminution,  supported  by  affidavits,  and 
move  for  a  mandamus  upon  the  justice  to  cer- 
tify  more  fully.  Martin  v.  Blodget,  1  Aik. 
375.    Stone  v.  ProcU/r,  2  D.  Chip.  108. 

339.  The  court  will  not  go  into  proof  by 
aflMavits  or  statements  of  counsel  and  others, 
in  regard  to  the  correctness  of  a  record  of  other 
courts.  The  proceeding  must  be  taken  by 
mandamus,  or  other  proper  writ.  Nixon  v. 
Ba/rber,  37  Vt,  783.  Trlfts  v.  Aikm^  1?  Vt,  490. 


340.  In  an  appealed  case,  after  judgment 
and  motion  in  arrest,  another  certified  copy  of 
the  record,  differing  from  the  former,  was  pre- 
sented as  the  true  record.  The  supreme  court 
continued  the  cause,  that  the  justice  might  come 
into  court  witli  his  record,  and  verify  the  copy  ^ 
on  which  the  trial  had  been  had,  or  correct  it. 
Tufts  V.  Aiken. 

341.  Interpolation.  In  support  of  the  issue 
that  an  administrator's  bond  was  given  on  the 
8th  of  May,  the  record  of  the  probate  court  of 
that  date  was  of  an  order  that  the  plaintiff  be 
appointed  administrator,  and  that  he  ^ve 
bonds,  &c.,  and  then  recited  that  he  had  exe- 
cuted a  bond  agreeably  to  the  order  and  was 
appointed  administrator.  Held,  that  an  inter- 
polation in  the  record  on  a  subsequent  day,  viz : 
**  which  said  bond  was  received  and  filed  in 
in  court  May  26,"  «&c.,  was  no  part  of  the 
record  of  May  8th,  and  did  not  contradict  it. 
Clark  V.  Tabor,  22  Vt.  595. 

342.  Foreign  judgments.  Exemplifica- 
tions of  the  record  of  judicial  proceedings  in  a 
foreign  country,  must  be  considered  as  prima 
fade  correct;  if  incorrect,  the  onus  probandi 
lies  on  the  opposite  party.  Woodbridge  v. 
Austin,  2  Tyl.  864 

343.  A  certified  copy  of  the  record  of  a  jus- 
tice's judgment  rendered  in  another  State,  is  the 
appropriate  evidence  to  prove  such  judgment. 
Starkiceather  v.  Loorms,  2  Vt.  678  (overruling 
Ingersoll  v.  Van  Gilder,  1  D.  Chip.  59.  Blodget 
V.  Jordan,  6  Vt.  580);  though  in  such  other  State 
(as  New  York)  a  justice  court  is  not  regarded  as 
a  court  of  record,  but  is  required  to  keep  records. 
Carpenter  v.  Pier,  80  Vt.  81.  MarUn  v.  Wells, 
48  Vt.  428.  Semble,  that  in  such  case  it  should 
be  shown,  that  the  person  certifying  was  a 
justice.    lb, 

344.  Oonclusiveness  of  record.  A  record 
of  court  imports  absolute  verity,  not  only 
when  it  comes  collaterally  in  question,  but  also 
when  the  judgment  of  which  it  is  evidence  is 
sought  to  be  enforced,  or  is  made  matter  of 
defense ;  and  even  when  the  proceeding  is  upon 
a  review  of  the  judgment  itself  for  error  in  law 
— as,  upon  writ  of  error,  or  certioriari — the 
truth  of  the  record  cannot  be  disputed.  Hall, 
J.,  in  Mosseofux  v.   Brigham,ld  Vt.  460. 

345.  Justices'  courts  in  this  State  are  courts 
of  record,  and  the  record  of  a  justice  has  the 
same  conclusiveness  between  the  parties  as  the 
record  of  any  other  court.  Stone  v.  Proctor, 
2  D.  Chip.  118.  MaHin  v.  BlodgeU,  1  Aik. 
879.    80  Vt.  202. 

.  346.  The  record  of  a  court  cannot  be  Im- 
peached or  contradicted  by  proof  of  its  falsity  ; 
and  this  applies  to  the  records  of  justices  of  the 
peace ;  and  the  record  is  to  be  tried  by  the  court 
upon  inspection,  and  not  by  the  jury.  Middle- 
town  V.  Ames,  7  Vt.  166.  Spaulding  v.  Cham- 
ierUn^  \%  Vt,  588.    Barnard  v.  Flanders,  lb. 
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657.  Pike  v.  HiU,  15  Vt.  188.  Walker  v.  Briifgtt, 
11  Vt.  84.  Beeeh  v.  Rich,  18  Vt.  595.  Eastman 
V.  Waterman,  26  Vt.  494.  Farr  v.  Ladd,  87 
Vt.  156. 

347.  In  an  action  of  trespass  and  false  im- 
prisonment;— Held,  that  ii  cannot  be  shown 
against  the  record,  that  the  writ  was  not  signed 
by  the  justice  rendering  the  judgment,  but  by 
another  justice,  and  that  the  defendant,  after 
the  service  erased  the  name  of  the  first  justice 
and  inserted  that  of  the  justice  who  rendered 
the  judgment.     Spaulding  y.  ChamherUn. 

348.  Nor,  in  debt  on  a  recognizance,  that 
the  defendant  never  consented  to  have  his  name 
entered  or  to  be  recognized.  Beech  v.  Rich,  13 
Vt.  595. 

349.  Nor,  in  case  of  a  confession  of  judg- 
ment where  tlie  objection  was  taken  by  a  sub- 
sequent attaching  creditor,  tliat  the  defendant 
did  not  appear  personally  before  the  justice  and 
give  the  confession.   Fcvrr  v.  Ijodd,  87  Vt.  156. 

350.  So,  in  an  avdita  querela  to  set  aside  a 
judgment  for  want  of  notice  to  the  complainant, 
and  the  record  showed  notice,  it  was  Jield  con- 
clusive. Eastman  v.  Waterman,  26  Vt.  494. 
87Vt.  160. 

351.  So,  in  an  action  against  a  justice  for 
willfully  and  maliciously  absenting  himself  from 
the  trial,  liis  record  was  ?ield  conclusive  in  his 
own  behalf.  Barnard  v.  Flanders,  12  Vt.  657. 
26  Vt.  500.     37  Vt.  160. 

352.  To  a  writ  of  review  founded  upon  a 
justice's  record  showing  a  continuance  of  the 
original  suit  for  notice,  a  judgment  by  default 
and  a  recognizance  for  a  review,  the  defendant 
pleaded  that  the  plaintiff  was  not  out  of  this 
State  at  the  commencement  of  the  original  suit 
against  him.  Held  ill,  for  that  the  justice's 
record  showed  a  conclusive  adjudication  of  that 
fact,  and  that  the  party  had  not  had  notice. 
Davis  V.  Beebe,  5  Vt.  560. 

363.  Where  the  record  of  a  judgment  shows 
that  the  defendant  appeared  either  personally  or 
by  attorney,  such  fact  cannot  be  traversed,  nor 
will  he  be  permitted  to  show  that  such  attorney 
had  no  authority  to  so  appear,  and  the  judg- 
ment will  effectually  conclude  him  in  an  action 
thereon.  St,  Albans  v.  Busk,  4  Vt.  58.  JYew- 
comb  V.  Peck,  17  Vt.  802 ;  and  see  18  Vt.  214. 
Hubbard  v.  Dubois,  87  Vt.  96.  Blood  v.  Cran- 
doll,  28  Vt.  896.  8taU  v.  Bradish,  84  Vt.  425. 
AbboU  V.  Button,  44  Vt.  546. 

354.  Where  a  writ  issued  against  two,  and 
the  return  showed  a  service  upon  one  and  a 
non  est  H8  to  the  other,  but  the  record  of  the 
judgment  stated  that  the  defendants  appeared 
by  attorney,  that  the  defendants  confessed,  &c,, 
and  the  court  rendered  judgment  against  tlie 
defendants— using  the  plural,  but  omitting  the 
names  ',—Held,  that  the  record  was  conclusive 
that  both  the  defendants  in  tt^e  writ  appeared 
&c.    Blood  V.  Orandall, 


355.  But  where  the  record  was  of  a  writ 
against  four  and  a  service  upon  two  only,  and 
proceeded  :  **And  at  the  same  term  come  the 
said  defendants  by  their  attorney,"  naming  him, 
and  then  stated  the  proceedings  to  a  final  judg- 
ment against  the  defendants,  not  naming  them 
in  the  record  after  the  recital  or  copy  of  the 
writ  and  return  ',—Held,  that  the  record  should 
be  interpreted  as  stating  an  appearance  only 
for  those  defendants  upon  whom  service  was 
made.  Hubbard  v.  Dubois,  87  Vt.  94.  Held, 
also,  that  the  rule  to  the  auditor,  his  citation 
and  the  return  thereon  and  his  report  in  that 
case,  in  which  the  parties  upon  whom  the  writ 
was  served  were  alone  named  as  defendants, 
might  be  considered  in  connection  with  the 
record  produced,  as  aiding  to  explain  the 
record  itself,  when  doubtful  or  equivocal. 
lb. 

356.  Where  a  judgment  Appears  by  the 
record  to  be  satisfied,  as  by  the  levy  of  the  ex- 
ecution, this  is  conclusive,  until  corrected  by 
proceedings  brought  directly  for  that  purpose. 
Boaster  v.  Tucker,  1  D.  Chip.  858.  21  Vt.  578. 
Pratt  V.  Jones,  22  Vt.  841.    26  Vt.  448. 

357.  Where  not  conclusive.  A  record, 
or  return,  is  not  conclusive  in  any  authorized 
proceeding  brought  directly  upon  it,  the  pur- 
pose of  which  is  to  set  it  aside  and  vacate,  or 
correct  it ;  and  in  such  case  the  record  or  re- 
turn may  be  contradicted  by  parol;— as  on 
petition  to  the  supreme  court  to  vacate  an 
irregular  levy  of  execution.  Briggs  v.  Oreen, 
38  Vt.  565 ;— on  petition  to  the  county  court  to 
vacate  a  justice's  judgment.  Mosseaux  v.  Brig- 
ham,  19  Vt.  457;— on  audita  querela  to  set 
aside  judgments.  Paddleford  v.  Bancroft,  22 
Vt.  529,  citing  1  Aik.  859.  9  Vt.  118.  11  Vt. 
161.  12  Vt.  567.  But  see  Eastman  v.  Water- 
man, 26  Vt.  494.    87  Vt.  160. 

358.  In  audita  querela  to  set  aside  a  judg- 
ment, the  record  showed  suit  brought  against 
the  complainants  '*by  attachment  of  their  pro- 
perty, with  notice."  Held,  that  the  record  was 
not  conclusive  of  service  on  the  complainants 
or  of  notice  to  them  of  the  suit,  and  that  they 
might  show  want  of  notice  in  fact.  Godfrey  v. 
Doumer,  47  Vt.  658. 

8.  Officered  returns. 

359.  The  official  return  of  a  public  officer, 
—as  a  sheriff,— is  admissible  evidence  in  his 
favor,  as  also  to  affect  the  rights  of  third  per- 
sons. But  it  is  only  prima  fade  evidence  for 
such  purposes.  It  is  open  to  contradiction  col- 
laterally as  against  himself,  even  by  a  party  to 
the  process ;  and  by  third  persons  because  they 
were  neither  parties  nor  privies  to  the  process. 
But  as  between  the  parties  to  .the  original  suit, 
or  as  against  himself,  his  return  is  conclusive. 
BarreU  v.  Copland,  18  Vt.  67,    26  Vt.  750, 
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Hathaioay  v.  Ooodrieh,  5  Vt.  65.     Stanton  v. 
Hodges,  6  Vt.  66. 

360.  An  officer's  return  is  not  conclusive 
against  him,  as  to  mere  inferences  or  presump- 
tions upon  which  the  return  is  silent.  Thus, 
where  his  return  upon  an  execution  was,  that 
he  had  sold  the  property  to  A  '.—Held,  that  he 
might  prove  by  parol,  the  capacity  in  which  A 
acted,— as  that  he  was  the  agent  of  B.  Carney 
V.  Denni9on,  16  Vt.  400. 

361.  A  constable  was  sued  for  an  assault 
and  false  imprisonment,  and  justified  by  virtue 
of  process.  Heldy  that  his  return  was  evidence 
in  his  favor,  but  only  prima  facte  evidence,  and 
was  subject  to  contradiction.  Barrett  v.  Cope- 
land,  18  Vt.  67. 

362.  In  trespass  for  false  imprisonment 
against  a  tax  collector,  where  he  had  made  full 
return  of  his  doings  upon  the  warrant,  ending 
with  the  commitment  of  the  plaintiff  to  jail ; — 
ffeldj  that  the  defendant  could  not  show  his 
proceedings  by  parol; — that  the  return  was 
prima  facte  evidence  in  his  favor,  but  subject 
to  contradiction  by  the  plaintiff ;  and  that  the 
defendant  could  rebut  the  plaintiff's  evidence 
by  evidence  of  like  character.  Boardman  v. 
Ooldmuth,  48  Vt.  403. 

363.  The  return  of  an  indifferent  person, 
authorized  to  serve  a  writ,  has  the  same  force 
and  effect  as  that  of  a  regular  public  officer,  and 
is  no  more  subject  to  impeachment  and  contra- 
diction.    Downer  v.  Back,  25  Vt.  259. 

364.  An  officer's  return  of  sale  upon  execu- 
tion, although  made  out  of  time,  'ib  prima  facie 
evidence  of  the  sale.   Gates  y.  Gaines,  10  Vt.  346. 

365.  The  return  of  an  officer  levying  an 
execution  on  land  is  conclusive  on  the  parties, 
and  all  claiming  under  them.  Hathaway  v. 
Phelps,  2  Aik.  84  Eastman  v.  Curtis,  4  Vt. 
616.  25  Vt.  260 ; — except  in  case  of  proceed- 
ings brought  directly  to  set  it  aside.  Briggs  v. 
Green,  33  Vt.  565. 

366.  The  return  of  a  proper  officer  of  his 
levy  of  an  execution  upon  land  is  conclusive, 
as  to  all  persons,  of  every  act  or  thing  stated 
therein  which  is  within  his  official  jurisdiction 
and  duty,  and  it  cannot  be  collaterally  impeach- 
ed or  contradicted.    Swift  v.  Cobb,  10  Vt.  282. 

367.  The  statement  in  an  officer's  return  of 
process  served  by  copy  left  at  the  defendant's 
last  and  usual  place  of  abode,  that  he,  on  the 
same  day,  gave  the  defendant  personal  notice 
of  the  suit  and  the  time  and  place  of  trial,  is  no 
proper  part  of  the  return,  and  is  not  evidence 
for  any  purpose.  Johnson  v.  Murphy,  42  Vt. 
645. 

368.  Marriage  eertificate.  A  marriage 
certificate  issued  by  an  officiating  minister,  was 
held  admissible  to  prove  the  marriage,  accom- 
panied by  declarations  of  the  party  referring  to 
it  as  evidence  of  the  facts  stated  in  it.  Stats  v. 
41^,  29  Vt.  60. 


4.  Other  official  entries, 

369.  Patent  office.  The  plaintiff,  although 
he  had  no  connection  with  the  patent  office, 
was  permitted  to  testify  to  his  examination  at 
the  patent  office  for  evidence  of  the  granting  of 
a  patent,  or  of  an  application  therefor,  and  that 
nothing  pertaining  thereto  could  be  found  ex- 
cept a  paper  which  he  produced.  Held,  not 
error.     James  v.  Hodsden,  47  Vt.  127. 

370.  Municipal  corporations.  The  action 
of  municipal  corporations  in  public  meeting 
can  be  proved  only  by  their  records.  CaI)ot  v. 
BriU,  36  Vt.  349. 

371.  The  records  of  the  proceedings  of 
municipal  public  corporations,  such  as  towns 
and  school  districts,  cannot  be  collaterally  im- 
peached ; — as,  by  evidence  that  a  recorded  vote 
of  a  school  district  was  passed  by  such  as  were 
not  legal  voters.    Eddy  v.  Wilson,  43  Vt.  362. 

372.  Notaries.  The  entries  and  memo- 
randa,  made  in  the  due  course  of  business,  by 
notaries,  clerks  and  other  persons,  may  be  re- 
ceived in  evidence  after  the  death  of  the  person 
who  made  them  ;— as,  in  this  case,  the  memor- 
anda and  the  formal  protest,  afterwards  drawn 
up,  of  a  deceased  notary,  of  the  demand  of  pay- 
ment of  a  promissory  note,  and  notice  to  the 
indorsers,  were  Jield  evidence,  not  only  of  the 
demand,  but  of  the  notice  also.  Austin  v.  Wil- 
son, 24  Vt.  630. 

5.  Prvoale  documents. 

373.  Account  books.  Where  the  books 
of  the  parties  are  evidence,  entries  made  by  the 
clerk  of  one  of  the  parties  in  due  course  of 
business,  are  admissible  where  the  clerk  has 
deceased.    Bacon  v.  Vaughn,  34  Vt.  73. 

374.  So,  although  the  clerk  be  in  life,  and 
although  not  produced  as  a  witness.  Cum- 
mings  v.  Fullam,  13  Vt.  484. 

375.  In  assumi)sit  for  goods  sold  and  deliv- 
ered, the  books  of  account  of  the  party,  accom- 
panied with  evidence  of  their  correctness,  are 
admissible  In  evidence  ;— as,  also,  where  It  had 
been  agreed  that  the  defendant's  account  should 
be  payment  on  a  note.  Burnham  v.  Adams,  5 
Vt.  313. 

376.  But  such  books  are  not  admissible 
without  evidence  to  support  them.  Chcue  v. 
Smith,  5  Vt.  556. 

377.  The  reputation  of  a  party  for  fairness 
and  correctness  as  a  keeper  t>f  books  of  account, 
Is  not  admissible  by  way  of  Impeachment  of  his 
accounts.    HiU  v.  Sloeum,  87  Vt.  524. 

378.  The  fact  that  charges  stand  upon  the 
plaintiff's  account  book,  that  they  were  made 
by  him,  and  at  the  time  they  bear  date,  does 
not  bind  the  triers,  as  matter  of  law,  to  allow 
such  charges,  though  there  be  no  evidence 
against  them.    The  book  is  evidence,  and  the 
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triers  may  or  may  not  find  from  it,  that  the 
charges  upon  it  are  in  fact  true.  Semble^  the 
same  would  he  true  as  to  the  hooks  of  a  deceas- 
ed party.    Hunter  v.  Ktttredge,  41  Vt.  359. 

379.  A  party's  accoimt  books  are  not  gen- 
erally evidence  of  a  negative  character  to  rebut 
a  presumption,  but  only  evidence  in  regard  to 
matters  which  do  positively  appear  upon  them, 
either  of  debt,  or  credit.  Mattocks  v.  Lyman, 
18  Vt.  98. 

380.  The  plaintiff  sued  to  recover  for  a 
quantity  of  cigars  claimed  to  have  been  sold 
and  delivered  to  the  defendant  and  another 
party  deceased,  who  were  in  partnership  as 
hotel-keepers.  The  defense  was  that  the  cigars 
were  not  sold,  but  merely  left  with  the  firm  on 
deposit.  The  plaintiff's  salesman  testified  that 
he  sold  the  cigars  to  the  firm,  and  that  the 
decedent  directed  J,  the  hotel  clerk,  to  credit 
them  to  the  plaintiff  on  the  hotel  books.  J  tes- 
tified for  the  defense  that  no  such  order  was 
given  him.  Held^  that  in  connection  with  such 
testimony,  and  for  the  purpose  of  precluding  a 
legitimate  argument  and  inference  against  the 
defendant  from  the  non-production  of  the 
books,  the  books,  showing  no,  entry  of  the 
cigars,  were  admissible  in  evidence.  Cross  v. 
WiUard,  46  Vt.  78. 

381.  A  conunission  merchant,  to  whom  had 
been  consigned  certain  butter  for  sale,  testified 
in  his  deposition  to  the  weights  of  the  butter  as 
derived  from  his  books  of  entry  and  accounts 
of  sales,  but  that  he  had  no  personal  knowledge 
thereof.  Held,  that  the  deposition  was  not 
admissible  to  prove  the  weights ;  and  that  the 
error  of  admitting  it  was  not  cured  by  instruct- 
ing the  jury  not  to  regard  the  testimony,  if 
they  should  find  that  the  witness  had  no  per 
sonal  knowledge  of  the  weights,  aside  from 
such  books  and  accounts.  Hibhard  v.  MUls,  46 
Vt.  248. 

382.  Memoranda.  Private  memoranda  in 
a  pass  book,  or  elsewhere,  are  not  admissible 
as  independent  evidence  in  favor  of  the  party 
making  them.  Lapham  v.  Kelly,  85  Vt.  195. 
Cross  V.  Bartholomew,  42  Vt.  206.  Oodding  v. 
OrcuU,  44  Vt.  54. 

383.  A  witness  may  testify  from  a  memor- 
andum made  by  him,  where  he  has  only  a  gen 
eral  recollection  of  the  transaction,  and  states 
that  the  memorandum  was  correctly  made  at 
the  time  it  was  made.  Mattocks  v.  Lyman,  16 
Vt.  118. 

384.  If  ft  witness  testifies  as  to  a  memoran- 
randum,  that  the  facts  were  within  his  knowl- 
edge and  recollection  at  the  time  he  made  the 
entry,  and  is  confident  that  he  made  it  correctly 
about  the  time  of  the  transaction,  and  still 
recollects  the  transaction  generally,  although 
not  all  the  details  of  the  entry,  his  evidence  is 
received  in  connection  with  the  memorandum, 
and  both  go  to  the  jury ;  and  the  memorandum 


is  regarded  as  auxiliatory  to  or  confirmatory  of 
the  witness,  and  may  also  be  used  as  evidence 
of  the  details  to  supply  the  present  want  of 
recollection,  particularly  as  to  names  and  dates. 
Lapham  v.  Kelley,  35  Vt.  196.  Cross  v.  Bar- 
tholomete,  42  Vt.  206. 

385.  The  plaintiff  and  defendant  being  at 
issue  in  their  testimony  as  to  a  fact  •,—Held,  that 
the  plaintiff  might  introduce,  as  a  contempora- 
neous memorandum  to  sustain  his  testimony, 
a  letter  written  by  himself  upon  the  business, 
which  contained  a  statement  of  such  disputed 
fact.     Soules  v.  Burton,  36  Vt.  652. 

386.  Beceipts.  A  receipt  not  under  seal, 
though  not  technically  a  release,  and  though 
subject  to  explanation  or  contradiction,  is 
prima  fade  evidence  of  payment  according  to 
its  terms.     Sparhawk  v.  Buell,  9  Vt.  41. 

387.  A  receipt,  expressed  to  be  in  full  of  a 
demand  named,  \b  prima  faefe  a  full  satisfaction 
of  it,  and  casts  upon  the  party  claiming  against 
it  the  burden  of  explaining  it,  or  destroying  its 
effect.  Ouyette  v.  Bolton,  46  Vt.  228.  Stephens 
V.  Thompson,  28  Vt.  77. 

388.  A  receipt  'Mn  full  of  all  demands, 
notes  and  accounts,"  was  field  not  to  embrace 
a  suit  then  pending  between  the  parties, — that 
not  being  apparently  intended.  Learned  v. 
Bellows,  8  Vt.  79. 

389.  —of  tax  collector.    A  tax  collector's 
receipt  is  proper  evidence  of  the  payment  of 
the  tax  receipted,  in  behalf  of  the  party  paying  ' 
the  tax,  as  against  a  third  person.     Bandall  v. 
Kelsey,  46  Vt.  168. 

390.  Oontemporaneous  writings.  TVliere 
two  instruments  are  made  at  the  same  time 
between  substantially  the  same  parties,  and 
they  are  in  fact  parts  of  the  same  transaction, 
the  one  is  admissible  as  explaining  and  quali- 
fying the  other,  although  on  their  face  they  do 
not  refer  to  each  other.  Mutland  d  Bur.  B, 
Co.  V.  Crocker  (U.  8.  C.  C),  29  Vt.  540. 

391.  Guaranty.  A  written  guaranty  is, 
as  against  the  guarantor,  evidence  of  all  the 
facts  therein  stated,  and  they  require  no  further 
proof.    Peck  V.  Barney,  12  Vt.  72. 

392.  Writing  not  signed.  Whether  an 
instrument,  in  the  body  of  which  is  the  name 
of  the  party  to  it,  but  not  signed,  is  a  complete 
and  perfected  instnunent,  is  a  question  of  fact 
dependingupon  the  intention.  BHtiJc  v.  SpaukU 
ing,  41  Vt.  96. 

393.  Affidavits.  Ex  pgrte  affidavits  are 
neither  legal  nor  competent  evidence  to  prove 
any  fact  in  issue  before  a  court  or  jury.  Viles 
V.  MouUon,  13  Vt.  510.  See  Tb.  141.  19  Vt. 
141.    83  Vt.  565. 

394.  Life  tables.  In  estimating  the  value 
of  a  life  estate,  Dr.  Wigglesworth's  Life  Tables 
were  allowed  to  be  used  by  the  jury.  Held 
correct.    Mills  v.  Catlin,  22  Vt.  98. 
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XIV.    Paeol  Eyidbnoe. 
1.  In  general. 

395.  Writing  incidental.  Parol  evidence 
is  competent  to  prove  satisfaction  of  a  penal 
bond  to  reconvey  land,  as  of  any  other  bond. 
Reynolds  v.  Scott,  Brayt.  75. 

396.  On  trial  of  an  indictment  for  a  riot, 
and  rescue  from  the  custody  of  an  officer  of 
property  attaclied  by  him  ;—JIeld,  that  the 
attachment  might  be  proved  by  parol,  although 

.  the  return,  by  mistake,  had  omitted  to  mention 
such  property.  State  v.  Daggett,  2  Aik.  148, 
27  Vt.  583. 

397.  The  court  will  not  presume  that  a  deed 
of  land  has  been  recorded,  so  as  to  require  an 
examination  of  the  proper  land  records  for  the 
purpose  of  procuring  a  copy,  before  allowing 
oral  evidence  of  its  contents.  AfaUoeks  v 
Steams,  9  Vt.  326. 

398.  The  plaintiffs  claim  in  book  account 
was  to  recover  against  a  deceased  person's 
estate  for  writing  a  memoir  of  the  deceased, 
during  his  lifetime  and  at  his  request,  the  com- 
pletion and  intended  publication  of  which  was 
abandoned  at  his  death.  Held,  that  he  might 
prove,  otherwise  than  by  the  production  of  the 
manuscript  of  the  memoir,  though  in  his  pos- 
sessiDn  and  demanded,  the  nature,  extent  and 
value  of  his  services.  Houghton  v.  Paine, 
Vt.  57. 

399.  Whenever  a  written  instrument  is  the 
foundation  of  an  action,  or  is  a  necessary  part 
of  a  title,  it  must  be  proved  in  the  usual  way ; 
but  where  it  comes  in  question  incidentally, 
solely  for  the  purpose  of  proving  that  such  an 
instrument  was  executed,  the  production  of  the 
instrument,  where  it  is  not  in  the  party's  pos- 
session, is  not  necessary ;  nor,  if  produced,  is 
the  proof  of  it  by  the  subscribing  witnesses 
necessary.  Chandler  v.  CastoeU,  17  Vt.  580. 
ffurd  V.  TuUle,  2  D.  Chip.  43. 

400.  A  written  memorandum,  not  signed, 
becomes  admissible  as  parol  evidence,  with  evi- 
dence that  the  party  conceded  its  correctness. 
Hosford  V.  FooU,  3  Vt.  "391. 

401.  The  proceedings  of  churches  and  of 
ecclesiastical  bodies  may  be  proved  by  parol, — 
the  minutes  of  their  scribes  not  being  legal  evi- 
dence. Charleston  v.  AUen,  6  Vt.  633.  Drns 
V.  Hinesburgh,  2  Aik.  18. 

402.  That  a  yghway  surveyor  was  sworn 
may  be  proved  otherwise  than  by  the  record. 
Andrews  v.  Chase,  5  Vt.  409. 

403.  An  application  to  the  probate  court  to 
renew  a  commission,  followed  by  no  proceed- 
ing upon  it,  may  be  proved,  as  a  fact,  by  parol. 
Harrington  v.  Rich,  6  Vt.  666. 

404.  Where  there  were  apparently  two  per- 
fect records  of  the  proceedings  of  a  town  meet- 
ing ',—Beld,  that  parol  evidence  must  of  neces- 


sity  be  resorted  to,  to  determine  which  is  the 
legitimate  record.  WaUer  v.  Belding,  24  Vt. 
658. 

405.  Where  the  deposition  of  a  witness, 
apparently  interested,  was  offered  ;—Held,  that 
the  party  offering  it  might  prove  by  parol, 
that,  with  the  application  for  taking  the  depo- 
sition, he  sent  by  mail,  in  the  same  packet,  a 
written  discharge  of  the  witness's  interest.  Oaks 
V.  Weller,  16  Vt.  63. 

406.  In  an  action  by  one  surety  against  an- 
other for  contribution,  where  the  plaintiff's 
claim  was  for  money  paid  on  an  execution 
against  both  ',—Held,  that  such  payment  could 
be  proved  by  parol,  without  production  of  the 
execution,  and  without  proof  that  such  payment 
was  indorsed  upon  the  execution.  Harden  v. 
Rice,  18  Vt.  363. 

407.  Date.  The  true  date  of  the  execution 
of  a  written  instrument,  having  a  false  date, 
may  be  proved  by  parol ; — also,  such  facts  as 
show  that  the  instrument  never  had  any  legal 
existence,  or  binding  force.  Hopkins  v.  School 
District,  27  Vt.  281. 

408.  Delivery  of  execution,  &c.  The 
minute  required  to  be  made  by  an  officer,  upon 
an  execution,  ot  the  time  when  he  received  it 
for  service,  is  not  the  exclusive  or  conclusive 
evidence  of  the  time,  but  the  true  time  may  be 
proved  by  parol.  Lowry  v.  Walker,  4  Vt.  76. 
S.  a,  5  Vt.  181.  Fletcher  v.  Pratt,  4  Vt. 
182. 

409.  So,  as  to  the  delivery  of  a  rate-bill  and 
warrant  to  a  tax  collector.  Ooodwin  v.  Perkins, 
39  Vt.  598. 

410.  Sutdect  matter  of  litigation.  The 
identity  of  the  subject  matter  of  litigation — 
as,  of  a  former  action— generally  rests  in  parol ; 
and  this  applies  as  well  to  lands  as  other  mat- 
ters. Parks  V.  Moore,  13  Vt.  183.  Chase  v. 
School  Distria,  47  Vt.  624.  Gray  v.  Pingry, 
17  Vt.  419. 

411.  Where  it  does  not  appear  by  the  record 
that  new  counts  to  a  declaration  are  for  the 
same  identical  cause  of  action  as  the  old,  and 
there  is  judgment  on  the  new  counts,  the  law 
presumes  that  they  embraced  new  causes  of 
action ;  but  this  may  be  rebutted  by  proof  to 
the  contrary,  and  for  this  purpose  parol  evi- 
dence is  admissible.  Austin  v.  BurUngton,  34 
506. 

412.  Where  the  record  of  a  judgment  does 
not  show  of  what  it  was  made  up,  this  may  be 
shown  by  evidence  aUunde,—?^  parol.  Gilbert 
V.  Earl,  47  Vt.  9.      Post  v.  SmiU^,  48  Vt.  186. 

2.   To  vary  a  writing ; — to  give  it  application, 

413.  Proprietors'  and  town  clerks' 
records.  Parol  evidence  is  not  admissible  to 
reconcile,  explain,  or  add  to,  proprietors' 
records.    Britton  v.  Lawrence,  1  D.  Chip.  103 ; 
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or  to  contradict  town  clerks'  records.    Hoag  v. 
Durfeif,  1  Aik.  286. 

414.  OAcer'8  return.  An  officer's  return 
on  a  writ  cannot  be  contradicted  nor  explained 
by  extraneous  evidence  ;  not  even  by  the  copy 
left  by  the  officer,— which  is  no  part  of  the 
return.  White  River  Bank  v.  Downer,  29  Vt. 
882. 

415.  Contracts.  Once  A«»(7>^,  J.,  dis- 
senting), that  a  written  contract  for  the  pay- 
ment of  so  many  dollars  could  be  explained  by 
a  contemporaneous  parol  agreement  that  the 
payment  might  be  made  in  U.  8.  bank  bills. 
MorUm  v.  Wells,  1  Tyl.  881.   8ed  gfUBre. 

41tf.  Where  a  not-e  was  made  payable  in 
"good  custom  cow-hide  boots  at  $4  per  pair," 
parol  evidence  was  admitted  to  show  the  agree- 
ment and  understanding  of  the  parties  in  rela- 
tion to  the  kind,  quality  and  worth  of  the  boots 
intended.  Wait  v.  Fairbanks^  Brayt.  77.  8ed 
guesre, 

417.  In  an  action  upon  a  promissory  note 
given  in  satisfaction  of  damages  claimed  for  a 
slander,  the  defendant  was  allowed  to  show  in 
defense  and  as  a  satisfaction  of  the  note,  that, 
at  the  time  of  giving  the  note,  the  plaintiff  ver- 
bally agreed,  that  if  the  defendant  would  sat- 
isfy him  that  the  defendant  did  not  originate 
the  slanderous  reports,  the  plaintiff  would  give 
up  the  note ;  and  that  the  plaintiff  had  acknow- 
ledged himself  satisfied.  Sanders  v.  Howe,  1 
D.  Chip.  868.  (Erroneously  cited  29  Vt.  80.) 
But  see  infra. 

418.  Held,  by  a  divided  court,  that  a  parol 
agreement  at  the  time  of  executing  a  note  that 
it  might  be  paid  in  a  different  mode  than  as 
expressed  in  the  note  was  admissible  in  evi- 
dence. Famham  v.  Ingham,  6  Vt.  514.  (Over- 
ruled in  Isaacs  v.  EUdns,  11  Vt.  679,  citing 
Reed  v.  Wood,  9  Vt.  285.) 

419.  It  is  a  principle  of  universal  applica- 
tion, that  if  there  is  an  ambiguity  on  the  face 
of  a  written  instrument,  it  cannot  be  explained 
by  parol  proof  of  intention.  The  intention  of 
the  parties  must  be  derived  from  the  instrument 
itself.    Pingry  v.  WatHns,  17  Vt.  879. 

420.  A  written  contract  cannot  be  enlarged, 
varied,  or  contradicted  by  parol  testimony. 
Morse  v.  Low,  44  Vt.  561. 

421.  The  extent  of  the  operation  of  a  writ- 
ten agreement  cannot  be  enlarged,  abridged, 
varied  or  contradicted  by  parol.  Makes  v. 
Hotchkiss,  28  Vt.  281 ; — especially  one  by  deed. 
AbboU  V.  Choate,  47  Vt.  58. 

422.  Oral  testimony  can  no  more  be  received 
to  rebut  or  contradict  the  legal  intendment  of  a 
written  instrument,  than  to  contradict  its 
express  terms.  Rich  v.  Elliot,  10  Vt.  211. 
Nort&n  V.  Doumer,  81  Vt.  407.  Brown  v. 
Hitchcock,  28  Vt.  452.  Brandon  Mfg,  Co,  v. 
M<frse,  48  Vt. 


ing  a  general  description  in  a  deed,  did  not 
embrace  the  demanded  premises;— 2/ifW,  that 
the  particular  description  centrolled  the  general, 
and  that  parol  evidence  of  situation,  surround- 
ings and  appellations,  to  bring  the  premises 
within  the  general  description,  was  not  admis- 
sible.    Fletcher  v.  Clark,  48  Vt.  211. 

424.  Where  land  is  conveyed  by  deed,  parol 
evidence  is  not  admissible  to  prove  a  warranty 
as  to  quantity.  Cabot  v.  Christie,  42  Vt.  121 ; 
and  see  Dyer  v.  Graves,  39  Vt.  369. 

425.  Where  a  note  for  goods  sold  was  writ- 
ten for  $200,  the  court  refused  to  receive  parol 
evidence  that  the  price  of  the  goods  sold  was  a 
less  sum,  for  the  purpose  of  showing  a  mistake 
in  the  drawing  of  the  note,  where  no  fraud  was 
alleged.     Downs  v.    Webster,  Brayt.  79. 

426.  In  an  action  upon  a  promissory  note  ; 
Held,  that  the  defendant  could  not  give  parol 

evidence  of  what  was  in  fact  a  mere  mistake  in 
writing  the  note ;  nor  do  this  under  the  pre- 
tense that  it  amounts  to  a  fraud.  Bradley  v. 
Anderson,  6  Vt.  152.  McDuffie  v.  Magoon,  26 
Vt.  618. 

427.  Nor,  that  a  note  purporting  to  be  abso- 
lute, was  verbally  agreed  to  be  payable  only  on 
condition.  Famham  v.  Ingham,  5  Vt.  514. 
Hatch  V.  Hyde,  14  Vt.  25.  GilleU  v.  BaUau, 
29  Vt.  296. 

428.  Nor,  that  the  note  might  be  paid  in  a 
mode  different  from  the  terms  of  the  note— as, 
by  a  return  of  the  property  for  which  it  was 
given.  Bradley  v.  Bentley,  8  Vt.  243.  Isaacs 
V.  Elkins,  11  Vt.  679.    29  Vt.  298. 

429.  Nor,  that  no  installments  should  be 
called  for  upon  a  premium  insurance  note, 
given  for  a  gross  sum  payable  in  such  sums  and 
at  such  times  as  might  be  assessed.  Farmers' 
M,  F,  Ins.  Co.  V.  MwrshaU,  29  Vt.  23. 

430.  A  note  was  given  for  a  certain  sum 
with  a  proviso  added,  that  if  that  sum  was  not 
"legally  due"  upon  certain  other  notes  speci- 
fied, then  this  note  was  not  to  be  paid,  other- 
wise, it  was  to  be  paid.  In  an  action  thereon ; 
— Held,  that  the  condition  was  in  the  nature  of 
a  defeasance  for  the  benefit  of  the  maker,  and 
the  burthen  of  proof  was  upon  him  to  show 
that  it  was  not  '*  legally  due ;"  and  that  parol 
evidence  was  not  admissible  to  prove  that  by  a 
mistake,  not  apparent  on  the  papers,  the  notes 
specified  were  made  for  too  large  a  sum. 
McDuffie  V.  Magoon,  26  Vt.  618. 

431.  A  note  payable  in  *^^^ood  well-finished 
plows,"  cannot  be  controlled  by  parol  evidence 
of  a  further  agreement,  that  if  there  should  be 
any  improvement  made  by  the  maker  of  the 
note  in  the  pattern  of  his  plow,  the  payee 
should  have  the  improved  kind  in  payment  of 
the  note.     Oilman  v.  Moore,  14  Vt.  457. 

432.  Parol  agreements  made  at  the  time  of 
subscribing  for  stock,   inconsistent  with   the 


423.    Where  a  piMrtioalar  description,  foUow-  terms  of  the  writtep  subscription,  are  inopera* 
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live  and  not  admissible  in  evidence.  Conn,  A 
Pas$.  R.  R.  Co,  V.  Bailey,  24  Vt.  465.  Blod- 
geU  V.  MarrtU,  20  Vt.  609. 

433.  Oral  evidence  of  conversations 
between  the  parties  previous  to  tlie  execution 
of  a  deed  cannot,  in  a  court  of  law,  be  allowed 
to  control  the  deed.  Vt,  CentrcU  B,  Co,  v. 
Hills,  28  Vt.  681. 

434.  In  a  written  contract  for  finishing  a 
stone  house,  whose  walls  were  already  built, 
but  so  unevenly  as  to  require  lathing,  there  was 
a  provision  for  doing  the  furring  **  for  the  whole 
house,  except  the  basement."  Held,  that  parol 
evidence  was  not  admissible  to  prove  that  the 
partitions  only,  and  not  the  walls,  were  intended 
to  be  furred.    Herriek  v.  Noble,  27  Vt.  1. 

435.  Where  a  bill  of  sale  was  in  terms  abso- 
lute, and  the  vendee,  upon  the  credit  of  it,  had 
treated  the  property  as  his  own,  and  third 
persons  had  so  treated  it  by  purchase  and  attach- 
ment ; — Held,  that  parol  evidence  was  not 
admissible  to  prove  the  sale  conditional.  San- 
bam  V.  Chittenden,  27  Vt.  171. 

436.  A  bill  of  sale  absolute  on  its  face 
cannot  be  made  conditional  by  parol  testimony. 
Davis  V.  Bradley,  24  Vt.  55. 

437.  So,  parol  proof  of  a  warranty  not 
expressed  in  a  bill  of  sale  is  excluded.  Beed  v. 
Wood,  9  Vt.  285.    B<md  v.  Clark,  35  Vt.  577. 

438.  To  a  bill  of  sale  absolute  in  terms,  the 
fact  that  it  was  a  conveyance  by  way  of  secu- 
rity for  a  debt  may  be  shown  by  parol,  and  a 
verbal  agreement  of  defeasance.  WiUs  v.  ^or- 
rister,  86  Vt.  220. 

439.  Where  the  plaintiff  delivered  property 
to  the  defendant  and  took  his  written  receipt 
and  contract  for  its  manufacture,  or  return, 
which  was  construed  to  be  a  bailment ; — Held, 
in  an  action  for  negligence  in  the  care  of  the 
property,  that  parol  testimony  was  not  admissi 
ble  to  prove  that  the  plaintiff  agreed  that  the 
property  was  to  remain  at  his  risk.  Brown  v. 
Hiteheock,  28  Vt.  452. 

440.  Where  there  was  a  written  contract 
between  the  parties ; — Held,  that  it  could  not 
be  shown  that,  at  the  time  of  its  execution,  it 
was  agreed  and  understood  to  be  a  sham, 
designed  only  to  deceive  the  creditors  of  one  of 
the  parties ;  nor,  by  oral  evidence,  that  the  real 
agreement  was  different  from  that  expressed  in 
the  writing.     Conner  v.  Ca/rpenter,  28  Vt.  287. 

441.  In  an  action  on  the  covenants  in  a  lease 
for  quiet  enjoyment,  where  the  premises  were 
described  as  bounded  on  a  town  line  \—Held, 
that  it  could  not  be  shown  by  parol  that  the 
parties  intended,  designated,  or  recognized  a 
different  line  as  the  boundary,  though  claimed  to 
be  the  true  town  line,  and  thus  extend  the  opera- 
tion of  the  covenant  to  premises  which  were 
beyond  the  actual  line  named  in  the  lease. 
Knapp  V.  Marlboro,  29  Vt.  282. 

442.  As  to  the  interpretation  of  letters  and 


the  character  of  a  contract  concluded,  or  recog- 
nized thereby,  it  was  held  that  the  law  will 
presume  that  the  party  meant  what  his  language, 
by  its  terms  and  under  the  circumstances  in 
which  it  was  used,  would  fairly  be  understood 
to  mean,  and  this  presumption  is  not  to  be 
rebutted  by  proof  that  he  intended  something 
more  or  different,  which  he  made  no  attempt  to 
express,  and  which  the  other  party  neither 
understood,  nor  had  reason  to  understand. 
Clark  V.  UlUe,  89  Vt.  405. 

443.  Where  a  written  assignment  was  made 
to  three  persons,  ''to  secure  them  for  having 
signed  and  become  liable  for  me  on  my  paper;" 

Held,  that  parol  evidence  was  not  admissible 
to  prove  that  it  was  understood,  when  the 
assignment  was  made,  that  it  was  to  operate  in 
behalf  of  one  of  the  assignees  only  in  respect  to 
one  particular  note  signed  by  him.  Fuller  v. 
Hapgood,  89  Vt.  617. 

444.  Assumpsit  to  recover  $295.  In  support 
of  the  claim  the  plaintiff  introduced  the  follow- 
ing instrument :  **  Due  Mr.  Harvey  Groot  two 
hundred  and  ninety-five  dollars,  in  part  pay- 
ment for  a  piano.  Said  piano  to  be  selected  by 
Mr.  Groot."  Held,  that  the  paper  constituted 
a  written  contract,  and  was  not  a  mere  receipt ; 
that,  as  such,  it  was  susceptible  of  a  definite 
legal  construction  without  extrinsic  aid;  and 
that  parol  evidence  was  not  admissible  to 
explain,  enlarge  or  vary  it.  Qroot  v.  Story, 
44  Vt.  200.    Redfield,  J.,  dissenting. 

445.  The  words  of  a  written  contract  were  : 
**The  said  S,  for  the  consideration  of  $650  paid 
to  him  by  the  said  W,  it  being  all  his  personal 
property,  consisting  of  one  horse,  one  cow,  and 
notes  to  the  above  value,  hath  agreed,  &c." 
Held,  that  parol  evidence  was  not  admissible  to 
prove  that  it  was  intended  and  agreed  that 
other  personal  property  of  W,  in  addition  to 
the  articles  specified,  should  ^pass  by  the  con- 
tract.    Wood  V.  Shurtleff,  46  Vt.  825. 

446.  Rule  may  be  waived.  The  mle 
which  excludes  evidence  which  should  be  in 
writing  in  order  to  be  admissible,  is  a  rule 
which  a  party  may  waive,  and  which  is  waived 
if  not  insisted  on.  Noyes  v.  Evans,  6  Vt.  628. 
8  Vt.  245.  87  Vt.  184.  Hartland  v.  Henry, 
44  Vt.  598. 

447.  The  rule  as  to  the  non-admissibility  of 
parol  evidence  to  vary  or  add  to  written  agree- 
ments does  not  touch  the  validity  of  the  agree- 
ment sought  to  be  proved,  but  only  the  kind  of 
evidence  by  which  the  party  may  be  compelled 
to  prove  it.  If  the  agreement  is  admitted  by 
the  pleadings,  or  on  the  trial,  or  is  proved  with- 
out objection  by  parol  evidence,  this  is  a  waiver 
of  the  rule,  and  leaves  the  agreement  as  fully 
operative  as  if  it  had  been  proved  by  a  writing. 
Davis  V.  Ooodrieh,  45  Vt.  56. 

448.  Receipts.  A  general  receipt  Iq  full 
of  all  demands  cannot  be  explained,  or  im-. 
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peached  by  parol  testimony,  except  for  mistake 
or  fraud.  Sesaons  v.  G^ilberty  Brayt.  76.  Dictum 
of  HutcMnwn^  J.,  in  Raymond  v.  Roberts^  2 
Aik.  308.  (These  cases  not  followed.  See 
Qiddings  v.  Munwn,  4  Vt.  812,  andpo«^.) 

449.  Simple  receipts  not  under  seal  are 
always  open  to  explanation,  and  even  to  con- 
tradiction, by  parol  evidence.  They  are  not 
contracts,  so  as  to  be  the  exclusive  evidence  of 
the  intention  of  the  parties.  Hitt  v.  Slocum,  87 
Vt.  624.  Murdoch  v.  MaUhew8,  Brayt.  100. 
Dodge  v.  BilUnga,  2  D.  Chip.  26.  Raymond  v. 
Roberts,  2  Aik.  204.  Bumap  v.  Part/ridge,  8 
Vt.  144.  Qiddings  v.  Mumon,  4  Vt.  808.  Spar- 
hawk  V.  BueU,  9  Vt.  41.  Nye  v.  Kellam,  18 
Vt.  694.  MeDanieU  v.  Lapham,  21  Vt.  222. 
Randall  v.  Kelsey,  46  Vt.  158. 

460.  A  contract  evidenced  by  several  writ- 
ings, although  one  is  a  receipt,  cannot  be  varied 
or  contradicted  by  parol  in  a  point  wherein  the 
writings,  taken  together,  are  specific.  Raymond 
V.  Roberts. 

451.  A  simple  receipt,  not  constituting  or 
importing  a  contract,  does  not  preclude  other 
and  parol  evidence  of  the  purpose  for  which  it 
was  given,  nor  parol  evidence  of  a  contract 
made  at  the  time  of  its  execution,  and  as  part 
of  the  same  transaction.  Randall  v.  Kelsey,  46 
Vt.  168. 

452.  The  plaintiff  gave  the  defendant  a 
writing,  not  sealed,  as  follows:  ** Received  of 
H  C  [a  sum  named],  and  in  consideration 
thereof  I  hereby  release  and  discharge  him 
from"  [a  certain  claim  specified].  Held^  that 
this  was  but  a  receipt  and  not  conclusive  as 
evidence,  and  that  the  defendant  could  prove 
by  parol,  that  the  payment  made  was  in  satis- 
faction also  of  a  claim  not  named  in  the  writing. 
Winn  V.  GhamberUn,  82  Vt.  818. 

453.  Certain  papers  construed  as  receipts  in 
full,  or  an  acknowledgment  of  satisfaction,  and 
so  explainable  by  parol.  Oiddings  v.  Munson, 
4Vt.  808. 

454.  A  receipt  given  by  the  payee  to  the 
maker  of  a  note,  certifying  what  was  the  con 
sideration  of  the  note,  is  not  conclusive  upon 
the  maker;  and  he  may  show,  by  parol, 'a  dif- 
ferent consideration.  Sowles  v.  Bowles,  1 1  Vt.  146. 

455.  Indorsement  of  pasrment.  Parol 
evidence  is  admissible  to  prove  the  considera- 
tion of  an  indorsement  upon  a  contract— as, 
**by  agreement  of  parties  this  contract  is  satis- 
fled  "—and  thus  to  limit  the  effect  of  the  indorse- 
ment.   HaU  V.  MoU,  Brayt.  81. 

456.  An  indorsement  of  payment  made 
upon  a  note  is  no  part  of  the  note,  but  only  an 
admission  or  evidence  of  payment,  and,  like  a 
receipt,  is  subject  to  parol  explanation,  or  con- 
tradiction—as, that  it  was  so  made  by  mistake. 
MoDaniels  v.  Lapham,  21  Vt.  222;  and  see 
BiaU  V.  MeLeran,  1  Aik.  811.  KimbaU  v. 
Lamson,  2  Vt.  188. 


457.  Thus,  in  an  action  of  ejectment  by  the 
mortgagee  against  the  grantee  of  the  mort- 
gagor ;—/r<jW,  that  the  plaintiff,  upon  the 
inquiry  as  to  the  sum  due,  could  show  that 
such  indorsement  was  erroneous,  where  it  did 
not  appear  that  the  defendant,  in  making  his 
purchase,  was  misled  thereby.  McDaniels  v. 
Lapham. 

458.  Recital  of  consideration  of  deed 
and  payment.  It  is  not  contradicting  the 
essential  import  of  a  deed,  to  show  the  agreed 
price  of  the  land ;  and  this  may  always  be 
shown  by  parol,  although  it  may  contradict  the 
recitals  in  the  deed.  Holbrook  v.  ffolbrook,  80 
Vt.  482.  Beaek  v.  Packard,  10  Vt.  96.  LazeU 
V.  La£ell,  12  Vt.  448.  White  v.  Miller,  22  Vt. 
880.     Thayer  v.  Viles.  28  Vt.  494. 

459.  Such  recital  of  the  receipt  of  .the  con- 
sideration is  only  prima  fad^  evidence  of  the 
amount  paid,  or  that  in  fact  anything  had  been 
paid.     WUU  V.  Miller. 

460.  It  may  be  proved  by  parol,  that  the 
consideration  named  in  a  deed  was  paid  as  well 
for  the  discharge  of  a  debt  due  the  grantor,  as 
for  the  conveyance.  Hartoood  v.  Ha/rwood,  22 
Vt.  607. 

461.  That  the  grantee  in  a  deed  agreed,  as 
part  of  the  consideration  of  the  purchase,  to 
pay  the  taxes  to  be  thereafter  assessed  upon  the 
property  on  an  existing  list,  may  be  proved  by 
parol  evidence,  unless  the  deed  professes  to  set 
out  specifically  the  terms  of  the  trade,  and  just 
what  the  consideration  consisted  in.  Pierce  v. 
Brew,  48  Vt.  292. 

462.  Agreement  collateral  to  deed.  The 
plaintiff  offered  to  show  that  the  defendant,  in 
the  sale  of  a  mill,  agreed  to  provide  a  new 
wheel  for  the  mill  provided  the  old  one  should 
prove  to  be  unsuitable.  The  conveyance  of  the 
mill  was  by  a  deed  which  contained  no  stipula- 
tion on  this  subject.  Held,  that  the  contract 
could  be  proved  by  parol.  BuzeU  v.  Willard, 
44  Vt.  44. 

463.  The  defendant  conveyed  land  by  deed 
to  the  plaintiff,  but  remained  in  possession  and 
cultivated  it.  In  an  action  of  trespass  therefor 
and  for  removal  of  the  crops ; — Held,  that,  in 
addition  to  other  evidence  of  occupation  by 
license,  the  defendant  might  prove  that  before 
and  at  the  time  of  the  conveyance  it  was  ver- 
bally understood  and  agreed,  that  the  defend- 
ant was  to  have  the  use  of  the  land  and  the 
crops  for  the  current  year.  Merrill  v.  Blodgett, 
34  Vt.  480. 

464.  As  to  third  party.  A  executed  to 
B,  his  son,  a  deed  of  lands  for  the  expressed 
consideration  of  ;|8,000,  and  took  back  a  bond 
and  mortgage  conditioned  for  the  support  of 
himsel(  and  wife,  and  the  payment  of  specified 
Slims  to  his  daughters,  amounting  to  $G^.  In 
an  action  by  C  against  B  to  recover  for  the  debt 
of  A  assumed  by  B  in  this  trade,  as  claimed ;— 
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Held^  that  the  plaintiff,  DOt  being  a  party  to  the 
papers,  was  not  precluded  from  proving  an 
additional  and  suppletory  agreement  by  parol, 
that  as  part  of  the  consideration  of  the  deed 
($3,000)  the  defendant  agreed  to  pay  the  plain- 
tiff said  debt  of  A.  Wait  v.  Wait,  28  Vt.  850. 
466.  Where  the  indorsee  of  a  promissory 
note,  after  the  same  had  faUen  due,  took  of  the 
maker  a  mortgage  to  secure  the  pajonent  of  the 
note  in  the  terms  of  it ;  — Held,  in  an  action 
against  the  indorscr,  that  he  could  prove  a  pre- 
vious parol  agreement  between  the  parties  to  the 
mortgage  to  extend  the  time  of  payment,  in 
consideration  of  the  giving  of  the  mortgage, 
though  variant  from  the  terms  of  the  mortgage  ; 
and  could  use  such  agreement  in  defense  as  a 
release  of  his  liability  as  indorser.  Morse  v. 
IluntCngJUm,  40  Vt.  488. 

466.  Collateral  agreement.  While  the 
plaintiff,  a  physician,  was  attending  upon  tlie 
father  and  mother  of  the  defendant,  under  a 
contract  with  the  father  that  if  there  was  no 
cure  there  should  be  no  pay,  Jhe  defendant 
gave  the  plaintiff  a  writing  by  which  he  agreed 
that  he  would  '*be  holden"  to  the  plaintiff  "for 
the  payment  of  his  bill  for  medicine  and  attend- 
ance" upon  the  father  and  mother.  Held,  that 
this  undertaking  was  collateral  to  the  contract 
of  the  father,  and  that  this  contract  could  be 
proved  by  parol;  and  that,  having  failed  to 
"cure,"  the  plaintiff  could  not  recover  on  the 
guaranty.    Smith  v.  Hyde,  19  Vt.  54. 

467.  Bill  of  sale.  A  quantity  of  scrap  iron 
had  been  contracted,  by  parol,  to  be  sold  by  the 
plaintiff's  agent  to  the  defendant,  by  weight. 
The  iron  was  afterwards  weighed  off  for  deliv- 
ery by  the  plaintiff  in  the  absence  of  the  agent. 
Tlie  plaintiff  claimed  that  the  iron  should  be 
computed  at  net  weight— the  defendant,  at  gross 
weight;— and  the  defendant  represented  that 
such  was  the  special  contract  with  the  agent, 
and  agreed  that  if  this  was  not  right  he  would 
make  it  right  when  they  could  see  the  agent. 
The  plaintiff  thereupon  executed  a  bill  of  sale 
of  the  Iron,  computing  it  therein  at  gross  weight. 
Held,  in  an  action  for  the  price,  that  the  plain- 
tiff was  not  concluded  by  the  bill  of  sale,  but 
could  prove  by  parol  evidence,  that  by  the  con- 
tract with  the  agent  the  iron  wasto  be  computed 
at  net  weight.  Eduards  v.  OoUUng,  20  Vt.  30. 
27  Vt.  175. 

468.  The  defendant  purchased  goods  and 
took  a  bill  of  them,  as:  "A.  B.— Bought  of 
C.  D.— Six  per  cent,  off  for  cash,"  Tlien  fol- 
lowed a  list  of  the  articles  and  prices.  Held, 
that  this  bill  of  sale  did  not  import  a  contract ; 
that  it  was  given,  not  to  express  a  contract, 
but  in  consequence  of  one  having  been  pre- 
viously made  ;  that  it  was  simply  declaratory 
of  a  fact,  and  out  of  this,  with  other  things, 
the  contract  must  be  made ;  and  that  the  defend- 
ant was  not  precluded  by  it,  from  proving  that 


the  purchase  was  made  on  a  six  month's  credit. 
LCnslep  v.  Lovely,  26  Vt.  123. 

469.  Where  a  bill  of  sale,  or  invoice,  accom- 
panies the  delivery  of  goods,  it  may  neverthe- 
less be  shown  by  parol  that  the  goods  were 
delivered  and  received  by  way  of  consignment. 
Hayward  Rubber  Co.  v.  Duncklee,  80  Vt.  29. 

470.  The  plaintiff  purchased  butter  of  the 
defendant,  and  the  following  paper  was  made 
on  the  occasion,  and  was  signed  by  the  defend- 
ant:  "Stamford,  Jany.  10,  1800.  Elias  K. 
Carpenter.  Bill  of  butter ;  72^  lbs.  @  ♦  ♦  ♦ 
603  lbs.  gross.  Tare,  each  11  lbs.,  making. 
Received  payment  for  the  above  butter,  as 
weighed  at  Weld's  store.  Elias  K.  Carpen- 
ter." Held,  that  the  paper  imported  no  contract- 
of  sale,  there  being  in  it  no  words  of  sale,  nor 
name  of  purchaser,  nor  of  the  defendant  as  a 
seller,  but  was  a  mere  memorandum  of  weight 
of  butter,  and  that  the  defendant  had  received 
payment  of  some  one  not  named  ;  and  that  the 
plaintiff  was  not  prevented  by  it  from  proving, 
by  parol,  the  contract  of  sale,  and  a  warranty 
of  the  quality  of  the  butter.  Houghton  v.  Car^ 
penter,  40  Vt.  588. 

471.  Order.  The  plaintiff  gave  the  defend- 
ant an  order,  as  follows:  "H.  H.  Spafford: 
Please  pay  S.  Merrill  the  extra  pay  due  me 
from  the  State  of  Vermont,  after  paying  your- 
self what  may  be  due  you,  until  further  notice. 
Hy.  Allen."  Held,  to  be  a  mere  direction  as  to 
the  appropriation  of  the  money,  and,  beyond 
the  sum  then  due  the  defendant,  does  not  create 
or  fix  a  debt  on  the  plaintiff  to  the  defendant  or 
Merrill ;  and  that  the  consideration  and  object 
and  purpose  of  the  parties  are  open  to  parol  evi- 
dence on  both  sides.  Allen  v.  Spafford,  42  Vt. 
116;  and  see  Perkins  v.  Adams,  30  Vt.  280. 

472.  Part  of  contract  not  intended  to 
be  in  the  writing.  Where  it  is  satisfactorily 
shown  that,  for  any  reason,  the  parties  to  a 
written  contract  did  not  intend  to  reduce  the 
whole  contract  to  writing,  and  the  portion 
omitted  is  consistent  with  the  writing,  such 
omitted  part  may  be  proved  by  parol  evidence. 
Winn  V.  ChamberUn,  32  Vt.  318. 

473  So,  where  the  writing  by  its  terms  con- 
templates a  subsequent  supplemental  agree- 
ment, such  subsequent  agreement  by  parol  may 
be  proved.     Field  v.  Mann,  42  Vt.  61. 

474.  Consideration.  The  consideration 
of  a  written  contract  may  be  proved  by  parol. 
Smith  V.  Tde,  3  Vt.  290.  Phelps  v.  Stewart,  12 
Vt.  256.  Patehin  v.  Swift,  21  Vt.  292.  Troy 
Academy  v.  Nelson,  24  Vt.  189.  Gregory  y. 
Gleed,  83  Vt.  405. 

475.  In  an  action  upon  a  written  contract, 
expressing  a  mere  naked  promise  and  requiring 
parol  proof  of  consideration,  the  plaintiff's  evi- 
dence may  be  met  by  parol  proof  of  the  real 
consideration ;  and  proving  that  may  prove  the 
contract,  "taking  into  consideration  the  un- 
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written  as  well  as  the  written  part  of  it."  Per- 
IdM  y.  Adamu,  80  Vt.  380.  AUta  v.  Spaffcrd, 
42  Vt.  116. 

476.  Ambiguity  from  extrinsic  matters. 
To  ascertain  the  intent  of  the  parties  in  enter- 
ing into  any  contract  or  agreement,  in  a  case 
where  that  intent  upon  the  face  of  the  instrument 
is  doubtful,  or  the  language  used  will  admit  of 
more  than  one  interpretation,  the  court  will 
look  at  the  situation  and  motives  of  the  par- 
ties, the  subject  matter  of  the  contract  or  agree- 
ment, and  the  object  to  be  attained  by  it,  and 
will  allow  these  circumstances  to  be  shown  by 
parol  evidence,  notwithstanding  the  contract 
itself  is  in  writing.  Kellogg^  J.,  in  Wing  v. 
JJoaper,  87  Vt.  178.      Lowry  v.  Adama,  22  Vt. 

160. 

477.  Whenever  any  ambiguity  in  the  lan- 
guage of  a  written  contract  arises  from  extrin- 
sic matters,  or  when,  from  the  language  used, 
the  object  or  extent  of  the  contract  cannot  be 
determined,  parol  evidence  is  admissible  to 
remove  that  ambiguity,  and  ascertain  the  object 
upon  which  the  contract  was  designed  to  oper- 
ate. Isham,  J.,  in  ^oyes  v.  Canfield,  27  Vt. 
85.    Rugg  v.  HaU,  40  Vt.  144. 

478.  Where  the  words  of  a  written  agree- 
ment were  open  to  either  one  of  two  construc- 
tions;—ir<;2tf,  that  the  intent  might  be  shown 
by  extrinsic  and  parol  evidence.  (What  that 
evidence  was,  does  not  appear  in  the  report.) 
Wing  V.  Gray,  86  Vt.  261. 

479.  An  order  drawn  by  A  on  B  was  in  this 
form:  ''Please  to  let  C  have  $80,  and  that 
will  be  your  discharge  from  me  in  full  of  our 
accounts."  Whether  this  was  an  assignment 
of  the  debt  to  C,  or  created  a  mere  agency  to 
receive  and  hold  for  A*s  benefit,  was  properly 
left  to  the  jury  to  be  found,  in  connection  with 
the  circumstances  proved.  Harrington  v.  Rieh^ 
6  Vt.  666. 

480.  Terms— Phrases.  In  order  to  deter- 
mine  the  force  of  terms  used  in  a  written  con- 
tract, we  must  frequently  resort  to  proof  of 
the  circumstances  attending  the  transaction, 
although  not  specified  in  the  writing; — as,  in 
a  contract  to  ''convey"  land,  that  both  parties 
understood  that  the  premises  were  leasehold, 
and  that  onl}'  a  leasehold  title  could  be  obtained. 
Lawrence  v.  Dole^  11  Vt.  549;  and  see  Conn. 
<fc  Paw.  R,  R.  Co.,  32  Vt.  805. 

481.  Where  a  letter  was  directed  to  "J  W," 
evidence  was  held  admissible  to  prove  it  intended 
for  E  W,  and  the  letter  was  received  in  evidence 
against  the  writer.  Wilkin$  v.  Burton,  5  Vt. 
76. 

482.  Parol  evidence  is  admissible  to  show 
that  by  certain  marks  or  characters  appended 
to  his  name  by  the  cashier  of  a  bank,  the  word 
cashier  waB  intended.  Farm,  dt  Mech.  Bank 
V.  Day,  18  Vt.  86. 

483.  Where  a  letter  of  credit  was  directed 


to  A  B,  "President,  Detroit,  Michigan"  ;—ffeld, 
that  it  might  be  shown  by  extraneous  evidence 
for  whom  the  letter  was  intended,  by  showing 
that  A  B  was  president  of  the  plaintiff  bank, 
and  thus  authorize  a  suit  thereon  in  the  name 
of  such  bank.  Michigan  State  Bank  v.  Pecks, 
28  Vt.  200. 

484.  The  grantor  in  a  deed  reserved  all  the 
free  stones  on  the  land,  with  the  privilege  of 
carrying  off  said  stones.  The  question  being 
whether  this  extended  to  the  stone  of  a  ledge 
under  ground  ',—Held,  that  parol  evidence  was 
admissible  to  show  tlie  situation  of  the  property 
at  the  date  of  the  deed,  as  that  there  were  80  to 
100  tons  of  free  stones  then  lying  on  the  land, 
disconnected  from  any  fixed  ledge,  and  that 
this  ledge  was  not  then  known  ;  and  this  being 
proved,  —  held,  that  the  reservation  did  not 
embrace  the  stone  in  the  ledge.  Putnam  v. 
Smith,  4  Vt.  622.    44  Vt.  207. 

485.  Parol  evidence  is  admissible  to  give 
an  application  of  a  written  contract  to  its  sub- 
ject matter,  in  cases  in  which  the  thing,  as  ex- 
pressed, is  applicable  indifferently  to  more  than 
one  subject.    Hart  v.  Hammett,  18  Vt.  127. 

486.  In  an  action  for  the  non-delivery  of 
oil,  equal  to  a  sample,  purchased  under  a 
written  contract  calling  for  "  winter-strained 
lamp  oil,"  evidence  of  the  meaning  of  these 
words  as  generally  used  by  dealers  in  oil  was 
properly  introduced,  from  which  it  appeared 
that  they  applied  indifferently  to  winter-strain- 
ed  sperm  lamp  oil,  and  to  winter-strained  whale 
lamp  oil,  and  that  the  latter  was  inferior  in 
quality  to  the  former.  The  latter  was  delivered 
under  the  contract.  Held,  that  the  defendant 
was  properly  allowed  to  prove,  that  at  the  time 
the  written  contract  was  executed,  the  defend- 
ant informed  the  plaintiff  that  the  sample  and 
the  oil  he  was  selling  was  not  sperm  oil.  lb. — 
Approved,  40  Vt.  466. 

487.  The  defendant,  a  forwarder,  contract- 
ed with  the  plaintiffs  in  writing  to  transport 
"their  freight,"  during  the  navigable  season,  at 
a  stated  price  per  ton,  "wool  excepted,  except 
at  special  rates."  In  an  action  for  a  refusal  to 
transport  pressed  hay  under  the  contract ; — 
Held,  that,  for  the  interpretation  of  this  general 
term  "freight,"  as  understood  by  the  parties, 
parol  testimony  was  admissible  in  defense,  to 
prove  the  situation  of  the  parties  at  the  time  of 
making  the  contract,  and  the  nature,  extent 
and  character  of  the  plaintiff's  freighting  for 
several  years  previous,— as,  that  the  defendant 
had  been  familiar  with  the  plaintiffs'  freighting 
business  and  had  done  it  for  them  under  simihir 
contracts ;  that  the  plaintiffs  had  never  before 
dealt  in  hay  to  be  freighted,  and  that  hay  could 
not  be  transported  at  less  than  double  the  rates 
named  in  the  contract,  &c.  Nayes  v.  Canfield, 
27  Vt.  79. 

488.  The  conditions  of  a  railroad  subscription 
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required  the  exteosion  of  the  road  to  Derby 
Line,  Held,  that  the  court  would  take  Judicial 
notice  that  there  was  such  an  incorporated  town 
as  Derby,  and  as  the  railroad  charter,  a  public 
act,  fixed  the  north  line  of  Derby  as  the  ter- 
minus, the  term,  Derby  Line^  upon  the  face  of 
the  contract,  must  be  construed  to  mean  the 
north  line  of  the  town.  But  evidence  was  ad- 
mitted that  on  the  north  line  of  the  town  was  a 
village,  universally  known  and  called  **Derby 
Line."  Held,  that  an  ambiguity  was  thereby 
raised  as  to  the  place  intended  by  that  term, 
which  presented  a  question  of  fact  to  be  deter- 
mined by  the  jury  upon  proper  evidence. 
Conn.  &  P(m.  R.  R,  Co.  v.  BaaAer,  82  Vt  806. 

489.  Parol  evidence,  not  conflicting  with 
nor  changing  the  sense  of  a  written  agreement, 
but  only  showing  to  what  it  was  intended  to 
I4>ply— explaining  and  identifying  the  subject 
matter  of  it  by  attending  circumstances— is  ad- 
missible. [This  applied  to  the  case  of  what 
was  named  in  the  writiqg  as  ^  ^contracts"  for 
cloth  boards.]    Bradley  v.  Pike,  34  Vt.  215. 

400.  Where  two  parcelii  of  land  were  cover- 
ed by  the  same  mortgage,  and  one  of  them  was 
sold  * 'subject  to  the  mortgage,*'  as  expressed  in 
the  advertisement  and  deed;— J?<^,  that  this 
phrase  is  of  doubtful  meaning  and  susceptible 
of  two  interpretations,  viz :  subject  to  the  pay- 
ment of  the  whole  mortgage  debt,  or  subject  to 
contribute  its  just  proportion  with  the  other 
parcel ;  and  that  parol  evidence  was  admissible 
to  sbpw  the  sense  in  which  the  language  was 
used.  [This  evidence  included  declarations 
made  on  the  occasion  of  the  sale.]  Merrill  v. 
Cooper  (chancery  appeal),  36  Vt.  814. 

491.  In  the  sale  of  a  farm,  stock,  and  farm 
property,  a  memorandum  of  the  sale  was  exe- 
cuted by  the  seller,  in  which,  after  enumerating 
sundry  articles  and  farming  tools,  was  added : 
* 'Meaning  all  the  farming  tools,  &c.,  now  own- 
ed  by  me,  and  on  said  farm.*'  The  question 
being  whether  certain  milk  pans,  used  in  the 
management  of  the  farm  as  a  dairy  farm  and 
not  specifically  named  in  the  memorandum, 
passed  by  the  sale;— iTi^,  that  the  term 
'farming  tools,  &c.,''  was  susceptible  of  divers 
meaning  and  that  parol  evidence  of  extrinsic 
drcurostances  and  jacts  was  admissible  for  the 
purpose  of  ascertaining  to  what  specific  proper- 
ty these  words  were  intended  to,  and  did,  ap- 
ply—as, that  the  pans  were  purchased  in  con 
nection  with  the  farm,  which  the  purchaser 
contemplated  carrying  on  as  a  dairy  farm,  and 
was  so  imder^tood  by  the  parties.  Rugg  v. 
Hak,  40  Vt.  18a 

492.  But  Md,  that  parol  evidence  was  not 
admissible  to  prove  that  certain  grain,  raised 
upon  another  farm,  was  included  in  the  pur< 
chase  and  intended  to  be  conveyed.    lb, 

493.  The  plaintiff  made  a  written  contract 
with  the  defendant  to  out  and  fit  all  the  stone 


work  for  the  fronts  and  wing  walls  of  a  rail- 
road tunnel,  at  a  set  price  per  superficial  foot, 
to  be  measured  in  the  walls  after  laid,  **  all  the 
face  of  the  work  that  shows  to  be  measured, 
and  none  else."  In  the  proper  performance  of 
th^  contract  the  plaintiff  cut,  dressed  and  finish- 
ed not  only  the  drop,  or  perpendicular  face  of 
the  wall,  but  also  the  horizontal  surfaces  of  the 
trend,  or  slope  of  the  walls  which  receded  by 
steps,  and  of  the  coping  stones,  and  claimed 
payment  for  such  horizontal  surface  work 
under  the  contract.  Held,  that  parol  evidence 
of  the  meaning  of  the  words,  **face  of  the 
work,"  as  used  in  the  trade  was  proper ;  but, 
the  meaning  of  the  words  being  thus  ascertain- 
ed, that  evidence  of  what  was  said  by  the  par- 
ties during  the  negotiations  before  the  execu- 
tion of  the  written  contract,  as  to  how  the 
measurement  should  be  made,  or  what  face 
measurement  meant,  was  properly  excluded. 
8t  MarUn  v.  Thrasher,  40  Vt.  460.  See  18 
Vt.  127.    27  Vt.  79.     40  Vt.  188. 

494.  To  identify  subject  matter.  The 
identity  of  the  subject  matter  of  a  deed,  or  grant, 
rests  in  parol.    Patch  v.  Keeler,  27  Vt.  262. 

495.  —by  concnrreiit  act.  Where,  in  a 
written  description  of  land,  an  uncertainty 
arises,  not  from  the  terms  used  but  from  their 
application  to  the  subject  matter  in  its  nature 
and  situation,  oral  evidence  is  admissible  in  ex- 
planation— as,  of  the  survey  actually  made  and 
monuments  erected.  Patch  y.  Keeler,  28  Vt.  882. 

496.  Thus,  where  the  setting  out  of  dower 
by  commissioners  was  of  *^  three  rows  of 
apple  trees  on  the  west  side  of  the  orchard, 
running  north  and  south  in  the  centre  between 
the  third  and  fourth  rows,"  and  the  question 
was  whether  two  trees,  the  westernmost  stand- 
ing in  a  line,  should  be  counted  as  a  row  or  not ; 
— Held.,  that  such  evidence  was  admissible.  Jb, 

As  to  evidence  in  particular  actions,  see  the 
appropriate  titles,— as  Assumpsit  ;  Covenant  ; 
Trespass,  &c.;—in  particular  transactions,  see 
Contract;  Dedication;  Fraud,  &c.;— «r« 
affected  by  the  pleadings,  see  Pleadings. 


EXCEPTIONS. 

I.    Taking,  Signing  and  Filing. 
II.    Requisites  of  bill  as  to  Reference  and 
Statement. 

III.  Entry  in  Supreme  Court  ;  Effect  ;  Dis- 

continuance. 

IV.  Construction  of  Bill  of  Exceptions. 
V.    Case  Stands  as  upon  Writ  of  Error. 

I.    Taking,  Signing  and  Filing. 

1.   When  exceptioni  lie,   in    general. 
Exceptions  lie  to  to  every  decision  of  the  court 
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EXCEPTIONS,  n. 


upon  a  question  of  law,  as  well  where  the  issue 
of  fact  is  to  the  court,  as  where  it  is  to  the 
Jury.    Nash  v.  Hc^rrington^  1  AiJi.  89. 

2.  Bnle  as  to  time  of  taking  exceptioni . 
Exceptions  to  a  charge  must  be  talien  at  the  close 
of  the  charge,  and  before  the  jury  retire.  State 
V.  CtorAr,  87Vt.  471. 

3.  Rule  of  county  court.  Where  a  rule  of 
the  county  court  required  all  exceptions  to  be 
taken  and  noted,  and  the  judge  certified  in  the 
exceptions  other  points  than  those ; — Held,  that 
although  the  Judge  was  not  bound  to  certify 
any  other  points  than  those  noted,  yet  he  might 
properly  do  so,  if  satisfied  that  the  matter 
merited  further  consideration.  Steele  v.  Bates, 
2Aik.  888. 

4.  The  rule  of  the  county  court  requiring 
exceptions  to  the  charge  to  be  taken  before  the 
jury  retire,  is  one  of  practice  merely,  and  can- 
not be  regarded  in  the  supreme  court;  and 
when  any  question  arises  on  the  charge,  and 
the  court  below  allows  exceptions  and  spreads 
the  charge  upon  the  record,  the  supreme  court 
is  bound  to  revise  all  questions  made  in  regard 
to  such  charge,  although  not  excepted  to  at  the 
time,  and  application  to  allow  exceptions  w^as 
only  made  after  the  jury  had  rendered  their 
verdict.    Buck  v.  Sqviers,  28  Vt.  498. 

6.  It  is  not  error  for  the  county  court,  after 
verdict,  to  allow  an  exception  not  before  taken, 
that  upon  the  evidence  the  plaintiff  was  not 
entitled  to  recover.  WiUtams  v.  Heywood,  41 
Vt.  279. 

6.  Exception  to  entire  charge.  The 
county  court  may  and  ought  to  refuse  an  excep- 
tion to  the  entire  charge  to  the  jury ;  and  coun- 
sel should  always  be  required  to  specify  the 
particular  points  in  the  charge,  or  in  the  omis- 
sion to  charge,  to  whicli  they  take  exceptions, 
and  they  should  do  this  before  the  jury  leave 
their  seats.     Goodwin  v.  Perkins,  89  Vt.  598. 

7.  Where  an  exception  is  to  the  judgment 
of  the  court  upon  the  evidence  detailed,  and  the 
evidence  does  not  warrant  the  judgment,  the 
respondent  has  the  benefit  of  the  defect  under 
this  exception,  although  not  particularly  alluded 
to  before  the  case  was  submitted.  State  v. 
Omert,  86  Vt.  145. 

8.  Signing.  A  bill  of  exceptions  signed  by 
the  assistant  county  judges,  instead  of  the  pre- 
siding judge,  was  dismissed  on  motion.  Small 
V.  Haskins,  29  Vt.  187.    (G.  8.  c.  80,  s.  67.) 

9.  A  writ  of  error  based  upon  a  bill  so  signed, 
was  dismissed,  for  that  it  was  no  part  of  the 
record.    Small  v.  Haskins,  80  Vt.  172. 

10^  The  judge  who  presided  at  the  trial  may 
correct  a  bill  of  exceptions,  nunc  pro  tune,  after 
his  time  of  oflftce  has  expired.  Lyons  v.  Rood, 
11  Vt.  165.  Contra,  Phelps  v.  Conant,  80  Vt. 
277.    (Now  allowed  by  G.  S.  c.  80,  s.  58.) 

11.  Filing.  If  exceptions  taken  in  the 
county  court  are  not  in  fact  filed  in  the  clerk's 


office  within  80  days  after  the  rising  of  the 
court  (G.  8.  c.  80,  s.  57),  they  cannot  after- 
wards be  filed  nunc  pro  tunc,  and  cannot  be 
considered  in  the  supreme  court.  Highee  v. 
SuMon,  14  Vt.  555.  Niooon  v.  Phelps,  29  Vt. 
198. 

12.  Nor  will  a  writ  of  error  lie  thereon, 
they  not  being  part  of  the  record.  SmM  v. 
Haskins,  80  Vt.  172. 

13.  Where  a  declaration  on  book  was  filed  in 
offset,  and  to  a  judgment  on  the  report  of  the  au- 
ditor exceptions  were  duly  filed  by  the  defend 
ant ;  —Held,  that  such  exceptions  could  be  en- 
tertained so  far  as  the  judgment  of  the  county 
court  for  the  ultimate  balance  was  affected 
thereby ;  but  that  they  did  not  uphold  excep- 
tions taken  upon  trial  of  the  other  branch  of 
the  case  [the  original  action],  which  last  excep- 
tions were  not  seasonably  filed.  Nixon  v. 
Phelps,   29  Vt.  198. 

14.  The  statute  requiring  exceptions  to  be 
filed  with  the  clerk  'Vfithin  thirty  diays  after  the 
rising  of  the  court,  has  reference  only  to  that 
term  of  the  court  at  which  final  judgment  in 
the  case  is  rendered,  and  not  to  some  previous 
term  when  some  interlocutory  judgment  was 
rendered.     Thetford  v.  Hubbard,  22  Vt.  440. 

II.      REiiUISITES  OF  BILL  AS  TO  RSFBRKNOK  AND 
8TATKMBNT. 

15.  The  judge,  in  drawing  up  a  bill  of  ex- 
ceptions, certified  that  his  charge  upon  a  certain 
point  was  the  same  as  in  another  case  named. 
Held,  well  enough ;  it  was  but  making  a  copy 
of  the  charge  in  the  other  case  a  part  of  tliis. 
St  Johnsbury  v.  Waterf</rd,  15  Vt.  692. 

16.  Where  two  bills  of  exceptions  were 
placed  upon  the  record,  and  they  were  contra- 
dictory ;—J?ipW,  that,  neutralizing  each  other, 
this  was  equivalent  to  a  refusal  to  charge,  and 
the  judgment  was  reversed.  (Bedjield,  J.,  con- 
tra, thmking  that  the  bill  last  allowed  super- 
seded the  first.)    Briggs  v.  Georgia,  12  Vt.  60. 

17.  Depositions  or  papers  filed  as  evidence 
in  the  court  below  are  no  part  of  the  record, 
and  cannot  be  regarded  as  such  in  the  supreme 
court,  except  as  the  facts  therein  are  stated  in 
the  exceptions  or  the  case  agreed.  Sargeant  v. 
Leland,  2  Vt.  277. 

18.  All  papers  in  a  case  belonging  to  the 
files  in  the  county  court,  as  the  record,  writ, 
service,  pleadings,  &o.,  are  always  treated  as 
part  of  the  case  in  the  supreme  court  on  excep- 
tions, though  not  specially  referred  to  in  the 
exceptions  as  part  of  the  case.  Frost  v.  Bates^ 
16  Vt.  145.  Wheelock  v.  Sears,  19  Vt.  559. 
Other  documents  and  writings,  used  on  the 
trial  as  matters  of  evidence,  must  be  q^ially 
referred  to  and  made  a  part  of  the  case,  or  they 
will  not  be  noticed.  Wheelock  v.  Sears.  Sar- 
geant V.  Leland. 
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19.  Copies  of  all  papers  referred  to  in  a  bill 
of  exceptibns,  not  belonging  to  the  files  in 
court,  should,  properly,  be  attached  to  the  bill 
of  exceptions  before  signing  it.  Unless  attached 
to  the  case,  the  excepting  party  must  see  that 
such  copies  are  furnished,  or  he  cannot  be  heard 
in  support  of  his  exceptions,  and  the  Judgment 
below  must  be  affirmed.  Frost  v.  Boies,  16  Vt. 
145.    Fish  V.  Field,  19  Vt.  141. 

20.  The  party  who  tenders  a  bill  of  excep- 
tions must,  at  his  peril,  place  so  much  there  as 
shows  that  the  county  court  did  err.  This 
must  be  made  to  appear  affirmatively,  either  by 
stating  definite  law  points  arising  and  decided, 
or  by  stating  the  whole  evidence,  the  legal 
import  of  which  is  embraced  in  the  decision, 
and,  in  such  case,  it  must  appear  to  be  the 
whole ; — for  the  presumption  is  that  the  judg- 
ment below  is  correct  until  the  contrary  appears. 
HieAardson  v.  Denison,  1  Aik.  210.  Eaton  v. 
HoughUm,  1  Aik.  880.  Adams  v.  EUis,  1  Aik. 
24.  Steams  v.  Wwmer,  2  Aik.  26.  Oreen  v, 
IknuUdscm,  16  Vt.  162. 

21.  An  objection  to  a  tax  sale  and  proceed- 
ings *'for  other  defects  on  the  face  of  the 
papers,  apparent  of  record,  *'  is  too  indefinite 
and  vague  for  consideration.  Wing  v.  HaU,  47 
Vt.  182. 

III.    Entkt  in   Supbbmb   Court  ;    Effect  ; 
Discontinuance. 

22.  After  final  judgment  below.  Excep- 
tions are  not  to  be  entered  in  the  supreme 
court,  until  the  next  term  after  a  motion  for  a 
new  trial  in  the  county  court  has  been  there 
disposed  of.  SUmpson  v.  CumnUngs,  15  Vt. 
787. 

23.  Before  a  case  can  properly  come  into 
the  supreme  court  on  exceptions,  there  should 
be  a  full  and  perfect  judgment  in  the  county 
court.    ProbaU  Court  v.  Chopin,  31  Vt.  378. 

24.  On  an  issue  of  fact  joined  in  the  county 
court,  the  court  found  and  stated  the  facts  in  a 
bill  of  exceptions,  with  a  judgment  in  the  alter- 
native—that if  the  supreme  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover 
the  full  sum  claimed,  then  the  defendant  consents 
that  such  judgment  shall  be  entered ;  but,  other- 
wise, for  a  less  sum.  Held,  that  the  supreme 
court  could  not  enforce  such  rule;  and  they 
declined  hearing  the  case,  until  the  exceptions 
should  show  an  absolute  judgment  rendered  for 
one  of  the  parties.  Day  v.  Essex  Co.  Bank,  13 
Vt.  116. 

25.  A  case  may  properly  pass  to  the  su- 
preme court  on  exceptions,  whenever  it  is  so 
far  ended  in  the  opunty  court  that,  if  no  excep- 
tions were  taken,  it  would  go  out  of  coiu*t. 
Hayes  V.  8tewvrt,  28  Vt.  622. 

26.  In  a  trustee  suit  in  the  county  court, 
where  there  is  judgment  for  the  defendant,  the 


case  may  at  once  pass  on  exceptions  to  the 
supreme  court,  without  any  judgment  rendered 
as  to  the  trustee.    lb. 

27.  No  civil  cause  can  pass  to  the  supreme 
court  until  after  final  judgment  in  the  county 
court.  Exceptions  taken  on  the  trial— as  to  an 
interlocutory  ruling  or  judgment— must  be 
filed,  and  lie  to  await  the  final  judgment.  If 
brought  into  the  supreme  court  before  final 
judgment,  the  case  will  be  treated  as  a  mis- 
entry,  and  be  erased  from  the  docket.  Oage 
V.  Ladd,  6  Vt.  174.  Fisk  v.  Herrick,  10  Vt. 
67.    Finney  v.  HiU,  10  Vt.  264. 

JVdfe.— Since  Rev.  Stats.  1840,  corresponding 
with  G.  8.  c.  30,  s.  66,  this  ruling  has  been 
departed  from;— as,  mMossea^ua  v.  Brigham,  19 
Vt.  457,  where  exceptions  were  taken  to  allow- 
ing a  justice  suit  to  be  entered  on  petition,  and 
before  trial  or  judgment  the  exceptions  were 
heard  and  the  decision  affirmed,  and  the  case 
remanded  to  be  proceeded  with  to  trial ;  but 
this  objection  was  not  there  taken;  so  in 
MoDaniels  v.  McBaniels,  where  a  verdict  for  the 
plaintiff  was  set  aside  for  misconduct  of  the  jury 
and  exceptions  taken  thereto  [principal  case 
reported,  40  Vt.  863].  This  was  heard  and 
argued  January  T.,  1867,  on  defendant's  motion 
to  strike  off  the  case  as  a  mis-entry,  because  the 
case  was  not  ended  in  the  county  court.  The 
motion  was  denied,  and  the  exceptions  were 
heard  at  General  Term,  1867,— the  court  treat- 
ing the  question  as  one  of  discretion.  See  In 
re  Cooper,  82  Vt.  254.  Tarbellv.  Downer,  29  Vt. 

19.      ProbaU  CouH  v.Brainard,  48  Vt.  620. 

28.  Effect  as  1(0  the  judgment.  An  action 
lies  upon  a  judgment  of  the  county  court, 
although  exceptions  thereto  were  taken,  but 
without  stay  of  execution,  and  they  are  pend- 
ing in  the  supreme  court.     TarbeU  v.  Downer, 

29.  The  plaintiff  recovered  judgment  below ; 
the  defendant  excepted,  but  execution  was  not 
stayed,  and  the  defendant  neglected  to  prose- 
cute the  case  on  his  exceptions.  Held,  that  the 
judgment  should  be  affirmed  with  costs  to  the 
plaintiff,  unless  he  had  been  notified  in  writing 
before  the  term  that  the  suit  would  be  aban- 
doned.   Kelly  V.  Haskell,  19  Vt.  602. 

30.  In  like  case  ',—Held,  that  such  notice  in 
writing  must  be  given  at  least  twelve  days 
before  the  term,  in  order  to  avoid  an  affirmance 
with  costs ;  but  that  the  defendant  might  elect 
to  be  heard  on  his  exceptions.  Allen  v.  Hard, 
19  Vt.  606. 

31.  Discontinnance.  Where  exceptions 
aire  allowed  by  the  county  court,  with  stay  of 
execution,  and  the  exceptions  are  actually  filed, 
the  excepting  party  cannot  abandon  them,  so 
as  to  prevent  an  affirmance  of  the  judgment  in 
the  supreme  court.  Batehelder  v.  Tenney,  27 
Vt.  784. 

32.  The  death  of  a  party  pending  exceptions 
in  the  supreme  court,  and  representation  of 
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insolvency,  do  not  work  a  discontinuance,  but 
the  exceptions  must  be  disposed  of,  as  on  a 
writ  of  error.     Walker  v.  King,  2  Aik.  204. 

IV.    Construction  of  Bill  of  Exceptions. 


33.  Favorable  presumptioiif.  All  rea- 
sonable presumptions  will  be  made,  in  the 
supreme  court,  in  favor  of  the  regularity  of  the 
proceedings  and  decisions  of  the  county  court, 
and  unless  it  appears  affirmatively  upon  the 
bill  of  exceptions  that  error  has  intervened, 
the  judgment  will  be  affirmed.  P<mUney  v. 
Ql(n>er,  28  Vt.  828.  Bradley  v.  PraU,  28  Vt. 
878.  Oreen  v.  Donald»on,  16  Vt.  162.  Oak» 
V.  OakB,  27  Vt.  410.  Beaa^  v.  Murphy,  87  Vt. 
99. 

34.  Where  only  the  substance  of  the  charge 
is  professed  to  be  stated  in  the  bill  of  exceptions, 
the  supreme  court  will  treat  the  bill  as  a  mem- 
orandum of  a  charge  that  was  full,  developing 
into  all  needful  detail  of  explanation,  illustra- 
tion and  application.  Dean  v.  McLean,  48  Vt. 
412. 

35.  Error  miuft  be  shown  afBrmatiyely. 
Evidence  offered  must  be  taken  to  have  been 
properly  rejected,  unless  it  appears  affirmatively 
that  it  was  material.    Ishim  v.  Bggleston, 
Vt.  270. 

36.  A  case  must  be  decided  from  what 
appears  in  the  bill  of  exceptions,  and,  in  order 
to  a  reversal,  error  must  be  shown  affirmatively. 
Where  the  question  is  as  to  the  pertinency  of 
testimony  admitted,  if  such  testimony  had  any 
legal  tendency  to  prove  the  issue,  in  any  reason- 
ably supposable  state  of  the  evidence  as  detailed 
in  the  bill  of  exceptions,  it  is  impossible  for  the 
supreme  court  to  say  that  it  was  improperly 
received.     Oreen  v.  Donaldson,  16  Vt.  162. 

37.  In  a  hearing  on  exceptions  after  verdict, 
all  averments  on  the  side  of  the  successful  party 
which  were  involved  in  the  issue  tried,  will  be 
taken  to  have  been  duly  proved,  or  admitted, 
unless  8(Mnething  is  placed  on  the  record  to 
show  the  contrary.  Gates  v.  Backer,  18  Vt. 
28. 

38.  Where  the  court,  '  *  upon  the  facts  found 
by  ihe  referee,"  adjudged,  pro  forma,  that  the 
cause  of  action  arose  from  the  willful  and 
malicious  act  of  the  defendant  ',—ffeld,  that  the 
conclusive  presumption  from  the  granting  of 
the  certificate  was,  that  the  court  found  the 
^doalice  from  the  facts  reported,  and  that  the 
judgment  was  pro  forma  only  as  to  the  law 
arising  upon  the  finding.  Patee  v.  PeUon,  48 
Vt.  182. 

39.  Where,  on  a  trial  by  the  court,  the 
judgment  rendered  involves  the  finding  of  a 
fact,— as,  a  demand  before  suit,  or  a  conversion 
in  trover, — it  will  be  taken  that  such  fact  was 
found,  and  upon  legal  evidence,  unless  the  bill 
of  exceptions  shows  the  contrary.    Harriman 


V.  School  District,  85  Vt.  818.  Seward  v.  ffeJUn, 
20  Vt.  144. 

40.  A  bill  of  exceptions  does  not  stand  upon 
the  footing  of  pleadings,  where  no  intendment 
is  to  be  made  in  favor  6f  the  party  thus  setting 
up  his  right,  but  is  to  be  understood  in  the 
usual  and  ordinary  sense  of  common  communi- 
cation, as  a  plain  statement  of  the  facts  for 
both  parties.  Thus,  in  a  pauper  case,  where  a 
certain  relationship  was  stated  in  the  excep- 
tions, it  was  held  to  be  understood  as  a  leffUi- 
mate  relationship.  Westford  v.  Essex,  81  Vt. 
459. 

41.  If  the  interpretation  of  a  bill  of  excep- 
tions is  reasonably  doubtful,  nothing  should  be 
presumed  against  its  statements  with  a  view  to 
predicate  error,  but  all  fair  and  just  construc- 
tions and  intendments  should  be  made  in  favor 
of  the  decision  below.  Oreme  v.  Crane,  88  Vt. 
16.    MeCann  v.  Halloek,  80  Vt.  288. 

42.  An  agreed  case  was  aided,  to  establish 
the  fact  of  citizenship  of  a  party,  by  the  writ 
and  execution  made  pfut  of  the  case,  wherein 
he  was  described  as  a  resident  citizen.  Sawyer 
V.  Vilas,  19  Vt.  48. 

43.  Where  an  exception  appears  in  terms  to 
have  been  taken  in  the  county  court,  it  must  be 
regarded  as  rightly  before  the  supreme  court, 
unless  other  parts  of  the  bill  show,  not  only 
that  it  may  not  have  been  passed  upon  by  that 
court,  but,  also,  to  the  reasonable  satisfaction 
of  the  supreme  court,  that  it  was  not.  But.  d 
Bur,  B,  Co.  V.  ThraU,  85  Vt.  586. 

44.  It  "appeared."  Where  a  bill  of  ex- 
ceptions  states  that  certain  facts  appeared,  it 
must  be  taken  that  of  these  facts  there  was  no 
dispute,  or  that  it  was  so  conceded ;  otherwise, 
the  statement  should  be  that  the  testimony 
tended  to  prove  such  facts.    B^ach  v.  Paokm^, 

10  Vt.  96. 

45.  Verdict  directed.  Where  the  court 
directs  a  verdict,  the  excepting  party  has  a 
right  to  the  most  favorable  view  of  his  case ; — 
that  is,  he  may  consider  every  thing  as  found 
in  the  case,  which  the  testimony  had  any  legal 
tendency  to  establish.    Knapp  v.  Winchester, 

11  Vt.  851. 

46.  Presumed  waiver.  An  objection  fhot 
appearing  to  have  been  taken  in  the  county 
court,  will  be  pr^umed  to  have  been  wdved. 
Brigham  v.  ffutchins,  27  Vt.  569. 

47.  Beports  of  auditors,  and  referees. 
In  actions  of  book  Hecount,  or  cases  referred, 
passing  to  the  supreme  court  upon  exceptions, 
no  questions  can  be  there  revised,  except  ques- 
tions of  law  arising  either  upon  the  facts  report- 
ed by  the  auditor  or  referee,  or  found  and  phiced 
upon  the  record  by  the  county  court  Put- 
nam V.  Button,  8  Vt.  896.     Clark  v.  Wkippie, 

12  Vt.  488.     McDaniels  v.  MeDanids,  40  Vt. 
848. 
I    48.    Where  referees  point  out  to  the  court  a 
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question  of  law,  the  final  determination  of 
which  they  refer  to  the  court,  although  they 
themselves  decide  it  provisionally,  it  is  not 
necessary  to  file  exceptions  to  the  report,  in 
order  to  raise  the  question  upon  such  decision. 
Sargeant  v.  Sargeant,  18  Yt.  880. 

49.  Where  the  questions  made  and  decided 
by  the  county  court,  upon  the  report  of  auditoA, 
were  incorporated  into  the  bill  of  exceptions, 
they  were  held  to  be  regularly  before  the 
supreme  court  for  revision,  although  they  did 
not  appear  to  have  been  made  by  the  exceptions 
filed  to  the  report.  Vilas  v.  Downer;  21  Vt. 
419. 

V.    Case  Stands  as  Upon  Writ  of  Erbob. 

50.  AH  cases  passing  to  the  supreme  court 
on  exceptions  are  to  be  viewed  strictly  as 
matters  in  error.  They  cannot  be  treated  as 
motions  or  petitions  for  new  trials,  nor  as  call- 
ing for  the  exercise  of  judicial  discretion ;  nor 
can  there  be  any  revision  of  questions  of  fact 
settled  below,  whether  by  jury,  court,  or  con- 
sent of  parties.     Way  v.  Wakefield,  7  Vt.  228. 

51.  A  case  brought  to  the  supreme  court  on 
exceptions  stands  as  upon  a  writ  of  error,  and 
the  court  has  no  discretion,  if  error  has  inter- 
vened  as  disclosed  by  the  record,  but  to  re- 
verse the  judgment.  Penniman  Y.Patehin, 
5  Vt.  846.  Irish  v.  Clones,  8  Vt.  80.  Bhdgett 
V.  Adams,  24  Vt.  28. 

52.  Though  the  case  be  of  such  trifling  im- 
portance as  that  a  new  trial  would  be  refused 
upon  motion  or  petition,  the  judgment  must  be 

It  reversed  if  error  have  intervened.    Fullam  v. 
Cummings,  16  Vt.  697. 

53.  In  our  practice,  under  the  statutes  upon 
that  subject,  the  proceedings  to  revise  a  judg- 
ment of  the  county  court  upon  exceptions  ti^n 
there  and  passed  to  the  supreme  court,  are 
similar  to  the  proceedings  upon  a^rit  of  error, 
and  are  not  like  th^  proceedings  upon  excep- 
tions in  the  English  practice,  which  are  heard 
before  a  full  bench  of  the  same  court,  and  are 
treated  like  motions  for  a  new  trial.  Here, 
upon  a  bill  of  exceptions,  although  the  whole 
testimony  used  in  the  county  court  may  be 
referred  to  and  may  pass  to  the  supreme  court 
as  part  of  the  exceptions,  the  finding  of  the 
county  court  in  matters  of  fact  cannot  be  revis- 
ed, however  erroneous  in  the  opinion  of  the 
supreme  court  that  finding  might  be.  Pomfret 
V.  Barnard,  44  Vt.  527.  Card  v.  Sargeant,  16 
Vt.  898. 

54.  Facts,  as  distinguished  from  evi- 
dence. The  supreme  court  cannot  try  a  ques- 
tion on  exceptions,  that  is  to  be  ascertained  by 
weighing  evidence,  or  drawing  inferences  there- 
from. The  facts  must  be  first  found  and  re- 
ported.   Bartlett  v.  Okurchill,  24  Vt.  218. 

'  55*    The  supreme  court  cannot  treat  as  a  fact 


in  the  case,  what  is  not  reported  by  the  county 
court  in  a  trial  by  the  court  as  a  fact  found, 
although  the  evidence  and  special  facts  report- 
ed tended  to  prove  such  fact,  unless  it  appears 
from  what  was  shown,  that  the  county  court 
was  bound  as  matter  of  law  to  find  that  fact. 
BraUleboro  E,  Society  v.  Reed,  42  Vt.  76. 

See  Ebsor;  Practice  in  Suprbmb  Court. 


EXECUTION. 

I.  Issuing  of  Exkoution, 

II.  Form  and  Requisites. 

III.  Effect. 

IV.  Reuef   Against   Erroneous  Execu- 

tion. 
V.    Proceedings  Under  Execution. 

1.  In  general. 

2.  Lecy  upon  personal  property, 
8.  Lefcy  on  real  estate, 

VI.    Vacating  Informal  Levies. 

I.    Issuing  of  Execution. 

1.  An  award  of  execution  follows  final  judg- 
ment, as  of  course.  Hence,  the  want  of  sudi 
entry  on  the  record  does  not  vitiate ;  the  clerk 
may  add  it  at  any  time.  Little  v.  Cook,  1  Aik. 
368. 

It  It  is  no  part  of  the  official  duty  of  the 
clerk  to  issue  an  execution,  till  it  is  called  for 
by  the  party  entitled  to  it.  Bmith  v.  Howard, 
41  Vt.  74. 

3.  Benewing.  An  execution  cannot  be 
legally  renewed  by  any  indorsement  made  by 
the  magistrate  upon  it ;  but  upon  return  of  the 
execution  unsatisfied,  he  may  issue  another, 
making  a  suitable  minute  on  his  record.  State 
V.  CampbeU,  2  Tyl.  177. 

4.  An  execution  renewed  by  the  justice  who 
issued  it  by  carrying  the  date  forward,  although 
so  done  after  it  has  been  delivered  to  an  officer 
for  collection  but  before  any  service  made,  is 
not  so  far  void  as  that  it  may  be  set  aside  by 
audita  querela.  Such  practice  should  be  dis- 
couraged.   Sawyer  v.  Boane,  19  Vt.  698. 

5.  Time  for  issuing.  When  a  judgment 
is  rendered  at  a  term  of  court  ending  on  Satur- 
day, the  next  Monday  is  the  earliest  date  on 
which  the  plaintiff,  without  leave  of  the  court, 
can  take  out  execution.  Allen  v.  Car^f,  19  Vt 
65.    (G.  8.  c.  83,  s.  92.) 

6.  In  an  action  against  A  and  B  upon  a 
joint  contract,  A  suffered  a  default,  but  B 
entered  a  review.  Judgment  was  entered  up 
against  A,  and  execution  issued  against  him,  on 
which  be  was  committed  and  gave  a  jail  bond. 
To  an  action  on  the  bond  the  defendant  plead- 
ed,  that  there  was  no  such  record  of  Judgment 
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against  A.  Held,  by  a  majority,  that  the  exe- 
cution issued  prematurely  and  was  erroneous ; 
that  the  review  by  B  vacated  the  judgment  as 
to  both,  since  there  could  be  but  a  single  assess- 
ment of  damages ;  and  the  plea  was  sustained. 
Downer  v.  Dana,  22  Vt.  22,  and  see  Jane*  v. 
Spea/r,  21  Vt.  42^,  481. 

7.  The  county  court  at  its  Nov.  Term  1857, 
on  the  7th  Dec.  took  a  recess,  and  the  following 
entry  was  made  on  the  docket':  **The  court  for 
the  purpose  of  completing  the  business  of  its 
session  was  adjourned  to  the  21st  Dec.  1857;" 
and  at  the  same  time  made  an  order  as  follows : 
**  Executions  on  judgments  in  trials  completed 
may  issue  as  of  date  Dec.  8, 1857."  The  court 
reassembled  on  the  21st,  and  finally  adjoimied 
on  the  24th  Dec.  If  eld,  that  an  execution  issued 
within  80  days  after  Dec.  25,  although  upon  a 
judgment  completed  before  the  recess,  was 
regular  and  sufficient  to  charge  the  attached 
property ; — that  the  reassembling  of  the  court 
was  not  at  an  **  adjourned  term."  (G.  8.  c.  38, 
8.  92;  c.  80,  8.  88.)  Pcml  v.  Burton,  82  Vt. 
148. 

8.  Prematurely  issued.  In  like  case, 
where  the  cause  was  tried  before  the  recess, 
with  judgment  for  the  plaintiff,  he  took  excep- 
tions with  an  order  of  stay  of  execution. 
During  the  recess,  the  clerk,  by  his  direction- 
no  exceptions  having  been  filed— erased  the 
docket  entry  and  issued  execution.  Held,  that 
the  party  could  not  waive  the  court's  order  of 
stay  of  execution,  and  that  the  execution  issued 
prematurely.  (G.  8.  c.  80,  s.  57.)  Howa/rd  v. 
BurUngton,  85  Vt.  491. 

9.  An  execution  issued  prematurely— as, 
against  the  principal  debtor  before  the  determi- 
nation of  the  case  as  to  the  trustee— is  not  void, 
but  valid  for  all  purposes,  until  set  aside. 
Spring  v.  Ayer,  28  Vt.  616.  Hapgood  v. 
Goddardy  26  Vt.  401.  PammpsU  Bank  v. 
^<wttMf,  82Vt.  815. 

10.  In  order  to  set  aside  an  execution, 
because  issued  prematurely  and  so  far  irregu- 
larly, the  moving  party  must  show  two  things 
—diligence,  and  danger  of  being  unjustly 
affected  by  the  execution.  He  must  apply  in  a 
reasonable  time,  which  is  the  earliest  conven- 
ient time.  If  nothing  has  been  done  under  the 
execution  but  what  ought  to  have  been  done, 
although  prematurely  done,  it  will  not  be  set 
aside.     Ha/pgoodv,  Ooddard. 

11.  Within  what  time  must  be  issued. 
An  aUas  execution,  issued  more  than  a  year 
after  the  return  of  a  prior  one,  and  then  levied 
upon  land,  was  Jield  irregular,  and  not  evidence 
of  title  in  ejectment.    Anon,  Brayt.  66. 

12.  An  execution  must  be  issued  within  a 
year  and  a  day  after  the  date  of  the  judgment ; 
and  successive  executions  must  be  issued,  each 
within  a  year  and  a  day  after  the  issuing  of  the 
previous  one.    Aq  execution  otherwise  issued, 


'  and  the  proceedings  under  it,  are  erroneous,  but 
not  for  that  cause  void.  They  cannot  be  attacked 
collaterally,  but  remain  valid  until  set  aside  by 
some  proceeding  brought  directly  for  that  pur- 
pose.  Willard  v.  Whipple,  40  Vt.  219. 
FUteher  v.  MoU,  1  Aik.  889.  AUen  v.  Carpen^ 
ter,  7  Vt.  897.    P<yrter  v.  Vaughn,  24  Vt.  217. 

13.  But  if  any  legal  reason  exist  why  the 
party  could  not  take  execution,  as  if  a  stay  of 
execution  was  ordered  by  the  court,  or  was  pro- 
cured by  a  writ  of  injunction,  or  writ  of  error, 
or  there  be  other  legal  impediment,  then  the 
execution  may  regularly  issue  within  the  ordi- 
nary time  after  the  removal  of  such  impediment. 
Poland,  C.  J.,  in  CaUin  v.  Merchants  Bank, 
36  Vt.  577.  Fletcher  v.  MoU,  Porter  v. 
Vaughn, 

14.  If  a  judgment  be  with  oe^et  eoDeeuUo  by 
agreement  until  such  a  time,  there  need  be  no 
scire  fa4iae  until  a  year  and  a  day  after  the  time 
agreed,  though  such  eee»et  is  not  entered  on  the 
roll.  Ii:ham,  J.,  in  Porter  v.  Vaughn,  24  Vt. 
217.  (iwm'e,  as  to  this,  by  Poland,  C.  J.,  in 
Catlin  V.  Merchants  Bank. 

15.  An  execution  issued  more  than  a  year 
and  a  day  after  the  date  of  the  judgment 
is  erroneous,  notwithstanding  the  property 
attached  upon  the  writ  was  and  remains  subject 
to  a  lien  created  by  a  previous  attachment,  not 
yet  perfected.  CatMn  v.  Merchant  Bank,  86 
Vt.  572. 

16.  Under  G.  8.  c.  81,  s.  74,  authorizing  the 
county  clerk  to  issue  executions  upon  a  justice 
judgment  in  case  of  the  death  or  removal  of  the 
justice,  *4n  the  same  manner  as  the  justice 
might  do  if  in  office  ;"—Held,  that  anexecutioti^ 
so  issued  by  the  county  clerk,  two  years  after 
the  death  of  the  justice,  was  to  be  treated  the 
same  as  if  the  justice  had  been  then  alive  and 
had  issued  it,  and  though  erroneous,  it  was  not 
void.     Willard  v.  Whipple,  40  Vt.  219. 

II.    Form  and  Requisites. 

17.  Must    follow  the  judgment.     An 

execution  reciting  the  judgment  as  of  one  term, 
is  not  sustained  by  the  record  of  a  judgment 
rendered  at  a  different  term.  Bider  v.  Alewan^ 
der,  1  D.  Chip.  267. 

18.  An  execution  which  misdescribed  the 
judgment  as  to  the  sum  of  damages  recovered 
[a  difference  of  67  cents],  was  set  aside  on 
audita  querela,  Semble,  such  execution  istoid, 
as  respects  the  creditor.  Wilson  v.  Fleming, 
16Vt.  649.    88Vt.  282. 

19.  The  county  clerk,  as  authorized  by 
statute,  issued  an  execution  upon  the  judgment 
of  a  deceased  justice,  by  signing  it  ''Justice  of 
the  Peace."  Held,  that  such  execution  was  not 
sufficient  to  sustain  a  levy  upon  lands,  since  the 
record  of  it  in  the  town  clerk's  office  would 
show  a  judgment  by  one  justice,  and  an  execu- 
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tion  issued  upon  it  by  another  justice.  Perry 
V.  WhippU,  88  Vt.  278. 

20.  Legal  identity.  An  execution  on  a 
judgment  by  confession  recited  truly  the  dam- 
ages and  the  costs  confessed,  but  omitted  the 
statement  in  the  record — "and  twenty-flve 
cents  more  for  taking  and  recording  said  con- 
fession," &c  HMy  that  the  apparent  and 
l^al  identity  of  the  judgment  shown  by  the 
record  and  that  recited  in  the  execution,  was 
not  destroyed  by  such  omission,  and  that  the 
execution  was  sufllcient  to  sustain  a  levy  of  it 
upon  lands.    lb. 

21«  Immaterial  error.  A  mistake  in  an 
execution  in  the  name  of  the  town  in  which  the 
jail  is  situated,  does  not  render  the  execution 
void,  nor  imprisonment  under  it  unlawful. 
Lewii  V.  Affery^  8  Vt.  887.  Averp  v.  LewiSy  10 
Vt882. 

22.  Where  it  was  recited  in  the  body  of  an 
execution  that  the  judgment  was  rendered  by  a 
justice  for  the  county  of  R,  and  it  was  dated  at 
a  town  in  that  county  i-^Held^  that  this  was 
not  controlled  by  the  venue  in  the  margin  being 
of  a  different  county,  and  that  the  validity  of 
the  execution,  or  of  a  jail  bond,  was  not  affect- 
ed thereby.    Af)ery  v.  Lewis, 

23.  A  judgment  was  rendered  against  O  as 
defendant,  and  H  and  M  as  his  trustees.  The 
execution  described  the  judgment  as  "against 
0,and  Hjaiid  M,  trustees  of  O,  debtors,"  and  the 
precept  was  to  levy  it  of  the  goods,  &c.,  "of 
the  debtors."  Held,  on  audita  querela,  that  the 
execution  should  be  construed  as  if  the  word 
offoinst  was  inserted  before  the  name  H  in  the 

» description  of  the  judgment,  and  that  the  word 
"debtors,"  in  the  precept,  meant  H  and  M  only, 
and  was  sufficient.  HcmuUon  v.  Wilder,  81  Vt. 
695. 

24.  —  or  omission.  An  execution  was 
committed  to  an  officer  for  service,  in  which 
the  usual  direction  to  the  officer  to  dispose  of 
the  goods  as  the  law  directs,  was  omitted. 
Held,  that  he  could  not  for  this  cause  refuse  or 
neglect  to  serve  it.  Chase  v.  Plymouth,  20  Vt. 
469. 

25.  Betnm  day.  Where  a  justice  judg- 
ment is  rendered  on  confession,  under  the  Stat- 
ute of  1797,  the  execution  must  run  60  days 
only ;  it  is  only  where  the  confession  is  under 
the  Act  of  1821,  that  the  execution  can  run  120 
days.    Hatch,  ex  parte,  2  Aik.  28. 

26.  Judgment  paid  in  part.  Although 
part  of  a  judgment  has  been  paid,  yet  if  this 
does  not  appear  by  the  record,  an  execution  for 
the  full  sum  is  not  irregularly  issued.  Perry  v. 
Ford,  20  Vt.  92. 

27.  First  execution  satisfied  in  part. 
Where  an  execution  has  been  satisfied  in  part, 
an  alias  that  states  that  execution  of  the  whole 
judgment  remains  to  be  done,  and  commands 
the  officer  to  CPlJept  tb?  wbol^,  is  irregular, 


although  the  amount  satisfied  on  the  first  exe- 
cution is  indorsed  on  the  aUas,  So  held,  as  to 
an  aUas  execution  levied  on  lands.  Fairbanks 
V.  Devereaux,  48  Vt.  650. 

28.  Against  the  body.  In  an  action  of 
tort,  the  execution  may  run  against  the  body, 
althou^  the  original  writ  did  not.  Hunt  v. 
Burdiek,  42  Vt.  610. 

29.  —  following  the  original  writ. 
Prima  fade,  an  execution  should  follow  the 
original  writ ;  as  a  ea^'as  execution— after  a 
capias  writ.  If  new  facts  arise  before  execu- 
tion, entitling  the  debtor  to  freedom  from  arrest, 
he  may  piu'sue  his  right  on  habeas  corpus,  and 
perhaps  in  other  modes.  Wright  v.  Haeen,  24 
Vt.  148. 

30.  A  new  affidavit  is  not  necessary  to  war- 
rant an  execution  against  the  body,  where  the 
original  was  so  issued  and  served  upon  proper 
affidavit  filed.  Davis  v.  Dorr,  80  Vt.  97.  Con- 
verse  v.  Washburn,  48  Vt.  129.  (G.  S.  c.  88,  s. 
76.) 

31.  Jany.  1,  1839.  Where  different  con- 
tracts are  embraced  in  the  same  declaration, 
some  of  which  were  made  before  Jany.  1, 1889, 
and  some  after;  or,  in  an  action  on  book, 
where  part  of  the  demand  accrued  after  that 
date,  and  there  is  one  judgment,  the  plaintiff 
cannot,  under  the  statute  abolishing  imprison- 
ment for  debt  upon  contracts  made  after  that 
date,  have  an  execution  against  the  body  of  the 
debtor.     Witt  v.  Marsh,  14  Vt.  808. 

32.  Certificate  — "WiUfdl  and  mali-^ 
cious."  Under  the  Act  of  1797,  it  was  the 
form  of  the  action  which  determined  whether  a 
certificate  of  "willful  and  malicious "  could  be 
properly  allowed  iipon  ah  execution.  Fisher  v. 
Commissioners,  dc,  8  Vt.  828. 

33.  A  certificate  of  ^  ^willful  and  maUdous," 
cannot  be  granted  in  an  action  of  trover  upon 
an  officer*s  receipt  for  property  attached.  The 
receipt  is  substantially  a  contract,  and  a  failure 
to  meet  the  obligation  of  it  must  be  regarded 
merely  as  a  breach  of  contract,  and  not  a  tort, 
although,  rather  by  a  legal  fiction,  the  officer  is 
allowed  to  maintain  trover  upon  it.  Soule  v. 
Austin,  86  Vt.  515. 

34.  A  certificate  indorsed  upon  an  execution 
issued  upon  a  judgment  rendered  in  an  action 
of  tort,  in  order  to  be  sufficient,  should  be,  not 
that  the  cause  of  action  arose  from  the  willful 
and  malicious  act  or  neglect  of  the  defendant, 
but  that,  at  the  time  of  rendering  such  judgment 
it  was  adjudged  by  the  court,  that  the  cause  of 
action  arose,  &c.  Such  a  defective  certificate 
was  vacated  on  habeM  corpus.  In  re  Wheelock, 
18  Vt.  875.    (G.  S.  c.  121,  s.  28.) 

35.  A  close  jail  execution  under  G.  8.  c.  121, 
s.  24,  is  based  on  the  judgment  of  the  court 
that  the  cause  of  action  arose  from  the  will- 
ful and  malicious  act  or  neglect  of  the  defend- 
ant. &c,  J   fipd  the  mode  of  service  of  the 
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original  process  is  immateriaL   Adams  v.  Wait, 
42  Vt.  16.  . 

36.  In  an  action  on  the  case,  the  court 
denied  the  defendant's  motion  for  a  continuance 
and  rendered  Judgment  for  the  plaintiff,  and  on 
bis  motion,  against  the  defendant's  objection, 
the  court,  without  the  introduction  of  any  tes- 
timony, adjudged  that  the  cause  of  action  arose 
from  the  willful  and  malicious  act  of  the  defend- 
ant, and  granted  a  certified  execution.  HM, 
that  the  awarding  of  the  certificate,  without 
evidence,  was  error.  Stowe  y.  Powell,  46  Vt.  471. 

37.  Where  the  facts  are  spread  upon  the 
record  by  the  findings  of  the  county  court,  or 
the  report  of  an  auditor  or  referee,  it  is  a  ques- 
tion of  law,  revisable  by  the  supreme  court  on 
exceptions,  whether  such  facts  entitle  the  plain- 
tiff to  a  certificate  of  "willful  and  malicious." 
Styles  V.  Shanks,  46  Vt.  612.    See  Robinson  v. 

Wilson,  22  Vt.  35.  Souie  v.  Au$Un,  35  Vt.  516. 

WMUng  v.  Dow,  4St  Vt.  262. 

38»  Where  the  parties  entered  into  a  con- 
tract which  made  them  co-partners,  practically, 
and  in  an  action  of  account,  Judgment  passed 
against  the  defendant,  and  it  did  not  appear 
affirmatively  from  what  cause  the  defendant's 
deficiency  arose ; — Held,  that  the  county  court 
properly  refused  a  certified  execution.  Styles  v. 
Shanks. 

39.  The  plaintiff  consigned  flour  to  the 
defendant,  a  merchant,  to  be  sold  on  commis- 
sion, and  he  mingled  with  his  own  funds  the 
avails  of  the  fiour  so  sold,  making  payments 
from  time  to  time,  and  receiving  from  time  to 
time  other  consignments.  After  judgment  for 
the  balance,  upon  a  motion  for  a  certified  exe. 
cution,  the  court  found  that  the  defendant  had 
failed  to  pay  the  plaintiff  on  account  of  misfor- 
tunes in  business  with  which  the  plaintiff  had 
no  connection,  and  adjudged  that  the  cause  of 
action  arose  from  the  willful  and  malicious  act 
of  the  defendant,  and  ordered  a  close  jail  cer- 
tificate. Held,  that  the  certificate  was  properly 
granted.    Langdon  v.  Bowen,  46  Vt.  512. 

40.  The  county  court  has  power  to  grant  a 
close  jail  eerUfleate  in  an  action  for  seducing  the 
pliuntiff's  minor  daughter  and  getting  her  with 
child,  though  there  was  nothing  in  the  evidence 
to  show  that  the  cause  of  action  was  willful 
and  malicious,  except  such  facts  as  were  neces- 
sary to  entitle  the  plaintiff  to  recover.  Whiting 
V.  How,  42  Vt.  262. 

41.  After  judgment  in  an  action  under  Stat. 
1869,  No.  4,  s.  8,  a  certified  execution  is  proper 
against  the  defendant  who  unlawfully  furnished 
the  liquor.     Smith  v.  Wilcox,  47  Vt.  587. 

42.  Vacating  certiflcate.  Under  G.  8.  c. 
121,  a  Judge  of  the  supreme  court  has  jurisdic- 
tion to  vacate  a  close  jail  certificate,  granted 
where  the  recovery  was  for  money  held  In  a 
fiduciary  capacity,  as  in  other  caseq,  F^,  Life 
Ins.  Co,  V.  Hodge,  48  Vt.  156, 


III.    Effect. 

43.  Void.  An  execution  made  returnable 
in  60  days,  when  required  by  law  to  be  return- 
able in  120  days,  is  irregular  and  void  for  all 
purposes.  Bond  v.  Wilder,  16  Vt.  398.  Hatch, 
ex  parte,  2  Aik.  28.  Tichout  v.  Cill^,  8  Vt.  • 
415.  Jameson  v.  Paddock,  14  Vt.  491.  Henry 
V.  Niles,  26  Vt.  541.  Fifield  v.  Richardson,  84 
Vt.  410.    Perry  v.  Whipple,  88  Vt.  288. 

44.  In  assumpsit  by  a  sheriff  upon  a  receipt 
for  property  attached,  the  declaration  averred 
a  demand  of  the  property  that  it  might  be  levied 
upon  to  satisfy  the  execution  mentioned  in  the 
declaration.  Such  execution,  as  described,  was 
irregular,— being  a  justice's  execution  return- 
able in  60  days,  whereas  it  should  have  been 
120  days.  Held,  that  the  plaintiff  showed  no 
title,  and  the  declaration  was  adjudged  ill  on 
demurrer.    Jameson  v.  Paddock, 

45.  All  proceedings  under  a  void  execution, 
•—as,  a  levy  and  return  of  satisfaction  by  the 
officer,— are  void,  and  the  judgment  remains 
in  full  force.  Fifield  v.  Richardson,  84  Vt. 
410. 

46.  Voidable.  An  execution  not  void,  but 
merely  voidable,  is  a  justification  in  trespass  of 
every  act  done  under  it,  according  to  its  pre- 
cept. Wood  V.  Kinsman,  5  Vt.  588.  8  Vt.  512. 
28  Vt.  17. 

47.  Effect  as  a  bar.  An  execution  in  life, 
and  in  the  hands  of  an  officer  for  collection,  is 
no  bar  to  an  action  upon  the  judgment.  White 
River  Bank  v.  Downer,  29  Vt.  882. 

48.  Not  even  if  the  execution  has  been 
levied  upon  property,  unless  such  levy  has  pro- 
duced satisfaction.  Tarbell  v.  Downer,  29  Vt. 
889. 

49.  Interest.  Where  twelve  per  cent  inter- 
est  has  been  allowed  on  an  execution  for  delay 
occasioned  by  an  audita  querela,  the  court  "in- 
clined to  the  opinion"  that  this  was  a  satisfac- 
tion of  all  other  interest  during  the  period  of 
such  allowance.  Perry  v.  Ward,  20  Vt.  92.  S, 
(7.,  18Vt.  120. 

50.  Stay  as  affectiBg  lien.  An  order  for 
stay  of  execution,  obtained  by  the  plaintiff  after 
judgment  by  default,  would  not  prolong  the 
lien  created  by  the  attachment,  unless  made  for 
good  reason  arising  from  the  situation  or  con- 
dition of  the  property  itself  in  respect  to  title  or 
claim  upon  it,  so  as  to  require  the  aid  of  a  court 
of  equity  to  remove  the  doubt  or  difficulty  in 
pursuing  the  legal  remedy.  But  hM,  imder 
such  circumstances,  that  the  lien  was  preserved. 
Rowan  v.  Union  Arms  Co.,  86  Vt.  124. 

51.  Presumed  satis&ction.  An  execu- 
tion  issued  upon  a  Judgment  will  be  presumed 
satisfied,  unless  it  be  produced,  or  its  loss 
shown,  or  the  presumption  of  payment  be 
otherwise  rebutted.  Peck  v.  Barney,  12  Vt, 
72.    29Vt,  84?.    2Tyl.207, 
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IV.  Relief  Against  Erroneous  Execution. 

52.  Mode.  An  execution,  irregularly  issued^ 
may  be  set  aside  on  motion ,  or  petition,  or  by 
audita  querela.  Porter  v.  Vaughn,  24  Vt.  211. 
Fletcher  v.  Mott,  1  Aik.  839.  Allen  v.  Car- 
penter, 7  Vt.  897.  Mattocks  y.  Judson,  9  Vt. 
843.  VandaJdn  v.  Soper,  2  Aik.  248.  WilUarM, 
J.,  in  HurUmt  y.  Mayo,  1  D.  Chip.  891.  Stan- 
ley  V.  McClure,  17  Vt.  258.  Hapgood  v.  God- 
dard,  26  Vt.  401.  CatUn  v.  Merchants  Bank, 
86  Vt.  672. 

53.  Whether  the  refusal  of  the  county  court 
to  set  aside  an  execution,  upon  motion,  for 
having  been  issued  more  than  a  year  and  a  day 
after  the  judgment,  is  a  proper  subject  of  ex- 
ception  to  the  supreme  court,  doubted  by 
Poland,  C.  J.,  in  Catlin  v.  Merchants  Bank, 
but  allowed ;  as,  also,  in  Allen  v.  Carpenter, 
and  Hapgood  y.  Goddard. 

54.  Waiver  of  error.  If  an  execution  be 
issued  more  than  a  year  and  a  day  after  the 
judgment,  the  error  may  be  waived  by  any 
positive  act  of  the  debtor  indicating  an  acquies- 
cence, —as  by  being  present  at  the  levying  of  the 
execution  and  participating  in  choosing  apprais- 
ers, knowing,  or  having  the  means  of  knowing, 
of  the  error.  CatUn  v.  Merchants  Bank,  Wil- 
lard  V.  WhippU,  40  Vt.  219. 

55.  Burden  of  proof.  In  an  audita  querela 
to  set  aside  an  execution  against  the  body,  in  a 
case  of  contract  ;—iJ<92tf,  that  it  was  for  the 
defendant,  in  justification,  to  show  affirmatively 
that  the  proper  affidavit  was  filed.  Sawyer  v. 
Vilas,  19  Vt.  48. 

V.    Pbooeedinos  Under  Execution. 

1.  In  general, 

56.  Indorsement  of  date  of  receipt.  An 
officer  is  not  liable  for  an  omission  to  indorse 
upon  an  execution  the  date  when  he  receives 
ft,  although  this  is  made  his  legal  duty  by  G. 
8.  c.  47,  s.  1,  without  proof  of  actual  damage 
from  such  neglect.  In  an  action  for  such 
neglect,  the  necessity  of  calling  a  witness  to 
prove  such  date,  is  not  such  damage.    Abbott 

V.  Bdgerton,  80  Vt.  208. 

57.  Demand  of  payment.  In  case  of  an 
execution  against  a  town,  a  levy  without  pre- 
vious demand  of  the  treasurer  would  not  sub- 
ject  the  officer  to  an  action  of  trespass,  but 
only  to  an  action  on  the  case  to  recover  any 
damages  occasioned  by  his  omission  to  make 
such  demand.     Walter  v.  Denieon,  24  Vt.  551. 

58.  A  demand  of  payment  of  an  execution 
against  a  town  made  of  the  person  who  is  treas- 
urer, though  not  made  upon  him  as  treasurer, 
but  as  an  officer  of  the  town  (selectman),  and 
his  refusal  to  pay,  were  AfM  a  sufficient  demand 
fuid  refusal  to  warrant  a  levy.    lb. 


59.  The  provision  of  the  statute  requiring 
an  officer  to  make  demand  of  payment  of  the 
debtor  before  a  levy  of  the  execution,  is  directory 
merely,  and  a  levy  is  not  invalidated  by  an 
omission  to  make  such  demand.  Eastman  v. 
Curtis,  4  Vt.  616.  Bow  v.  Smith,  6  Vt.  519. 
Warner  v.  StookweU,  9  Vt.  9.  CoUins  v.  Per- 
kins, 81  Vt.  624. 

60.  For  a  violation  of  his  duty  in  this  par- 
ticular, the  officer  is  liable,— as,  where  he  com- 
mits the  debtor  in  disregard  of  his  right,  with- 
out apparent  necessity,  and  from  motives  of 
oppression,  or  malice,— and  not  otherwise.    Tb, 

61.  Levy  must  be  within  life.  An  exe- 
cution cannot  be  levied  after  the  return  day 
thereof;  but  if  levied  before,  the  sale  and 
return  may  be  made  afterwards.  The  return 
must  show  the  fact.  Barnard  v.  Steeens,  2 
Aik.  429. 

62.  Judgment  by  default  in  an  action  on 
jail  bond  was  set  aside  by  writ  of  error,  where 
the  declaration  showed  that  the  debtor  was 
committed  after  the  return  day  of  the  execu- 
tion.   RoberU  v.  WeUs,  Brayt.  87. 

63.  Betnm.  Where  an  execution  was 
levied  upon  the  body  of  the  debtor  on  the  last 
day  of  its  life,  but  was  not  returned  into  the 
oflSce  from  which  it  issued  until  afterwards ; — 
Held,  that  the  service  was  good,  and  that  the 
officer  was  not  liable  to  the  creditor,  without 
proof  of  actual  damage  from  neglect  to  make 
seasonable  return.  Fletcher  v.  Bradley,  12  Vt. 
22. 

64.  The  commitment  of  a  debtor  on  execu- 
tion is  legal,  and  operates  effectually  for  the 
creditor's  benefit,  although  the  execution  is  not 
returned.  Watkinson  v.  Bennington,  12  Vt. 
404. 

65.  An  informal  return  of  non  est  upon  an 
execution  was  adjudged  sufficient,  being  so  in 
substance.     Orms  v.  Isle  La  MoU,  12  Vt.   195. 

66.  Time  of  delivery.  No  action  lies  for 
the  escape  of  a  debtor  committed  to  jail  on 
mesne 'pTOG&oR,  unless  the  execution  be  delivered 
to  an  officer  for  service  within  fifteen  days  from 
the  time  of  rendering  final  judgment,  although 
the  debtor  escaped  from  jail  before  judgment, 
and  has  gone  to  parts  unknown.  Weeks  v. 
Martin,  16  Vt.  237. 

2.  Lef>y  upon  personal  proper^. 

67.  Taking  in  execution.  An  officer's  re- 
turn of  a  levy  of  execution  upon  hay,  stated  that 
he  lodged  a  true  and  attested  copy  of  the  original 
execution  in  the  town  clerk's  office,  &c.,  but 
omitted  any  statement  of  his  return  of  levy 
thereon  being  so  left.  Held,  that  although  this 
would  not  create  a  valid  lien  on  the  property  as  a 
constructive  notice  of  the  levy,  it  was  a  sufficient 
taking  of  the  property  in  execution  to  support 
the  officer's  subsequent  proceedings  of  adver- 
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tisement  and  sale.    JeweU  v.  Ouyer^  88  Vt. 
209. 

68.  Place  of  adyertising  and  sale.  The 
term  ''public  place/'  as  used  in  the  statute  des- 
ignating the  place  for  the  posting  of  notifications 
of  sales  upon  execution  (G.  8.  c.  47,  s.  4),  and 
for  taxes  (G.  8.  c.  84,  s.  11),  means  a  place 
where  the  advertisement  would  be  likely  to 
attract  general  attention,  so  that  its  contents 
might  reasonably  be  expected  to  become  a 
matter  of  notoriety  in  the  vicinity.  If  answer- 
ing this  condition,  it  might  be  a  private  dwell- 
ing, a  barn,  a  shed  or  other  out-building,  or 
even  a  rock,  tree,  or  fountain.  It  need  not  be  a 
place  which  people  are  accustomed  to  resort  to, 
or  to  stop  at,  to  transact  business.  AusUn  v. 
8<yuUy  86  Vt.  645.  Alger  v.  Cwrry,  40  Vt. 
487. 

69.  The  place  named  in  an  officer's  return 
upon  an  execution,  as  the  place  of  advertise- 
ment and  sale,  will  be  presumed  to  be  a  * 'public 
place,"  in  the  absence  of  proof  to  the  con- 
trary. Drake  v.  Moaneyy  81  Vt.  617.  AJger  v. 
Curry. 

70.  In  sales  upon  execution,  where  the 
character  and  situation  of  the  property  and  the 
interests  of  the  parties  require,  the  officer  may 
in  his  sound  discretion,  and  in  good  faith, 
advertise  and  sell  at  several  places.  A  return 
of  advertisement  and  sale  at  three  different 
places,  was  hM  good  on  its  face.  Drake  v. 
Maoney, 

71.  Where  property  was  attached  in  the 
town  where  the  debtor  resided,  and  was 
removed  by  the  officer  into  another  town,  and 
there  kept  until  execution  issued,  and  was  there 
levied  upon,  but  the  advertisement  and  sale 
were  in  the  town  first  named  ;—Heldy  that  this 
was  a  compliance  with  the  meaning  and  spirit 
of  G.  8.  c.  47,  s.  4.  ColUns  v.  Perkins,  81  Vt. 
624. 

72.  —most  be  the  same.  The  advertise- 
ment at  one  place,  for  sale  at  another,  of  prop- 
erty taken  in  execution,  other  than  hay,  grain, 
&c.,  makes  the  officer  a  trespasser  ab  initio  and 
liable  for  its  full  value,  although  he  may  have 
applied  the  proceeds  of  the  sale  upon  the  exe- 
cution. Ei>arts  V.  Burgess,  48  Vt.  205.  ffaU 
V.  Bay,  40  Vt.  676. 

73.  Adjournment  of  sale.  Although  no 
power  is  expressly  given  an  officer  by  statute 
to  adjourn  an  advertised  sale  on  execution,  such 
power  is  implied  as  matter  of  necessity ;  and  in 
the  exercise  of  a  sound  and  reasonable  discre- 
tion he  may  not  only  adjourn  the  time  but  may 
change  the  place  of  sale;  provided  the  place  is 
such  as  he  might  have  appointed  in  the  first 
instance.  Jetoett  v.  Ouyer,  88  Vt.  209.  Wood 
v.  Doane,  20  Vt.  612. 

74.  Return— Presamption.  In  favor  of 
an  officer's  proceedings  on  execution,  the  court 
will  preeume,  the  contrary  not  appearing,  that 


the  sale  was  had  at  the  time  and  place  appointed 
in  the  advertisement.  BeatUe  v.  Bobin,  2  Vt. 
181. 

75.  8o,  that  the  place  of  posting  was  the 
same  as  the  place  at  which,  by  the  advertise- 
ment, it  was  to  be  and  was  sold.  Drake  v. 
Mooney,  81  Vt.  617. 

76.  So,  that  the  levy  was  made  in  the  town 
where  the  property  was  advertised  and  sold. 
Jewm  V.  Ouyer,  38  Vt.  209. 

77.  The  statement  in  an  officer's  return 
upon  an  execution  was,  that  he  "advertised  the 
property  to  be  sold  "  at  a  place  named.  Held, 
that  this  was  a  sufficient  statement  that  the 
advertisement  was  set  up  at  the  same  place. 
CoUins  V.  Perkins,  31  Vt.  624. 

78.  Inequality  in  sale.  Trover  will  not 
lie  in  favor  of  an  execution  debtor  against  the 
execution  creditor,  for  property  bid  off  by  the 
creditor  on  the  execution  sale,  because  of  an 
irregularity  of  the  officer  in  the  sale.  Hale  v. 
MiUer,  15  Vt.  211. 

79.  Execution  not  returned.  It  is  no 
objection  to  an  officer's  maintaining  trespass 
for  taking  from  his  possession  property  tfdcen 
on  execution,  that  the  execution  was  not 
returned.    8ewell  v.  Harrington,  11  Vt.  141. 

8.  Lef>yonrealestaU, 

80.  Sale.  Lands  taken  on  execution  in 
favor  of  the  Vermont  State  Bank  may  be  sold 
on  the  execution,  and  the  execution  need  not  be 
recorded.  (Slades  Stat.  214,  ss.  18-15.)  Vt, 
State  Bank  v.  Clark,  Brayt.  286. 

81.  What  may  be  set  off  on  levy.  It  is 
no  objection  to  a  levy  upon  land  attached,  that 
the  debtor  had  sold  and  conveyed  those  prem- 
ises subsequent  to  the  attachment,  and  that  he 
had  other  lands  sufficient  to  satisfy  the  execu- 
tion, which  might  have  been  levied  upon. 
Young  v.  Judd,  Brayt.  151.  Nor,  that  the 
appraisers  had  appraised  other  land  to  an 
amount  larger  than  the  execution,  and  that  the 
creditor  then  abandoned  that  property  and 
levied  upon  the  land  in  question.    Ih, 

82.  The  death  of  a  defendant  after  Judg- 
ment  does  not  prevent  the  levy  of  an  execution 
upon  the  real  estate  attached  and  held  upon  the 
original  writ.  Passumpsio  Bank  v.  Strong, 
42  Vt.  295 ;  and  see  Downer  v.  BrackeU,  21  Vt. 
605-6. 

83.  The  sheriff  having  two  executions  in 
favor  of  one  creditor  against  one  debtor,  levied 
them  together  upon  the  same  parcel  of  land,  as  a 
whole,  in  satisfaction  of  both  executions.  Held 
good.    Baldwin  v.  Foot,  1  Tyl.  14. 

84.  Where  the  legal  title  to  lands  is  of  record 
in  A,  but  the  equitable  title  and  ownership  is  in 
B,  notice  of  B's  title,  received  by  an  attaching 
creditor  of  A  before  levy  of  execution  upon  the 
land,  though  after  the  attachment,  will  protect 
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the  title  of  B  against  the  levy.     ffaekiU  v. 
CaUender,  32  Vt.  97. 

85.  The  levy  will  not  hold  the  equitable 
title  in  such  case,  even  though  the  creditor 
have  no  notice  of  the  trust.  Hart  v.  Farm,  dt 
Mech.  Bank,  83  Vt.  252.  AbeU  v.  HatM,  43 
Vt.  409. 

86.  Interest  set  off  most  be  designated. 
A  levy  upon  "all  the  right,  title  and  interest  of 
the  debtor,  in  and  to**  certain  lands,  without 
further  designation  of  the  interest  levied  upon, 
is  void.  Paine  v.  Webster,  1  Vt.  101.  Arms 
V.  Burt,  1  Vt.  803. 

87.  Alteration  of  return  on  the  attach- 
ment. A  levy  of  execution  is  not  affected  by 
a  subsequent  unauthorized  alteration  of  the 
officer's  return  upon  the  attachment.  Oilman 
V.  Thompson,  11  Vt.  648. 

88.  Statute  requisites— Conditions.  The 
levy  of  an  execution  upon  lands  is  a  proceeding 
in  mfiUum,  Hence,  all  the  statute  requisites 
to  the  passing  of  the  title  must  be  complied 
with.  They  are  in  the  nature  of  conditions 
precedent  Bennett^  J.,  in  Morton  v.  Edwin, 
19  Vt.  80. 

88.  Mode  of  levy— Estate  of  husband. 
The  mode  of  levying  upon  a  husband's  estate 
in  the  land  of  his  wife,  after  issue  bom  alive, 
is  by  metes  and  bounds,  and  upon  his  entire 
interest  to  that  extent.  Mattocks  v.  Steams, 
9  Vt.  826. 

90.  —of  tenant  in  common.  The  levy 
upon  part  of  the  interest  of  a  tenant  in  common 
should  be  upon  an  aliquot  proportion  of  his 
entire  interest.  If  made  upon  his  entire  in- 
terest in  a  part  of  the  land,  as  by  metes  and 
bounds,  it  is  void.  Smith  v.  Benson,  9  Vt. 
138.  Oahisha  v.  Sinclear,  3  Vt.  899 ;  arguendo, 
11  Vt.  825. 

91.  A  levy  must  be  upon  the  whole  estate 
which  the  debtor  has  in  the  land.  If  a  less 
estate  be  carved  out,  leaving  a  reversion  in  the 
debtor,  such  levy  is  void  as  against  the  debtor, 
and  no  title  passes.  Howe  y.Bi(mden,21  Vt.  815. 

92.  A  levy  upon  an  undivided  moiety  of  a 
given  portion  of  tlie  land  held  by  the  debtor  in 
conmion  with  another,  instead  of  upon  an 
undivided  portion  of  the  whole,  is  not  absolute- 
ly void,  but  only  voidable  at  the  election  of  the 
other  teifant ;  it  is  well  enough  as  to  the  debtor, 
and  he  cannot  object  to  it.    lb, 

93.  Equity  of  redemption.  A  levy  upon 
a  fractional  or  undivided  portion  of  the  debtor's 
land,  instead  of  in  severalty  by  metes  and 
bounds,  is  wholly  ineffectual  to  transfer  the 
title,  unless  the  statute  reasons  therefor,  as  ad- 
judicated by  the  appraisers,  are  stated  in  the 
officer's  return— and  this,  although  the  land  was 
in  fact  subject  to  a  mortgage.  (G.  S.  c.  47,  as. 
83-34.)  Morgan  v.  Armingion,  38  Vt.  18. 
Sleeper  v.  Newbury  Seminary y  19  Vt.  451. 
Edwards  v.  AUen,  27  Vt,  881. 


94.  The  levy  upon  a  portion  of  an  equity  of 
redemption  less  than  the  whole,  must  be  upon 
an  aliquot  proportion  of  the  whole;  and  if 
made  upon  a  part  by  metes  and  bounds,  it  is 
absolutely  void.  Swift  v.  Det>n,  11  Vt.  828. 
CoUins  V.  Oibaon,  5  Vt.  248. 

95.  A  levy  upon  mortgaged  premises  was 
objected  to,  because  it  purported  to  be  not  a 
levy  upon  the  land  but  upon  the  debtor's  equity 
of  redemption  in  the  land.    Held  good.    lb. 

96.  In  levying  upon  an  equity  of  redemp- 
tion, the  creditor  is  not  bound  to  levy  upon 
the  entire  interest  of  the  debtor  in  the  premises, 
although  the  execution  exceeds  the  appraised 
value  of  the  equity;  but  he  may  levy  for  a 
portion  of  his  debt  upon  an  undivided  part  of 
the  debtor's  entire  interest ;  and  this,  although 
another  creditor,  at  the  same  time,  makes  a 
like  levy  of  his  execution,  thus  making  such 
creditors  tenants  in  common  of  the  equity. 
KimbaU  v.  Smith,  21  Vt.  449. 

97.  A  mortgage  of  a  lease-hold  estate,  al- 
though by  metes  and  bounds,  seems  to  be  only 
an  assignment  of  the  rents.  And  where  such 
mortgage  covered  also  two  other  parcels  of  land 
held  in  fee,  it  was  held  that  in  a  levy  of  execu- 
tion upon  the  equity  of  redemption,  the  lease- 
hold estate  might  be  disregarded.  Hulett  v. 
SouUard,  26  Vt.  296. 

98.  The  levy  of  an  execution  without  notic- 
ing a  mortgage  chargeable  upon  the  land,  or 
by  estimating  the  mortgage  at  too  small  a  sum, 
is  not  a  defect  of  which  the  debtor,  or  those 
claiming  under  him,  can  complain.  It  is  the 
creditor  in  such  case,  and  not  the  debtor,  who 
is  injured.  Perrin  v.  Reed,  86  Vt.  2.  Slocum 
V.  CatUn,  22  Vt.  187.  See  Paine  v.  Webster,.  1 
Vt.  101,  129  181. 

99.  In  setting  off  lands  upon  execution,  the 
value  of  the  interest  set  off  must  be  ascertained, 
— as,  if  the  lands  are  incumbered,  the  value  of 
the  equity  of  redemption.  Fairbanks  v. 
Deeereaux,  48  Vt.  650. 

100.  Homestead.  If  the  lands  are  subject 
to  the  homestead  right,  the  homestead  must  be 
first  set  out.  A  set-off  of  the  land  subject  to 
the  homestead  right  is  irregular.    lb. 

101.  Equitable  title.  Land  was  conveyed 
by  absolute  deed,  but  with  a  secret  defeasance. 
A  judgment  creditor  of  the  grantor,  proposing 
to  levy  his  execution  upon  the  land,  applied  to 
the  parties  for  information  as  to  the  character  of 
the  transaction,  and,  if  in  trust,  to  state  the 
amount  of  the  claims  upon  it,  and  they  refused 
to  inform  him.  He  then  levied  his  execution 
upon  enough  of  the  land,  in  fee,  to  satisfy  it, 
and  brought  his  bill  against  both  parties  to  have 
the  conveyance  set  aside  as  fraudulent.  It  ap- 
pearing on  hearing,  that  the  deed  was  in  effect 
a  security,  and  that  the  land  not  levied  upon 
was  amply  sufficient  to  satisfy  the  just  claims 
of  the  grantee,  the  court  ordered  a  dec^ve  that 
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the  defendants,  at  their  election,  pay  the 
orator's  execution,  he  relinquishing  all  his  title 
under  the  levy,  or  else  that  they  quit-claim  to 
him  all  their  right  in  the  part  levied  upon,  and, 
in  either  case,  that  they  pay  all  costs.  Bndth 
V.  Onion,  19  Vt.  427. 

102.  Appointment  of  appraisers— No- 
tice. It  is  the  duty  of  an  officer  making  a  levy 
upon  lands,  to  notify  the  debtor  to  choose  an 
appraiser.  If  he  do  not,  the  levy  may  be  set 
aside.    Briggs  v.  Qreen,  88  Vt.  586. 

103.  No  notice  need  be  given  to  the  debtor 
to  appoint  appraisers  when  he  is  out  of  the 
State,  nor  to  his  attorney  in  the  suit,  unless  he 
be  a  known  agent  or  attorney  legally  authorial 
to  act  in  the  premises.  Gahis?ia  v.  Sinelear,  8 
Vt.  894.    Oilman  v.  Thompson,  11  Vt.  648. 

104.  An  attorney  for  the  debtor,  although 
his  name  is  indorsed  as  such  upon  an  exe- 
cution, is  not,  without  special  appointment,  an 
agent  for  receiving  notice  for  the  appointment 
of  appraisers,  although  the  debtor  may  be  with- 
out the  State.  Dodge  v.  Prince,  4  Vt.  191 
Oalusha  v.  Sinclear, 

106.  Where  the  execution  creditor  chose 
one  of  the  appraisers,  and  a  Justice,  on  his 
apt)lication,  appointed  the  other  two,  and  the 
debtor  had  no  notice  to  appoint; — Held,  that 
the  levy  was  void.  Stanton  v.  Bannitter,  2  Vt. 
464,— overruling  Young  v.  JvM,  Brayt.  161. 

106.  "  Disinterested.''  Appraisers  on  the 
levy  of  an  execution  should  stand  in  no  such 
relation  to  either  party,  as  would  disqualify 
them  for  the  execution  of  Judicial  power  between 
the  parties.  The  word  dMntereked,  as  used  in 
the  statute  expression,  ^'judicious  and  disinter- 
ested freeholders,"  means  something  more  than 
being  devoid  of  pecuniary  interest.  Blodget  v. 
Brinsmaid,  9  Vt.  27, 80. 

107.  Unfriendly  feelings  of  appraisers  to- 
wards an  execution  debtor, — as,  that  they  were 
his  **  personal  enemies  and  were  in  litigation 
with  him,"— constitute  no  legal  disqualification, 
like  interest  or  relationship,  to  their  action  as 
such  in  the  setting  off  of  the  debtor's  lands 
upon  execution.  The  Justice  in  making  the 
appointment  acts  Judicially,  and  is  sole  Judge 
of  their  suitableness  and  fitness.  Briggs  v. 
Oreen,  88  Vt.  666. 

108.  "Agreed  npon."  In  the  return  of  a 
levy  of  execution  upon  land,  a  statement  that 
the  appraisers  were  '^mutually  appointed,"  or 
'*agre«dupon,"  by  the  parties,  complies  with  the 
statute.  Eastman  v.  OurtiB,  4  Vt.  616.  AldiB 
V.  BunUek,  8  Vt.  21. 

109.  Appraisal.  A  levy  and  set-off  which 
is  made  on  the  basis  of  an  appraisal  by  two  of 
the  appraisers,  the  third  not  concurring  but 
appraising  the  land  at  a  les$  sum,  will  not  be 
vacated  by  audita  querela  at  the  instance  of  the 
debtor.  He  has  not  been  injured,  Hopkins  v. 
J5r<^t0a0<j,  86  Vt,  818. 


110.  Officer's  return— Form.  The  trans- 
fer of  title  to  land  by  levy  of  execution  is  a  mat- 
ter Btrieti  juris,  and  all  the  material  facts  neces- 
sary  to  show  that  the  law  has  been  complied 
with,  should  appear  by  the  oflicer's  return,  and 
not  rest  in  parol.  8le^>er  y.Newburg  Seminary, 
19  Vt.  461.    Morgan  v.  Armington,  88  Vt.  18. 

111.  A  levy  made  according  to  the  form 
given  by  Chief  Justice  Chipman  (N.  C.  264), 
has  uniformly  been  supported,  though  it  wants 
that  particularity  which  would  be  required  in  a 
new  case  having  no  such  foundation  in  forms 
or  in  practice.  Oleaveland  v.  Allen,  4  Vt.  176. 
Dodge  v.  Prince,  4  Vt.  191.  Seymour  v.  Beach, 
4  Vt.  498.  Chaee  v.  Bowen,  7  Vt.  481.  Aldis 
V.  Burdick,  8  Vt.  21.  Day  v.  RoberU,  8  Vt. 
418. 

112.  "  Good  and  lawful  freeholders  of  the 
vicinity,"  as  used  in  Judge  Chipman's  form  of 
the  levy  of  an  execution,  imports  disinterested, 
and  also  that  the  appraisers  were  residente  in 
the  town  where  the  land  was  situate,  as  used  in 
the  statute,— and  in  this  respect  such  return  is 
sufficient.  Day  v.  Roberts,  Seymour  v.  Beach, 
Chase  V.  Bowen, 

113.  But  not  so,  where  the  word  "Judicious" 
was  used,  instead  of  disinterested.  White  v. 
Fox,  cited  in  8  Vt.  418. 

114.  Where  appraisers  are  appointed  by  a 
Justice,  the  return  must  certify  that  he  was  one 
who  by  law  might  Judge  between  the  parties 
in  civil  causes,  or  the  levy  will  be  invalid ; — 
unless  the  return  has  adopted  the  more  general 
and  approved  form  of  Judge  Chipman.  Dodge 
V.  PHnce,  4  Vt.  191.    8  Vt.  417. 

116.  Sundry  objections  taken  to  a  levy  of 
execution  considered,  and  held  not  material, 
viz. :  irregularity  of  proceedings  before  Judg- 
ment ;  omission  to  state  demand  of  payment ; 
mere  statement  that  the  appraisers  were  "mu- 
tually appointed"  by  the  parties;  that  they 
were  "Judicious  disinteretT*  (instead  of  disinter- 
ested) "freeholders";  that  "they  appraised 
the  same,"  without  saying  in  what  way  they 
ascertained  the  value,  as  by  view  of  the  premi- 
ses, &c. ;  that  no  certificate  of  the  appraisers 
accompanied  the  return  ;  that  the  form  of 
oath  administered  was  not  given,  except  in  the 
statement  "I  have  sworn  them  as^  the  law 
directs";  that  the  bill  of  fees  was  too  large; 
that  the  return  was  signed  as  deputy  sheriff  ; 
that  it  was  not  sealed.  Eastman  v.  Curtis,  4 
Vt.  616. 

116.  Description  of  premises.  The  levy 
is  sufficient,  as  to  the  description^  by  reference 
to  former  deeds  upon  record,  such  as  to  fix  the 
identity  of  the  property  with  certainty.  Maeek 
V.  SincU(sr,  10  Vt.  108.  OUman  v.  Thompson, 
11  Vt.  648.  19  Vt.  888.  Galusha  v.  Sinclear, 
8  Vt.  894.    Hyde  v.  Barney,  17  Vt.  280. 

117.  A  levy  which  is  good  against  the  debtor, 
is  good  agnlnst  everybody — as,  subsequent  levy. 
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iDg  creditors — the  question  beings  whether  the 
levy  Bufflciently  described  the  land ;  and,  as  to 
this,  the  same  rule  is  to  be  applied  to  a  levy  as 
is  applicable  to  a  deed.  Barnard  v.  RusseU,  19 
Vt.  884. 

118.  A  levy  and  set-off  of  a  specified  num- 
ber of  acres  **  off  of  the  east  end  "  of  a  lot,  the 
lot  being  in  rectangular  form,  was  hsld  to  be  a 
sufficient  description  by  **  metes  and  bounds," 
and  should  be  intended  to  be  cut  off  by  a  line 
parallel  with  the  lot  line.  Clark  v.  FuUer,  9 
Vt.  356.    10  Vt.  218.    27  Vt.  266.    /*.,  748. 

119.  A  defect! ve  description  of  some  lots  in 
a  levy,  though  they  are  all  appraised  together 
at  a  gross  sum,  does  not  vitiate  the  levy  as  to 
such  lots  as  are  well  described,  unless  in  some 
proceeding  to  set  aside  the  levy.  Cleaveland  v. 
AUen,  4  Vt.  176.  Paine  v.  Web$Ur,  1  Vt.  101, 
129. 

120.  In  a  levy,  the  description  began  at  a 
notch  in  the  fence  **on  the  east  side  of  the 
road,"  &c.,  and  thence  around,  by  specific 
courses  and  distances,  "to  the  road";  and 
thence  **on  the  line  of  the  road,"  &c.,  arid  thence 
by  specific  course  and  distance  **to  the  place  of 
beginning."  Heldy  that  no  part  of  the  highway 
was  included.     Cole  v.  Haynee,  22  Vt.  588. 

121.  Becord  in  town  clerk's  office,  retam 
to  court  and  record  there.  In  order  to  the 
validity  of  a  levy  of  execution  upon  lands  so  as 
to  pass  the  title,  it  is  necessary  that  the  execu- 
tion, with  the  officer's  return  thereon,  should 
be  recorded  in  the  proper  town  clerk's  office, 
and  should  be  returned  into  the  office  of  the 
court  from  which  it  issued,  all  within  the  life 
of  the  execution.  RueteU  v.  Brooks,  27  Vt.  640. 
Bubbard  v.  Beweif,  2  Aik.  312.  HaU  v.  HaU, 
6  Vt  804.  Boumer  v.  Haeen,  10  Vt.  418.  Mor- 
ton  V.  Edwin,  19  Vt.  77.  Perrin  v.  Heed, 
Vt.  62.  Little  V.  Sleeper,  87  Vt.  105.  Willard 
V.  WhippU,  40  Vt.  219. 

122.  It  is  not  necessary  that  it  should  be 
recorded  in  the  office  from  which  it  issued, 
within  its  life.     Perrin  v.  Heed, 

123.  But  it  must  be  recorded  in  such  office 
before  the  suit  is  brought  by  which  the  title 
under  it  is  to  be  tested.  Morton  v.  Edwin,  19 
Vt  77. 

124.  An  execution  and  return  of  levy  upon 
lands  was  duly  returned  to  the  county  clerk's 
office  and  filed  by  him  for  record,  and  he  com- 
menced recording  it,  but,  before  completing  the 
record,  went  out  of  office.  The  execution  was 
inadvertently  and  by  paistake  taken  from  the 
office  and  renudned  lo9t  for  three  years,  when, 
on  being  found,  it  and  the  return  of  levy  were 
recorded  by  the  then  county  clerk.  Held,  that, 
as  between  the  levying  creditor  and  the  debtor, 
this  was  sufficient  to  pass  the  title  of  the  debtor 
under  the  levy.    Perrin  v.  Beed,  88  Vt.  62. 

125.  The  creditor  cannot  sustain  ejectment 
against  the  debtor,  founded  upon  the  levy  of 


execution,  unless  the  execution  and  return  have 
been  recorded  at  length  in  the  town  clerk's 
office,  and  also  in  the  office  of  the  court  from 
which  the  execution  issued,  prior  to  the  com- 
mencement of  the  action.  Both  tire  essential 
to  the  passing  of  title  by  the  levy.  Morton  v. 
Edwin,  19  Vt.  77. 

126.  It  is  not  necessary  to  the  validity  of  a 
levy,  that  the  officer  making  it  should  state  in 
his  return,  that  the  levy  was  actually  recorded 
in  the  town  clerk's  office,  since  the  recording  is 
not  his  act ;  but  where  his  return  is,  that  he 
left  the  execntion  and  levy  in  the  proper  town 
clerk's  office  **  together  with  seventy-five  cents 
for  recording  the  same,  to  be  recorded  in  the 
records  of  lands  in  said  town,"  and  there  is  a 
certificate  of  the  town  clerk  of  the  same  date 
indorsed,  that  he  recorded  the  same,  this,  in 
connection  with  the  return,  is  prima  facte  evi- 
dence that  the  execution  and  return  were  prop- 
erly and  seasonably  recorded,  and  is  a  sufficient 
compliance  with  the  statute  in  this  respect. 
Willard  v.  Whipple,  40  Vt.  219. 

127.  Record  as  notice.  A  levy  takes 
effect,  as  notice,  from  the  time  when  the  exe- 
cution and  return  are  recorded  in  the  town 
clerk's  office,  and  if  returned  to  the  court  from 
which  the  execution  issued  and  there  recorded 
within  the  life  of  the  execution,  such  levy  will 
prevail  over  an  attachment  made  after  such 
record  in  the  town  clerk's  office,  though  before 
the  return  to  and  record  in  such  court.  Willard 
V.  Lull,  20  Vt.  878. 

128.  —  as  connecting  levy  with  attach- 
ment. Whether,  in  order  to  preserve  a  prior- 
ity of  lien  created  by  the  attachment  of  lands, 
the  execution,  with  the  officer's  return  of  the 
levy  and  set-off,  must  not  only  be  recorded  in 
the  proper  town  clerk's  office,  but  be  also 
returned  into  the  office  of  the  court  from  which 
it  issued  within  the  five  months  after  the  Judg- 
ment—yw<wtf.  lb.  Willard  v.  Whipple,  40  Vt 
219-228. 

129.  The  levy  of  an  execution  upon  lands 
originally  attached,  and  a  set-off,  made  within 
five  months  from  the  judgment,  but  not  record- 
ed in  the  town  clerk's  office  until  after  the  five 
months  have  expired,  is  not  seasonable  to  con- 
nect it  with  the  attachment  lien,  so  as  to  prevail 
against  an  intervening  conveyance  or  incum- 
brance.    ElUeon  v.  Wihon,  86  Vt.  60. 

130.  Record  firom  copy.  A  duly  certified 
copy  of  an  execution  and  levy  from  the  town 
clerk's  records,  was  held  sufficient  prima  fade 
evidence  qf  the  recording  of  the  original; 
although  the  officer  in  his  return  had  certified 
that  he  had  delivered  to  such  clerk  a  true  and 
attested  eopjf  of  such  execution,  &c.  Hubbard 
V.  Dewey,  2  Aik.  812. 

131.  The  record  in  the  town  clerk's  office 
of  the  levy  of  an  execution,  made  from  a  copy 
of  the  execution  and  officer's  return,  is  sufficient 
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if  it  substantially  agrees  with  the  original. 
Skinner  v.  MeDamd,  4  Vt.  421.  Williams,  J., 
dissenting. 

132.  Town  clerk's  record  controls  as 
notice.  Where  the  record  of  the  levy  in  the 
town  clerk's  oflBce  showed  a  void  levy,— as, 
that  it  was  for  more  than  the  sum  required  by 
the  execution  to  be  levied, — although  it  was 
correct  in  the  original  ;—Held,  that  the  execu- 
tion and  return  were  not  so  recorded  as  to 
convey  a  title;— that  the  record  was  notice  only 
of  a  defective  levy,  and  might  be  so  treated  by 
creditors  and  purchasers.  Skinner  v.  MeDaniel, 
5  Vt.  589.    BapUeSy  J.,  dissenting. 

133.  Notice  of  a  levy  upon  lands,  which  is 
defective,  does  not  affect  a  party  acquiring  title 
against  it.    ElUrnn  v.  WiUon,  86  Vt.  60. 

134.  Evidence  of  fkct  of  record.  H^ld, 
that  a  copy  of  an  execution  and  levy  from  the 
town  clerk's  office,  and  a  copy  of  the  same 
from  the  county  clerk's  office,  were  evidence 
that  the  execution  and  levy  had  been  duly 
recorded  in  both  offices.  Hubbard  v.  Dewey,  2 
Aik.  812. 

136.  A  duly  certified  copy  of  record,  from 
the  county  clerk's  office,  of  a  county  court  exe- 
cution and  the  levy  thereof  upon  lands,  which 
record  embraces  a  certificate  of  the  town  clerk 
that  he  had  duly  recorded  the  execution  and 
levy  in  his  office,  and  embraces  also  the  sheriff's 
return  stating  the  same  fact,  is  prima  fame 
evidence  that  the  execution  and  levy  were  duly 
recorded  in  the  town  clerk's  office.  Benedict 
V.  Hnneberg,  48  Vt.  281. 

136.  —  of  time  of  record.  Where  a  town 
clerk's  certificate  disagrees  with  the  officer's 
return,  as  to  the  date  when  the  levy  of  an  exe- 
cution  was  recorded  in  his  office,  such  certifi- 
cate will  prevail  over  the  return.  ElUson  v 
Wilson,  86  Vt.  60. 

137.  Who  may  impeach  levy.  Where 
the  plaintiff  in  ejectment  made  title  by  levy  of 
execution ; — Held,  tliat  it  could  not  be  im- 
peached for  fraud  in  the  Judgment  by  a  defend 
ant  whose  own  levy  was  defective  and  void,  so 
that  he  had  not  acquired  the  legal  interest  of 
the  Judgment  debtor.  Clea^elaTid  v.  DenUng,  2 
Vt.  584. 

138.  Where,  in  ejectment,  the  plaintiff 
claimed  title  by  virtue  of  a  levy  so  defective  as 
to  render  it  void  ;—Held,  tliat  the  defendant  in 
possession,  though  without  title  and  not  a  party 
to  the  Judgment  and  levy,  could  object  to  the 
levy  as  a  defect  in  the  plaintilTs  title.  Perry 
V.  Whipple,  88  Vt.  278. 

139.  But  otherwise,  as  to  a  stranger  to  the 
title  of  the  execution  debtor,  where  the  defect 
is  not  in  the  judgment,  execution  or  levy,  but 
in  a  matter  entirely  collateral — as,  for  failure  to 
execute  a  proper  recognizance  before  taking 
out  execution,  such  execution  being  good 
against  all  persons  until  set  aside  for  irregu- 


larity.     Phelps  V.  Parks,  4  Vt.  488.      88  Vt. 
285. 

140.  Bedemption  firom  levy.  By  neglect 
to  redeem  the  levy  of  an  execution  according  to 
the  terms  of  the  statute  (G.  8.  c.  47,  s.  26),  the 
title  of  the  levying  creditor  becomes  absolute. 
A  tender  to  the  creditor  personally,  l)ut  not 
accepted,  has  no  effect  to  defeat  or  redeem  the 
levy.     Chandler  v.  SawUU,  22  Vt.  818. 

141.  Debtor  a  tenant.  Where  the  debtor, 
or  his  tenant,  remains  in  possession  of  the  land 
levied  upon,  after  the  six  months  given  for 
redemption,  and  without  redemption,  he  holds 
as  tenant  of  the  creditor,  and  cannot  set  up  an 
adverse  possession.  Aldis  v.  Burdiek,  8  Vt.  21. 

142.  An  execution  debtor  wJio  remains  in 
possession  of  land  levied  upon,  after,  the  six 
months  given  for  redemption,  is  liable  in  eject- 
ment.   Mattocks  V.  Steams,  9  Vt.  826. 

143.  In  case  on  the  statute  to  recover  the 
mesne  profits  of  land  levied  upon,  the  defend- 
ant may  show  that  he  had  no  title  or  interest  in 
the  land,  and  has  had  no  possession  since  the 
levy.    Botone  v.  Graham,  2  Tyl.  418. 

VI.    Vacating  Informal  Levies. 

144.  The  power  of  the  supreme  court,  on 
petition,  under  G.  8.  c.  48,  s.  46,  to  vacate  a 
levy  of  execution  upon  lands  for  defects  in  the 
levy,  is  not  confined  to  defects  apparent  upon 
the  face  of  the  levy.  Briggs  v.  Oreen,  88  Vt. 
666.     Hyde  v.  Taylor,  19  Vt.  699.    22  Vt.  846. 

145.  Upon  petition  to  the  supreme  court  to 
vacate  a  levy,  for  want  of  notice  to  the  debtor 
to  choose  an  appraiser,  the  fact  may  be  proved 
by  parol,  in  contradiction  of  the  officer's  return. 
Briggs  V.  Oreen. 

146.  Onred  by  lapse  of  time— two  years. 
In  a  levy  of  an  execution  upon  the  whole  undi- 
vided interest  of  an  heir  in  the  lands  of  his 
ancestor,  the  proportionate  share,  or  amount 
of  such  interest,  was  not  stated.  Held,  that 
this  was,  at  most,  a  mere  defect  of  form,  and 
was  cured  by  the  lapse  of  two  years  without 
the  action  of  either  party  to  correct  it  under 
the  statute.  (G.  8.  c.  47,  s.  49.)  Hyde  v.  Bar- 
ney, 17  Vt.  280. 

147.  Whether  G.  8.  c.  47,  s.  22,  applies  to 
the  levy  of  an  execution  on  separate  parcels  of 
land  in  two  different  towns— ytwpr^;  but  if  so, 
and  the  appraisers  are  appointed  partly  from 
both  towns,  and  no  injustice  has  been  done,  an 
acquiescence  for  two  years  cures  the  defect, 
under  s.  49.    Perrin  v.  Beed,  85  Vt.  2. 

148.  —20  years.  A  petition  to  vacate  the 
levy  of  an  execution,  and  for  a  new  execution, 
was  refused  after  a  lapse  of  more  than  twenty 
years ;— the  presumption  of  law  being  that  the 
debt  was  satisfied,  nothing  appearing  to  rebut 
such  presumption.  Ttidor  v.  Taylor,  26  Vt. 
444. 
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149.    Levy  defectiye  in  substance.    G. 

8.  c.  47,  8.  49,  was  inteDded  to  apply  to  formal 
defects,  and  not  to  cure,  by  lapse  of  time,  a  levy 
of  execution  defective  in  substance  as  to  the 
subject  matter  of  the  levy,  by  taking  too  much 
of  the  debtor's  land  to  satisfy  the  execution. 
8uch  levy  is  and  remains  invalid.  Hopkins  v. 
Hayward,  84  Vt.  474 ;  and  see  Bell  v.  BoberU, 
13  Vt.  682. 


EXECUTOBS  AND  ADMINISTBATOBS. 

I.    Appointmbnt,  and  Revocation. 
II.    Rights,  Authority  and  Duty. 

III.  Liability. 

IV.  AOOOUNTINO. 

V.    Actions  by. 

I.    Appointment  and  Revocation. 

1.  Appointment.  The  appointment  of  an 
administrator  de  bonis  non  by  the  probate  court 
of  a  district  other  than  the  one  of  original  ap- 
pointment, but  to  which  the  town  where  the 
deceased  resided  had  been  attached  by  a  later 
statute,  was  held  not  void,  but  only  voidable  on 
appeal     Clapp  v.  Beardsley^  1  Vt.  161. 

2.  The  appointment  of  an  administrator 
rests  exclusively  within  the  jurisdiction  of  the 
probate  court,  and  its  legality  cannot  be  in- 
quired into  in  any  other  court,  nor  be  collater- 
ally questioned  in  any  way.  McFarland  v. 
Stone,  17  Vt.  165. 

3.  A  decree  of  the  probate  court  appointing 
an  administrator,  not  appealed  from,  is  conclu- 
sive as  to  all  matters  then  existing  and  involved 
in  the  appointment.  Lawreruie  v.  Englesby,  24 
Vt.  42.     8teen  v.  Bennett,  24  Vt.  808. 

4.  Revocation.  The  marriage  of  a  female 
guardian,  executrix  or  administratrix,  deter- 
mines her  authority  at  once  by  force  of  the 
statute,  without  any  order  or  decree  of  the 
probate  court  for  that  purpose.  (G.  8.  c.  72,  s. 
54.  lb,,  c.  51,  s.  18.)  Field  v.  T(yrrey,  7  Vt. 
872.    Lyman  v.  Albee,  7  Vt.  508. 

6.  The  supreme  court,  on  appeal,  reversed 
a  Idecree  of  the  probate  court  removing  an 
administrator  who  resided  out  of  the  State, 
where  he  so  resided  when  he  was  appointed, 
and  was  the  executor  under  the  will,  and  where 
he  had  a  suit  pending  in  this  State,  as  adminis- 
trator, against  the  party  who  sought  to  have 
him  removed,  &c.  Wiley  v.  Brainerd,  11  Vt. 
107. 

6.  The  removal  of  an  administrator  for  any 
cause  within  the  law,  is  matter  of  discretion, 
merely,  of  the  probate  court,  or  of  the  county 
court  on  appeal,  and  cannot  be  revised  in  the 
supreme  court.  Holmes  v.  Holmes,  26  Vt. 
586. 


II.    Rights,  Authobitt,  and  Duty. 

7.  In  respect  to  proof  of  will.    An  ex- 

ecutor  has  no  authority  under  a  will,  without  a 
Judgment  or  decree  of  the  probate  court  approv- 
ing or  allowing  the  will.  Tucker  v.  Storks, 
Brayt.  99. 

8.  —giving  of  bonds.  Where  several  are 
named  executors,  and  only  one  has  given  bonds, 
he  is  sole  executor.  So,  where  several  are 
named  trustees,  and  only  one  accepts  and  acts, 
he  is  sole  trustee,  and  may  sue  alone.  Trask  v. 
Donogkue,  1  Aik.  870. 

9.  The  acts  of  executors  and  administrators 
done  after  their  appointment,  although  before 
they  have  given  bonds,  are  valid — the  statute 
requiring  bonds  being  regarded  as  merely  direc- 
tory. Probate  Gowrt  v.  NUes,  82  Vt  775. 
Clark  V.  Tabor,  22  Vt.  595. 

10.  -^represexitation  of  insolyency. 
There  is  a  vast  difference  between  the  system 
of  settling  estates  in  this  State  and  in  England. 
Here,  the  adtaiinistrator  must  either  represent 
the  estate  insolvent,  or  be  taken  to  have  sufficient 
estate  to  satisfy  all  the  creditors  in  money. 
He  must  inventory  and  sell  the  real  estate  when 
necessary  for  the  payment  of  the  debts,  and 
cannot*require  a  creditor  to  levy  his  execution 
upon  lands  of  the  estate.  In  such  case  he  can- 
not p]ehd  plene  administramt.  Bates  y,KimbaU, 
1  Aik.  95.  (1826.)  (Since  changed  by  statute, 
so  that  all  estates  are  to  be  settled  as  if  insol- 
vent, without  representation  as  such.) 

11.  The  representation  of  the  insolvency  of 
an  estate,  without  the  appointment  of  commis- 
sioners, does  not  prevent  a  creditor  from  sus- 
taining an  action  against  the  administrator. 
Blodget  v.  Brinsmaid,  7  Vt.  9. 

12.  —making  inventory.  An  inventory 
and  appraisal  of  the  ehoses  in  action  of  an  estate 
is  seldom  made  in  the  probate  court,  and, 
whether  done  or  not,  is  of  no  importance. 
Adams  v.  Adams,  22  Vt.  50.  Boyden  v.  Ward, 
38  Vt.  636. 

13.  Powers.  An  administrator  may  submit 
to  arbitration  any  personal  claim  concerning 
the  estate,  so  as  to  bind  him,  without  the  con- 
sent of  the  judge  of  probate.  Dickinson  y. 
Butcher,  Brayt.  104. 

14.  Where  goods  under  attachment  were 
wrongfully  taken  from  the  officer,  and  he  died 
before  action  brought  ',-^Held,  that  his  adminis- 
trator could  maintain  trover  for  the  goods,  for 
the  benefit  of  the  attaching  creditor,  although 
the  intestate  had  paid  nothing,  and  no  claim 
had  been  presented  against  his  estate.  Hall  v. 
Walbridge,  2  Aik.  215.    2  Vt.  520. 

16.  An  executor's  power  over  the  estate  is 
exclusive ;  and  creditors  or  legatees  cannot  fol- 
low the  assets,  and  make  the  executor  and 
debtor  parties  to  a  bill  in  equity  to  enforce 
their  claims,  except  in  some  special  case,  such 
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M  collusicMi  or  insolvency.    Bobinmm  v.  Swift, 
8  Vt.  877. 

16.  Whether  an  administrator  de  bonis  nan 
has  a  right  to  represent  the  creditors  of  the 
estate  in  the  prosecution  of  their  rights  under 
an  order  of  distribution,— as,  by  a  prosecution 
of  the  bond  of  the  principal  administrator  for 
non-pajrment  of  the  debts  under  the  order  of 
distribution, — quctre,  Sargent  v.  KimhaU,  87 
Vt.  820. 

17.  He  is  not  responsible  for  the  sum  found 
in  the  former  administrator's  hands  and  order- 
ed to  be  paid  to  the  creditors,  nor  is  he  entitled 
to  the  possession  or  control  of  it.  Poland,  C. 
J.    76.828. 

18.  Joint  executors,  Ac.  In  case  of  Joint 
executors  or  administrators,  the  authority  of 
each  is  entire,  and  the  act  of  one  is  equally 
effectual  as  the  joint  act  of  all, — as,  to  give  a 
release.     Oleason  v.  lAUie,  1  Aik.  28. 

19.  Where  one  of  two  joint  administrators 
d^harged  a  claim  due  the  estate,  in  considera- 
tion of  a  new  promise  to  him ; — Held,  that  such 
promise  was  his  private  and  individual  right, 
which  his  co-administrator  could  not  control 
or  release.    lb. 

20.  The  plaintiff  and  two  others  were  ex- 
ecutors of  a  will.  The  testator  had  placed  in 
the  hands  of  the  plaintiff  a  note  against  the  de- 
fendant, for  collection.  After  the  testator's 
death,  the  defendant  gave  a  new  note  for  the 
old  one,  payable  to  the  plaintiff  or  bearer,  upon 
which  the  plaintiff  brought  suit  in  his  own 
name,  as  bearer.  After  this,  the  defendant  paid 
the  note  to  the  other  two  executors,  upon  their 
agreement  to  indemnify  him  against  the  suit. 
JIM,  a  good  payment.  Oriswold  v.  Clark,  28 
Vt.  661. 

21.  The  claim  of  a  surviving  administrator 
against  the  estate  of  his  co> administrator,  for 
property  in  his  hands  in  trust  to  account  for, 
was  held  properly  presentable,  on  an  appeal 
from  commissioners,  in  a  declaration  in  ac- 
count ;  and  that  questions  as  to  final  distribu- 
tion were  foreign  to  the  accounting  before  the 
auditor.     Adams  v.  Corbin,  8  Vt.  872. 

22.  Where  lands  were  devised  to  A,  and  he 
was  made  executor  jointly  with  B; — Held. 
under  the  probate  act  of  1797  and  without  the 
afd  of  the  act  of  1821,  that  whenever  all  debts 
due  at  the  decease  of  the  testator  with  charges 
of  administration,  &c.,  and  all  specific  legacies 
have  been  paid,  A  holds  the  lands  as  devisee, 
a^d  no  longer  as  executor.  Nason  v.  SmaUey, 
8  Vt.  118. 

23.  In  respect  to  real  estate.  It  is  the 
duty  of  an  administrator  to  redeem  the  mortgag- 
ed estate  with  any  property  of  the  deceased,  for 
the  benefit  of  the  creditors  and  heirs ;  and  he 
cannot  take  an  assignment  to  himself  and  set 
up  such  title  against  the  estate,  unless  it  appear 
that  he  purchased  with   his  own  funds,  and 


when  there  were  no  assets'  of  the  estate  whefe- 
with  the  purchase  could  be  made.  Clapp  v. 
Beardsley,  1  Aik.  168.    8.  C„  1  Vt.  161,  167. 

24.  In  administering  an  estate  mortgaged, 
the  administrator  should  sell,  either  the  whole 
or  the  equity,  and  dispose  of  the  proceeds  in 
payment  of  the  mortgage  debt  in  such  way  as 
that  the  mortgagee  can  claim  a  dividend  only 
upon  the  balance  ;  and  his  return  of  sales  and 
account  should  so  exhibit  the  manner  of  the 
transaction ;— otherwise,  it  should  be  rejected. 
Duncan  v.  Fish,  1  Aik.  281. 

25.  An  administrator  de  bonis  nan  may  re- 
cover in  ejectment  against  one  who  obtained 
bis  title  from  the  first  administrator  through 
collusion,  and  in  fraud  of  creditors  and  heirs. 
Clapp  V.  Beardsley,  1  Aik.  168. 

26.  A  final  recovery  of  lands  in  ejectment 
by  an  administrator,  as  such,  is  prima  fade 
evidence  of  assets,  which  is  not  rebutted  simply 
by  evidence  of  a  quit-k^laim  deed  of  earlier  date, 
executed  by  the  intestate  to  the  administrator, 
of  all  his  right  to  lands  in  the  same  town. 
Blodget  v.  Brinsmaid,  7  Vt.  9. 

27.  An  executor  or  administrator  may 
satisfy  his  execution  upon  the  real  estate  of  the 
debtor ;  and  it  must  be  set  off  to  him,  being 
creditor,  and  not  to  the  heirs  of  the  estate  he 
represents.  Hatha^Miy  v.  Phelps,  2  Aik.  84. 
Eastman  v.  Curtis,  4  Vt.  616. 

28.  An  administrator  who  is  out  of  posses- 
sion of  land,  whether  he  is  disseized  or  has  sur- 
rendered the  possession  to  the  heir,  cannot 
maintain  an  action  in  behalf  of  the  heir,  for  an 
act  which  is  a  damage  to  the  inheritance.  Ly- 
man V.  Webber,  17  Vt.  489. 

29.  An  administrator  has  no  authority  to 
execute  a  deed  to  the  party  filing  a  declaration 
for  betterments  in  ejectment.  Traoy  v.  Spear, 
10  Vt.  490.    (Changed  by  G.  8.  c.  40,  s.  29.) 

30.  An  administrator  cannot  mortgage  one 
part  of  the  lands  of  the  intestate,  to  pay  a 
charge  upon  another  part.  Oreen  v.  Sargeant, 
28  Vt.  466. 

31.  A  title  which  one  holds  only  as  executor, 
or  administrator,  may  be  transferred  by  a  con- 
veyance of  "all  his  interest,"  &c.,  where  the 
intent  to  transfer  the  interest  which  he  has  as 
executor,  or  administrator,  appears  from  the 
whole  instrument.  Pierce  v.  Brown,  24  Vt. 
166 ;  and  see  Stewart  v.  Thompson,  8  Vt.  266. 

32.  Where  an  administrator  took  a  lease  of 
lands  from  an  outside  party  for  the  purpose  of 
strengthening  the  rig^  of  his  intestate,  and 
after  his  death  his  administrators  went  into 
possession,  and  a  recovery  in  ejectment  was  had 
against  them  by  the  present  defendant  ',—Heki, 
that  such  recovery  did  not  affect  the  right  of 
the  original  intestate,  in  an  action  by  his  ad- 
ministrator de  bonis  non,  because  the  adminis- 
trators of  the  first  administrator  did  not  repre- 
sent the  right  of  the  original  intestate,  and  they 
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became  trespassers  by  their  entry.    PfrMnH  v. 
Blood,  86  Vt.  278. 

33.  Where  an  administrator  by  order  of  the 
probate  court  sold  lands  of  the  intestate  and 
took  back  a  mortgage  of  the  same  land  to  him- 
self, as  administrator,  to  secure  part  of  the 
purchase  money ; — HMy  that  upon  foreclosure 
of  such  mortgage  the  title  became  absolute  in 
him  in  his  individual  capacity ;  that  his  subse- 
quent conveyance  of  the  land  to  the  same  party 
was  not  void,  but  conveyed  such  title  as  he  had 
acquired  by  the  mortgage,  although  in  his  deed 
he  described  himself  as  administrator,  and  pro- 
fessed to  convey  and  to  covenant  in  that 
capacity  ;  and  that  such  covenants  bound  him 
personally.    Higley  v.  Smith,  1  D.  Chip.  409. 

34.  An  assignment,  or  conveyance,  to  one 
as  administrator,  vests  the  property  in  the 
estate  represented  by  him,  and  it  becomes  sub- 
ject to  the  orders  of  the  probate  court,  as  the 
property  of  the  estate.  Shato  v.  Partridge,  17 
Vt.  626. 

35.  A  license  granted  by  the  probate  court 
to  an  executor  or  administrator  to  sell  real 
estate,  does  not  authorize  him  to  incumber  the 
land;  but  the  word  *'sell,"  in  the  license  and 
the  statute,  is  the  operative  word,  and  imports 
that  the  whole  title  is  to  be  parted  with  for  an 
equivalent  in  money.  This  authority  cannot 
be  enlarged,  by  his  action  under  it,  beyond  this 
its  legal  effect.  Where  the  executor  under  a 
license  to  sell  so  jnuch  of  the  real  estate  of  the 
deceased  as  would  be  sufficient  to  raise  a  certain 
sum,  sold  and  conveyed  one  parcel,  and  with 
it  the  privilege  of  a  foot  pass  to  it  over  another 
parcel ; — Held,  that  the  conveyance  of  the  foot 
pass  was  unauthorized,  and  created  no  incum- 
brance upon  the  second  parcel.  Brown  v.  Van 
Duzee,  44  Vt.  529. 

36.  The  deed  of  an  administrator  need  not 
recite  the  authority  for  executing  it.  It  is  suf- 
ficient if  the  authority  exists,  and  he  conveys 
a«  administrator.  Ixmgdon  v.  Strong,  2  Vt. 
284.    24  Vt.  178. 

37.  An  order  or  license  of  the  probate  court 
to  an  administrator  to  sell  real  estate,  where 
neither  the  order  nor  the  records  recited  such 
facts  found  as  warranted  the  order,  but  only 
that  it  appeared  to  the  judge  that  a  sale  of  the 
whole  would  best  subserve  the  interests  of  all 
concerned,  was  held  not  sufficient  to  support  a 
deed  from  the  administrator  under  such  sale. 
Clapp  V.  Beardsley,  1  Aik.  168.  S.  C,  1  Vt. 
151.    2  Aik.  897.    2  Vt.  255. 

38.  The  acquiescence  of  an  administrator, 
or  guardian,  in  a  mistaken  boundary  line  for 
the  true  line,  does  not  bind  minor  heirs  or 
wards.    Bumell  v.  Malonp,  86  Vt.  686. 

39.  An  administrator  cannot  purchase  in, 
for  his  own  benefit,  an  outstanding  title  to  land 
of  which  his  intestate  died  seized  in  fact, 
claiming  title ;  and  a  title  so  acquired,  or  ac- 
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quired  by  possession,  will  enure  to  the  benefit 
of  the  estate.  North  v.  Bamum,  10  Vt.  220. 
S.  a,  12  Vt.  205.  Perkins  v.  Blood,  86  Vt.  288. 

40.  An  administrator  has  no  right  to  become 
a  purchaser  of  the  estate  upon  which  he  admin- 
isters, even  when  he  is  solvent  and  pays  the 
full  price.  If  he  do  so,  those  interested  may 
compel  a  re-sale,  or  they  may,  at  their  election, 
treat  him  as  purchaser.  Oreen  v.  Sargeant,  23 
Vt.  466. 

41.  Estate  in  foreign  jniisdiction. 
Choses  in  action  belonging  to  a  deceased  person 
have  their  sittis  in  the  place  of  residence  of  the 
debtors.  They  become  local  by  the  death  of  the 
creditor,  and  are  bona  notabilia  or  assets  in  the 
place  of  the  debtor's  residence,  and  (by  Redfield, 
C.  J-X  according  to  our  decisions,  no  one  but  an 
administrator  of  the  State  of  the  debtor's  resi- 
dence can  collect,  release  or  properly  administer 
them.  It  is  held  in  some  states,  that  they  may 
be  remitted  to  the  administrator  of  the  place  of 
domicile  of  the  deceased,  but  this  is  no  dis- 
charge here,  I  think.  Abbott  v.  Cobum,  28  Vt. 
668.    5  Vt.  887. 

42.  Thus,  an  administrator  in  this  State 
has  no  control  over  choses  in  action,  where  the 
debtor  resides  in  another  State.  BtUloek  v. 
Bogera,  16  Vt.  294. 

43.  Where  the  domicile  of  the  deceased  was 
in  another  State; — Held,  that  an  administrator, 
appointed  in  this  State,  could  not  maintain  an 
action  to  collect  a  debt  due  the  deceased  from  a 
debtor  residing  in  another  State.  Abbott  v. 
Cobu/m,  28  Vt.  668. 

44.  The  owner  of  a  bond  for  the  payment  of 
money,  given  by  a  debtor  resident  in  New  York, 
died  possessed  of  it  in  this  State.  After  hts 
decease,  the  defendant  took  away  the  bond  into 
Nev  York.  The  plaintiff,  being  afterwards 
appointed  administrator  in  this  State,  demanded 
of  the  defendant  in  New  York  a  surrender  of 
the  bond,  and  he  refused.  In  an  action  of  trover 
for  the  conversion  of  the  bond  ; — Held,  that  the 
paper  contract  (the  bond)  was  a  chattel  in 
possession,  the  title  to  which  vested  in  the 
plaintiff,  as  administrator,  from  the  decease 
of  the  intestate,  although  the  debt  evidenced 
thereby  belonged  to  the  foreign  administrator ; 
and  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  bond.  Bvllock  v.  Bogers,  16  Vt. 
294. 

45.  Foreign  administrator.  An  admin- 
istrator,  appointed  in  another  State  only, 
acquires  no  interest  in  property  of  the  deceased 
situate  in  this  State,  nor  in  the  debts  due  from 
resident  citizens  of  this  State.  Dodge  v.  Wet- 
more,  Brayt.  92.  Lee  v.  Havens,  Brayt.  98. 
VaugTian  v.  Barret,  6  Vt.  888. 

46.  Such  administrator  cannot  indorse  a 
note  against  a  resident  of  this  State,  so  as  to 
convey  any  right  to  the  indorsee.  Lee  v, 
Hfwens, 
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47.  Nor  discharge  such  debt,  so  as  to  bar  a 
suit  thereon  by  an  administrator  appointed  in 
this  State.     Vcmghan  v.  Barret,  5  Vt.  888. 

48.  Nor  maintain  ejectment  for  lands  in  this 
State.     Anon,  Brayt.  108. 

49.  Nor  convey  lands  of  the  intestate  situ- 
ate in  this  State,  imder  an  order  of  sale  obtained 
in  such  other  State.  Brown  v.  Edaon,  28  Vt. 
485. 

50.  Administrator  of  executor,  kc.  An 
executor  died,  pending  an  appeal  from  a  decis- 
ion of  the  probate  court  granting  license  to  sell 
land  of  the  testator  for  payment  of  debts.  Jffeld, 
that  the  administrator  of  the  executor  had  no 
such  interest  in  the  proceeding  as  to  Justify  his 
prosecuting  the  application  in  the  county  court. 
The  administrator  of  an  executor  would  seem 
to  have  no  further  interest  in  the  first  estate, 
than  to  close  the  account  of  tlie  executor  in  the 
probate  court.    Ncuon  v.  Smith,  18  Vt.  170. 

III.    Liability. 

51.  Personal  contract.  A  promise  by  an 
administrator,  where  he  had  assets,  to  pay  a  debt 
against  the  estate,  whereby  it  was  not  presented 
to  the  commissioners  for  allowance,  was  held 
binding.     Willard  v.  Brewster,  Brayt.  104. 

52.  A  special  promise  of  an  executor  to  pay 
to  an  assignee  a  debt  allowed  against  the 
testator's  estate,  in  consideration  of  such  assign 
ment  and  of  sufficient  assets  in  the  hands  of  the 
executor,  is  valid,  and  he  is  liable  thereon  in  his 
own  right.  Moor  v.  Wright,  1  Vt.  57.  6  Vt. 
675. 

53.  An  administrator  is  individually  liable 
on  his  personal  contracts,  though  made  for  the 
benefit  of  the  estate.  LoteU  v.  Field,  5  Vt. 
218. 

54.  Administration  bond.  Where  an 
executor  or  administrator  is  solvent,  it  is  his 
duty  to  inventory  and  account  for  any  notes  or 
obligations  which  the  deceased  may  hold  against 
him,  and  which  are  due  and  payable;  and  a 
neglect  to  do  so  is  a  breach  of  his  bond.  Pro- 
baU  Court  v.  Merriam,  8  Vt.  284. 

55.  The  neglect  of  an  administrator  de  bonis 
non  to  return  an  inventory  of  the  estate  is  a 
breach  of  the  condition  of  his  administration 
bond,  for  which  an  action  lies.  Wilson  v.  Keeler, 
2  D.  Chip.  16.  So  also,  for  neglect  to  render 
his  account,  according  to  tlie  condition  of  his 
bond.    Ih,    Matthews  v.  Page,  Brayt.  106. 

56.  The  failure  of  an  administrator,  or  of 
guardian,  to  render  his  account  in  the  probate 
court  according  to  tlie  condition  of  the  bond  and 
the  order  of  the  court,  entitles  the  prosecutor  to 
recover  nominal  damages,  but  no  more.  Probate 
CowH  V.  Chopin,  81  Vt.  878.  Probate  Court  v. 
Slason,  28  Vt.  806. 

57.  Preliminary  decree  of  probate  court. 
Executors  and  administrators  are  not  person- 


ally liable,  nor  are  the  sureties  upon  their 
probate  bonds,  for  non-payment  of  the  debts  of 
the  estates  which  they  represent,  until  after 
the  probate  court  has  made  an  order  or  decree 
for  the  payment  of  the  debts.  Bemk  of  Orange 
Co,  V.  Kidder  20  Vt.  519.  Probate  Court  t. 
Vanduter,  18  Vt.  185.  Probate  Court  t.  Cho- 
pin, 81  Vt.  878.  Bojfden  v.  Ward,  88  Vt.  688. 
Nor  is  an  executor  liable  for  non-payment  of  a 
legacy,  until  after  a  probate  decree  of  pasrment 
Probate  Court  v.  Kimball,  42  Vt.  820. 

58.  The  same  rule  applies  to  the  bonds  of 
guardians  and  their  accounts.  Probate  Court 
V.  Slaeon,  28  Vt.  806. 

59.  An  action  upon  an  administrator's  or 
executor's  bond  is  merely  a  means  of  enforcing 
a  judgment  of  the  probate  court;  a  mode  of 
obtaining  an  execution  upon  its  decree.  Ben- 
ton V.  Fletcher,  81  Vt.  482.  Bank  of  Orange 
Co,  V.  Kidder,  20  Vt.  519. 

60.  A  declaration  upon  an  administrator's 
bond,  assigning  as  a  breach  the  non-payment 
of  debts,  but  not  averring  that  the  administra- 
tor had  sufficient  assets  to  pay  all  the  debts,  nor 
alleging  any  decree  of  the  probate  court  for  the 
payment  of  the  debts,  was  held  ill,  on  demurrer 
to  the  defendant's  plea.  Probate  Court  v.  Sace- 
ton,  17  Vt.  628. 

61.  An  heir  cannot  maintain  an  action 
against  the  administrator  to'recover  his  distrib- 
utive share,  until  the  probate  court  has  first 
ascertained  and  determined  his  right.  Adam* 
Y,  Adams,  UVt,  228. 

62.  Payment  to  former  administrator. 
In  an  action  upon  an  administrator's  bond, 
assigning  as  a  breach  the  non-payment  to  the 
prosecutor  of  a  dividend  struck  in  the  probate 
court,  receipts  given  to  a  former  administrator 
for  payments  made  by  him  on  account  of  the 
claim,  were  held  properly  admitted  under  the 
plea  of  payment.    Gordon  v.  Clapp,  5  Vt.  129. 

63.  After  judgment  against  an  administra- 
tor for  the  penalty  in  a  probate  bond  for  not 
accounting  for  land  sold,  the  defendant  was 
allowed,  in  mitigation  of  damages,  such  part 
of  the  proceeds  of  the  sale  as  came  to  the  bands 
of  the  administrator  de  bonis  non,  for  which  he 
had  accounted.  Probate  Court  v.  Bates,  10  Vt. 
285. 

64.  Legacy— Interest.  As  to  the  charge 
of  interest  against  an  executor  upon  legacies 
payable  to  bifants,  and  those  of  full  age,  see 
Sparhawk  v.  BueU,  9  Vt.  41. 

65.  Liability  for  costs.  Under  the  statutes 
of  this  State  (G.  S.  c.  54,  s.  18),  executors  and 
administors  are  placed  on  the  same  ground  with 
other  suitors,  as  respecU  their  liability  for 
costs;  and  execution  theref<H'  issues  against 
them  personally,  though  the  damages  recovered 
in  cases  appealed  must  be  certified  to  the  pro- 
bate  court,    a  Hear  v.  8keele$,  22  Vt.  162. 

66.  Illegal  fees.     The  sutute  against  tak- 
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ing  illegal  fees  (G.  8.  c.  125,  s.  17),  is  not 
applicable  to  administrators,  whose  compensa- 
tion is  fixed  by  the  probate  court.  HtMeU  v. 
OhMtead,  86  Vt.  619. 

67.  Joint  executorSy  he.  One  executor  is 
not  liable  for  the  defoastemt  of  another  joint 
executor,  as  to  goods  which  were  never  under 
his  control ;  but  if  he  permits  the  funds,  once 
in  his  hands,  to  go  into  the  possession  of  his  co- 
executor,  who  squanders  them,  he  is  liable. 
aparhawk  v.  BwU,  9  Vt.  41. 

68.  If  executors  give  a  joint  bond  for  faith 
ful  administration,  each  is  liable  for  the  acts  of 
the  others.  lb.  Marsh  v.  ffarrinffton^lB  Yi.  ISO. 

69.  K  one  of  two  executors  fraudulently 
consents  to  a  judgment  against  both,  the  other 
executor  will  be  relieved  in  equity  ;  and  if  the 
Judgment  -(grates  as  a  fraud  upon  the  estate, 
it  will  be  enjoined  absolutely,  —  and  this, 
although  the  judgment  creditor  was  not  privy 
to  the  fraud,  if  he  is  a  trustee  merely  for  the 
party  to  the  fraudulent  agreement.  Nason  v. 
BmdUey,  8  Vt.  118. 

70.  Becording  foreign  will.  An  executor 
who  records  a  foreign  will  is  not  holden  upon 
his  bond,  thereupon  given  in  this  State,  for 
effects  received  in  the  State  where  the  deceased 
had  his  domicile,  and  where  was  the  principal 
administration.  Probate  Gowrt  v.  Matthetos,  6 
Vt.a69. 

71.  Executor  de  son  tort.  The  statute 
(0.  S.  c.  50»  s.  13),  authorizing  an  administra- 
tor to  recover  of  any  person  embezzling  or 
alienating  any  of  the  effects  of  a  deceased  per- 
son before  the  granting  of  administration,  double 
the  value,  and  that  he  '*shall  in  no  other  way 
be  liable  therefor,"  was  held  only  to  take  away 
the  right  of  a  creditor,  at  common  law,  to  sue 
such  person  as  executor  de  son  tort ;  and  not  to 
take  away  the  common  law  right  of  the  admin- 
istrator to  sue  in  trespass  or  trover.  Bopsv, 
Boifs,  18  Vt.  648. 

72.  Where  one  wrongfully  disposes  of  the 
effects  of  a  deceased  person,  either  before  or 
after  letters  testamentary  or  of  administration, 
he  is  lii^le  to  an  action  therefor  by  the  executor 
or  administrator  when  appointed;  and  this 
extends  to  such  acts  as  would  make  him,  at 
common  law,  an  executor  de  son  torty—BSy 
defraying  funeral  expenses  out  of  such  effects. 
ShatD  V.  HaiUhan,  46  Vt.  889. 

73.  An  executor  in  his  own  wrong  must  be 
sued  as  executor  generally.  Buekminster  v. 
Ingham^  Brayt.  116. 

rV.      AOOOUNTING. 


74.  In  generaL  It  is  a  good  accounting 
for  an  administrator,  that  he  has  paid  the  funds 
in  his  hands  for  distribution  over  to  the  parties 
entitled,  though  vHthout  an  order  of  the  probate 
court.    SeaWs  Aceount,  86  Vt.  397. 


75.  Where  the  administrator  of  an  estate  is 
also  guardian  of  an  heir  entitled  to  the  funds 
on  distribution,  he  may  charge  himself,  as 
guardian,  with  the  funds,  and  this  will  be  a  good 
accounting  as  administrator,  though  without  an 
order  of  the  probate  court,  and  this  will  bind 
his  surety  upon  his  guardian's  bond.    lb, 

76.  la  equity.  The  passing  of  an  adminis- 
trator's account  in  the  probate  court,   or  an 

^owance  in  his  favor  by  commisioners,  is  not 
conclusive  in  equity,  inasmuch  as  the  proceed- 
ing is  in  effect  ex  parte,  the  administrator  repre- 
senting both  sides.  Adams  v.  Adams,  33  Vt. 
60.  34  Vt.  408,  noU;  38  Vt.  730.  Qreen  v. 
8argeant,  38  Vt.  466. 

77.  Where  an  administrator  claimed  against 
the  estate  title  to  lands  by  virtue  of  deeds  from 
the  intestate  to  himself,  and  it  appeared  to  the 
court  of  chancery  that  those  deeds  were  false 
and  fabricated,  or  were  obtained  out  of  the 
usual  course,  and  not  in  good  faith,  the  court 
enjoined  him  from  asserting  title  under  such 
deeds,  and  required  him  to  account  therefor, 
with  the  proceeds,  as  the  property  of  the  estate. 
Adams  v.  Adams. 

78.  Claims  of  administrator  against 
the  decedent.  It  seems,  that  an  administrator 
having  claims  against  the  estate  which  he  rep- 
resents may,  at  his  election,  present  them  to 
the  commissioners— which  is  the  more  con- 
venient practice— or  bring  them  in  on  his  final 
accounting  in  the  probate  court.  Redfield,  J., 
in  French  v.  Winsor,  34  Vt.  408,  note. 

79.  Administrator  of  an  administrator. 
Where  an  appeal  is  taken  from  the  allowance 
of  an  administrator's  account,  and,  pending  the 
appeal,  the  administrator  dies,  the  administrator 
of  such  administrator  cannot,  under  section  61 
of  the  probate  act  of  1831  (Slade's  Stat.  346), 
be  cited  before  the  court  in  which  the  appeal  is 
pending  to  pursue  the  appeal  and  settle  the 
account.  By  such  death  all  previous  proceed- 
ings, not  perfected  by  a  decree,,  are  vacated. 
Wentworth  v.  Wentttarth,  13  Vt.  344. 

80.  Charges.  Where  an  administrator  has 
inventoried  property  as  belonging  to  the  estate, 
a  decree  charging  liim  with  it  will  be  affirmed, 
unless  it  appears  clearly  that  it  was  not  assets ; 
a  doubtful  right  will  not  avail.  Briggs,  ex 
parte,  Brayt.  103. 

81.  An  administrator  was  made  chargeable 
with  loss  on  the  sale  of  real  estate,  for  lack  of 
prudent  and  proper  management,  and  where  he 
was  interested  in  the  bid.  Barnes  Estate,  4  Vt. 
366. 

82.  Wliere  the  principal  administration  was 
in  this  State,  the  administrator  was  made 
chargeable,  in  the  first  instance,  with  the  effects 
received  by  him  as  administrator  in  another 
State, — he  having  rendered  no  account  there, 
and  there  not  appearing  to  be  any  creditors 
there,  and  there  having  been  great  delay  in  his 
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settlement  of  the  estate.  He  was  also  made 
chargeable  with  interest)  where  interest  was, 
or  ought  to  have  been,  received.    Ih, 

83.  Whether  an  administrator  should  be 
charged  with  interest,  on  the  settlement  of  his 
account,  will  depend  on  considerations  arising 
from  the  facts  and  circumstances  of  each  par- 
ticular case.  It  is  difficult  to  lay  down  any 
general  rule.    Phelp»  v.  Blade,  10  Vt.  193. 


84.    An  administrator,  wanting  in  due  dili-  *hot  allowed  in  his  account  for  the  support  of 


were  not  allowed  by  the  commissioners.  French 
V.  Wi'M(yr,  34  Vt.  403. 

91.  In  the  settlement  of  an  administrator's 
account,  he  is  entitled  to  be  allowed  for  the 
payment  of  any  claim  which  might  have  been 
enforced  against  him,  either  at  law  or  in  equity. 
Richardson  v.  MerriU,  83  Vt.  37. 

92.  —  fbr  services  and  expenses.  Under 
the  probate  act  of  1831,  an  administrator  was 


gence  in  collecting  the  funds  of  an  estate  and 
endeavoring  to  protect  himself  by  a  bond  of 
indemnity  from  certain  heirs,  was  made  charge- 
able for  the  loss,  on  the  settlement  of  his  ac- 
count, in  behalf  of  a  creditor.  Holmes  v.  Bridge- 
man,  87  Vt.  38. 

85.  An  administrator  who  acts  with  due 
judgment  and  discretion,  and  in  good  faith,  in 
the  sale  of  the  personal  property  of  the  estate, 
is  not  liable  for  losses,  whether  he  sells  at  public 
or  private  sale,  and  although  he  so  sells  without 
an  order  of  the  probate  court,  if  entitled  thereto. 
Mead  v.  ByingUm,  10  Vt.  116. 

86.  An  administrator  is  not  required  to 
account  to  the  estate  for  the  avails  of  property 
of  which  the  equitable  title  is  not  in  the  estate, 
but  In  a  third  person.  Sherman  v.  Dodge,  38 
Vt.  36. 

87.  Allowances—for  payments.  In  the 
settlement  of  an  administrator's  account ; — 
Held,  that  there  should  be  allowed  to  him  what 
he  had  paid  to  extinguish  a  claim  allowed  by 
the  commissioners  against  the  estate  which  was 
**  fictitious,  unfounded  and  illegal,"  and  was 
allowed  with  the  assent  and  connivance  of  the 
administrator, — it  not  appearing  that  he  had 
derived  any  benefit  from  it,  and  no  appeal  hav- 
ing been  taken  by  heirs,  creditors  or  other 
person.    Reynolds  v.  MeOregor,  16  Vt-  191. 

88.  An  administrator,  being  surviving  part- 
ner of  the  intestate,  inventoried  the  interest  of 
the  intestate  in  the  partnership  property  at  half 
the  value  of  the  whole,  and  himself  paid  the 
partnership  debts  after  the  commission  of 
claims  had  expired,  although  such  debts  were 
not  presented  to  nor  allowed  by  the  commis- 
sioners. Held,  that  he  was  entitled,  on  the  set- 
tlement of  his  administration  account,  to  be 
allowed  such  payments.  Mead  v.  Byington,  10 
Vt  116.    31  Vt.  494. 

89.  Where  a  claim  against  an  estate  was 
duly  presented  and  actually  allowed  by  the 
commissioners,  who  certified  their  allowance 
upon  the  claim  presented,  but,  by  oversight, 
the  claim  was  not  entered  ^pon  their  report 
returned  to  the  probate  court,  and  the  adminis- 
trator paid  the  claim ; — Held,  that  he  should  be 
allowed  therefor  in  his  administration  account. 
Clark  V.  Clark,  31  Vt.  490. 

90.  Qumre,  whether,  in  any  supposable  case 
an  administrator  can  be,  allowed  in  his  account 
for  the  payment  of  claims,  not  preferred,  which 


children  of  the  deceased,  who  were  over  seven 
years  of  age.    Mead  v.  Byington,  10  Vt.  116. 

93.  By  needless  delay  in  the  settlement  of 
an  estate,  an  executor  does  not  forfeit  all  com- 
pensation for  actual  services,  faithfully  per- 
formed, and  necessary  expenditures,  but  this 
may  be  considered  in  fixing  the  date  from 
which  interest  should  be  cast  against  him. 
Hapgood  v.  Jennison,  3  Vt.  394. 

94.  The  fact  that  an  administrator  charges 
a  gross  sum  for  his  services,  furnishes  no  legal 
reason  for  disallowing  the  charge,  but  it  should 
be  examined  and  allowed  with  great  caution, 
in  a  case  where  the  items  could  well  have  been 
kept.  Evarta  v.  Jiason,  11  Vt  133.  lb.  319. 
Hapgood  v.  Jennison. 

95.  An  executor  may  be  allowed  in  his  ac- 
count a  reasonable  percentage  upon  payments 
collectable  and  paid  only  in  cattle,  grain,  &c., 
and  converted  by  him  into  cash,  though  he 
never  kept  any  exact  account  of  the  expenses 
and  loss  in  the  same;— but  such  uncertainty 
should  not  operate  in  his  favor,  but  rather  the 
reverse.    lb. 

96.  An  administrator  who  advances  money, 
in  good  faith,  for  the  estate,  and  is  not  guilty  of 
neglect  nor  of  unreasonable  delay  in  converting 
the  effects  into  money,  will  be  allowed  interest 
on  his  advances.    Mix  v.  Smith,  8  Vt.  365. 

97.  An  executor  was  allowed  in  his  account 
for  time  and  expenses  in  procuring  an  injunc- 
tion against  a  judgment  obtained  against  him 
and  his  co-executor  through  the  fraud  of  his  co- 
executor.    Bvarts  v.  Nason,  11  Vt.  133. 

98.  An  administrator  will  be  allowed  his 
account  for  expenditures  in  a  law  suit  in  which 
he  fails,  where  he  acts  in  good  faith  and  with 
reasonable  prudence — as  where  he  acts  under 
the  advice  of  suitable  counsel,  believing  that  he 
has  the  right  of  the  case.  AUotoed  in  Holmes 
V.  Holmes,  38  Vt.  765.  But  he  may  press  on  a 
suit  with  so  little  prudence,  and  so  little  pros- 
pect of  recovery,  that  he  ought  not  to  be  allow- 
ed his  costs.  Disallowed  in  Eames  v.  CredUors, 
4Vt  366. 

99.  An  administrator  is  entitled  to  an  allow- 
ance against  the  estate  for  his  time  and  ser- 
vices in  taking  care  of  the  property  of  the 
estate,  so  long  as  it  remains  under  his  manage^ 
ment  as  administrator,  and  he  is  accountable 
for  it  as  such ;  although  the  use  of  the  property 
was  bequeathed  to  another,  who  during  all  the 


Digitized  by 


Google 


EXECUTORS  AND  ADMINISTRATORS,  V. 


825 


time  has  had  the  income  of  it.    Michardaon  v. 
True,  28  Vt  676. 

V.    Action  By. 

100.  Right  to  sue.  The  plaintiff,  being 
administrator  of  an  estate  of  which  he  and  the 
defendant  were  heirs  at  law,  delivered  certain 
goods  of  the  estate  to  the  defendant,  valued  at 
a  certain  sum,  taking  therefor  his  receipt  to  ac^ 
count  for  on  the  settlement  of  the  estate.  In 
assumpsit  on  the  feceipt  ;—Held,  that  the 
plaintiff  must  show  a  settlement  of  the  estate 
in  the  probate  court,  and  such  as  to  show  the 
propriety  of  withdrawing  the  goods  from  the 
defendant.     Curtis  v.  ffubbel,  2  D.  Chip.  9. 

101.  After  the  assignment  by  the  probate 
court  to  the  heirs  or  devisees  of  the  lands  of  an 
estate,  the  executor  or  administrator  cannot 
maintain  ejectment  therefor.  Stone  v.  Griffln, 
3  Vt.  400. 

102.  Where  a  suit  is  brought  in  the  name 
of  an  administrator,  in  respect  to  any  property 
of  the  estate,  courts  presume  it  rightful,  unless 
it  is  shown  that  the  property  has  been  distribu- 
ted to  the  heirs,  or  has  gone  into  their  actual 
possession  and  control.  Perrin  v.  Granger,  33 
Vt.  106.    MeFarland  v.  Stone,  17  Vt.  165. 

103.  The  right  of  an  administrator  to 
maintain  an  action  of  ejectment  to  the  use  of 
the  heirs  of  an  estate,  must  depend  upon  the 
continuing  right  of  the  heir.  If  the  rights  of 
some  of  the  heirs  are  lost,  as  by  the  statute  of 
limitations,  the  recovery  will  be  restricted  to 
those  shares  only  which  are  not  so  lost.  Me- 
Farland V.  Stone, 

104.  An  administrator  may  maintain  an 
action  of  ejectment  until  after  a  decree  of  as- 
signment or  distribution  of  the  estate  by  the 
probate  court,  whether  under  the  statute  of 
1797,  or  of  1821.  Tb  ;  or  under  G.  8,  c.  52,  s. 
9,  10.  Austin  v.  Downer,  27  Vt.  636.  Bunell 
V.  Malony,  36  Vt.  636 ;  and  see  Roberts  v. 
Morgan,  30  Vt.  319. 

105.  The  plaintiff  took  out  letters  of  ad- 
ministration of  an  estate  more  than  15  years 
after  the  death,  and  brought  ejectment  against 
an  heir  in  possession.  Held,  that  by  lapse  of 
time  there  was  a  legal  presumption  that  there 
were  no  debts  existing  which  the  land  was 
necessary  to  satisfy ;  and,  there  being  no  evi- 
dence that  there  was  any  other  heir,  that  the 
plaintiff  could  not  recover.  Roberts  v.  Morgan. 
See  Cushman  v.  Jordan,  13  Vt.  597.  ffuhbard 
V.  BieaH,  3  Vt.  207.  AbboU  v.  Pratt,  16  Vt. 
626.  Buck  V.  Sguiers,  22  Vt.  484.  Cox  v. 
Inglestone,  30  Vt.  258. 

106.  An  executor,  though  a  residuary 
legatee  prosecuting  the  suit  for  his  own  benefit, 
can,  at  any  time  before  a  final  settlement  and 
order  of  distribution  in  the  probate  cotirt, 
maintain  an  action,  as  executor,  upon  a  promis- 


sory note  made  to  the  testator.  Ewing  v.  Gris^ 
«w«,43Vt.400. 

107.  T  G,  by  will,  bequeathed  one-fourth  of 
his  estate  to  remain  in  the  hands  of  his  ex- 
ecutor, with  powers  of  management,  for  the 
benefit  of  the  testator's  son.  After  the  death  of 
the  executor,  J  H  was  appointed  administrator 
de  bonis  non,  with  the  will  annexed,  of  T  G. 
He  perverted  the  trust  funds,  and  was  removed 
by  the  probate  court,  never  having  rendered  his 
account,  nor  filed  any  bonds  as  trustee.  Held, 
that  his  successor  in  the  administration  could 
maintain  his  bill  in  chancery,  as  administrator 
de  bonis  non  of  T  G,  against  J  H  and  others,  to 
recover  the  funds  so  perverted.  Abell  v.  Howe, 
48  Vt.  403.  See  Sherman  v.  Abell,  46  Vt. 
647. 

108.  Fonn  of  declaring.  A  note  to  A, 
administrator  of  B,  may  be  sued  in  the  name  of 
A's  executor.    Bottam  v.  Morton,  Brayt.  108. 

109.  An  executor  may  join  a  count  for  mon- 
ey had  and  received,  to  the  use  of  the  testator, 
with  a  like  count  to  his  use,  as  executor.  Flowers 
V.  Kent,  Brayt.  134. 

110.  An  executor  or  administrator  need  not 
sue  as  such,  for  an  injury  to  property  of  the 
estate  in  his  possession.  Trask  v.  Donoghue,  1 
Aik.  370.    33  Vt.  106. 

111.  Only  where  it  is  necessary  for  an  ex- 
ecutor or  administrator  to  show  his  representa- 
tive character,  or,  in  other  words,  to  make 
profert  of  his  letters,  need  he  sue  in  that  char- 
acter. Thus,  in  debt  on  judgment  recovered 
by  him  as  executor,  he  need  not  describe  him- 
self as  such.    Adams  v.  Campbell,  4  Vt.  447. 

112.  An  administrator,  suing  in  trover,  may 
always  declare  in  his  representative  capacity, 
where  the  property  belongs  to  the  estate.  He 
must  so  declare,  where  the  conversion  relied 
upon  was  during  the  life  of  the  intestate.  But 
he  may  declare  in  his  own  name,  as  an  individ- 
ual, counting  upon  his  own  possession,  where  he 
ever  had  such  possession  in  fact.  ManweU  v. 
Briggs,  17  Vt.  176.    33  Vt.  106.    46  Vt.  394. 

113.  Where  an  administrator  parts  with  the 
property  or  money  of  the  estate  and  takes  a 
note  for  the  same,  though  running  to  himself  as 
administrator,  he  may  treat  himself  as  the  debt- 
or of  the  estate,  and  the  note  as  his  own,  and 
sue  thereon  in  his  own  name,  or  he  may  sue  as 
administrator.    Mix  v.  Netins,  26  Vt.  ^4. 

114.  Where  one  sues  m  administrator,  he 
may  join  causes  of  action  accrued  during  the 
life  of  the  intestate  and  since  his  decease,  if 
both  are  assets  in  the  administrator's  hands. 
Pope  V.  Stacy,  28  Vt.  96. 

115.  Where  it  appears  from  the  writ  and 
declaration  that  the  plaintiff  sues  as  administra- 
tor, an  express  averment  that  he  sues  as  admin- 
istrator is  not  necessary,  and  a  conclusion,  in 
such  a  declaration,  to  the  damage  ''of  the  plain, 
tiff"  is  sufficient.    lb. 
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116.  An  administrator  may  sue  to  recover 
the  price  of  property  belonging  to  the  estate  of 
bis  intestate  and  sold  by  himself  personally, 
without  naming  himself  as  administrator,  or 
Joining  his  co-administrator.  Aiken  v.  Brfdg- 
man,  37  Vt.  249. 

1 17.  Executors  and  administrators  who  con- 
tract for  the  sale  of  their  testator's  or  intestate's 
effects,  or  make  other  agreements  in  their  rep- 
resentative capacity,  are  not  obliged  to  sue  in 
that  capacity,  but  may  so  sue ;  or  may  sue  in 
their  individual  right  without  naming  their  rep- 
resentative character ;  in  which  last  case,  they 
may  Join  other  causes  of  action  for  which  they 
are  obliged  to  declare  in  their  own  right.  H<is- 
kell  V.  Bmten,  44  Vt.  679. 

118.  When  he  most  prove  his  appoint- 
ment. That  the  plaintiff  is  not  administrator 
must  be  pleaded  in  abatement,  and  camiot  be 
urged  under  the  general  issue,  where  he  declares 


upon  the  seisin  of  his  intestate;  but  if  he 
declares  upon  his  own  seisin,  he  must  show  his 
letters  as  part  of  his  title.  Clapp  v.  Btofrdiky, 
1  Vt.  151. 

119.  Where  an  executor  or  administrator  in 
ejectment  declares  upon  his  own  seisin,  he 
must,  even  under  the  general  issue,  prove  his 
appointment  as  part  of  his  title.  It  is  other- 
wise, under  the  general  issue,  where  he  declares 
and  relies  upon  the  seisin  of  his  testator  or  in- 
testate. AldU  V.  Burdiek,  8  Vt.  21.  88  Vt.  106. 
Austin  V.  Doumer,  25  Vt.  568. 

120.  Thus,  where  no  seisin  accrued  to  the 
intestate,  and  the  disseisen  arose  after  the  death 
of  the  intestate  ^—ffeld,  that  the  plaintifl*s  ap- 
pointment must  be  shown  as  part  of  the  proof 
of  his  title,  under  the  general  issue.  Atutin  v. 
Zhttner, 

Bee  Pbobatx  Coubt  ;  Action. 


F. 


FA0T0E-00MMI8SI0N  MEBOHAKT. 

1.  Sale  on  credit.  The  undertaking  of  a 
factor  authorized  to  sell  goods  on  credit,  is 
merely  to  answer  for  the  solvency  of  the  buyer, 
or  rather  to  guarantee  to  the  principal  the  pay- 
ment of  the  debt  due  from  the  buyer, — to  pay  to 
the  principal  the  purchase  money,  if  the  buyer 
fails  to  pay  it  when  it  becomes  due.  Bradley 
V.  Biehardson    (U.   8.   C.  C),   28   Vt.  720. 

Frauds,  Statute  of,  14. 

2.  Where  a  factor  had  sold  his  principal's 
goods  upon  credit  ;—ffeld,  that  he  could  not 
bind  his  principal  by  the  presentation  of  the 
claim  and  the  allowance  thereof  in  insolvency 
proceedings,  although  he  had  a  lien  upon  the 
claim  for  his  commissions,  without  at  least  giv- 
ing notice  of  his  lien  and  an  opportunity  to  dis- 
charge it.    Blackman  v.  Oreeny  24  Vt.  17. 

3.  Sale  fbr  ca4di.  Where  a  commission 
merchant  is  directed  to  sell  **for  cash,**  he  is 
accountable  to  his  employer  if  he  delivers  the 
articles  sold  without  receiving  the  pay  therefor; 
— any  custom  among  such  merchants  to  treat 
sales  upon  a  few  days*  indulgence  as  *'cash 
sales,**  to  the  contrary  notwithstanding.  BUw 
V.  Arnold,  8  Vt.  252.  CatUn  v.  Bmith,  24  Vt. 
85.  Chapman  v.  Devereu^  82  Vt.  616.  See 
Jackson  v.  BUmmeUe,  24  Vt.  611. 

4.  Lien.  To  give  a  factor  a  lien  upon  goods 
consigned  to  him,  but  not  received,  the  consign- 
ment must  be  in  terms  to  the  factor ;  and  in 
order  to  the  conclusiveness  of  such  lien  against 
creditors  of  the  consignor,  or  subsequent  pur- 


chasers, the  consignee  must  have  made  advances, 
or  acceptances,  upon  the  faith  of  those  par- 
ticular  assignments.  Dam  v.  Bradley,  28  Vt. 
118. 

5.  Where  goods  were  shipped  and  consigned 
to  a  factor,  the  proceeds  to  be  applied  on  gene- 
ral account  and  for  advances  previously  made, 
and  no  advances  had  been  made  on  the  faith  of 
this  particular  consignment,  and  no  bill  of  lad- 
ing, shipping  list  or  receipt  had  been  delivered 
to  the  consignee;— J7«/d,  that  the  consigB^ had 
acquired  no  lien  upon  the  goods  in  the  hands  of 
the  carrier,  as  against  an  attachment  by  a  cred- 
itor of  the  consignor.  Elliott  v.  Bradley,  28 
Vt.  217. 

6.  Where  goods  are  consigned  to  a  factor 
and  the  bill  of  lading,  or  shipper's  receipt,  show- 
ing such  consignment,  is  forwarded  to  the  con- 
signee, and  he  makes  advances  or  acceptances 
on  the  strength  of  it  ;—ffeld,  that  he  thereby 
acquires  a  lien  upon  the  goods  in  the  hands  of 
the  carrier,  and  his  title  thereto  is  perfected  to 
the  extent  of  his  lien.  Dams  v.  Bradley,  24  Vt. 
55.    S.  a,  28  Vt.  118.    45  Vt  198. 

7.  ConuniBSions.  Where  the  defendant 
contracted  to  consign  certain  goods  to  the  plain- 
tiffs as  commission  merchants  for  sale,  upon 
the  usual  commission  of  5  per  cent  for  sale  and 
guaranty,  and  the  defendant  failed  to  consign 
a  portion  of  the  goods  and  sold  them  himself ; 
—Held,  that  the  plaintiffs  could  not  recover  for 
commissions  on  the  goods  not  consigned,  (1), 
because  the  commissions  were  not  earned  1]^  a 
sale  and  guaranty ;  (2)  because  such  damages 
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are  contingent  and  too   remote.     OorUet   v. 
Bates,  81  Vt  668. 

8.  Other  matters.  The  plaintiff  made 
advances  for  the  defendant  and  received  from 
him  a  draft  by  way  of  reimbursement,  as  also  a 
bill  of  sale  of  certain  butter  and  cheese,  with  an 
agreement  that  if  the  draft  was  not  duly  paid 
the  plaintiff  might  consign  the  butter  and 
cheese  to  H,  a  commission  merchant  in  Boston, 
to  be  sold  for  reimbursement.  The  draft  not 
being  paid,  the  plaintiff  so  consigned  the  prop- 
erty, and  H  sold  it  for  less  than  the  amount  due 
the  plaintiff,  who  brought  this  suit  to  recover 
the  balance.  Heldj  that  the  plaintiff's  right  to 
recover  did  not  depend  upon  whether  the 
def^idant  had  a  remedy  against  H  for  his 
unfaithfulness,  and  such  inquiry  was  unimpor- 
tant ;  but  that  the  court  committed  no  error  in 
replying  to  such  inquiries  by  the  jury,  that  the 
defendant  had  such  remedy  against  H  in  the 
name  of  the  plaintiff,  or  in  his  own  name,  if  he 
was  the  general  owner  of  the  property.  Lang- 
dan  V.  BurriU,  21  Vt.  486. 

9.  Where  a  factor  brought  suit  against  his 
principal  for  an  unpaid  balance  due  him  for 
advances  made  beyond  the  amount  agreed  to  be 
advanced,  and  was  at  the  same  time  liable  upon 
notes  and  acceptances  for  the  principal  not  yet 
matured,  and  had  previously  sold  goods  for  his 
principal  upon  a  credit  not  then  expired; — 
Held,  that  he  was  entitled  to  have  the  avails  of 
such  sales,  as  they  became  due,  applied  in  satis- 
faction of  the  advances  made  in  payment  of 
such  notes  and  acceptances  as  they  fell  due,  and 
not  that  they  should  be  applied  upon  the 
account  in  suit.  Bradley  v.  Hiehardeon  (U.  S. 
C.  C),  28  Vt.  720. 

10.  The  plaintiff  left  money  with  the  defend- 
ant for  him  to  purchase,  on  commission,  certain 
specified  lots  of  butter.  The  defendant  pur- 
chased  and  delivered  at  the  place  directed  the 
lots  of  butter  ordered,  and  other  lots,  and 
neglected  on  reasonable  request  to  separate  the 
parcels,  and  insisted  that  the  plaintiff  should 
take  the  whole,  &c.  Held,  that  the  plaintiff 
could  recover  the  money  deposited.  Saffard  v, 
Kinaky.  40  Vt.  506. 

See  Commissions. 


FENCES. 

1.  Extent  of  obligation  to  maintain. 
Under  the  recent  statutes  in  this  State,  the  law 
is,  as  it  ever  has  been  in  England,  that  the 
owner  is  under  no  obligation  to  fence  his  land 
along  a  highway,  his  obligation  in  this  respect 
being  limited  to  his  duty  to  restrain  his  cattle 
from  irespaamang  upon  his  neighbor.  ffMen 
y.  Skamck,  84  Vt.  886. 


2.  The  statutes  of  this  State,  m  respect  to 
fences  between  occupied  lands,  do  not  relieve 
the  owner  of  cattle  from  the  common  law  duty 
to  keep  them  from  straying  into  the  possessions 
of  others.  Where  the  fences  are  divided  pur- 
suant to  the  statutes,  and  the  cattle  stray  into 
the  plaintiff's  close  through  defect  of  the  plain- 
tiff's part  of  the  fence,  he  cannot  recover,  for 
the  reason  tliat  his  own  neglect  contributed  to 
the  injury ;  but  where  not  so  divided,  he  can 
recover.  Keenan  v.  CaTanaugh,  44  Vt.  268. 
Sorenberger  v.  Houghton,  40  Vt.  160. 

3.  The  object  and  purpose  of  all  legislation 
on  the  subject  of  fences  are,  to  require  and 
compel  the  owner  of  animals  to  restrain  them 
from  going  at  large,  and  to  keep  them  upon  his 
own  premises.  Since  the  statute  of  1858,  No. 
20  (G.  S.  c.  102),  the  duty  imposed,  as  to 
maintaining  fences,  has  reference  to*  fences 
between  adjoining  proprietors,  and  is  one  which 
they  may  mutually  dispense  with.  If  they  do 
so,  other  persons  cannot  complain  of  it,  but 
they  remain  under  the  same  obligation  to  re- 
strain their  animals  and  keep  them  at  home  as 
they  would  be  under  if  such  adjoining  proprie- 
tors kept  up  legal  fences ;  and  the  land  owner 
owes  no  duty  in  respect  to  fences  except  to  an 
adjoining  proprietor.  Hence,  it  is  no  answer 
to  an  action  for  trespass  upon  occupied  lands, 
by  cattle  other  than  those  of  an  adjoining  pro- 
prietor, that  the  plaintiff's  fences  were  insuffi- 
cient. Wm^  V.  WiUUfr,  88  Vt.  678.  See 
Jaakaon  v.  Rut.  A  Bur.  B.  Co.,  26  Vt.  150. 
Bemis  v.  Conn.  <fc  Base.  B,  B.  Co.,  42  Vt.  875. 

4.  Liability  for  defect.  The  fact  that  the 
plaintiff's  part  of  a  division  fence  was  insuffi- 
cient, is  no  bar  to  a  recovery  for  damages  sus- 
tained solely  through  the  Insufficiency  of  the 
defendant's  part  of  such  fence.  Saaston  v. 
Bemie,  8lVt.  540. 

5.  The  right  to  recover  damages  suffered 
through  the  neglect  of  the  defendant  to  main- 
tain his  part  of  a  division  fence,  is  not  depend- 
ant upon  the  plaintiff's  having  proceeded  to 
make  or  put  in  repair  the  fence,  under  G.  S.  c. 
102,  s.  6.    i*. 

6.  The  liability  of  a  party  for  neglect  to 
maintain  his  share  of  a  division  fence  is  not, 
under  this  statute,  nor  at  common  law, 
restricted  to  injuries  connected  with  the  use  of 
the  adjoining  land,  but  extends  to  all  damages 
which  are  the  legal  and  natural  consequences 
of  such  neglect— as,  the  escape  of  cattle  from 
the  adjoining  land  and  consequent  injury  to 
them.    lb. 

7.  In  trespass  ^tMK.  elau.  for  the  breaking 
and  entering  by  the  defendant's  cattle;— ^0^ 
that  it  is  not  necessary,  in  order  to  sustain  the 
action,  that  the  plaintiff  should  ^ve  any  evi- 
dence as  to  the  quality  of  his  fences.  A  defect 
therein  is  matter  of  defense.  Sorenberger  v, 
Houghton,  40  Vt.  150.    44  Vt.  268. 
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8.  The  plaintiff  declared  in  case,  alleging 
that  he  and  the  defendant  were  owners  and 
occupiers  of  adjoining  lands ;  that  the  defend- 
ant was  bound  to  keep  up  a  legal  division  fence 
tetween  them,  and  that  he  neglected  to  do  sa 
whereby  the  defendant's  mare  passed  over  the 
fence  upon  the  plaintiff's  land,  and  kicked  and 
injured  the  plaintiff's  horse.— JJeW,  that  the 
obligation  and  neglect  to  keep  up  the  fence  are 
the  gist  of  this  action,  therein  differing  from 
trespass  qua.  clau.y  in  which  the  gist  of  the 
action  is  the  breach  of  the  plaintiff's  close ;  and 
the  plaintiff  failing  to  prove  that  the  mare  got 
over  that  part  of  the  fence  which  the  defend- 
ant was  bound  to  maintain,  both  parts  being 
defective,  held,  that  the  plaintiff  could  not 
recover.     Tupper  v.  Clark,  48  Vt.  200. 

9.  Under  the  general  counts  in  assumpsit 
for  work,  labor  and  materials  \—Heldf  that  the 
plaintiff  could  recover  of  the  defendant  one- 
half  the  expenses  of  building  one-half  of  an  un- 
divided division  fence  between  them,  under  an 
agreement  that  if  the  plaintiff  would  build  such 
half  the  defendant  would  build  the  other,  or 
pay  the  plaintiff  for  the  one-half  of  what  he 
should  build— the  defendant  having  neglected 
to  build  any  part.    Strong  v.  SUcer,  88  Vt.  466. 

10.  Fence  as  a  bemidary.  Where  a  fence 
is  built  between  adjoining  proprietors  by  a 
mutual  arrangement,  and  for  convenience,  on 
both  sides  of  a  line  which  they,  or  the  occu. 
pants  of  the  two  lots,  regard  as  the  division 
line,  this  is  very  significant  and  important  evi 
deuce  to  show  the  recognition  and  acquiescence 
in  such  line  as  the  parties  understood  to  be  the 
true  line,  and  as  indicated  by  the  general  direc- 
tion of  the  fence.  The  irregular  line  marked 
by  the  fence  would  not  be  established  thereby, 
but  that  line  would  be  established  (if  recognized 
for  15  years,)  which  the  fence  was  intended  to 
indicate  by  its  general  course,  and  which  the 
parties  had  in  mind  as  the  true  line,  though  not 
necessarily  the  original  surveyed  line.  Clark  v. 
Tabor,  28  Vt.  222.  Aekley  v.  Buck,  18  Vt.  895. 

11.  As  to  whether,  and  how  far,  a  fence  or 
wall  built  for  part  of  the  length  of  what  is 
claimed  to  be  a  line  between  two  ad  joining  pro- 
prietors  indicates  a  claim  according  to  that 
same  line  extended,  see  Hodge$  v.  Eddy,  88 
Vt.  827,  limiting  and  explaining  Buek  v. 
JSguiers,  28  Vt.  498. 

12.  Fence  viewers.  Fence  viewers  are 
authorized  to  divide  fences,  but  have  no  author- 
ity to  settle  the  rights  of  different  claimants  to 
landed  property,  or  to  establish  disputed  bound- 
aries.  Neither  party,  therefore,  is  concluded 
by  their  decision  from  contesting  the  question 
of  ownership  in  himself,  or  his  adversary,  or 
the  location  of  their  boupdaqes,  Shaw  v.  Oil- 
JUlan,  22  Vt.  565, 

See  Pounds, 


FOBOIBLE  ENTBY  AND  DBTAINEB. 

1.  Under  the  forcible  entry  and  detainer 
statute  (Slade's  Stat.  187),  an  administrator  may 
prosecute  and  show  possession  in  his  intestate, 
although  he  has  not  embraced  the  land  in  his 
inventory  returned  to  the  probate  court.  AUen 
V.  Ormsby,  1  Tyl.  845. 

2.  Such  process  will  not  abate,  though  it 
states  that  he  was  possessed,  as  administrator. 
Edmonds  v.  Morrill,  Brayt.  20. 

3.  Security  for  costs  of  prosecution  must  be 
given  before  the  warrant  issues.  Morgan  v. 
BarreU,  Brayt.  125.  WhiUaker  v.  Perry,  87 
Vt.  681.    (G.  S.  c.  46.    Jb.  c.  81,  s.  9.) 

4.  On  a  complaint  under  section  6  (Slade's 
Stat.  187),  a  minute  of  the  time  of  exhibiting 
the  complaint  is  not  necessary.  Allen  v. 
Ormsby,  1  Tyl.  845.  Otherwise,  if  brought 
upon  8ectio»*.>-s'/ira«  v.  Brown,  2  Tyl.  64. 

5.  Upon  trial  of  an  appeal  from  a  freehold 
court,  the  ordinary  jiu*or's  oath  in  civil  causes 
must  be  administered.  AUen  v.  Ormsby,  1  TyL 
345. 

6.  Where  a  tenant  entered  upon  a  farm 
under  a  parol  lease  for  one  year,  containing 
stipulations  that  he  would  carry  on  the  farm  in 
a  good  husbandlike  manner,  build  a  particular 
piece  of  fence,  cut  a  certain  piece  of  bushes, 
pick  up  the  stones  in  a  certain  field  on  the 
farm,  cut  none  of  the  growing  timber,  and  cut 
the  hay  and  fded  it  out  to  the  lessor's  cattle  on 
the  farm,  but  there  was  no  provision  for  re- 
entry for  breach  of  these  stipulations  ;—I£eld, 
that  proof  of  sueh  breach  would  not  sustain  an 
action  for  possession  by  the  lessor  under  the 
**  forcible  entry  and  detainer"  act  (C.  S.  c.  44, 
s.  80.  G.  S.  c  46,  s.  22),  before  the  expiration 
of  the  year ;  that  the  intent  of  the  act  was  to 
afford  such  summary  relief,  only  in  those  cases 
where  an  action  of  ejectment  would  lie  at  com- 
mon law.    Hadley  v.  Hamens,  24  Vt.  620. 

7.  A  forcible  entry  by  the  landlord  and 
ejectment  of  the  tenant  holding  over,  are  not 
justified  by  the  fact  that  the  tenant  had  agreed 
to  leave  by  a  certain  previous  date,  and  that,  if 
he  did  not  so  leave,  the  landlord  might  put|,him 
and  his  effects  out  in  any  way  he  should  choose. 
DugUn  V.  Cowdry,  28  Vt.  681.  WhiUaktry 
Perry,  88  Vt.  107. 

8.  The  party  forcibly  put  out  of  possession, 
even  by  him  who  has  title  and  right  of  entry, 
is  entitled  by  proceedings  under  the  statute  to 
restitution,  and  may  subject  the  ejector  to  pun- 
ishment by  fine,  and  may  sustain  an  action  of 
trespass  upon  the  statute,  and  recover  therein 
three-fold  damages  for  the  expulsion  and  de- 
tention. One  cannot  acquire  lawful  possession 
by  an  unlawful  act.    DusUn  v.  Cowdry, 

9.  The  party  so  wrongfully  ejected  may, 
without  resorting  to  the  statute  remedy,  waive 
the  penalty  and  maintain  trespass  ^a.  clou, 
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against  the  ejector,  and  title  and  right  of  entry 
will  be  no  defense.  Ih,  Mutsey  v.  8eott^  83 
Vt  89.  WMUaker  v.  Perry,  88  Vt.  107.  Gar. 
penter  v.  Barber,  44  Vt.  441. 

10.  Any  person  entitled  to  the  possession  of 
premises—as  the  grantee  of  the  lessor— may 
recoyer  possession  against  the  lessee,  or  person 
holding  ander  the  lessee,  by  proceedings  under 
6.  8.  c.  46,  8.  22,  before  a  single  justice.  Bar- 
ton  ▼.  Learned,  26  Vt.  192. 

11.  In  such  proceeding  before  a  Justice,  the 
Jurisdiction  is  not  defeated  by  setting  the  ad 
damnum  of  the  writ  at  more  than  $80,  although 
(by  sec.  25)  the  plaintiff  could  recover  not  ex- 
ceeding that  sum  for  rents.  The  jurisdiction 
to  order  restitution  of  the  premises,  is  not 
affected  by  the  amount  of  rents  due.  Weston 
V.  Haiey,  27  Vt.  288. 

12.  This  summary  remedy  before  a  single 
justice  does  not  i^ply  to  a  detainer  of  lands, 
unless  held  by  a  technical  lessee  after  all  title 
and  right  in  him,  both  legal  and  equitable,  has 
ceased ;  and  has  no  application  to  an  equitable 
mortgagor.  Dacin  v.  Hemenway,  27  Vt.  689 ; 
and  see  PUkin  v.  Burch,  48  Vt.  521. 

13.  A  party  in  possession  of  a  house,  having 
no  family,  left  the  house  for  the  day,  locking 
the  door,  and  leaving  his  furniture  in  the  house. 
In  his  absence,  the  party  having  title  and  right 
of  possesion  forced  open  the  door,  set  the  fur- 
niture  out  into  the  road,  fastened  up  the  house, 
and  posted  up  a  notice  on  the  door  that  he  was 
in  possession.  Held,  that  this  was  not  a  viola- 
tion of  the  statute  of  forcible  entry  and  de- 
tainer, and  was  the  exercise  of  a  legal  right  in 
a  legal  manner,  and  put  the  party  in  lawful 
possession.    Mmsey  v.  Scott,  82  Vt.  82. 

14.  The  entry  into  an  unoccupied  house  in 
the  night,  and  furtively,  but  without  apparent 
force  or  violence,  is  a  mere  trespass,  and  not  a 
forcible  entry  under  G.  8.  c.  46.  Foster  v. 
Kelsqf,  86  Vt.  199. 

15.  Where  the  complaint  under  G.  8.  c.  46 
is  for  a  forcible  entry,  and  forcible  detainer, 
there  may  be  a  conviction  for  the  latter,  though 
the  evidence  fail  to  prove  the  former ; — as, 
where  the  entry  is  unlawful  but  peaceable,  and 
the  detainer  is  forcible ;  and  in  such  case  no 
demand  in  writing  to  quit  possession  is  neces- 
sary,   lb. 


FOBEIQN  LAW. 

1.  Does  not  aifect  domestic  remedy. 
The  law  of  another  State  which  affects  the 
remedy  only  upon  a  contract  there  executed, 
has  no  effect  and  furnishes  no  rule  for  decision, 
when  suit  is  brought  upon  such  contract  in  this 
State.  Cartier  v.  Page,  8  Vt.  146.  Sufolk 
Bank  v,  Ki4der,  12  Vt.  464, 


2.  Instances.  A  statute  of  Canada  provid- 
ed, that  "every  promissory  note  on  which  no 
suit  is  brought  within  five  years  next  after  it 
shall  have  become  due  and  payable,  shall  be 
considered  to  be  paid  and  discharged,  provided 
the  debtor  will  make  oath,  if  required,  that 
such  note  is  paid  and  discharged."  In  an  action 
in  this  State  on  a  note  executed  in  Canada  ; — 
Held,  that  the  statute  was  merely  a  statute  of 
limitations,  and,  as  relating  to  the  remedy,  had 
no  force  or  application  in  this  State.  Cartier 
V.  Page, 

3.  By  an  act  of  the  legislature  of  Massachu- 
setts it  was  provided  that  no  contract  contain- 
ing usury  should  be  thereby  rendered  void,  but 
that  when,  in  an  action  upon  a  contract,  it 
should  appear  upon  special  plea,  that  more  in- 
terest was  reserved  or  taken  than  is  allowed  by 
law,  the  defendant  should  recover  his  costs,  and 
the  plaintiff  should  forfeit  three-fold  the 
amount  of  the  whole  interest,  and  have  judg- 
ment only  for  the  balance.  In  an  action  in 
this  State  upon  an  usurious  contract  executed 
in  Massachus^ts  ',—Held,  that  this  statute  re- 
lated to  the  remedy  only  and  to  the  courts  of 
that  State,  and  could  have  no  operation,  nor 
furnish  a  rule  of  decision,  in  this  State.  Sfitf- 
folk  Bank  v.  Kidder,  12  Vt.  464. 

4.  It  is  no  objection  to  the  allowance  by  the 
auditor,  in  an  action  of  book  account,  of  items 
of  debt  created  after  the  commencement  of 
the  suit,  that  such  items  were  created  in  anoth- 
er state,  by  the  laws  of  which  they  could  not 
be  recovered  for  in  any  action  commenced  be- 
fore the  credit  had  expired.  This  is  a  matter 
pertaining  to  the  remedy  merely.  Porter  v. 
Munger,  22  Vt.  191. 

5.  The  plaintiff  had  an  opportunity  to  urge 
his  clidm  in  set-off  in  a  former  suit  between 
him  and  the  defendant  in  the  State  of  New 
York,  where  they  both  had  their  domicile,  but 
neglected  it.  The  statute  of  New  York  provided 
that,  in  such  case,  * '  he  shall  be  forever  there- 
after precluded  from  maintaining  any  cause  to 
recover  such  claim."  Held,  that  the  statute  did 
not  operate  to  discharge  or  extinguish  the  claim, 
but  related  to  the  remedy  and  was  local  in  its 
operation,  and  was  not  a  bar  to  the  action  in 
this  State.  Career  v.  Adams,  88  Vt.  500.  See 
Waobb,  9. 

6.  B^ht  barred  by.  Where  a  demand  is 
absolutely  barred  by  the  laws  of  a  foreign 
country  where  the  contract  was  made,  it  can- 
not l)e  revived  by  transferring  it  to  an  inhabitant 
of  this  State.  WoodMdge  v.  Austin,  2  Tyl.  864. 

7.  Right  local.  A  cause  of  action  which 
accrued  in  New  Hampshire,  and  was  local 
there,  and  died  with  the  person  of  the  defend- 
ant, cannot  be  pursued  against  his  estate  in  this 
State,  although  by  the  law  of  this  State  such 
cause  of  action  would  have  survived  here.  It 
might  be  otherwise,  perhaps,  with  a  mere  tran« 
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sitory  cause  of  action.     Burgess  v.  Oates,  20 
Vt.  836. 

8.  — not  suryiyinf .  A  cause  of  action 
which  does  not  suryive  at  common  law  and  by 
the  law  of  the  8tate  where  it  arose,  cannot  be 
prosecuted  in  this  State,  by  force  of  a  general 
statute  of  this  State  creating  survivorship  in 
such  cases;— the  cause  of  action  being  there  ex- 
tinguished by  the  death,  and  our  statute  having 
no  extra-territorial  force.  So  held  in  an  action 
by  an  administrator  for  an  injury  in  New 
Hampshire  causing  death.  (G.  S.  c.  52,  ss.  12 
16.)  Ifeedham  v.  Grand  Trunk  R,  Co,,  88  Vt. 
294. 

9.  —of  statute  creation  and  mode  of 
enforcement.  Where  an  official  bond,  as  a 
sheriiTs  or  guardian's  bond,  is  given  in  another 
State,  and  by  the  laws  of  that  State  is  to  have 
eflfect  only  in  a  particular  way,  and  to  be  en- 
forced only  in  a  particolar  mode  pointed  out  by 
those  laws,  the  enforcing  of  it  in  that  mode  ia 
the  exclusive  province  of  the  tribunals  of  that 
State ;  and  it  cannot  be  enforced  in  this  State, 
where  it  is  merely  a  creation  of  the  statute  law. 
Pickering  v.  Fisk,  6  Vt.  102.  Judge  of  Probate 
V.  Bibbard,  44  Vt.  597. 

See  Insolvbnot. 


F0BM8. 

1.  Declaration.  Approved  form  of  decla- 
ration in  case  for  false  wamnty—warrantimndo 
vendidU.  Beeman  v.  Buek^  8  Vt.  58.  Oode- 
nough  v.  Snow,  27  Vt.  720. 

2.  In  case  of  sale  of  lands.  Harlow  v.  Oreen^ 
34  Vt.  879. 

3.  On  order  with  conditions.  Goss  v.  Bar- 
ker, 22  Vt.  620. 

4.  On  promissory  note.  Binney  v.  Plumley, 
5  Vt.  500.    Brooks  v.  Edsan,  7  Vt  851. 

5.  Flea.  Plea  in  abatement  for  insufficient 
service  of  the  writ.  Held  good,  Bvarts  v. 
Georgia,  18  Vt.  15. 

6.  Indictment.  Indictment  for  having  in 
possession,  with  intent  to  pass,  a  counterfeit 
bill.    State  v.  RandaU,  2  Aik.  89. 

7.  For  uttering,  passing  and  giving  in  pay- 
ment a  counterfeit  bank  bill.  State  v.  WiUdns, 
17  Vt.  151. 

8.  Writ.  Writ  of  certiorari  on  writ  of 
error.    BrackeU  v.  State,  2  Tyl.  152. 


FRAUD. 

I.    What  Constitutes  Fraud  or  Deceit. 
II.    Effect  of  Fraud. 
III.    Right  of  AonoN  Therefor  ;  Plead- 
ings ^  Evidence. 


I.    What-  Constitutes   Fraud   or  Deceit. 

1.  Opinion.  Fraud  can  not  be  predicated 
of  the  expression  of  an  opinion,,  though  erro- 
neous, as  to  one's  rights  growing  out  of  facts 
fully  known  to  both  parties.  Blake  v.  Peek, 
11  Vt.  488. 

2.  Non-actionable  deceit  —  Instances. 
In  the  sale  of  a  patent  right  for  making  saddles, 
the  plaintiff  falsely  represented  that  a  saddler 
in  Burlington  [120  miles  distant]  had  offered 
him  $800  for  the  three  northern  counties  in  the 
State,  and  that  his  uniform  price  for  a  license 
was  $8.00  a  saddle,  and  that  he  had  so  sold  in 
New  Hampshire.  Held,  that  these  representa- 
tions were  not  such  as  the  law  declares  a  fraud. 
Williams  v.  Hieks,  2  Vt.  36;  and  see  1  TyL 
887. 

3.  Where  the  defendant,  by  falsely  assert- 
ing that  he  had  attached  the  property  of  a 
debtor,  induced  the  plaintiff  to  delay,  for  a  time, 
attaching  the  same  property,  whereby  the  de- 
fendant was  enabled  to  get  his  attachment  first 
served ; — Held,  that  this  was  not  such  a  fraud 
as  entitled  the  plaintiff,  in  equity,  to  a  priority. 
BardweU  v.  Perry,  19  Vt.  292. 

4.  After  an  audit  between  the  parties,  the 
defendant  was  informed,  as  the  fact  was,  that 
the  auditor  had  made  report  against  him.  The 
plaintiff,  not  knowing  that  any  report  had 
been  made,  but  having  heard  that  either  no 
report  had  been  made,  or  that  it  was  against 
him,  applied  to  the  defendant  to  settle  the  suit; 
and  thereupon,  without  inquiry  made  by  the 
plaintiff,  or  disclosure  of  his  own  suspicions,  or 
disclosure  by  the  defendant  of  his  knowledge 
of  the  auditor's  report,  the  parties  settled, 
each  agreeing  to  pay  his  own  costs,  and  to 
relinquish  all  claims;  and  the  plaintiff  there- 
upon executed  to  the  defendant  a  discharge  of 
the  suit,  costs  and  damages.  Held,  that  such 
mere  omission  of  the  defendant  to  disclose  his 
knowledge  as  to  the  report,  was  not,  under  the 
circumstances,  fraudulent,  so  as  to  defeat  the 
release.    Judd  v.  Blake,  14  Vt.  410. 

5.  It  is  no  fraud  or  legal  wrong  for  one 
about  to  pay  money  to  another,  to  inform  such 
person's  creditors  of  the  fact,  and  to  aid  them 
in  the  attachment  of  the  money  when  paid  over. 
Boot  V.  Boss,  29  Vt.  488. 

6.  A  deputy  sheriff  had  advertised  for  sale 
certain  property  taken  on  execution,  and  at  the 
auction  sale  sold  also  an  article  of  his  own,  of 
the  same  kind.  Held,  that  he  could  recover 
the  price,  although  he  did  not  disclose  his 
ownership,  and  the  bidder  supposed  the  article 
to  be  part  of  the  property  taken  and  sold  on  the 
execution ;  that  this  was  not  a  fraudulent  de- 
ception.   Bice  V.  Andrews,  82  Vt.  691. 

7.  Adoption  of  a  falsehood.  Where  one 
claims  the  benefit  of  a  falsehood  uttered  in  his 
presence,  though  he  may  not  know  it  to  be  so 
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when  uttered,  be  makes  the  falsehood  his  own. 
Keif€9  Y.  Carpenter,  8  Vt.  209. 

8.  Falsehood  at  hap-hazard.  The  afOr- 
mation  of  what  one  does  not  know  or  believe  to 
be  true,  intentionally  made  to  induce  another 
to  enter  into  a  contract,  is  in  law  as  unjustifi- 
able as  the  affirmation  of  what  he  knows  to  be 
false.     Twitehell  v.  BHdge,  42  V t.  72. 

9.  Pasaing  off  belief  for  knowledge.  See 
Cabot  V.  Christie,  42  Vt.  121,  poet  91^, 

10.  Half  truth.  On  the  sale  of  a  horse 
having  an  observed  lameness,  the  defendants 
were  held  liable  for  a  deceit,  on  the  ground  of  a 
fraudulent  concealment  of  the  permanency  of 
the  lameness.  By  Peck,  J. :  As  the  plaintiff  in- 
quired  in  relation  to  the  soundness  of  the  horse, 
and  the  defendants  undertook  to  tell,  they  were 
bound  to  disclose  all  they  knew  on  the  subject, 
and  the  plaintiff  had  a  right  to  act  upon  the  sup- 
position that  they  had  done  so.  Having  discover- 
ed that  the  horse  was  permanently  unsound,  they 
had  no  right  intentionally  to  conceal  it,  but  were 
bound  fully  to  disclose  the  whole  truth.  They 
had  no  right  to  impart  a  portion  of  their  knowl- 
edge and  withold  the  residue  for  the  purpose 
of  deceiving  the  plaintiff.  Under  such  circum- 
stances, the  suppression  of  the  truth  is  equiva^ 
lent  to  the  assertion  of  a  falsehood.  Ordham 
V.  SUlee,  88  Vt.  678. 

11.  The  defendant,  wishing  to  buy  of  the 
plaintiff  certain  stocks,  of  the  value  of  which  he 
knew  that  the  plaintiff  was  ignorant,  and  design- 
ing to  mislead  her  and  induce  her  to  sell  the 
stocks  at  less  than  he  knew  their  value  to  be, 
told  her  of  a  fact  calculated  to  depreciate  their 
value  and  lead  her  to  wish  to  part  with  the 
stocks,  but  omitted  to  disclose  other  and  ail  the 
facts  within  his  knowledge  calculated  to  enhance 
their  value,  and  thereby  succeeded  in  purchasing 
the  stocks  at  much  less  than  their  value.  Held, 
that  although  this  was  telling  a  truth,  it  was 
not  the  whole  truth,  and  was  teUing  it  in  a  man- 
ner to  produce  the  effect  of  a  falsehood,  and 
was  fraudulent  and  actionable,  [under  the 
peculiar  confidential  relations  existing  between 
these  parties,]     MaUory  v.  Leaeh,  85  Vt.  IW. 

12.  A  false  representation  of  a  material  fact, 
not  believed  to  be  true  when  made,  and  made 
to  induce  a  sale,  if  damage  to  the  purchaser  be 
occasioned  thereby^  is  fraudulent  and  action- 
able. It  is  not  necessary  that  the  fact  be 
directly  misrepresented ;  but  if  a  false  impres- 
sion be  produced  by  words  or  Acts,  in  order  to 
mislead  and  obtain  an  undue  advantage,  this  is  a 
manifest  fraud.     Hoteard  v  Qmld,  28  Vt.  528. 

13.  The  defendant  having  been  informed, 
and  having  reason  to  believe,  that  his  horse  had 
the  glanders,  was  inquired  of  by  the  plaintiff, 
in  a  n^otiation  for  an  exchange,  what  was  the 
matter  with  the  horse — which  was  apparently 
much  diseased— and  whether  he  had  not  got 
glanders.    The  defendant  replied  that  the  horse 


had  got  the  horse  distemper  of  the  worst  kind, 
he  supposed,  but  the  plaintiff  might  examine 
him.  The  defendant  did  not  comunicate  the 
information  he  had  received  respecting  the 
glanders,  and  the  plaintiff  made  the  exchange 
after  examining  the  horse,  but  relying  upon  the 
plaintifTs  representation.  The  horse  had  the 
glanders.  Held,  that  the  defendant  was  liable 
for  a  fraudulent  suppression  of  material  facts, 
which,  if  disclosed,  would  probably  have  pre- 
vented the  trade;  and  that,  if  the  defendant 
believed  the  horse  had  the  glanders,  he  was 
liable  for  fraudulent  representations.    lb, 

14.  Fraudulent  concealment.  The  plain- 
tiff labored  for  the  defendant,  under  a  contract 
with  the  defendant's  son  that  he  would  pay 
therefor.  Held,  that  the  plaintiff  could  recover 
of  the  defendant  in  general  assumpsit,  upon 
proof  that  the  parties  fraudulently  concealed 
from  him  the  fact  of  the  son's  bankruptcy. 
Carriga^  v.  HuU,  5  Vt.  22. 

15.  The  defendant  traded  off  to  the  plain- 
tiff a  horse  having  a  secret  malady  of  a  fatal 
character.  In  an  action  for  a  deceit,  the  county 
court  charged  the  jury,  that  if  they  should  find 
that  the  plaintiff  was  wholly  ignorant  of  this 
internal  malady  before  the  trade,  and  that  it  was 
known  to  the  defendant,  that  it  was  not  obvious 
to  the  plaintiff  and  there  were  no  indications  or 
signs  which  would  have  led  a  person  of  ordi- 
nary vigilance  and  prudence  to  apprehend  any- 
thing of  the  kind,  or  to  suspect  it,  and  the 
defendant  received  from  the  plaintiff  such  a 
consideration  that  he  might  reasonably  suppose 
the  plaintiff  would  not  have  so  traded  had  he 
been  informed  of  it,  and  that  the  plaintiff,  if  he 
had  received  such  information,  would  not  have 
so  traded,  then  the  defendant  was  bound  in 
good  faith  to  disclose  the  facts,  and,  if  he  did 
not,  he  was  guilty  of  a  deceit  for  which  he  was 
liable.  This  chaige  was  held  erroneous— the 
court  not  being  prepared  to  say  that  the  vendor 
of  a  chattel  is,  in  all  cases,  bound  to  disclose  all 
known  defects  in  the  article,  which  are  unknown 
to  the  other  party,  and  not  discoverable  by  the 
exercise  of  ordinary  care.  Paddock  v.  Stro- 
bridge,  29  Vt.  470.    See  5.  C.  in  Casbs  Cbiti- 

CISKD. 

16.  Affirmative  falsehood.  Where  the 
seller  of  a  horse  had  reasonable  and  good  ground 
to  suppose  that  the  horse  was  unsound,  and 
knew  that  if  he  communicated  what  he  had 
discovered  and  had  been  told  about  the  horse, 
it  would  lessen  the  value  of  the  horse  in  the 
estimation  of  the  buyer,  or  any  buyer; — 
Held,  that  it  was  an  affirmative  false  representa- 
tion and  actionable,  irrespective  of  the  seller's 
actual  belief,  to  assert  that  the  horse  was  sound 
**so  far  as  he  knew"— the  horse  being  in  fact 
unsound.     Wheelers,  Wheeloek,  84  Vt.  558. 

17.  The  plamtiff  purchased  of  the  defend- 
ant a  machine  which,  as  the  defendant  pre* 
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tended,  embodied  a  new  discovery  in  mechanics, 
by  which  perpetual  motion  could  be  produced, 
but  which,  in  fact,  was  a  humbug— the  motive 
power  being  ordinary  clock  work  artfully  con- 
cealed in  the  base  of  the  machine.  The  plain- 
tiff was  deceived  by  such  representation  into 
making  the  purchase,  and  upon  discovering  the 
cheat  returned  the  machine.  In  an  action  for  the 
deceit  \—Held,  that  the  plaintiff  could  recover 
the  price  paid.   Kendall  v.  Wihon,  41  Vt.  567. 

18.  In  1862,  A  purchased  of  B  a  mowing 
machine,  without  seeing  it,  relying  upon  B's 
representation  that  it  was  **a  good  mower  and 
did  its  work  well.'*  The  machine  was  a  good 
one  of  its  kind,  and  a  referee  reported  that  that 
kind  was  in  use  up  to  1860,  and  *'  as  compared 
with  other  machines  at  that  time  to  be  procured 
was  a  good  mower  and  did  its  work  well,"  but 
then  became  gradually  superseded  by  machines 
of  a  better  kind,  until  in  1862  it  had  passed 
nearly  out  of  use,  and  then,  **  when  compared 
with  the  other  mowers  at  that  time  to  be  pro- 
cured, with  reference  to  their  draft  and  the 
quality  of  their  work,  it  was  of  no  value  for  the 
purposes  of  a  mower."  Heldy  that  the  report 
did  not  show  any  false  representation ;  that  if 
the  machine  was  a  good  mower  and  did  good 
work,  its  quality  was  not  altered,  though  its 
market  value  may  have  been,  by  the  introduc- 
tion of  better  machines ;  and  that  the  represen- 
tation did  not  go  to  the  value  of  the  machine  or 
the  quality  of  the  work  as  compared  with  other 
mowers.     Wallace  v.  Stone,  88  Vt.  607. . 

19.  Confldential  relations.  The  defend- 
ant sold  the  plaintiff  certain  stock  in  a  mining 
company  and  gave  her  a  written  agreement  to 
repurchase  the  stock  at  a  future  day  named, 
at  a  price  named,  if  she  should  so  desire ;  and 
he  did  so  repurchase  it  at  her  request  at  the 
price  named,  which  was  much  less  than  what 
he  knew  to  be  the  then  market  value.  In  an 
action  for  fraudulent  representations  and  con- 
cealment as  to  such  value; — Held^  that  evi- 
dence of  what  was  said  at  the  time  of  the  execu 
tion  of  the  written  contract  was  admissible,  for 
the  purpose  of  showing  such  a  special  confi- 
dence  and  relation  between  the  parties  as  to 
characterize  the  subsequent  conduct  of  the 
defendant  in  making  the  repurchase;  and  if 
such  a  confidence  and  trust  was  thereby  created 
and  existed  at  the  time  of  such  repurchase, 
that  the  defendant  would  keep  the  plaintiff  ad- 
vised of  the  true  value  of  the  stock,  and  he 
knew  that  she  relied  upon  this,  then  it  was  a 
fraud  in  him  to  repurchase  the  stock  at  less 
than  its  value,  without  first  communicating  to 
her  all  the  knowledge  he  possessed  in  regard  to 
it.    Mdlhry  v.  Leach,  85  Vt.  156. 

20.  A  aad  B  are  creditors  of  C.  C  being  in 
failing  circumstances,  discloses  to  A,  who  is  an 
attorney,  his  situation,  and  his  purpose  to 
secure  both.  He  directs  A  to  make  a  mortgage 


to  B  of  certain  lands,  and  to  attach  certain 
other  property  for  his  own  security.  A  makes 
no  objection,  but  makes  out  the  mortgage  to  B, 
which  C  takes  away  to  be  recorded,  and  A  then 
at  an  unusual  hour,  and  unknown  to  C,  attaches 
in  his  own  behalf  the  same  lands  before  tlie 
mortgage  is  recorded.  Held,  in  chancery,  that 
the  mortgage  took  precedence  of  the  attach- 
ment.    Temple  v.  Ilooker,  6  Vt.  240. 

21.  Where  the  defendant  set  up  a  contract 
which  was  largely  to  his  personfd  advantage,- 
and  was  obtained,  without  adequate  considera- 
tion, from  one  who  reposed  great  confidence  in 
him,  and  whose  mind  had  become  enfeebled  by 
a  long  course  of  intoxication,  the  contract  was 
set  OMde  in  equity  upon  the  inferences  of  fraud 
and  undue  influence  arising  from  the  facts. 
Under  such  circumstances,  the  burden  is  upon 
the  defendant  to  prove  affirmatively,  that  the 
contract  was  understood  by  the  party  executing 
it,  and  that  he  intended  what  it  purported. 
Conant  v.  Jackson,  16  Vt.  885. 

22.  Puffing.  A  owned  a  bowling-alley  sub- 
ject to  a  lease  to  8.  8  secretly  confederated  with 
and  employed  R  to  represent  to  A  the  earnings  of 
the  alley  as  much  greater  than  they  really  were, 
and  to  promise  to  purchase  the  property  at  a  price 
much  above  its  real  value,  if  A  would  purchase 
in  the  lease  and  give  R  a  good  title.  Upon 
these  representations,  A  purchased  in  the  lease 
of  8  at  an  exorbitant  price,  and  gave  8  his  notes 
therefor.  K  absconded  without  concluding  his 
purchase.  Held,  that  these  representations  were 
not  excusable  as  mere  **  puffing,"  but  that  the 
transaction  was  such  a  fraud  as  entitled  A  to  an 
injunction  against  8  and  to  a  surrender  of  the 
notes.    Adams  v.  8<mle,  83  Vt.  588. 

23.  Fraudulent  recommendation  for 
credit.  Case  lies  against  the  defendant  for 
advancing  money  to  an  insolvent,  with  the  fraud- 
ulent intent  of  enabling  him  to  purchase  goods 
upon  a  credit,  where  the  goods  go  into  the  pos- 
session of  the  defendant,  although  the  plaintiff 
had  no  knowledge  of  the  defendant  in  the  sale. 
Windover  v.  Bobbins,  2  Tyl.  1.  Bobbins  v. 
Windaver,  2  Tyl.  11. 

24.  An  action  lies  for  the  false  and  fraudu- 
lent representation  of  the  pecuniary  responsi- 
bility of  another,  whereby  the  plaintiff  has  suf- 
fered damage.  Weeks  v.  Burton,  7  Vt.  6T. 
Ewins  V.  Calhoun,  7  Vt.  79. 

25.  D  sent  a  written  order  to  the  plaintiff 
for  a  certain  quantity  of  books  to  be  sold  him 
on  credit,  on  which  the  defendant  wrote  and 
signed  the  following :  **  I  consider  the  above 
order  good."  In  an  action  for  a  false  and  fraud- 
ulent recommendation  of  D; — Held,  that  the 
proper  construction  of  these  words  was  not 
merely  that  the  defendant  believed  that  the 
plaintiffs  might  safely  trust  D  with  the  books 
named,  and  that  if  they  did  so  they  would  get 
their  pay  for  them  from  D ;   nor  yet  a  repre- 
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seiitation  that  D  was  responsible  for  the  amount 
and  that  payment  thereof  could  be  enforced, 
by  laWf  out  of  his  property ;  but  it  was  a  state- 
ment  of  the  defendant's  belief  that  D  was 
responsible,  predicated  on  the  fact  of  his  hav- 
ing pecuniary  means  rendering  him  able  to  pay 
the  amount,  whether  such  means  could  be 
reached  by  process  of  law,  or  not.  Gtmon  v. 
Brown,  80  Vt.  707. 

26.  In  an  action  for  false  and  fraudulent 
representations,  by  reason  whereof  credit  was 
given  to  another  for  goods  sold  .—Held,  that  it 
was  sufficient  to  allege  the  substance  of  the 
representation,  without  attempting  a  literal 
recital.     Cutler  v.  Adams,  15  Vt.  287. 

27.  A  declaration  averring  that  the  defend- 
ant asserted  and  represented  in  substance  that 
F  was  a  fit  person  to  be  trusted,  and  that  the 
plaintiff  might  safely  sell  him  goods  on  credit, 
is  not  sustained  by  proof  of  represeptation  that 
F  was  ** doing  a  fair  business."    lb. 

28.  An  action  for  deceit  does  not  lie  against 
one  who  makes  false  representations  of  his  own 
pecuniary  resources,  in  order  to  obtain,  and 
thereby  obtaining,  a  credit  for  goods  sold  him. 
PWier  V.  Brawn,  1  Tyl.  887. 

29.  Case  cannot  be  sustained  for  false  and 
fraudulent  representations  by  the  defendant  of 
his  pecuniary  responsibility  and  resources, 
whereby  the  plaintiff  was  induced  to  sell  him 
property  on  credit,  where  the  plaintiff  has 
already  sued  and  recovered  judgment  upon  the 
contract,  as  a  sale.    I>y€r  v.  TiUon,  28  Vt.  818. 

30.  An  action  for  fraud  will  not  lie  against 
a  person  obtaining  credit  upon  his  simple 
representation,  that  he  is  safe  to  be  trusted  and 
given  credit  to.  This  should  be  regarded  but 
as  matter  of  opinion.  Jvde  v.  Woodbum,  27 
Vt.  416. 

31.  The  purchaser  of  goods  on  a  credit  ob- 
tained by  his  own  misrepresentations  of  his  cir- 
cumstances and  ability  to  pay,  may  be  guilty  of 
such  fraud  as  authorizes  the  seller  to  rescind  the 
sale  and  reclaim  the  goods.  Poor  v.  Woodbum, 
25Vt.234.  28Vt.  814.  Fitmmmon$y.  Joslin, 
21  Vt.  129.     Hodgedm  v.  Hubbard,  18  Vt.  604. 

32.  In  respect  to  real  estate.  How  far 
misrepresentations  by  the  vendor  of  land  con- 
veyed by  quit-claim  deed,  as  to  an  incumbrance 
upon  it  not  amounting  to  a  total  failure  of  con- 
sideration, may  affect  the  contract, — considered. 
Richardwn  v.  Boright,  9  Vt.  868. 

33.  We  are  unable  to  see  any  sound  reason, 
why  a  party  should  not  be  made  liable  to  an 
action  for  fraud  in  a  contract  relating  to  land, 
as  well  as  in  a  contract  for  the  sale,  of  goods. 
Poland,  C.  J.,  in  HarUw  v.  Oreen,  84  Vt. 
879. 

34.  So  hdd,  where  there  was  a  false  and 
fraudulent  representation  as  to  a  boundary  line, 
whereby  the  purchaser  was  deceived  as  to  the 
quantity.    lb.    So  held,  where  a  lot  conveyed 


by  its  number  was  other  and  less  valuable  than 
the  one  represented  and  pointed  out  as  the  one 
baigained  for.  Kelley  v.  Pember,  86  Vt.  188 ; 
and  so  held,  where  the  fraudulent  representa- 
tion was  of  the  quantity  of  timber  growing 
upon  the  lot  sold.  WhiUan  v.  Goddard,  86  Vt. 
780. 

36.  Where,  in  the  sale  of  lands,  the  vendor 
represented  the  quantity  to  be  larger  than  it 
was,  and  stated  this  as  of  his  own  knowledge, 
when  in  fact  he  was  aware  that  he  had  no  such 
knowledge;— -ffif?W,  that  this  was  an  actionable 
fraud,  although  he  believed  the  quantity  to  be 
as  represented.  It  was  a  fraud  to  pass  off  his 
belief  for  knowledge.  One's  belief,  to  excuse 
him  for  a  false  representation,  must  be  a  belief 
in  the  representation  a«  inod^.  Cabot  v.  ChrisUe, 
42  Vt.  121. 

36.  Where  the  defendant's  intestate,  pro- 
fessing to  have  but  not  having  power  to  sell 
lands,  conveyed  the  same  to  the  orator  by  quit- 
claim deed,  and  after  pa3rment  of  part  of  the 
price  the  matter  lay  dormant  for  some  20  years, 
and  without  benefit  to  the  orator,  chancery 
refused  to  compel  the  orator  to  receive  con- 
firmation of  title,  and  enjoined  the  defendant 
from  prosecuting  the  orator's  bond  for  the  bal- 
ance, and  decreed  that  it  be  surrendered  to  be 
cancelled.     Williams  v.  Mattocks,  8  Vt.  189.   • 

II.    Effect  of  Fraud. 

37.  Generally.  Fraud  invalidates  every 
transaction,  as  well  at  law  as  in  equity.  Morris 
V.  Oill,  N.  Chip.  68.    8.  C,,\  D.  Chip.  49. 

38.  Contracts  fraudulent  as  to  creditors  do 
not  thereby  become  void  between  the  parties. 
Carpenter  v.  McClure,  89  Vt.  9.  Peaslee  v. 
Barney,  1  D.  Chip.  881.  Martin  v.  MarUn,  1 
Vt.  91.  Qifford  v.  Fiyrd,  5  Vt.  682.  Conner 
V.  Carpenter,  28  Vt.  240.  BoutweU  v.  McClure, 
80  Vt.  676. 

39.  Where  one,  by  fraudulent  means,  has 
induced  another  to  pay  him  money,  he  cannot 
shield  himself  from  paying  it  back  by  the  fact 
that  both  parties  had  an  illegal  end  in  view — 
as,  to  stifle  a  criminal  prosecution.  The  law 
applicable  to  a  case  of  duress  applies.  HinsdiU 
V.  White,  84  Vt.  668. 

40.  Effect  as  to  third  persons.  A  cred- 
itor  who  attaches  property  obtained  by  fraudu- 
lent practice  or  misrepresentation,  acquires  no 
better  right  to  hold  it  than  the  fraudulent  ven- 
dee had.  He  stands  in  the  shoes  of  his  debtor. 
Poor  V.  Woodbum,  26  Vt.  284.  FUznmmons  v. 
JosUn,  21  Vt.  129.  HaekeU  v.  CaUender,  82 
Vt.  97.  Field  v.  Steams,  42  Vt  106.  48  Vt. 
409. 

41.  A  mere  assignment  of  the  goods  in 
security  of  a  pre-existing  debt,  confers  no 
greater  right  than  an  attachment ;— there  being 
no  new  consideration  in  such  case,  the  assignee 
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takes  only  the  right  of  the  assignor.  Poor  v. 
Woodbwm;  and  see  Domu  y.  BOden,  46  Yt. 
674. 

42.  Where  goods  are  obtained  on  credit  by 
such  fraudulent  representations  as  entitle  the 
seller  to  reclaim  the  goods  of  the  buyer,  he  may 
reclaim  them  of  an  attacliing  creditor  of  the 
insolvent  buyer  before  sale  on  execution, 
although  the  debt  of  the  attaching  creditor  was 
contracted  after  the  fraudulent  purchase  and 
on  the  strength  of  the  debtor's  having  a  good 
stock  of  goods  in  his  store,  including  these 
goods,  but  on  no  other  inducement  except  such 
possession  and  appearance.  Field  v.  8team9, 
42  Vt.  106. 

43.  Where,  through  the  fraudulent  act  of  a 
third  person,  one  of  two  innocent  parties  must 
suffer,  the  one  who,  by  trusting  such  third  per- 
son, had  clothed  him  with  the  means  of  perpe- 
trating the  fraud,  must  bear  the  loss.  Pm- 
mmptie  Bank  v.  Oom,  81  Vt.  821.  Farm,  A 
Meeh,  Bank  v.  Humphrey,  86  Vt.  658.  Barber 
V.  BriUon,  26  Vt.  112. 

44.  A  bona  fide  purchaser  without  notice 
will  not  be  affected  by  the  fraud  of  his  vendor, 
or  grantor.     Hoy  v.  WrigU,  Brayt.  208. 

45.  A  mortgaged  to  B  and  paid  the  debt, 
but  the  mortgage  remained  undischarged  upon 
the  record,  when  he  mortgaged  to  C.  A  and 
B  then  fraudulently  procured  a  foreclosure  of 
the  mortgage  to  B,  so  that  B's  title  on  the 
record  appeared  fair.  Afterwards  D  purchased 
bona  fide  of  B  and  without  knowledge  of  the 
fraud.  Heldy  that  D  acquired  title  as  against 
the  mortgage  to  C.  Atwaler  v.  Seymour,  Brayt. 
209. 

III.    Right  of  Action  Thbbbfor. 

46.  A,  knowing  or  having  good  reason  to 
believe  that  B'9  possession  of  certain  cattle  was 
wrongful  and  that  he  was  not  the  right  owner 
of  them,  cooperated  with  C  by  advising  him 
and  furnishing  him  means,  for  the  purpose  and 
with  the  intent  of  having  him  buy  and  kill  the 
cattle,  and  thus  put  them  beyond  the  reach  of 
the  right  owner ;  and  C  was  thereby  induced  to 
and  did  buy,  kill  and  dispose  of  them.  Heid, 
that  A  was  liable  in  trover  to  the  right  owner. 
Moorey.  Eldred,  42  Vt.  18. 

47.  Where  the  defendant  by  fraud  induced 
the  plaintiff  to  subscribe  and  pay  for  stock  in  a 
company  to  be  formed  under  the  statute; — 
Held,  that  an  action  lay  for  the  fraud,  whether 
the  plaintiff's  money  came  to  defendant's  use  or 
not.    Paddoek  v.  Fletcher,  42  Vt.  889. 

48.  Essentials.  To  warrant  a  recovery 
for  a  false  representation  in  a  sale,  it  must  be 
relied  on,  and  be  an  inducement  to  the  purchase. 
But  it  should  not  be  left  to  the  Jury  to  find  that 
the  plaintiff  would  not  have  made  the  purchase 
but  for  such  representation.    This  is  a  mere 


speculative  inquiry,   and  not  the  test  of  the 
plaintiff's  right.     Cabot  v.  ChrUtie,  42  Vt.  121. 

49.  If  the  vendor's  fraudulent  representa- 
tions constitute  one  of  the  inducements  to  a 
purchase,  this  is  sufficient  to  avoid  the  sale. 
Jamee  v.  HodkUm,  47  Vt.  127. 

50.  To  sustain  an  action  for  deceit  in  a  sale, 
the  plaintiff  must  prove,  not  only  that  the  rep- 
resentations made  were  false  and  that  he  relied 
upon  them  as  true,  but  that  the  defendant  knew 
them  to  be  false.    Bond  v.  Clark,  85  Vt.  677. 

51.  There  must  be  both  fraud  and  damage. 
The  lie  must  be  relied  upon,  and  must  occasion 
damage.    Nye  v.  Merriam,  85  Vt.  488. 

52.  The  same  rule  applies  where  a  party 
seeks  to  avoid  a  contract  on  that  ground,  and 
to  recover  back  the  consideration.  He  is  enti- 
tled to  be  put  in  the  same  condition  as  if  the 
representation  had  been  true.  If  he  is  just  as 
well  off  as  if  the  representation  had  been  true, 
he  cannot  complain,  for  he  has  suffered  no 
damage.  Peek,  J.,  in  PtUnam  A  Thompson  v. 
HiU,  88  Vt.  92. 

53.  The  defendant  put  in  a  bid  at  the  P.  O. 
Department  for  a  mail  route,  for  and  in  the  name 
of  his  minor  son,  which  was  accepted  on  the  de- 
fendant's guaranty.  The  plaintiffs,  desiring  to 
get  the  contract  for  themselves,  the  plaintiff  P 
went  to  Washington  and  got  the  contract 
annulled,  and  procured  a  contract  for  the  plain- 
tiffs at  the  same  price.  On  the  same  day  the 
other  plaintiff,  T,  having  no  confidence  that  his 
partner  would  succeed  at  Washington,  pur- 
chased of  the  defendant  his  contract  and  paid 
therefor  a  bonus  of  $200,  and  got  an  order  of 
the  defendant,  signed  in  the  name  of  the  son, 
to  have  the  contract  transferred  to  the  plain- 
tiffs. This  was  done  without  the  knowledge  of 
the  son,  or  other  authority  than  such  as  results 
from  the  relation  of  a  father  to  a  minor  son. 
The  plaintiff  T,  in  dealing  with  the  defendant, 
supposed  him  to  be  the  party  in  whose  name 
the  contract  had  been  taken,  and  the  defendant 
purposely  induced  him  so  to  believe.  In  an 
action  to  recover  back  the  bonus  paid ; — Held, 
that  as  the  son  had  never  revoked  the  sale,  but 
acquiesced  in  it,  and  as  the  contract  with  the  P. 
O.  Department  was,  at  the  most,  only  voidable 
by  the  Department  on  account  of  the  minority 
of  the  son,  the  misrepresentation  of  the  defend- 
ant had  occasioned  no  damage  to  the  phiintifls, 
even  though  the  plaintiffs  would  not  have  made 
the  contract  with  the  defendant  if  they  had 
known  of  the  son's  minority ;  that  the  plaintiffs 
had  got  Just  what  they  purchased,  and  could 
not  recover.    lb.,  86. 

54.  Bescission.  Where  goods  are  obtained 
by  false  practice  or  misrepresentation,  the 
vendor  must,  in  order  to  sustain  an  action  f&r 
the  fraud,  offer  to  rescind  the  contract  of  sale 
at  the  earliest  possible  moment  after  discover- 
ing the  fraud,  and  thus  abandon  his  remedy  by 
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contract.  By  retaining  the  securities,  when 
any  such  are  given,  or  by  not  so  offering  to 
reacind,  the  contract  becomes  binding  upon  both 
parties,  and  the  tort  is  waived.  BedfiM^  C.  J., 
in  Poor  v.   Woodbum,  25  Vt.  284. 

55.  Thus,  where  the  creditor  had  sued  upon 
the  contract  and  recovered  judgment ; — Held^ 
that  an  action  on  the  case  for  the  fraud  did 
not  lie.  Dyer  v.  TiUon.  28  Vt.  818.  45  Vt. 
167. 

56.  A  party  to  a  contract  has  a  right  to 
rescind  on  account  of  the  fraud  of  the  other 
party  as  soon  as  discovered ;  or  he  may  pro- 
ceed and  take  his  rights  under  the  contract, 
even  after  discovery  of  the  fraud,  and  maintain 
his  action  for  damages  for  the  fraud.  A  ratifi- 
cation of  the  contract  is  not  a  waiver  of  the 
claim  to  damages  for  the  fraud.  MdUory  v. 
LeaOi,  35  Vt.  156.   KeUy  v.  Pember,  Jb,  188. 

57.  Where  goods  are  purchased,  but  upon 
such  fraudulent  representations  on  the  part  of 
the  purchaser,  and  of  the  defendant  [a  third 
person],  as  to  authorize  a  rescinding  of  the  sale 
and  a  recovery  of  the  property,  and  the  property 
has  come  to  the  defendant  and  been  by  him  con- 
verted into  money,  the  vendor  may  waive  the 
tort  and  maintain  an  action  for  money.  But 
qwBre  as  to  this,  if  the  purchaser  himself  acted 
in  good  faith.    Phelps  v.  Conant,  80  Vt.  277. 

58.  Damages.  In  an  action  for  a  deceit  in 
the  sale  of  a  yoke  of  oxen,  sold  as  and  for  work- 
ing cattle,  the  referee  found  that  the  oxen  were 
worth  #25  less  for  work  than  falsely  represented, 
and  $10  less  for  beef.  Held,  that  the  plaintiff 
was  entitled  to  the  larger  sum.  Ladd  v.  Tx/rd, 
86  Vt.  194. 

59.  In  an  action  for  fraudulent  representa- 
tions in  a  sale,  and  actions  of  this  character, 
•the  general  rule  of  damages  is  the  difference 
between  the  value  of  the  property  as  it  really 
was  at  the  time  of  the  sale,  and  what  its  value 
would  have  been  had  the  representation,  for 
which  the  seller  Is  found  liable,  been  true.  He 
is  liable  only  for  such  damages  as  followed  in 
consequence  of  the  particular  representation  or 
representations  being  untrue,  for  which  the 
jury  find  him  liable.  For  a  disregard  of  this 
distinction  the  judgment  below  was  reversed, 
Bowman  v.  Pa/fker,  40  Vt.  410. 

60.  Pleadings.  In  an  action  for  deceit  or 
fraud  in  a  sale,  the  scienter  must  be  alleged  and 
proved.  Evidence  of  an  express  warranty 
alone  will  not  support  such  declaration.  Bates 
V.  Martiii,  Brayt.  78.  Barlow  v.  Etios,  Brayt, 
125.    3Vt.  57. 

61.  Case  of  an  attempt  to  draw  a  declaration 
sounding  in  fraud,  alleging  a  fraudulent  pur- 
pose, without  any  appropriate  facts  to  found  it 
upon.     Ids  V.  Gray,  11  Vt.  615. 

62.  Evidence.  An  action  for  fraud  in  the 
sale  of  lands  may  be  sustained  by  parol  testi- 
mcaiy,  and  it  is  not  necessary  that  the  fraud 


should  be  apparent  on  the  deed.  [The  fraud, 
in  thiQ  case,  was  in  pointing  out  wrong  bound- 
aries, and  misstating  the  quantity  of  land  con- 
veyed as  "more  or  less."]  JSandford  v.  Bose, 
2  Tyl.  428. 

63.  Gross  inadequacy  of  price  alone  is  evi- 
dence from  which  a  jury  will  be  warranted  in 
presuming  fraud,  or  mistake,  in  the  contract, 
unless  there  are  other  circumstances  in  the  case 
which  rebut  the  presumption.  Brown  v. 
Sawyer,  I  Aik.  180.    17  Vt.  82. 

64.  In  order  to  the  setting  aside  of  a  con- 
tract for  fraud,  imposition,  or  undue  influence, 
positive  and  direct  evidence  is  not  required. 
Though  these  must  be  proved,  yet  influence  is 
not  susceptible  of  direct  proof.  Conant  v. 
Jacksony  16  Vt.  885. 

65.  An  action  for  false  and  fraudulent  rep- 
resentations of  a  person's  circumstances  and 
credit,  is  not  an  action  of  a  criminal  nature, 
and  the  plaintiff  is  entitled  to  a  verdict  upon  a 
fair  balance  of  evidence  in  his  favor.  Cutler  v. 
Adams,  15  Vt.  287. 


FRAUDS,  STATUTE  OF. 

I.    Promise  op  Administrator. 
II.    Promise  to  Answer  for  the  Debt, 
&o.,  OF  Another. 

III.  Contract  for  the  Sale  of  Lands. 

IV.  Agreement  Not  to  be  Performed 

Within  One  Year. 
V.    Contract  for  the  Sale  of  Gk)OD8. 
VI.    The  Memorandum. 
VII.    Force      of     Contract     Without 

Memorandum. 
VIIT.    Pleading  and  Evidence. 

I.    Promise  of  Administrator. 

1.  A  verbal  promise  of  an  administrator  to 
pay  a  debt  of  his  intestate  out  of  his  own  estate, 
upon  a  consideration  not  for  his  personal  bene- 
fit, since  the  statute  of  frauds  of  Nov.  9,  1822, 
cannot  be  enforced.  Harrington  v.  Bieh,  6 
Vt.  666. 

II.    Promise  to  Answer  for  the  Debt,  &o., 
^F  Another. 

2.  Distiiietion  between  independent 
and  collateral  promises.  A  parol  promise 
to  pay  the  debt  of  another,  the  original  party 
remaining  still  liable,  is  within  the  statute  of 
frauds.  Cole  v.  Shurtleff,  41  Vt.  811.  Ander- 
son V.  Bams,  9  Vt.  186.  Fullam  v.  Adams, 
87  Vt.  891. 

3.  Where  a  promise  is  ancillary  to  and  in 
aid  of  the  promise  of  another,  it  is  within  the 
statute  of  frauds.    This  is  always  the 
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where  there  is  no  new  and  independent  consid- 
eration, and  there  exists  another  and  previous 
liability.    I^eveU  v.  Ingraham,  15  Vt.  422. 

4.  Where  an  agreement  is  auxiliary  to  a 
subsisting  agreement  which  remains  in  force 
for  the  party  now  claiming  on  the  new  contract, 
there  the  new  contract  is  collateral  to  the  other, 
is  within  the  statute  of  frauds,  and  must  be  in 
writing.  But  where  the  first  contract  is  rescind- 
ed, superseded,  or  abandoned,  so  as  not  to  be 
in  force  in  the  plaintiff's  favor,  then  th#  new 
contract  is  Independent,  and  is  not  within  the 
statute.     Sindtur  v.  Biehardson,  12  Vt.  38. 

6.  The  plaintiff,  being  under  a  contract 
with  a  third  person  to  build  a  house  on  land  of 
the  defendant  and  having  partly  completed  it, 
said  to  the  defendant,  **I  want  you  to  agree  to 
pay  me  for  the  building  of  the  house,  or  I  can 
do  no  more  to  it."  The  defendant  replied,  **Do 
you  go  on  and  finish  the  house,  and  I  will  pay 
you  for  it,  or  see  you  paid,"  and  thereupon  the 
plaintiff  went  on  and  completed  the  house.  In 
an  action  therefor  the  court  directed  a  verdict 
for  the  defendant,  ffeld  erroneous ; — that  if  it 
was  then  understood  that  the  plaintiff  wholly 
abandoned  the  first  contract  and  was  to  proceed 
entirely  on  the  employment  of  the  defendant, 
then  the  new  agreement  was  not  collateral,  and 
need  not  be  in  writing ;— and  that  this  was  a 
question  of  fact  for  the  jury  to  find.    lb. 

6.  Release  of  original  debtor.  Where 
by  the  promise  to  answer  for  the  debt  of  anoth- 
er, the  primary  debtor  is  released  and  the  second- 
ary liability  becomes  the  sole  debt,  the  case 
does  not  come  within  the  statute  of  frauds. 
Watson  V.  Jacobs,  29  Vt.  169.  Anderson  v. 
Bams,  9  Vt.  186.  WilUams  v.  I/UU,  86  Vt. 
828. 

7.  The  defendant  owed  B,  and  B  owed  the 
plaintiff  a  less  sum.  It  was  verbally  agreed 
between  the  three  parties,  that  the  defendant 
would  pay  B's  debt  in  discharge  of  B.  Held, 
that  the  defendant  was  liable  upon  such  agree- 
ment.    WiUiams  v.  LitUe, 

8.  The  promises  to  answer  for  the  debt,  de- 
fault, &c.,  of  another,  named  in  the  statute  of 
frauds,  are  those  of  suretyship,  or  guaranty  for 
the  debt  of  another  which  subsists  against  him ; 
for,  if  the  effect  of  the  new  promise  or  contract 
be  to  discharge  the  original  debt,  the  promis- 
sor  becomes  the  sole  debtor,  and  there  is  no 
debt  of  another  to  which  his  promise  is  collat- 
eral ;  therefore  such  promise  is  not  within  the 
purpose  and  spirit  of  the  statute,  and  need  not 
be  in  writing.  Poland,  C.  J.,  in  Fullam  v. 
Adams,  37  Vt.  394. 

9.  But  where  the  promise  is  a  mere  contract 
of  guaranty,  leaving  the  original  debt  subsist- 
ing, it  comes  within  the  statute,  though  a  dis- 
tinct consideration  therefor  be  paid  directly  to 
the  party  making  the  promise.    lb.,  899. 

l6.    Where  auditors  reported  that  the  defend- 


ant promised  to  see  the  plaintiff  paid  if  A  hired 
him,  and  A  did  hire  him  ;—Held,  that  this  was 
a  collateral  agreement,  and  by  the  statute  of 
frauds  must  be  in  writing.  Skinner  v.  Conant, 
2  Vt.  468. 

11.  An  undertaking  by  the  defendant, 
that  if  the  plaintiff  would  work  for  B  the  de- 
fendant would  pay  him  if  B  did  not,  was  held 
to  be  collateral  and  within  the  statute.  Aldrieh 
V.  JetceU,  12  Vt.  126. 

12.  A,  owing  B,  gave  him  a  verbal  order  on 
C  for  the  amount.  C  refused  to  pay  upon  such 
order,  requiring  a  written  order,  or  else  B's  ac- 
countable receipt  for  the  money  to  be  paid.  B 
received  the  money  and  gave  his  receipt  to  ac- 
count to  C  for  it  on  demand.  Afterwards  C 
called  on  B  for  payment  and  threatened  suit,  of 
which  B  gave  A  notice,  relying  upon  him  to 
settle  C's  demand.  A  claimed  that  he  had 
already  paid  C  in  discharge  of  B,  and  thereupon 
A  and  D  requested  B  to  suffer  a  suit  by  0,  and 
thus  afford  A  an  opportunity  to  prove  his  alleg- 
ed payment  and,  in  consideration  thereof,  orally 
prdmised  to  indemnify  B.  Held,  that  such 
promise  of  indemnity  was  not  affected  by  the 
statute  of  frauds,  and  that  it  bound  A  and  D. 
Peck  V.  Thompson,  16  Vt.  637. 

13.  If  a  promise  of  indemnity  is  not  collat- 
eral to  the  liability  of  some  other  person  to  the 
same  party,  it  is  not  within  the  statute  of 
frauds.  In  the  absence  of  all  evidence  that 
there  was  a  liability  of  any  other  person  to  the 
party  to  whom  the  promise  of  indemnity  was 
given,  to  which  such  promise  could  have  been 
collateral,  it  was  held  to  be  an  original  promise, 
and  not  within  the  statute.  Beaman  v.  RusseU, 
20Vt.206. 

14.  The  undertaking  of  a  factor,  authorized 
to  sell  goods  on  credit,  is  not  a  collateral  engage- 
ment, but  a  direct  and  absolute  one,  that  the 
debts  for  which  the  goods  are  sold  shall  be  paid 
at  the  time  they  are  due,  or,  in  other  words, 
that  they  shall  be  cash  in  the  principal's  ac- 
count at  the  time  they  are  due— and  so,  is  not 
within  the  statute  of  frauds.  Bradley  y.  Bichard- 
son  (U.  8.  C.  C),  23  Vt.  720. 

15.  The  defendant,  at  the  request  of  S,  car- 
ried  certain  papers  for  him  to  the  plaintiff,  that 
the  plaintiff  might  commence  certain  suits  for 
8.  The  plaintiff  refused  to  do  so,  unless  the 
defendant  would  become  responsible  for  the 
advances  in  the  suits.  The  defendant  assured 
the  plaintiff  that  8  was  good  for  that,  and,  if  not, 
he  (defendant)  was ;  and  thereupon  the  plain- 
tiff commenced  the  suits,  and  made  advances 
therein.  Held,  that  the  defendant's  undertak- 
ing was  collateral,  and  within  the  statute;  and 
that  the  defendant  was  not  liable  for  such  ad- 
vances, he  having  acted  in  good  faith,  although 
8  was  not  responsible.  Steele  v.  Towne,  28  Vt. 
771. 

16.  A  subsequent  oral  promise  to  pay,  in 
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such  case,  was  ?ield  to  be  without  consideration 
and  not  enforcible.    lb, 

17.  Where  a  partnership  was  formed,  and 
property  previously  purchased  by  one  of  the 
partners  and  not  paid  for,  went  into  the  part- 
nership and  for  its  use  ;—JIeld,  that  the  other 
partners  were  not  liable  therefor  to  the  original 
vendor,  and  that  their  subsequent  promise  to 
pay  him  was  within  the  statute.  Davis  v. 
Evans,  89  Vt.  182. 

18.  The  defendant,  a  widow,  promised  the 
plaintiff  that  if  he  would  not  present  his  ac- 
count against  her  deceased  husband's  estate, 
she  would  pay  it.  To  this  the  plaintiff  agreed 
and  did  not  present  his  account  for  allowance. 
There  was  no  property  of  the  estate  except  such 
as  by  law  passed  or  was  assigned  to  the  widow. 
Held,  that  the  promise  was  within  the  statute 
and  was  also  without  consideration.  Du/rant  v. 
Allen,  48  Vt.  68. 

19.  The  defendant  requested  the  plaintiff, 
an  attorney,  to  attend  to  certain  suits  in  which 
the  defenduit's  son  was  interested,  sa3ing  that 
he  (the  defendant)  would  pay  for  it.  The 
plaintiff  did  so,  and  made  his  charges  therefor 
directly  against  the  defendant.  It  did  not  ap- 
pear that  the  son  ever  employed  or  promised  to 
pay  the  plaintiff.  Held,  that  this  was  an  origi- 
nal promise,  and  not  within  the  statute.  Hodges 
V.  HaU,  29  Vt.  209. 

20.  The  preceptor  of  an  academy  requested 
one  of  his  pupils  to  assist  in  getting  up  an  ex 
hibition  of  the  pupils,  upon  the  understanding 
between  them  that  the  preceptor  would  indem 
nify  him  for  his  services  and  expenses  so  that 
he  should  lose  nothing,  although  subscriptions 
were  relied  upon  for  raising  the  necessary 
funds.  Held,  that  the  promise  t^  pay  what  the 
subscriptions  did  not,  was  an  original  promise 
and  not  within  the  statute,  there  being  no  other 
person  liable  for  the  same  debt.  Walker 
Narkm,  29  Vl.  226. 

21.  A  promise  made  to  one  summoned  as 
trusV^e,  that  if  he  will  pay  the  principal  debtor 
the  debt  due  him,  the  promissor  will  indemnify 
the  trustee  against  any  Judgment  which  may 
be  recovered  against  him  in  the  trustee  suit,  is 
not  within  the  statute.  8<mle  v.  Albee,  81  Vt. 
142. 

22.  Independent  promise  for  the  benefit 
of  a  third  person.  The  plaintiff  and  defend- 
ant were  both  members,  and  the  latter  steward, 
of  a  particular  Methodist  church  and  society. 
The  defendant,  in  discharge  of  his  duties  as 
steward,  applied  to  the  plaintiff,  saying:  ^'I 
want  you  to  board  W  (the  minister);  if  you 
will  do  it,  I  will  see  that  you  shall  be  well  paid, 
and  have  the  money  for  it.''  The  plaintiff 
boarded  W,  relying  upon  the  defendant  alone 
for  payment.  The  defendant  did  not  intend  to 
become  personally  liable,  but  the  plaintiff  did 
not  know  that  he  was  an  officer  of  the  society. 

22 


Held,  that  the  contract  of  the  defendant  was 
direct,  and  not  within  the  statute,  and  that  he 
was  liable  for  the  board  of  W.  Bttsfue  v.  Allen, 
81  Vt.  631. 

23.  The  performance  of  services  at  the  de- 
fendant's request  and  on  the  faith  of  his  promise 
to  pay»  creates  a  direct  original  indebtedness, 
not  collateral,  and  is  not  within  the  statute  of 
frauds,  although  the  services  were  solely  for 
the  benefit  of  a  third  person,  and  that  known 
to  the  plaintiff.    Eddy  v.  Davidson,  42  Vt.  56. 

24.  Though  the  facts  might  also  create  a 
liability  on  the  part  of  such  third  person,  they 
would  only  show  a  direct  joint  indebtedness, 
not  within  the  statute.    lb. 

25.  The  plaintiff,  a  physician,  was  called 
upon  by  the  defendant's  daughter  to  attend 
upon  her  during  her  last  sickness.  She  was  of 
full  age  and  married,  her  husband  being  in  the 
army,  and  she  stopping  with  an  aunt.  The 
plaintiff  made  his  charges  against  the  defend- 
ant. After  several  visits,  the  defendant  told 
the  plaintiff  he  wanted  him  to  keep  on  as  before 
and  he  would  pay  him— pay  the  whole  bill. 
Relying  upon  this,  the  plaintiff  continued  his 
services.  Held,  that  the  defendant  was  liable 
for  the  entire  bill.  Bagley  v.  Moulton,  42  Vt. 
184 ;  and  see  Hoberts  v.  Oriswold,  35  Vt.  496. 

26.  Belease  of  debtor.  Where  the  defend- 
ant, upon  a  consideration  moving  from  a 
debtor,  agreed  to  pay  his  debt  to  the  plaintiff, 
and  the  plaintiff  consented  to  charge  the  debt 
to  the  defendant  on  his  request ;— Held,  that 
this  was  an  original  undertaking,  by  which  the 
original  debtor  was  released,  and  was  not  within 
the  statute  of  frauds.  Oleason  v.  Briggs,  28 
Vt.  185. 

27.  The  plaintiff  made  a  coat  for  B,  and,  in 
consideration  that  the  plaintiff  would  deliver  it 
to  B,  the  defendant  verball}'  promised  to  pay 
the  price.  The  plaintiff  thereupon  delivered 
the  coat  to  B,  and  B  **  was  discharged  from  the 
debt."  Held,  that  the  promise  was  not  within 
the  statute,  and  that  the  defendant  was  liable 
as  sole  debtor  in  the  action  of  book  account. 
Watson  V.  Jacobs,  29  Vt.  169. 

28.  The  plaintiff,  administrator  of  an  estate, 
delivered  all  the  assets  to  the  defendant,  in  con- 
sideration whereof  the  defendant  promised,  by 
parol,  to  pay  all  claims  that  might  thereafter 
come  up  against  the  plaintiff  as  such  adminis- 
trator. Held,  that  the  defendant's  promise  was 
an  original  undertaking  of  indemnity,  and  not 
within  the  statute.  Randall  v.  KeU^,  46  Vt. 
168. 

29.  The  defendant  retained  the  plaintiff  as 
his  attorney  in  any  litigation  which  might  grow 
out  of  a  conveyance  made  to  him  by  his  brother 
John,  who  had  failed,  and  in  consideration  of 
such  retainer  promised  the  plaintiff,  verbally, 
to  pay  him  one-half  of  a  debt  of  John  due  to 
the  plaintiff,  and  to  pay  the  plaintiff  reasonable 
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feeB  and  charges  for  his  services.  Heldy  that 
the  promise  to  pay  the  debt  of  John  was  within 
the  statute,  and  could  not  be  enforced  by  an 
action.     Fullam  v.  AdarM,  37  Vt.  891. 

30.  Promissor  receiving  fdnds.  We 
know  of  no  case  in  this  State,  where  the  parol 
promise  of  one  to  pay  the  debt  of  another— the 
original  debtor's  liability  continuing— has  been 
upheld  upon  any  other  consideration  than  the  re- 
ceipt of  some  fund  or  other  security,  either 
from  the  debtor  or  creditor,  charged  with  the 
payment  of  the  debt,  so  that  a  trust  or  duty 
was  thereby  created  to  pay  the  debt;  and  so 
that  in  making  payment  of  the  debt  he  would 
be  really  fulfilling  an  obligation  of  his  own. 
When  carried  further  than  this,  the  statute  of 
frauds  is  really  repealed.  Poland^  Q.  J.  /*., 
405. 

31.  Thus,  where  the  plaintiff,  as  a  guardian, 
held  securities  and  property  of  his  ward  and  a 
sum  was  due  him  as  guardian,  and  the  defend- 
ant promised,  that  if  the  plaintiff  would  deliver 
to  him  such  securities  and  property  of  the  ward, 
he  would  pay  the  plaintiff  the  sum  so  due  him 
as  guardian  -,— Heldy  that  such  promise  was  not 
within  the  statute.  French  v.  Thompson,  6  Vt. 
64. 

32.  Where  the  original  debtor  places  prop- 
erty of  any  kind  in  the  hands  of  a  third  person, 
and  that  person,  in  consideration  thereof,  prom- 
ises the  creditor  to  pay  the  debt,  the  promise  is 
binding,  although  not  in  writing,  and  although 
the  original  debtor  may  still  remain  liable. 
WaU  V.  Wait,  28  Vt.  850.  MerriU  v.  Englesby, 
28  Vt.  160.    Smith  v.  Rogers,  35  Vt.  140. 

33.  The  plaintiff  and  defendant  were  cred- 
itors of  the  same  debtor,  and  the  plaintiff  wa8 
about  to  attach  certain  property  of  the  debtor 
which  the  plaintiff  knew  of  and  which  he  could 
attach  in  preference  to  any  other  person,  when 
the  defendant  promised,  that  if  the  plaintiff 
would  forbear  to  attach  and  allow  the  defend- 
ant to  attach,  he  would  pay  the  plaintiff's  debt. 
The  plaintiff  did  so  forbear  and  allowed  the 
defendant  to  attach  and  secure  his  own  debt. 
Held,  that  this  promise  was  not  within  the 
statute  of  frauds.  Lampson  v.  Hohart,  28  Vt. 
697.  (The  court  treated  this  as  a  case  where 
the  plaintiff  had  obtained  a  security  for  his 
debt,  and  the  promise  made  in  consideration  of 
its  surrender.  Fullam  v.  Adams,  87  Vt.  404.) 
Smith  v.  Rogers,  36  Vt.  140. 

34.  The  plaintiff  had  an  attachment  on  cer- 
tain logs  of  his  debtor,  Brown,  andhadtitisteed 
certain  debtors  of  Brown.  In*  consideration 
that  the  plaintiff  would  release  his  attachment 
on  the  logs  and  release  the  trustees  [so  that  the 
defendant  could  bid  off  the  logs  at  a  sheriff's 
sale  and  have  them  sawed  by  the  trustees, 
FuUam  v.  Adams,  87  Vt.  404]  the  defendant 
promised  the  plaintiff  to  pay  him  flOO  of 
Brown's  debt.    Held,  that  such  promise  was 


not  within  the  statute.    Cross  v.  Richardson,  80 
Vt.  641. 

35.  The  plaintiff  had  a  debt  against  the 
defendant's  father,  who  had  died,  leaving  an 
ample  estate.  The  defendant,  being  sole  heir, 
promised  the  plaintiff  to  pay  the  debt,  if  he 
would  not  present  his  claim  for  allowance 
agamst  the  father's  estate.  The  plaintiff  for- 
bore to  so  present  his  claim,  whereby  it  became 
discharged,  and  his  claim  against  the  funds  in 
the  hands  of  the  defendant  released.  Held, 
that  the  promise  was  not  within  the  statute, 
and  was  binding.  Templeton  v.  Rctscom,  83 
Vt.  182. 

III.      CONTBAOTS   FOR  THE  SaLE  OF   LaNDS,  &0. 

36.  A  contract  for  labor  in  cutting  down 
trees  and  clearing  land  is  not  within  the  statute 
of  frauds.    Forbes  y.  HamHton,  2  Tyl.  856. 

37.  Standing  trees.  In  trespass  for  cut- 
ting and  removing  trees,  where  the  plaintiff's 
title  to  the  trees  was  derived  from  a  parol  con- 
tract of  purchase  of  the  land  owner,  made  21  or 
22  years  before,  of  all  the  timber  on  certain 
land  to  be  taken  off  dX  any  time  the  vendee 
should  like,  though  it  was  expected  by  the 
vendor  that  it  would  be  taken  in  ten  years ; — 
Held,  that  the  purchase  was  of  an  interest  in 
land,  and  within  the  statute  of  frauds.  Buck 
V.  Pickwell,  27  Vt.  167.  (Appro9>ed,  **to  the 
extent  of  the  matter  decided,"  Fitch  v.  Burk, 
88  Vt.  687.  "The  opinion"  in  this  case  has 
not  "the  force  of  authority  beyond  the  very 
point  of  judgment."  Sterling  v.  Baldwin,  42 
Vt.  309.) 

38.  In  a  case  where  it  was  held  that  the  sale 
of  standing  timber  was  a  sale  of  an  interest  in 
land,  and  so  the  contract  was  required  to  be  in 
writing,  it  was  further  held,— thai  where  the 
contract  was  by  parol,  and  the  purchaser  had 
paid  the  consideration  and  had  entered  upon 
the  land  from  time  to  time  and  cut  part  of  the 
timber,  it  became  his  as  fast  as  cut,  although  he 
could  maintain  no  action  for  a  trespass  to  the 
standing  timber.  Buck  v.  Piekwell.  Yale  v. 
Seelei/,  15  Vt.  221. 

39.  The  statute  of  frauds,  touching  the  sale 
of  lands,  applies  to  actions  brought  to  enforce 
rights  dependent  upon  and  resulting  from  the 
contract ;  and  is  not  limited  to  those  cases 
where  the  contract  must  necessarily  be  set  out 
in  the  declaration.    B^uck  v.  PickweU. 

40.  Lease.  A  ccnitract  for  a  lease  of  land 
to  commence  in  futuro  is  within  the  statute, 
and  must  be  in  writing.  Hawley  v.  Moody,  24 
Vt.  608. 

41.  Excliange.  The  parties  contracted  by 
parol  to  exchange  lands.  The  plaintiff  con- 
veyed  according  to  the  contract.  The  defend- 
ant conveyed  but  a  portion  of  the  land  agreed 
to  be  conveyed  by  him,  and  refused  to  convey 
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the  residue.  Held^  that  the  contract  was  within 
the  statute  as  '*  for  the  sale  of  lands,"  and  that 
no  action  at  law  lay  upon  it.  Hibbard  v. 
Whitney,  18  Vt.  21.    82  Vt.  869.    26*  Vt.  697. 

42.  Agreement  to  reconvey.  The  plain- 
tiff  conveyed  land  to  the  defendant,  for  an 
agreed  price  paid,  under  a  parol  agreement  that 
the  defendant  would  convey  to  any  purchaser 
at  a  higher  price  whom  the  plaintiff  should  find 
within  one  year,  and  the  plaintiff  should  have 
one-half  the  gain.  Heldy  that  the  contract  was 
within  the  statute  as  **for  the  sale  of  lands," 
that  the  plaintiff  could  not  recover  thereon, 
nor  for  his  expenses  in  looking  up  such  pur- 
chaser.    Ballard  v.  Band,  82  Vt.  866. 

43.  Question  of  price.  Land  was  sold  at 
an  agreed  price  per  acre,  and  was  measured 
and  computed  by  the  parties,  and  conveyed  and 
paid  for  according  to  such  computation.  There 
was  an  error  in  the  computation,  by  mutual 
mistake,  by  which  more  was  paid  for  the  land 
than  the  grantor  was  entitled  to  by  the  contract. 
Heldj  that  the  grantee  could  recover  back  the 
excess  paid,  although  the  contract  was  not  in 
writing,  and  tliis  without  an  offer  to  rescind. 
White  Y.  Miller,  22  Vt.  880. 

44.  The  plaintiff  purchased  of  defendant  a 
lot  of  land  for  $60,  and  paid  him,  and  received 
from  the  defendant  a  quit-claim  deed  thereof ; 
and  the  defendant  promised  the  plaintiff  to  re- 
fund the  money  if  he  did  not  acquire  a  good 
title  by  the  deed.  No  title  was  conveyed  by 
the  deed.  Held,  that  the  plaintiff  could  recover 
back  the  money;  the  court  treating  it  as  a 
question  of  price  only,  resting  in  parol— that  is, 
f60  for  the  whole  lot,  if  the  defendant  had  title 
to  it,  and  in  the  same  proportion  for  all  he  had 
title  to.  Thayer  v.  Viles,  23  Vt.  494.  41  Vt. 
646. 

45.  Where  the  defendant  sold  to  the  plain- 
tiff his  share  in  an  estate,  for  a  certain  price, 
and  conyeyed  all  his  interest  in  the  premises  by 
quit-claim  deed  reciting  the  {Consideration  as 
paid,  but  agreed  by  parol  that  if  another  heir, 
supposed  to  be  dead,  should  turn  out  to  be  alive, 
whereby  the  share  so  sold  would  be  reduced,  he 
would  refund  a  certain  part  of  the  price  paid, 
and  such  heir  was  in  fact  living ; — Held,  that 
the  plaintiff  was  entitled  to  recover  upon  such 
parol  agreement.  Holbrook  v.  Holbrook,  80  Vt. 
482. 

46.  Guaranty  of  quantity.  In  a  bargain, 
not  in  writing,  for  the  sale  of  several  parcels  of 
land  for  one  gross  price,  the  defendant  repre- 
sented and  guarantied  that  one  of  the  parcels 
contained  a  certain  number  of  acres.  After  the 
conveyance  and  payment  of  the  price,  the  pur- 
chaser brought  an  action  of  assumpsit,  counting 
upon  such  guaranty  and  adding  the  common 
money  counts,  to  recover  back  the  excess  paid 
ifx  an  ascertained  deficiency  in  the  quantity. 
Held,  that  the  guaranty  was  part  of  the  con- 


tract of  sale,  and  the  consideration  of  the  whole 
contract  was  entire  and  indivisible,  and,  being 
**a  contract  for  the  sale  of  lands,"  was  within 
tlie  statute  of  frauds ;  and,  not  being  in  writing, 
no  action  lay  upon  it.  Dyer  v.  Qranes,  87  Vt. 
869. 

47.  Oral  agreement  conveys  no  interest. 
An  oral  agreement  for  the  purchase  and  con- 
veyance of  real  estate,  though  followed  by  part 
payment  and  security  given  for  the  balance  of 
the  price  according  to  the  agreement,  is  but  a 
promise,  and  conveys  no  interest,  legal  or  equit- 
able, in  the  estate,  nor  amounts  in  law  to  a 
permission  or  license  to  enter  upon  and  enjoy 
it ;  and  the  agreement,  standing  alone,  is  not 
even  evidence  of  a  license  to  enter  before  the 
conveyance  has  been  made  and  its  terms  ap- 
proved and  accepted ;  and,  until  the  conveyance 
has  been  made,  the  purchaser,  without  license 
in  fact  given,  is  a  trespasser  by  his  entry  upon 
the  estate.     WlUteher  v.  Morey,  89  Vt.  469. 

48.  The  sale  of  an  interest  in  land,  without 
writing,  is  not  a  suflScient  consideration  for  an 
agreement  to  pay  the  purchase  price.  Davia  v. 
Fa/rr,  26  Vt.  692. 

49.  Under  a  verbal  contract  for  the  sale  of 
real  estate,  the  tender  of  a  deed,  not  accepted, 
does  not  entitle  the  vendor  to  maintain  an 
action  for  the  price.  King  v.  Bndth,  88  Vt. 
22. 

50.  When  fully  executed,  an  action 
lies  for  the  price.  Where  land  has  been  con- 
veyed,  and  the  contract  of  sale,  though  not  in 
writing,  has  been  fully  executed  on  the  part  of 
the  grantor,  and  nothing  remains  to  be  done 
but  the  pa3rment  of  the  stipulated  price,  an 
action  at  law  can  be  sustained  to  recover  such 
price.  Such  case  is  not  within  the  statute  of 
frauds.  Bank  v.  Ormsby,  28  Vt.  721.  Hibbard 
V.  WMtney,  18  Vt.  28.  Thayer  v.  Viles,  23  Vt. 
494.  Ikms  v.  Farr,  26  Vt.  696.  Hodges  v. 
Orem,  28  Vt.  868.  Ballard  v.  B<md,  82  Vt. 
858.    Dyer  v.  Graces,  87  Vt.  876. 

51.  So,  in  case  of  a  parol  sale  of  a  pew  in  a 
meeting  house,  where  the  purchaser  took  pos- 
session and  destroyed  the  pew  and  its  identity, 
in  repairing  and  remodelling  the  meeting  house, 
so  that  he  received  all  the  benefit  and  advan- 
tage he  could  possibly  have  had  by  the  pur-  . 
chase,  if  a  deed  had  been  executed; — Held,  that 
the  vendor  could  recover  the  price  agreed  to  be 
paid,  although  the  contract  was  not  in  writing, 
and  no  deed  had  been  delivered.  Hodges  v. 
Oreen,  as  explained  and  limited  in  Ballard  v. 
Bond,  82  Vt.  869. 

52.  Action  to  recover  back  price.  The 
plaintiff  had  made  a  parol  agreement  for  the 
purchase  of  land  and  paid  part  of  the  price  and 
brought  suit  to  recover  it  back,  but,  it  appear- 
ing that  the  defendant  had  been  ready  to  con- 
vey, there  was  judgment  for  the  defendant. 
(29  Vt.  610.)    The  plaintiff  brought  a  second 
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action  for  the  money  paid,  and  upon  proof  that 
the  parties,  after  the  flrat  judgment,  treated  the 
contract  as  still  subsisting  and  open,  and  the 
money  paid  as  paid  towards  the  price  of  the 
land,  and  that  the  plaintiff  had  offered  to  pay 
the  balance  of  the  price  and  the  defendant  liad 
refused  to  convey,  the  plaintiff  was  aUowed  to 
recover.     Cobb  v.  HaU,  88  Vt.  288. 


IV.    AeREiMENT   Not    to     bi 
Within  One  Year. 


Performed 


63.  It  is  only  where  it  appears  by  the  agree- 
menjt  that  it  is  not  to  be  performed  within  one 
year,  that  the  statute  of  frauds  requires  it  to  be 
in  writing.  If  the  thing  rests  on  contingency, 
and  clearly  may  be  performed  within  a  year, 
the  statute  does  not  apply.  Blanehard  v.  Weeks, 
84  Vt.  589.  Bedfield,  J.,  in  Hinckley  v.  8(mth- 
gate,  11  Vt.  480.  Sherman  v.  ChampUun  Tr. 
Co,,  31  Vt.  162, 182. 

54.  The  defendant  by  parol  agreed  with  the 
plaintiff  to  refrain  from  the  practice  of  medi- 
cine at  A,  while  the  plaintiff  should  reside  and 
practice  medicine  at  A,  and  forever.  Held. 
that  the  engagement  of  the  defendant  was  per- 
sonal, terminating  at  his  death,  and,  as  full  per- 
formance might  be  complete  within  one  year, 
the  agreement  was  not  within  the  statute. 
Blcmehard  v.  Weeks, 

55.  An  agreement,  not  in  writing,  must  be 
capable  of  being  completely  performed  within 
one  year— that  is,  on  the  side  of  the  party 
sought  to  be  charged  with  its  breach— in  order 
to  be  exempt  from  the  operation  of  the  5th 
clause  of  the  statute  of  frauds.  If  to  be  per- 
formed, part  in  one  year  and  part  thereafter, 
the  whole  is  within  the  statute.  Squire  v, 
WhippU,  1  Vt.  69.  FooU  v.  Emerson,  10  Vt. 
888.  Hinckley  v.  8<mthg(Ue,  11  Vt.  428.  8h£ehy 
V.  Adarene,  41  Vt.  541. 

56.  Whether  or  not  the  statute  applies  to 
the  case  of  a  verbal  contract,  which,  by  its 
terms,  is  to  be  performed  within  one  year  by 
one  party  but  not  to  be  performed  within  one 
year  by  the  other  party,  depends  upon  which 
party  is  sued.  In  an  action  against  the  party 
who  is  to  perform  his  part  within  the  year, 
the  statute  does  not  apply ;  but  in  an  action 
against  the  other  party,  it  does  apply.  Sheehy 
V.  Adarene.  Pierce  v.  Pcdne,  28  Vt.  84. 

V.    Contract  por  the  Sale  of  Goods. 

57.  Executory  contracts.  The  statute  of 
frauds  (Sec.  2)  applies  as  well  to  executory 
contracts  for  the  sale  and  delivery  of  goods,  as 
to  contracts  for  immediate  sale  and  delivery. 
Ide  V.  8tanton,  15  Vt.  685. 

58.  Contract  to  manofekcture.  Held,  (l), 
Executory  contracts  are  within  the  statute  of 
frauds;  (2),    Contracts  for   the  manufacture 


and  future  delivery  of  goods,  wares  and  mer- 
chandise are  not  within  the  statute ;  but,  (8), 
to  come  within  this  second  class,  the  contract 
must  require  the  performance  of  such  work  and 
labor  upon  the  property  which  may  be  the  sub- 
ject matter  of  the  contract,  as  diall  materially 
and  essentially  change  the  character  of  the  prop- 
erty itself,  so  that  the  property,  as  it  is  to  be 
when  delivered,  shall  be  substantially  different 
from  what  it  is  at  the  time  the  contract  is  en- 
tered into.     Ellison  v.  Brigham,  88  Vt.  64. 

59.  The  defendant  agreed,  by  parol,  to  cut 
down  all  the  trees  on  his  land  fit  for  logs,  to  cut 
the  same  into  logs  and  draw  and  deliver  the 
same  to  the  plaintiff,  at  a  place  named,  within 
the  existing  period  of  sledding, —to  be  paid  for 
at  a  specified  price  per  cord  when  delivered  and 
measured.  In  an  action  for  refusal  to  cut  and 
deliver  the  ]ogB;—Held,  that  the  contract  was 
not  one  for  manufacture  and  delivery,  but  was 
a  contract  for  the  sale  of  all  the  logs  that  the 
specified  trees  would  make,  and  was  within  the 
statute.    Jb, 

60.  Stock.  The  plaintiff,  without  writing, 
purchased  of  the  defendant  certain  diares  of 
stock  in  a  company  at  a  given  price  then  paid, 
and  took  delivery  of  the  stock  upon  the  defend- 
ant's orally  agreeing  to  take  it  back  and  repay 
the  plaintiff  therefor,  on  request.  The  plaintiff 
afterwards  tendered  back  the  stock,  and  de- 
manded repayment.  Held,  that  the  agreement 
for  repayment  was  part  of  the  original  contract 
of  purchase,  qualifying  it,  and  that  the  statute, 
as  to  a  memorandum  in  writing,  did  not  apply 
to  it.     Fay  v.  Wheeler,  44  Vt.  292. 

61.  Earnest— Part  payment.  Where  a 
contract,  not  in  writing,  is  taken  out  of  the 
statute  of  frauds  by  the  payment  of  earnest 
money,  its  terms  may  be  afterwards  varied  by 
parol  in  respect  to  the  time  of  performance, 
without  any  new  consideration ;— **  the  consid- 
eration for  the  old  agreement  being  imported 
into  the  new  agreement,  which  is  substituted 
for  it.*'    Packer  v.  Steward,  84  Vt.  127. 

62.  Where  parties  in  making  a  contract 
omit  to  do  what  the  statute  requires  to  be  done 
to  make  a  valid  contract, — as  part  payment, 
&c.,— it  requires  the  consent  of  both  parties  to 
supply,  subsequently,  the  thing  omitted.  Wil- 
son,  J.,  in  Edgerton  v.  Hodge,  41  Vt.  676;  and 
held,  in  such  case,  that  a  subsequent  demand 
by  the  seller  of  part  payment,  or  earnest, 
though  in  writing,  does  not  bind  him  to  accept 
it  when  offered.    H>. 

63.  Accepting  and  receiving.  A  con- 
tract for  the  sale  of  goods,  under  the  second  sec- 
tion of  the  statute  of  frauds,  may  be  proved  by 
parol,  and  an  action  lies  thereon,  provided  the 
purchaser  accepts  and  receives  a  part  of  the 
goods,  &c.  (Distinction  taken  between  1st  and 
2nd  sections.)     Strong  v.  Dodds,  47  Vt.  848. 

64.  In  order  to  perfect  a  sale  of  goods,  under 
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the  statute,  something  more  is  necessary  than  a 
mere  delivery ;  the  purchaser  must  **accept  and 
receive  part  of  the  goods."  Spenoer  v.  Haie,  80 
VL  314.  (Hbbs  v.  BmjanUn,  45  Vt.  124. 

65.  Delivery  to  carrier.  The  delivery  of 
goods  purchased  to  a  common  carrier  selected 
by  the  purchaser,  if  accepted  by  the  carrier 
and  forwarded,  is  a  sufficient  acceptance  an^ 
receipt  by  the  purchaser  to  satisfy  the  statute. 
Spencer  v.  ffcUe, 

66.  The  plaintiff,  pursuant  to  the  defendant's 
order,  packed  the  goods  ordered  on  purchase, 
nuffked  them  addressed  to  the  defendant,  and 
delivered  them  to  a  railroad  company,as  ordered, 
for  transportation  to  the  defendant,  charges  f ol-, 
lowing,  and  duly  advised  the  defendant.  The 
goods  were  lost  on  the  way  and  never  came  to 
the  defendant.  Meld,  that  the  railroad  com- 
pany was  the  servant  and  agent  of  the  defend- 
ant, so  that  the  receipt  of  the  goods  by  it  was 
such  a  receipt  and  acceptance  by  the  defendant 
as  answered  the  statute.     Strang  v.  Dodds^  47 

67.  Other  instances.  The  plaintiff  sold 
to  the  defendant,  at  auction,  16  dieep,  then  in 
the  plaintiff's  yard,  for  $80.00.  Upon  the 
defendant's  suggestion,  the  parties  put  the  sheep 
into  another  yard  of  the  plaintiff,  when  the 
defendant  told  the  plaintiff  that  if  he  would 
keep  the  sheep  until  the  next  Saturday,  he 
(defendant)  would  then  come  and  get  them, 
and  pay  all  bills.  To  this  the  plaintiff  assented 
and  so  kept  the  sheep,  and  on  the  next  Satur- 
day the  defendant  declined  to  take  the  sheep. 
In  an  action  for  the  price;— ^«^  that  the 
defendant  did  so  '* accept  and  receive"  the 
sheep,  as  to  satisfy  the  statute.  Chreen  v.  Mer* 
riam,  38  Vt.  801. 

68.  Where  a  purchaser  of  goods  has  an 
election  to  repudiate  a  delivery,  as,  under  the 
statute  of  frauds,  he  must  do  it  immediately 
or  he  is  bound  by  the  acquiescence  as  an  accept- 
ance.    Spencer  v.  Hale,  80  Vt.  814. 

69.  The  plaintiff  sold  to  the  defendants,  by 
parol,  a  quantity  of  logs  at  a  saw  mill  for  a  cer- 
tain price  per  M  feet,  board  measure,  neither 
party  counting  or  knowing  the  number  of  logs, 
the  plaintiff  to  procure  the  logs  to  be  sawed  into 
boards  at  his  own  expense,  but  as  the  defend- 
ants should  direct.  They  did  direct  the  miller 
how  the  logs  should  be  sawed,  and  they  were 
sawed  accordingly,  they  informing  him  that 
they  had  bought  the  logs.  Before  the  logs 
were  sawed,  they  offered  to  sell  the  lumber  and 
engaged  a  man  to  draw  away  the  boards  from 
the  board-way  for  them,  but  he  neglected  to  do 
so,  and  the  plaintiff,  on  the  call  of  the  miller  to 
clear  the  board-way,  drew  away  the  boards  as 
sawed,  and  piled  them  up,  and  notified  the 
defendants  of  the  measurement  and  demanded 
payment,  but  the  defendants  refused  either 
to  pay  or  to  take  the  boards.    Held^  that  this 


was  a  contract  for  the  sale  of  the  logs  as  boa/rde, 
and  that  there  was  no  acceptance  of  the  boards 
sufficient  to  take  the  case  out  of  the  statute. 
Gorham  v.  Fisher,  80  Vt.  428. 

70.  Under  a  parol  contract,  within  the  stat- 
ute of  frauds,  to  furnish  and  deliver  a  certain 
quantity  of  lumber  of  different  specified  kinds, 
at  one  fixed  price  per  thousand  feet  for  all  kinds, 
the  boards  and  plank  to  be  * 'square-edged,"  the 
plaintiff  drew  a  part  of  the  several  kinds,  and 
deposited  it  on  a  common  near  the  defendant's 
house,  the  defendant  helping  to  unload  it.  After 
a  time,  the  defendant  observed  that  some  of  the 
boards  and  plank  were  **wany-edged,"  and  sent 
word  to  the  plaintiff  that  he  should  not  accept 
the  **  wany-edged"  boards  and  plank.  The 
plaintiff  then  gave  the  defendant  notice  in 
writing,  that  he  rescinded  the  contract  and 
notified  the  defendant  not  to  meddle  with  nor 
use  the  lumber.  The  lumber  had  not  then  been 
measured,  nor  any  part  been  used  or  paid  for 
by  the  defendant.  The  defendant  afterwards 
appropriated  the  lumber.  Held,  that  he  was 
liable  in  trover  therefor.  Montgomery  v.  Richer, 
48  Vt.  166.. 

71.  Part  payment.  The  plaintiff  con- 
tracted by  parol  with  the  defendant  for  81 
sheep,  at  a  stated  price,  to  be  delivered  as  he 
should  want  them  for  butchering.  The  defend- 
ant delivered  20  upon  the  contract,  which  the 
plaintiff  received  and  paid  for  at  the  contract 
price,  as  delivered.  The  defendant  refused  to 
deliver  the  remaining  11  sheep,  and  this  action 
was  brought  to  recover  damages  for  such  refusal. 
Held,  that  there  was  an  acceptance  upon  the 
contract  of  part  of  the  property  purchased,  and 
a  payment  of  part  of  the  purchase  money, 
either  of  which  was  sufficient  to  take  the  con- 
tract out  of  the  statute  of  frauds,  and  make  it 
bindingiis  an  executory  contract.  Miehardeon 
V.  Squires,  87  Vt.  640. 

72.  The  plaintiff,  by  verbal  contract,  sold 
the  defendant  a  specified  number  of  bushels  of 
potatoes,  at  a  specified  price  per  bushel,  amount- 
ing to  more  than  $40.  The  price  falling  in  mar- 
ket, the  defendant  wrote  the  plaintiff  to  buy  no 
more  potatoes  until  the  plaintiff  heard  from 
him,  and,  after  this,  received  one  car  load  upon 
the  contract,  and  subsequently  paid  for  such 
car  load.  Held,  that  this  was  such  part  accept- 
ance and  payment  as  took  the  contract  out  of 
statute.    Danforth  v.  Walker,  40  Vt.  267. 

73.  H  agreed  to  take  of  D  a  quantity  of  apples, 
and  D  sent  several  barrels  more  than  H  agreed 
to  take,  with  word  that  what  H  could  not  sell 
he  (D)  would  take  back.  I)  afterwards  agreed 
to  purchase  of  H  a  lot  of  poultry  amounting  to 
more  than  $40,  and  it  was  then  agreed  that  H 
should  keep  all  the  apples  at  a  price  then  agreed 
upon,  and  this  should  apply  as  part  payment 
for  the  poultry.  Held,  that  this  was  a  then 
present  part   payment,    sufficient   under  the 
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statute  of  frauds.     D&no  v.  Worthen,  87  Vt. 
108. 

74.  An  antecedent  debt,  agreed  to  be  paid 
and  extinguished  at  the  time  and  so  actually 
paid,  may  be  part  payment  on  a  contract  for 
the  sale  of  goods,  &c.,  to  satisfy  the  statute, 
though  not  shown  by  writing,  indorsement, 
credit  or  receipt ;  but  it  must  be  more  than  an 
agreement  that  it  shaU  be  so  applied.  It  must  be 
pay  dowriy  and  so  understood.    lb. 

VI.    The  Memorandum. 

75.  Completeness.  The  written  note  or 
memorandum,  to  satisfy  the  statute  of  frauds, 
must,  either  by  its  own  language  or  by  reference 
to  something  else,  contain  such  a  description  of 
the  contract  actually  made,  as  shall  obviate  the 
necessity  of  resorting  to  parol  evidence  in  order 
to  supply  any  term  of  the  contract,  essential  to 
its  validity.    Ide  v.  Stanton,  15  Vt.  686. 

76.  A  stipulated  price  enters  into  the  legal 
contemplation  of  a  bargain,  or  contract  of  sale ; 
and,  therefore,  a  note  or  memorandum  which 
does  not  furnish  evidence  of  the  price,  is  insuffi- 
cient under  the  statute.    Ih. 

Tt,  A  written  admission  of  a  previous  oral 
contract,  signed  by  the  party  to  be  charged, 
satisfies  the  statute ;  nor  need  this  be  comprised 
in  a  single  paper,  or  document,  but  distinct 
writings,  and  of  different  dates,  properly  con 
ducing  to  prove  the  contract,  are  competent 
evidence.    Ih. 

78.  The  memorandum  of  a  contract,  such 
as  to  satisfy  the  statute,  must  contain  the  sub- 
stantial terms  of  the  contract,  expressed  with 
such  certainty  that  they  may  be  understood 
from  the  contract  itself,  or  from  some  other 
writing  to  which  it  refers,  without  resorting  to 
parol  evidence.  Bennett,  Z.y  in  BtLck  v.  Pick- 
well,  27  Vt.  167. 

79.  Statement  of  consideration.  The 
statute  does  not  require  that  the  consideration 
should  appear  in  writing,  but  only  the  promise 
of  the  party  to  be  charged.  Smith  v.  Ide,  8  Vt. 
290 ; — the  word  agreement  being  **  held  suscep- 
tible of  a  meaning  somewhat  short  of  its  strict 
legal  import,  and  to  be  synonymous  with  special 
promiee  or  undertaking.^*  Bayce,  J.,  in  Ide  v. 
Stanton,  15  Vt.  691. 

80.  It  is  not  necessary  that  the  considera- 
tion of  a  written  contract  should  appear  in  the 
writing,  whether  or  not  the  agreement  is  re- 
quired by  the  statute  to  be  in  writing,  but  the 
consideration  may  be  proved  by  parol.  Smith 
V.  Ide,  8  Vt.  290.  Patchin  v.  Swift,  21  Vt. 
292.  Troy  Academy  v.  Neleon,  24  Vt.  189. 
Gregory ^Y.  Oleed,  88  Vt.  405 ;  and  see  Phe^s 
V.  Steteart,  12  Vt.  256. 

81.  Kind  of  writing.  An  exception,  in  a 
deed  of  lands,  of  the  timber  on  the  lands  which 
^he  grantor  ** h^  sold  to  A  P"  wf^  held  pot  to 


be  a  memorandum  of  the  contract  between  the 
grantor  and  A  B,  such  as  to  satisfy  the  statute 
of  frauds.    Buck  v.  PickweU,  27  Vt.  167. 

82.  June  80,  1864,  Adams  conveyed  by 
warranty  deed  to  Sterling  certain  lands,  with 
this  reservation  in  the  deed:  ** Reserving  to 
myself  all  the  hemlock  timber  standing  [thereon] 
with  the  right  to  cut  and  remove  at  any  time 
within  two  years."  August  24,  1864,  Adams 
sold  this  timber  to  Quimby  and  gave  this  writ- 
ing signed  by  Adams :  "Sold  to  Wm.  Quimby 
all  the  hemlock  timber  standing  and  down," 
&c.,  (describing  the  same  timber).  **  Quimby 
is  to  have  one  year  from  next  June  to  get  the 
lumber  off  the  land.  Received  $100  in  full  for 
the  timber."  Nov.  22,  1864,  Adams  executed 
a  quit-claim  deed  to  Sterling,  conveying  **A11 
the  right  of  timber  I  reserved  in  my  deed  to 
Sterling  on  the  80th  day  of  June,  1864,  and 
meaning  to  include  in  this  deed  all  the  timb^* 
that  is  cut  and  standing  on  said  lot."  Held, 
that  said  writing  gave  Quimby  the  right  to 
enter  upon  the  land  and  to  cut  and  take  away 
the  timber,  within  the  time  named  in  the  writ- 
ing, notwithstanding  the  deeds  to  Sterling. 
Sterling  v.  Baldwin,  42  Vt.  806. 

83.  Semble,  that,  as  this  contract  gave  a 
right  to  the  soil  for  a  time,  it  created  an  inter- 
est in  land ;  but,  being  in  writing,  it  answered 
the  requirement  of  the  statute  of  frauds  ;  and 
need  not  be  by  deed  as  between  the  parties,  nor 
as  to  Sterling,  under  the  circumstances.  (See 
observations  of  Barrett,  J.,  on  the  Vermont 
statute  of  conveyances.)    Ih. 

84.  Alteration  by  parol.  If  any  of  the 
terms  of  a  written  contract,  required  by  the 
statute  to  be  in  writing,  are  altered  by  contract 
not  in  writing,  the  entire  contract  is  thereby 
reduced  to  the  grade  of  a  mere  unwritten  con- 
tract, and  no  action  will  lie  upon  it.  Dana  v. 
Hancock,  80  Vt.  616. 

85.  In  a  written  contract  for  the  sale  and 
conveyance  of  land  upon  a  survey,  it  was  pro- 
vided that  A  should  make  the  survey.  The 
survey  was  not  made  by  A,  but  by  B.  In  an 
action  on  the  contract  for  refusal  to  convey, 
the  plaintiff  offered  to  prove  that  A  could  not 
be  procured  to  make  the  survey  and  that  there- 
upon the  parties,  orally,  mutually  agreed  upon 
B,  and  that  he  made  the  survey  in  their  pres- 
ence.   ^<?^  inadmissible.    Ih. 

86.  By  whom  to  be  signed.  An  entry  of 
the  names  of  the  seller  and  buyer  of  goods  sold 
at  auction,  of  the  article  sold,  and  the  price  at 
which  sold,  made  by  a  clerk  of  the  auctioneer, 
under  his  direction,  in  his  auction  sale  book,  is 
a  sufficient  memorandum  to  satisfy  the  statute 
of  frauds.  The  auctioneer  is  the  agent  of  both 
parties.    Harvey  v.  Steoem,  48  Vt.  658. 

87.  The  pUintiff's  traveling  agent  took  an 
order  for  goods  from  the  defendant's  clerk,agree- 
ing  on  the  kipds,  quantities,  qualities  and  prices. 
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The  ageDt  wrote  out  the  order  and  transmitted  it 
by  letter  to  the  plamtiff  to  be  filled.  Held,  that 
thlB  was  not  a  sufficient  note  or  memorandum 
of  the  bargain  to  answer  the  statute,— for  that 
such  agent  was  not  the  agent  of  the  defendant 
for  that  purpose,  but  only  the  agent  of  the  plain- 
tiff.   Stnmg  v.  Doddt,  47  Vt.  848. 


VU. 


FoBos  OF  Contract  Without  Mbmo- 

BAJUDVM. 


88.  The  statute  of  frauds,  which  prohibits 
a  suit  upon  certain  contracts  not  in  writing, 
does  not  make  the  contract  void,  but,  so  far  as 
the  same  may  have  been  performed,  the  party^ 
as  to  what  has  been  done,  may  defend  under  it. 
PMWrook  V.  Belknap.  6  Vt.  888.  Shaw  v.  Shaw, 
lb,,  69.  Snuth  v.  Smith,  14  Vt.  440.  HawUi/ 
V.  Moodif,  24  Vt.  608.  Cobb  v.  ffaU,  89  Vt.  510. 
Mack  V.  Bragg,  80  Vt.  671.  Packer  v.  Button, 
85  Vt.  188. 

89.  Such  parol  agreements  are,  to  all  intents, 
contracts,  and  perfectly  valid  for  eA\  purposes 
except  actions,  so  long  as  they  are  acted  under. 
BedfiM,  J.,  in  Hawley  v.  Moody,  24  Vt.  606. 

90.  Abandonment.  That  a  parol  contract 
for  services  is  within  the  statute  of  frauds, 
where  it  is  an  entire  contract,  as  for  three 
years,  &c.,  does  not  entitle  the  party  rendering 
services  under  it  to  recover  for  part  perform- 
ance, when  he  has,  without  cause,  abandoned 
the  contract.  Philbrook  v.  Beiknap,  6  Vt.  888. 
Maok  V.  Bragg,  80  Vt.  571. 

91.  Refiisal  to  perform.  Where  one  has 
received  advances  or  payments  upon  a  parol 
contract  not  enforcible  by  reason  of  the  statute 
of  frauds,  and  afterwards  repudiates  it,  the 
other  party  may  sustain  an  action  against  him, 
as  for  goods  sold,  or  money  had  and  received, 
to  recover  for  such  advances  or  payments. 
Hawhif  ▼'  Moo^,  24  Vt.  608. 

92.  Part  performance.  At  law,  part  per- 
formance of  a  verbal  contract,  required  to  be 
in  writing,  will  not  exempt  it  from  the  opera- 
tion of  the  stotute.  Hibbard  v.  Whitney,  18  Vt. 
21.    26  Vt.  697.    27  Vt.  167.    82  Vt.  869. 

93.  Part  performance  of  a  parol  contract, 
required  by  law  to  be  in  writing,  is  no  ground 
for  relief  at  law ;  and  part  payment  merely  does 
not  amount  to  such  part  performance  as  to 
entitle  the  party  to  enforce  the  contract  in 
equity.    Hawleif  v.  Moody,  24  Vt.  608. 

VIII.    Pleading  and  £videnob. 

94.  A  declaration  upon  a  contract  required 
by  the  statute  of  frauds  to  be  in  writing,  need 
not  aver  it  to  have  been  in  writing.  Hotohkiss 
V.  Ladd,  86  Vt.  598. 

95.  The  defense  of  the  statute  may  be 
riiown  under  the  general  issue,  or  be  pleaded 
q[)eoially,  at  the  option  gi  the  defepdant,    lb, 


96.  A  contract  required  by  the  first  section 
of  the  statute  of  frauds  to  be  in  writing,  is  not 
illegal  though  not  in  writing,  but  only  not 
capable  of  being  enforced ; — an  immunity  which 
the  defendant  may  waive  if  he  sees  fit.  Thus, 
where  the  objection  to  the  proof  of  such  con- 
tract by  parol  evidence  was  first  raised  by 
the  defendant  after  the  argument  to  the  Jury 
bad  commenced ,— Held,  that  he  had  waived 
his  right  to  object  thereto.  Montgomery  v. 
Edwards,  46  Vt.  161.    47  Vt.  864. 


FRAUDULENT  CONVEYANOE. 

I.    What  is,  and  What  is  Not;  Effect; 
Evidbnoe. 
II.    Avoidance  by  Administbator. 
III.    The  Penalty. 

1 .  When  it  is  incurred,  and  when  not. 

2.  Action  to  recover  penalty. 

I.    What  is,  and  What  is  Not;    Effect; 
Evidence. 

1.  To  secure  future  support— Voluntary  • 

The  conveyance  by  a  debtor  of  all  his  property 
to  secure  his  future  support,  or  that  of  himself 
and  family,  or  others,  without  making  a  pro- 
vision for  his  debts,  is,  as  to  creditors  not  pro- 
vided  for,  fraudulent  and  void.  Jones  v.  Spear, 
21  Vt.  426.  Crane  v.  Stickles,  16  Vt.  252.  28 
Vt.  549. 

2.  A  party  cannot,  either  by  gift  or  in  con- 
sideration of  an  agreement  for  support  for  life, 
convey  his  property  so  that  it  shall  be  valid 
against  his  creditors,  without  reserving  what  is 
amply  sufllcient  for  the  payment  of  his  then 
existing  debts ;  this  sufficiency  depending  upon 
the  amount  and  nature,  in  connection  with  the 
situation,  of  the  property  reserved,  in  reference 
to  the  facilities  it  affords  the  creditors  for  col- 
lecting  their  debts.  Cash  on  hand,  and  debts 
not  attachable  by  trustee  process,  would  not  be 
a  sufficient  reservation.  Church  t.  Chapin,  85 
Vt.  228. 

3.  A  voluntary  conveyance  in  consideration 
of  love  and  affection,  or  an  absolute  conveyance 
for  an  inadequate  consideration,  where  the 
grantor  at  the  time  has  sufficient  other  property 
to  pay  all  his  debts,  and  no  fraud  is  intended, 
will  not  be  defeated,  as  to  existing  creditors, 
by  subsequent  events  rendering  the  grantor  in- 
solvent,—as,  a  flood ;  and  is  valid  as  against 
subsequent  <;reditors  of  the  grantor.  Brackett 
V.  Waits,  4  Vt.  889.  S,  C,  6  Vt.  411.  Dewey 
V.  Long,  25  Vt.  564. 

4.  The  intestate  conveyed  land  to  his  sons, 
in  consideration  of  their  agreement  to  support 
himself  and  wife  for  their  lives,  and  to  pay  cer- 
taiii  suing  as  gifts  to  charities  and  to  the  other 
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children,  Buch  agreement  being  secured  on  the 
land.  Two  years  afterwards  the  intestate  con- 
tracted a  debt,  which,  after  his  death,  was 
allowed  against  his  estate,  which  proved  insuflEl- 
clent  to  pay  the  debt.  HMy  that  the  convey- 
ance was  not  fraudulent ;  that  neither  the  con- 
veyance  nor  the  gifts  were  revocable ;  and  that 
the  grantees,  who  were  administrators,  were 
not  bound  to  account  for  the  land  in  the  settle- 
ment of  the  estate.  Rut.  d  Bur.  R.  Co.  v. 
Poum^B,  25  Vt.  15. 

5.  Deed  absolate— Unexpressed  condi^ 
tion.  A  conveyance  absolute  in  form,  though 
intended  in  trust,  is  not  per  ae  fraudulent, 
although  taking  a  conveyance  in  that  form,  not 
expressing  the  trust  in  the  deed,  may  afiford 
strong  evidence  of  a  fraudulent  intent.  Brooks 
V.  ClayM,  10  Vt.  87.  Spaulding  v.  AuMtin,  2 
Vt.  555.     Oibton  v.  8eymour,  8  Vt.  565. 

6.  An  absolute  conveyance  of  property  with 
a  secret  agreement  of  defeasance,  written  or 
verbal,  is  not  regarded  in  this  State  as  a  con- 
clusive badge  of  fraud,  but  is  open  to  suspicion. 
Smith  V.  Onwn,  19  Vt.  427. 

7.  One  may  take  security  for  a  debt  by  a 
deed  absolute,  or  by  a  bill  of  sale,  when 
intended  as  a  security ;  but  if  claimed  as  an  ab- 
solute purchase,  and  he  seeks  by  it  to  protect 
from  creditors  the  property  of  the  vendor,  this 
is  evidence  of  fraud.  Barker  v.  French^  18  Vt. 
460.  If  represented  by  the  parties  and  justified 
as  being  an  actual  absolute  conveyance  of  the 
property,  it  is,  for  that  reason  alone,  void. 
Redfleld,  C.  J.,  in  Webster  v.  Denison,  25  Vt. 
496. 

8.  A  conveyed  to  B  all  his  real  estate,  upon 
consideration  that  B  should  pay  all  A's  debts. 
The  plaintiff  having  such  a  debt  called  on  Bfor 
payment,  who  claimed  offsets,  and  they  com- 
promised the  matter  by  B's  paying  one-half, 
and  by  a  surrender  of  the  claims  on  both 
sides.  Before  this,  A  had  told  the  plaintiff  to 
get  what  he  could  of  B,  and  that  he  (A)  would 
pay  the  balance.  After  the  compromise,  the 
plaintiff  sued  A  and  took  judgment  for  one- 
half  the  original  claim,  and  levied  his  execution 
upon  the  lands  conveyed  to  B.  B  had  no 
knowledge  of  A's  promise,  nor  of  the  suit,  until 
after  the  judgment.  In  ^an  action  of  ejectment 
against  B,  to  recover  the  lands  levied  upon ; — 
Ileldy  that  there  was  no  evidence  that  the  deed 
to  B  was  made  with  intent  to  defraud  or  delay 
the  plaintiff  as  a  creditor ;  that  so  far  as  B  was 
concerned,  the  claim  was  extinguished  by  the 
compromise  and  payment ;  and  that  the  judg- 
ment should  be  regarded  either  as  a  debt 
against  A  accruing  subsequent  to  the  deed,  for 
the  payment  of  which  neither  B  nor  the  land 
was  holden,  or  else  as  an  attempted  fraud  upon 
the  compromise  and  settlement,  by  attempting 
to  give  it  the  appearance  of  a  prior  c]aim,  IngaU 
v.  Brooks,  29  Vt.  396. 


9.  Oonsideration  inadequate.  A  convey- 
ance  may  be  void  as  to  creditors  of  the  grant- 
or, for  mere  inadequacy  of  the  consideration 
paid— as,  where  the  price  paid  for  a  fann  was 
less  than  half  the  value.  Ckureh  v.  Chopin,  85 
Vt.  228. 

10.  In  the  case  of  a  sale  claimed  to  be  fraud- 
ulent as  to  creditors,  the  court  charged  the 
jury  generally,  that  the  sale  was  valid  if  made 
bona  fide,  and  for  a  valuable  consideration,  and 
the  buyer  took  possession  6^<>r0  the  attachment. 
Held  defective  and  erroneous,  in  that  it  omit- 
ted the  element  of  the  adequacy  of  the  consid- 
eration, as  also  possession  <U  the  time  of  the 
attachment ;  tliat  it  was  the  duty  of  the  judge 
not  only  to  instruct  the  jury  in  the  law  and  the 
facts  necessary  to  be  found,  but  particularly  to 
point  out  what  testimony  would  constitute  the 
proper  evidence  of  such  facts.  Durkee  v. 
Mahoney,  1  Aik.  116. 

11.  Foil  consideration.  A  sale  may  be 
void  as  to  creditors  for  fraud,  although  the  pur- 
chaser may  pay  a  full  consideration  and  take 
possession— as,  where  it  is  done  to  enable  the 
seller  to  abscond  and  cheat  his  creditors.  Fuller 
V.  Sears,  5  Vt.  527. 

12.  Intent  most  be  fraudulent  in  both 
parties.  To  render  a  sale  void  as  to  creditors 
on  the  ground  of  fraud,  both  the  vendor  and 
vendee  must  participate  in  the  intent  to  delay 
the  creditors  of  the  vendor,  at  least  to  the  ex- 
tent of  the  vendee's  having  knowledge  of  such 
intent  on  the  part  of  the  vendor.  Leaeh  v. 
Francis,  41  Vt.  670.    48  Vt.  48. 

13.  The  plaintiff  was  owner  of  a  foundry, 
and  tenant  in  common  with  E  in  another  foun- 
dry. E  was  insolvent,  and  for  the  purpose  of 
withdrawing  his  property  from  the  reach  of  his 
creditors,  sold  his  interest  to  the  plaintiff.  The 
plaintiff  knew  of  E*s  purpose  and  his  insolv- 
ency, but  purchased  the  property,  paying  a  full 
consideration  therefor,  not  with  the  intent  of 
aiding  E  in  his  purpose,  but  for  his  own  indi- 
vidual  use,  and  only  because  he  thought  it 
necessary  for  the  preservation  and  promotion 
of  his  own  business  interests,  by  preventing  a 
ruinous  competition.  Held,  that  he  could  bold 
such  property  against  the  creditors  of  £.  Root 
V.  Reynolds,  82  Vt.  189. 

14.  But  if,  in  such  case,  the  purchaser  is  a 
simple  volunteer,  without  any  adequate  motive 
or  purpose  except  to  buy  the  property  cheap, 
this  would  be  a  lending  of  himself  to  the  fraud  of 
the  seller,  although  he  might  not  be  actuated  by 
a  wish  to  defraud  the  seller's  creditors.  Bdgell 
V.  Lowell,  4  Vt.  405,  as  explained  by  Root  v. 
Reynolds. 

15.  Preference.  A  creditor  has  the  same 
right  to  secure  his  debt  by  purchase,  or  other 
contract,  that  he  would  have  by  attachment  ; 
and  though  not  a  creditor  to  the  full  amount  of 
the  purchase,  if  the  purchase  is  made  upoq 
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adequate  consideration  and  without  any  intent 
to  defeat  or  delay  any  of  the  creditors  of  the 
vendor,  it  cannot  be  impeached  by  such  cred- 
itors, even  if  the  vendor  was,  at  the  time,  threat- 
ened with  attachments,  and  this  was  known  to 
the  purchaser.  Lyon  v.  Rood,  12  Vt.  288.  35 
Vt.  145. 

16.  There  is  nothing  fraudulent  as  to  cred 
itors,  nor  objectionable,  in  giving  a  note  to  a 
surety  to  indemnify  him  against  his  surety 
ship,  and  it  is  no  objection  to  his  suing  and 
recovering  upon  the  note,  that  he  has  not  paid 
the  debt  for  which  he  is  surety.  Fletcher  v. 
BdMit,  8  Vt.  294. 

17.  So,  one  in  failing  circumstances  may 
give  a  note  payable  before  the  maturity  of  his 
debt,  for  the  purpose  of  having  it  immediately 
sued  and  secured  by  attachment,  and  it  will  be 
good  as  against  other  existing  creditors.  SJiedd 
V.  Bank  of  BraUleboro,  32  Vt.  709. 
^  18.  Subsequent  creditors.  A  conveyance 
void  as  to  existing  creditors,  by  reason  of  a 
fraudulent  intent,  is  void  also  as  to  subse- 
quent creditors.  McLane  v.  Johman,  48  Vt. 
48. 

19.  Qood  between  the  parties.  As  a 
general  mle,  actions  will  not  be  entertained 
which  are  predicated  upon  a  prohibited  trans- 
action; but  the  statute  prohibiting  convey- 
ances, contracts,  &c.,  in  fraud  of  creditors  (G.  S. 
c.  118,  s.  82),  limits  the  effect  of  the  prohibition, 
by  enacting  that  such  conveyances,  contracts, 
&c.,  *'  shall  as  against  the  party  or  parties  only 
whose  right,  debt  or  duty  is  attempted  to  be 
avoided,  &c.,  be  null  and  void."  In  an  action 
by  the  payee  of  a  promissory  note  against  the 
maker,  which  was  founded  upon  consideration ; 
— Held  to  be  no  defense,  that  the  note  was 
covinous  and  designed  by  both  parties  to  de- 
fraud creditors;  and  temble,  that  the  decision 
would  be  the  same  at  common  law.  Carpenter 
V.  MeClure,  89  Vt.  9.  See  Peaslee  v.  Barney,  1 
D.  Chip.  881.  Martin  v.  AfarUn,  1  Vt.  91. 
Oifford  V.  Ford,  5  Vt.  532  Conner  v.  Car- 
penter, 28  Vt.  287.  Boutwell  v.  McClure,  80  Vt. 
674.    8ea/cer  v.  Pierce,  42  Vt.  825. 

20.  Where  a  husband,  to  avoid  being  com- 
pelled by  the  town  to  contribute  to  the  support 
of  his  mother,  conveyed  land  to  his  wife  with- 
out consideration  ',—Held,  that  such  conveyance 
was  good  as  between  the  parties,  and  he  could 
not  allege  his  own  fraud  to  avoid  it.  Roberts 
V.  Lund,  45  Vt.  82. 

21.  Evidenee  of  fraud.  To  prove  the 
fraud  of  the  grantor  in  a  conveyance  claimed  to 
be  fraudulent  as  to  creditors,  his  acts  and  dec- 
larations before  the  conveyance  are  evidence 
against  the  grantee.  McLane  v.  Johnson,  48 
Vt.  48.    Edgell  v.  Lowell,  4  Vt.  405. 

22.  But  such  acts  and  declarations  are  evi- 
dence only  of  his  own  fraudulent  purpose.  The 
participation  of  the  grantee  must  be  shown  by 


separate  and  independent  evidence.    Eaton  v. 
Cooper,  29  Vt.  444. 

23.  On  the  question  whether  a  particuhir 
sale  was  fictitious  and  colorable  •,—ffeld,  that 
evidence  of  other  like  fraudulent  dealings  be- 
tween the  parties  at  about  the  time  in  question, 
was  admissible  as  evidence  of  the  intent. 
Pierce  v.  Hoffman,  24  Vt.  525. 

24.  Fraud  inlaw.  The  doctrine  of  fraud 
in  tow—constructive  fraud — as  applicable  to  a 
change  of  title  in  personal  property  without 
change  of  possession,  has  been  adopted  in  this 
State  on  the  ground  of  policy.  It  propounds  a 
kind  of  rule  of  evidence,  prescribing  what  facts 
proved  shall  be  held  to  show  the  existence  of 
such  fraud,  and  employs  the  want  of  change 
of  possession  as  a  kind  of  conclusive  estoppel  in 
pais.  Barrett,  J.,  in  Daniels  v.  Nelson,  41  Vt. 
161. 

n.      AVOIOANOB  BT  ADMINISTRATOR. 

25.  An  administrator  cannot  avoid  the  deed 
of  his  intestate,  though  made  to  defraud  credi- 
tors, and  although  there  be  no  other  fund,  ex- 
cept the  lands  conveyed,  for  the  payment  of 
debte.  Peasleey.  Barney,  1  D.  Chip.  881. 
Martin  v.  Martin,  1  Vt.  91.  (Changed  by 
Stat.  1881.  G.  S.  c.  52,  s.  48,  mdseg.) 

26.  The  statute  authorizing  an  administra- 
tor, where  there  is  a  deficiency  of  assets,  to  sue 
for  any  property  of  the  intestate  by  him  con- 
veyed with  intent  to  defraud  his  cr^tors,  does 
not  extend  to  a  case  where  a  full  consideration 
was  paid  to  the  intestate,  and  so  the  assets  of 
the  estate  were  not  prejudiced  thereby;  for, 
otherwise,  this  would  be  making  the  defendant 
pay  a  second  time.  Allen  v.  Mower,  17  Vt. 
61.    Allen  v.  M^te,  17  Vt.  69. 

27.  On  a  bill  in  equity  by  an  administrator 
to  set  aside  his  intestate's  conveyance  as  fraud- 
ulent as  to  creditors,  and  to  appropriate  the 
estate  to  the  pajrment  of  dehlB ;— Held,  that 
this  i&«ot  properly  the  case  of  a  trust,  and  the 
question  as  to  proof  of  a  trust  by  parol  is  not 
applicable ;  but  the  question  is  one  of  fraudu- 
lent intent,  to  be  proved  as  such  intent  may  be 
proved  in  any  other  case.  McLane  v.  Johnson, 
48  Vt.  48. 

III.    The  Pknaltt. 

1.   When  it  is  incurred,  and  when  not. 

28.  In  general.  A  conveyance  may  be 
fraudulent  so  as  to  be  void  against  the  grantor's 
creditors,  and  yet  the  statute  penalty  not  be  in- 
curred. Brooks  V.  Clayes,  10  Vt.  87.  See  26 
Vt.  784. 

29.  The  word  right,  as  used  in  the  statute 
against  fraudulent  conveyances  (G.  S.  c.  118, 
s.  82),  is  synonymous  with  debt,  or  duty,  or  is 
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confined  to  a  right  of  the  nature  of  a  debt,  and 
does  not  mean  a  mere  right  to  attach  the  grant- 
or*8  property.    lb, 

30.  Where  a  conveyance  is  made  with  in- 
tent to. have  the  property  disposed  of  and  ap- 
propriated to  the  payment  of  the  debts  of  the 
grantor,  the  parties  thereto  are  not  subject  to 
the  penalty  for  a  fraudulent  conveyance,  al- 
though they  may  have  intended  to  prevent  the 
attachment  of  the  property,  and  a  consequent 
sacrifice  thereof;— and  yet  the  conveyance 
may  be  inoperative.    Ih. 

31.  It  seems,  that  If  the  intent  of  one  of  the 
parties  to  a  conveyance  or  judgment  is  only  to 
delay  creditors  temporarily  by  preventing  an 
attachment,  the  penalty  under  G.  S.  c.  118,  s. 
88,  is  not  incurred  by  either  party,  although  the 
conveyance  or  judgment  may  be  void.  Bar- 
num  V.  HaekeU,  85  Vt.  77. 

32.  A  fraud  may  be  committed  in  the  con- 
veyance  of  one's  individual  property  to  avoid 
his  partnership  debts,  as  much  as  to  avoid  any 
other  debt  he  owes,  and  equally  subject  him  to 
the  statute  penalty.  Forhe%  v.  Damton^  11  Vt. 
600. 

33.  A  conveyance  made  to  defraud  all 
creditors  is  made  to  defraud  each  creditor, 
and  entitles  either  one  to  sue  for  the  penalty. 
lb. 

34.  Intent  of  both  parties.  In  order  to 
subject  one  to  the  penalty  for  being  a  party  to 
a  ^udulent  conveyance,  or  judgment,  the 
intent  to  defraud  must  exist  in  the  minds  of 
both  partieSj  at  the  time  of  the  conveyance  or 
judgment.  Brooks  v.  Olajfes,  10  Vt.  37.  Smith 
V.  Kinney  19  Vt.  564.  Bamum  v.  Hackett,  85 
Vt.  77. 

35.  But  where  the  party  on  one  side  con- 
sists of  two  or  more  persons,  it  is  not  necessary 
that  such  corrupt  intent  exist  in  all  such  per- 
sons, but  such  as  participate  in  the  combina- 
tion or  common  criminal  intent,  and  those  only, 
are  liable.     Bamum  v.  Haekett. 

36.  In  a  gut  torn  action  to  recover  the  penal- 
ty for  receiving  a  fraudulent  conveyance; — 
Heldy  that  although  the  intent  of  the  grantor  was 
fraudulent,  if  the  defendant  received  the  con- 
veyance in  good  faith,  he  was  not  liable ;  and 
that  although  he  was  aware  of  the  fraudulent 
intent  of  the  grantor,  the  burden  of  proof  was 
not  changed  so  as  to  make  it  incumbent  on  him 
to  prove  that  in  conveying  the  land  to  a  third 
person,  at  the  request  of  the  grantor,  he  acted 
in  good  faith.  His  intent,  in  this  respect,  was 
not  within  the  issue.  Smith  v.  Kinne,  19  Vt. 
564. 

37.  Justifying.  A  party  to  a  judgment, 
or  convejrance,  who  assents  to  it  and  sets  it  up 
as  bona  fide^  knowing  it  to  be  fraudulent,  is 
subject  to  the  statute  penalty  although  not  a 
party  to  the  original  fraud,  and  even  though 
the  judgment  was  rendered  or  the  conveyance 


made    without    his    knowledge.      Wright  v. 
Bldred,  2  Aik.  401. 

38.  The  acceptance  of  a  fraudulent  convey- 
ance with  knowledge  of  its  object,  is  of  itself  a 
justification  of  the  same.  Forbes  v.  Batdson, 
11  Vt.  660. 

39.  As  to  consideration.  One  may  be- 
come  party  to  a  fraudulent  conveyance  as  a 
purchaser,  so  as  to  be  subject  to  the  statute 
penalty  therefor,  although  he  may  pay  a  full 
consideration  on  his  purchase,  if  he  participates 
in  the  fraudulent  intent  of  the  grantor.  Coigate 
V.  HiU,  20  Vt.  56.  LoweU  v.  Bdgell,  4  Vt.  405. 
82  Vt.  144.    48  Vt.  55. 

40.  Oonyeyance  made  in  another  State. 
A  conveyance  of  property,  however  fraudulent- 
ly intended  or  conceived,  made,  in  another 
State,  cannot  be  a  breach  of  our  penal  laws,  or 
subject  the  party  to  a  penalty  therefor.  Slack 
V.  Gibbs,  14  Vt.  857. 

2.  Action  to  recover  penaUy, 

41.  Parties.  A  surety  is  so  far  a  creditor 
of  his  principal,  from  the  date  of  his  surety- 
ship, that  he  is  treated  as  a  *' party  aggrieved  " 
by  a  subsequent  fraudulent  conveyance  of 
his  principal;  and  his  right  to  sue  and  re- 
cover the  penalty  given  by  the  statute  is  per- 
fected by  his  subsequent  payment  of  the 
debt.  Beach  v.  BoynUm^  26  Vt.  725.  28  Vt. 
398. 

42.  Before  the  statute  of  1844,  No.  21  (Q. 
S.  c.  118,  s.  84),  the  grantor  and  grantee  in  a 
fraudulent  conveyance  could  not  be  joined,  as 
defendants,  in  a  qui  tarn  action  for  the  ])enalty. 
Slack  V.  Gibbg,  14  Vt.  867. 

43.  Several  creditors,  having  distinct  debts 
due  them  severally,  cannot  join  in  such  action, 
to  recover  the  penalty.  Carroll  v.  Aldrich,  17 
Vt.  569. 

44.  Declaration.  Held,  that  it  was  not 
necessary  that  the  declaration  should  conclude 
contra  formam  statuti,  inasmuch  as  such  con- 
veyance was  an  offense  at  common  law.  FuUer 
V.  FuUer,  4  Vt.  128. 

45.  Evidence.  In  an  action  to  recover  the 
penalty  for  a  fraudulent  conveyance,  full  proof 
must  be  made,  as  in  criminal  cases.  Brooks  v. 
Playes,  10  Vt.  87.     18  Vt.  548. 

46.  In  a  qui  tarn  action  by  a  creditor  against 
a  party  to  a  fraudulent  conveyance  of  his 
debtor; — Held^  that  the  admissions  of  the 
debtor,  not  a  party,  acknowledging  his  indebt- 
edness to  the  plaintiff,  which  were  made  before 
the  alleged  fraudulent  conveyance,  wereadmis- 
sible  to  establish  such  indebtedness;  but  thai 
those  made  afterwards  were  not.  Aiken  v. 
P«jA,  22  Vt.  255. 

47.  The  subsequent  admission  of  the  party 
confessing  the  judgment,  but  not  a  party  to 
this  8uit|  that  the  judgment  was  fraudulent, 
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was  held  not  admisBible.    Bamum  v.  Haekett 
85  Vt.  77. 

48.  Becoyery.  If  a  conveyance  is  made 
to  defraud  a  creditor,  the  right  to  an  action  for 
the  statute  penalty  immediately  accrues.  The 
recovery  of  the  penalty  does  not  pay  the  debt, 
nor  does  the  collection,  or  payment,  or  as- 
signment of  the  debt  cancel  the  penalty,  or 
affect  the  action.  Forbes  v.  Damson^  11  Vt. 
660. 

49.  The  penalty  for  being  party  to  a  fraud- 
ulentnote,  judgment,  &c.,  is  the  whole  sum 
mentioned  in  such  note,  Judgment,  &c., 
although  but  part  of  the  consideration  was 
fraudulent.  WM  v.  Lang,  17  Vt.  687.  Wright 
V.  Eldred,  2  Aik.  401. 


PUGinVB. 

1.  The  governor  of  this  State  was  held  not 
authorized  to  surrender  to  the  governor  of  Can- 
ada, on  his  application,  onewhohadconunitted 
a  felony  in  Canada,  and  had  escaped  into  this 
State.  Such  fugitive,  having  been  arrested  by 
the  warrant  of  the  governor  of  the  State  for  the 
purpose  of  such  surrender,  was  released  on 
hxkbeas  corpus.     Ex  parte  Holmes,  12  Vt.  631. 

2.  Article  4,  s.  2,  of  the  U.  8.  constitution 
and  the  U.  S.  statute  of  1798,  relative  to  the 
surrender  of  fugitives  from  justice,  apply  to  a 
fugitive  who  has  been  indicted  for  obtaining 
money  or  property  by  false  pretences  in  a  State 
which  has,  by  statute,  made  that  a  crime.  In 
re  Qreenaugh,  81  Vt.  279. 


G. 


GAMINa. 


Where  two  or  more  game  with  another, 
under  a  secret  agreement  to  divide  between 
them  what  either  may  win  from  him ; — Heldj 
that  they  are  liable  jointly  and  severally,  as 
tort  feasors,  for  whatever  may  have  been  won 
by,  or  paid  to,  either  of  them ;  and  that  a  judg- 
ment recovered  against  one  of  the  confederates, 
unsatisfied,  is  no  bar  to  a  recovery  against  the 
others,  although  the  action  is  assumpsit,  as 
prescribed  by  the  statute  (G.  8.  c.  119,  s.  18)— 
it  being  for  a  tort  in  fact.  Prestan  v.  HuteMn 
san,  29  Vt  144. 


aiFT. 


1.  Necessity  of  deliyery.  A  mere  agree- 
ment  to  give  cannot  be  enforced ;  and  a  gift 
without  delivery,  whether  inter  vii>os  or  causa 
m&rUsy  is  ineffectual,  both  at  law  and  in  chan- 
cery.    Carpenter  v.  Dodgej  20  Vt.  596. 

2.  A  promise  to  give,  to  take  effect  only 
after  the  death  of  the  promissor,  without  deliv- 
ery of  the  promised  gift,  is  void.  Frost  v. 
Frost,  88  Vt.  689. 

3.  The  intestate  promised  the  plaintiff  to 
pay  her  after  his  death  a  certain  sum  per  year 
while  she  should  live  with  him  and  keep  his 
house.  Held,  that  if  the  consideration  of  this 
promise  was  understood  by  the  parties  to  be 
partly  for  such  services,  and  partly  for  the  pur- 
poaes  of  a  mortuary  gift,  the  plaintiff  could  re- 
cover only  for  such  part  as  was  intended  as 
compensation  for  the  services.    lb. 


4.  A  gift  by  deed  of  personal  property,  for 
valuable  consideration  expressed,  transfers  the 
property  without  delivery  of  it.  Eedfield,  C. 
J.,  in  Sherman  v.  Dodge,  28  Vt.  31. 

5.  A  deposited  in  the  defendant  savings 
bank,  Jany.  5, 1864,  f  220  of  her  own  money  in 
the  name  of  B,  her  niece,  and  took  a  deposit 
book  in. which,  by  her  direction,  was  entered 
by  the  treasurer :  **1864,  No.  580.  B  deposited 
#220,"  and  a  like  entry  was  made  on  the  trea- 
surer's books.  B  died  in  May,  1865,  and  A  in 
August,  1865.  A  retained  the  book  in  her  own 
possession  during  her  life,  and  it  was  found 
among  her  papers  after  her  decease.  Held,  that 
the  transaction  constituted  an  agreement,  a  legal 
privity  between  the  bank  and  B,  by  force  of 
which  the  bank  became  accountable  to  her  and 
to  no  other  person  ;  and  A  never  having  assert- 
ed any  right  to  the  money,  nor  made  any  effort 
to  recall  it,  it  was  to  be  treated  as  a  perfected  gift 
to  B.    Howard  v.  Samngs  Bank,  40  Vt.  597. 

6.  Where  the  consideration  for  the  enlist- 
ment of  a  soldier  to  the  credit  of  a  town  was  its 
agreement  to  pay  a  bounty  of  ft,  000,  to  be  paid 
to  the  soldier's  minor  son  with  interest  when  be 
should  arrive  at  the  age  of  21  years,  or,  in  case 
of  the  decease  of  the  son  before  that  time,  then 
to  the  soldier's  wife,  and  this  was  consummated 
by  the  giving  of  a  town  order  expressed  in  like 
terms ; — Held,  that  on  the  death  of  such  soldier, 
said  order  and  claim  was  not  a  part  of  his  estate 
to  be  inventoried,  but  was  from  its  origin  vested 
in  the  son.    Mason  v.  Hpde,  41  Vt.  282. 

7.  The  testatrix  had  $800  which  she  intend- 
ed to  give  to  her  nephew,  Daniel  Blanchard,  if 
she  should  not  live  to  want  it ;  and,  on  express- 
ing this  intention  to  one  Sheldon,  and  her  wish  to 


Digitized  by 


Google 


848 


GIFT.— GRANTS. 


BO  iDvest  the  money  that,  if  she  should  need  any 
part  of  it  in  her  life  time,  she  could  collect  it, 
but,  if  she  died  without  collecting  it,  the  money 
and  interest  should  go  to  said  D  B,  8heldon 
proposed  to  take  the  money  and  furnish  security 
that  her  desire  should  be  carried  out.  The  tes- 
tatrix thereupon  deliverd  Sheldon  the  money 
and  took  his  note,  with  surety,  promising  to 
pay  her  '*$dOO  with  annual  interest  on  demand, 
if  she  called  for  it  before  she  deceased,  if  not,  to 
be  paid  to  Daniel  Blanchard  by  her  order." 
She  never  called  for  the  money,  but  retained  the 
note,  and  it  was  found  with  her  other  papers 
after  her  decease.  Heldj  that  the  delivery  of 
the  $800  to  Sheldon  was  for  D  B  and  vested 
the  property  in  him,  subject  to  be  defeated 
only  by  the  testatrix  calling  for  it,  and  that 
Sheldon  continued  to  bold  the  money  for  D  B  so 
long  as  the  testatrix  refrained  from  calling  for 
it,  and  that  this  was  good  as  a  gift  inter  twos  ; 
and  in  an  action  of  trover  by  D  B  for  the  note, 
— hM^  that  he  was  entitled  to  it  as  against  the 
executor.    Blanehard  v.  Sheldon,  48  Vt.  513. 

8.  Causa  mortis.  A  donatio  cauaa  mortis 
is  properly  a  gift  of  personal  property  by  a 
party  who  is  in  peril  of  death,  upon  condition 
that  it  shall  presently  belong  to  the  donee  in 
case  the  donor  dies,  but  not  otherwise.  There 
can  be  no  such  valid  donation— Ist,  unless  the 
gift  be  with  a  view  to  the  donor*s  death ;  2d, 
unless  it  be  conditioned  to  take  effect  only  on 
the  donor's  death  by  his  existing  disorder,  or 
in  his  existing  illness ;  and  8d,  unless  there  be 
an  actual  delivery  of  the  subject  of  the  dona- 
tion. Smith  V.  KittHdge,  21  Vt.  288.  French 
V.  Raymond,  89  Vt.  628.  Blanchard  v.  Sheldon. 
Holley  V.  Adams,  16  Vt.  206. 

9.  The  donor's  own  promissory  note  is 
rather  a  promise  to  give  than  a  gift,  and  is  not 
the  subject  of  a  gift  canisa  mortis.  Smith  v.  Kit- 
tridge. 

10.  But  a  note  against  a  third  person  may 
be.  Ih,  Caldwell  v.  Renfrew,  88  Vt.  218. 
MeConneU  v.  McConnell,  11  Vt.  290. 

11.  A  gift  made  by  a  person  in  ordinary 
health  cannot  be  sustained  as  a  donatio  causa 
mortis.  Smith  v.  Kittridge,  21  Vt.  288.  Blanch^ 
ard  V.  Sheldon,  48  Vt.  512. 

12.  S  had  sent  money  at  different  times,  to 
the  amount  of  $100,  to  her  uncle  to  be  put  into 
the  savings  bank  for  her,  which  he  had  done, 
himself  taking  and  always  keeping  the  bank 
book.  In  her  last  sickness  at  his  house,  she 
said  she  gave  her  money  to  him— that  it  was  all 
his.  Nothing  was  delivered,  and  it  did  not 
appear  that  she  knew  there  was  any  bankbook, 
Held,  that  for  want  of  a  delivery,  the  gift  could 
not  take  effect  eausa  mortis,  French  v.  Raff- 
fiumd,  89  Vt.  628. 

13.  The  delivery  in  a  gift  causa  mortis,  as  in 
gifts  inter  mvos,  may  be  to  a  third  person  in 
trust  to  hold  for  the  donee,  and  the  husband  of 


the  donor  may  be  such  trustee.     Caldwell  v. 
Renfrew.    Blanchard  v.  Sheldon. 

14.  And  semble,  he  might  be  a  donee  causa 
mortis.     Caldwell  v.  Renfrew. 

15.  A  gift  of  real  estate  cannot  be  sustained 
as  a  donatio  causa  mortis,  for  that  extends 
only  to  personalty.  Meach  v.Meach,  24  Vt.  591. 

16.  M  being  desperately  sick,  in  prospect  of 
certain  and  speedy  death,  executed  to  his  wife 
a  deed  in  common  form  of  all  his  real  estate, 
valued  at  $10,000,  and  at  the  same  time  execut- 
ed to  her  a  deed  of  all  his  personal  estate,  con- 
sisting of  stock  on  his  farm  and  choses  in  action, 
and  all  of  which  he  should  be  possessed  at  his 
decease.  Both  deeds  were  duly  recorded.  M 
continued  hopelessly  sick  for  nearly  a  month, 
when  he  died.  Upon  a  bill  by  the  widow 
against  the  administrator  ',—Held,  (1),  That  the 
deed  of  the  real  estate  could  not  be  upheld  as  a 
post-nuptial  settlement ;  nor  as  a  donatio  causa 
mortis ;  nor  as  a  testamentary  disposition  of 
the  estate ;  (2),  That  the  deed  of  the  personal 
property  was  valid  as  a  donatio  causa  mortis, 
lb, 

QOVEKNOR— /8^  FtJOITlVB. 

QOVBRNOR  AND  CoUNOIL— /Sw  STATUTE,  I. 


GOVEBNOB'S  BIGHT. 

1.  The  Governor's  right  in  the  New  Hamp- 
shire charters  is  located  in  severalty  by  the  char- 
ters.    WenUcorth  v  Strong,  1  Tyl.  191. 

2.  The  **  Governor's  Right,"  as  commonly 
indicated  in  the  town  charters,  is  a  grant  in 
severalty.  If  title  to  it  fail  in  part,  as  by  rea- 
son of  a  previous  grant,  there  is  no  right  to 
compensation  to  be  taken  out  of  the  other  lands 
granted.    Strong  v.  Paine,  1  D.  Chip.  201. 

3.  A  township  was  granted  in  sixty-nine 
equal  shares  to  persons  named,  among  whom 
was  named  **His  Excellency  Benning  Went- 
worth,  Esq.,  a  tract  as  marked  in  the  plan  B 
W,  to  contain  500  acres,  which  is  to  be  account- 
ed two  of  the  within  shares."  These  shares 
were  not  designated  on  the  plan  by  the  letters 
B  W.  Held,  that  although  these  shares  could 
not  vest  in  severalty,  yet  the  grant  was  not  void, 
but  conveyed  two  shares  undivided  in  the  whole 
town,  and  not  a  located  tract  of  500  acres. 
Sumner  v.  Conawt,  10  Vt.  9. 


GBAKTS. 

1.   New  Hampshire  grants.   The  Gover- 

nor  of  New  Hampshire,  while  this  territory  was 
under  that  jurisdiction,  and  after  the  transfer 
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to  New  York,  the  Governor  of  that  province, 
had  a  power  to  grant  such  lands  as  were  then 
in  the  right  of  the  King.  These  grants  were 
not  made  in  the  personal  or  even  Jurisdictional 
right  of  the  €k)vernors,  but  by  royal  authority 
given  for  that  purpose,  and  they  are  to  be  con- 
sidered as  royal  grants.  The  King  was,  in  view 
of  the  law,  the  ultimate  owner  of  all  the  lands 
within  his  dominion,  and  had  the  reversion  in 
himself.  An  estate  in  fee  was  said  to  be  derived 
oat  of  the  King's  right,  and  tobe  subordinate  to 
that  right.  Agreeably  to  this  doctrine,  a  sur- 
render to  the  King  might  be  made  of  a  former 
grant.  On  a  surrender,  the  King  was  in  of  his 
former  right  and  might  grant  again,  as  he 
pleased.  Pcdne  y.  Smead.  N.  Chip.  99.  8.  C, 
D.  Chip.  66.    8  Vt.  560. 

2.  The  surrender  of  a  New  Hampshire 
charter  to  the  Royal  Governor  of  the  Province 
of  New  York,  after  this  territory  was  transferred 
to  New  York,  enabled  him  to  re-grant  the  same 
lands,  and  his  grant  itt  confirmation  of  the 
rights  under  the  New  Hampshire  charter  was 
valid.    lb, 

3.  Ghrants  by  legislature.  A  grant  by 
the  legislature,  either  to  individuals  or  to  a  for- 
eign corporation,  gives  them  a  capacity  to  take 
the  thing  granted.  Lord  v.  Bigelow^  8  Vt. 
445. 

4.  A  legislative  grant  to  a  corporation 
aggregate  vests  an  absolute  title  without  words 
of  perpetuity.  Sucli  grant  cannot  be  after- 
wards controlled  by  the  legislature,  any  more 
than  an  absolute  grant  to  individuals.  Cale- 
donia  Co.  Orammar  School  v.  Burt,  11  Vt.  682. 

5.  The  legislature  are  perpetually  bound  by 
the  conditions  of  all  graiits  made  by  them,  the 
same  as  individuals;  but,  after  a  grant  is  once 
made,  no  legislature  can  annex  new  terms  or 
conditions  to  the  tenure  or  title  of  the  thing 
granted,  even  of  exemption  or  privilege  to  the 
grantee,  which  a  subsequent  legislature  may  not 
repeal.    HerrUk  v.  Randolph,  18  Vt.  525.    See 

CoifSTITUTlONAL  LaW,  I. 

6.  Public  rigltts  in  general.  The  legal 
title  to  the  rights  of  land  in  a  township,  which, 
by  the  charter,  are  reserved  for  public  uses,  and 
are  placed  "under  the  charge,  direction  and 
disposal  of  the  inhabitants  of  such  township 
forever,"  vests  in  the  municipal  corporation,  but 
as  a  trustee  in  the  strictest  sense,  for  the  uses 
named.  MontpeUer  v.  Eeut  MontpeUer,  27  Vt. 
704.  8.C,,29  Vt.  12.  WhiU  v.  Fuller,  88  Vt. 
193.     (Pawlet  v.  (Hairk,  9  Cranch,  292.) 

7.  The  legislature  has  no  power  to  change 
the  grant  of  the  public  rights  as  made  in  the 
town  charter,  or  the  appropriation  of  the  pro- 
ceeds thereof,  without  consent  of  the  town  in- 
terested ;  but  may,  with  such  consent,  as  in  this 
case.     PouUney  v.   WelU,  1  Aik.  180. 

8.  A  conveyance  in  fee  by  selectmen  of  the 
public  lands,  where  they  are  empowered  by  the 


statute  only  to  lease  them  reserving  an  annual 
rent,  is  void.  Bush  v.  Whitney,  1  D.  Chip.  869. 
Lampson  v.  Nmo  Haven,  2  Vt.  14.  WUUame 
V.  Ooddard,  8  Vt.  500.  WhUe  v.  FuUer,  88 
Vt.  205. 

9.  Before  division  of  a  town  by  draft,  the 
proprietors  may,  by  the  statute,  vote  to  a  pub- 
lic right  the  lot  on  which  a  settler  is  placed 
under  that  right.  Evarts  v.  Dunton,  Brajrt.  70. 

10.  The  same  rule  of  acquiescence  applies 
to  the  location  of  the  public  lands,  as  to  the 
lands  of  individuals.  Boothe  v.  Coventry,  4  Vt. 
295. 

11.  Orammar  school  lands.  Where  the 
charter  of  a  town  was  granted  by  the  State  to 
64  proprietors,  each  to  take  one-seventieth  part, 
and  six-seventieths  were  reserved  for  the  use 
of  county  grammar  schools,  &c,',-^ffeld,  that 
such  six-seventieths  never  vested  in  the  propri- 
etors, to  hold  in  trust  or  otherwise,  but  re- 
mained in  the  State,  and  were  at  its  entire  dis- 
posal for  the  uses  named.  Orammar  School  v. 
BuH,   11  Vt.  682. 

12.  The  legisUtture  has  absolute  and  entire 
control  and  disposal  over  the  grammar  school 
lands  reserved  in  the  town  charters,  for  the 
uses  and  purposes  for  which  they  were  reserved. 
Orange  Co,  Orammar  School  v.  Dodge,  Brayt. 
223.  Caledonia  Co.  Orammar  School  v.  BuH, 
Orleans  Co,  Oramma/r  School  v.  Parker,  25  Vt. 
696.     White  v.  Fuller,  88  Vt.  193. 

13.  Propagation  society.  The  statute 
granting  to  towns  the  *'  society  lots,"  only  vests 
the  uses  in  the  towns,  and  does  not  affect  the 
legal  estate.    Bood  v.  WiUard,  Brayt.  66. 

14.  The  selectmen  of  a  town  cannot  main- 
tain ejectment  to  recover  lands  granted  to  the 
*♦  Propagation  Society."  Colehetitr  v.  HiU, 
Brayt.  65. 

15.  First  settled  minister.  The  right 
granted  or  reserved  in  a  town  charter  to  the 
first  settled  minister,  does  not  vest  until  a  min- 
ister is  settled,  but  remains  under  the  tempo- 
rary control  of  the  legislature,  who  may,  until 
such  settlement,  appropriate  the  use  and  avails, 
—as  for  the  benefit  of  the  town.  PouUney  v. 
WeUs,  1  Aik.  180. 

16.  The  right  of  land,  variously  expressed 
in  the  several  town  charters  as  reserved  for  the 
first  settled  minister  of  the  gospel,  becomes 
vested  in  the  first  minister  duly  settled,  and 
when  once  vested  his  title  does  not  become 
divested  by  any  after  separation  or  the  dissolv- 
ing of  his  connection  with  the  inhabitants,  as 
minister.  Dow  v.  Binesbvrgh,  2  Aik.  18. 
WilUams  v.  NoHh  Hero,  46  Vt.  801. 

17.  A  town  charter  reserved  *Mands  to  the 
amount  of  one  right  tobe  and  remain  for  the 
purpose  of  settlement  of  a  minister  and  min- 
isters ot  the  gospel  in  said  town  forever,"— and 
declared  that  this  right,  as  likewise  the  right  for 
common  schools,  and  for  the  social  worship  of 
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God,  **  together  with  their  improvements, 
rights,  rents,  profits,  dues  and  interests,  shall 
remain  analienably  appropriated  to  the  uses 
and  purposes  for  which  they  are  respectively 
assigned,  and  be  under  the  charge,  direction 
and  disposal  of  the  inhabitants  of  said  town 
ship  forever."  Held,  that  the  reservation 
intended  a  succession  of  settled  ministers,  and 
that  the  right  did  not  vest  absolutely  in  the 
minister  first  settled,  and  that  he  could  not 
convey  a  fee  therein.  WiUiams  v.  Ooddard,  8 
Vt  492.    89  Vt.  4d5.    46  Vt.  818. 

18.  To  constitute  a  first  settled  minister,  so 
as  to  entitle  a  person  to  the  right  by  that  name 
usually  reserved  by  the  Vermont  and  New 
Hampshire  charters,  there  must  be  a  permanent 
settlement  and  engagement  of  him  as  minister, 
according  to  then  existing  laws,  to  continue,  as 
for  life.  8held4m  v.  Ooodtell,  1  Aik.  225. 
Daw  V.  Hinesburghy  2  Aik.  18.  Charleaton  v. 
Allen,  6  Vt.  688.    46  Vt.  820. 

19.  The  charter  of  the  town  of  **Two 
Heros,"  embracing  South  Island  and  North 
Island,  reserved  to  public  uses  six  rights  or 
shares,  among  which  was  '*  one  right  for  the 
first  settled  minister  of  the  gospel,"  •  •  **to 
be  under  the  charge,  direction  and  disposal  of 
the  inhabitants  of  said  island  forever."  Held, 
(1),  that  the  participation  of  the  inhabitants  in 
such  disposal  was  to  be  such  as  should  be  pro- 
vided  by  the  laws  in  existence  at  the  time  when 
such  settlement  of  a  minister  should  at  any 
time  be  made ;  (2),  that  in  order  to  the  valid 
settlement  ol  a  minister,  so  as  to  vest  in  him  the 
title  to  such  right,  it  was  not  necessary  that  the 
inhabitants  should  participate  in  their  corporate 
or  municipal  capacity,  but  only  in  their  individ- 
ual or  social  capacity;  and  that  such  settlement 
n\ight  be  made  by  a  few  of  them,  acting  accord- 
inji;  to  the  recognized  forms  and  modes  adopted 
in  such  cases.  Williams  v.  yarth  Hero,  46  Vt. 
801. 

20.  Case  illustrating  the  valid  settlement  of 
a  minister  of  the  gospel,  with  reference  to  the 
title  to  the  right  reserved  in  the  town  charter 
for  the  first  settled  minister ; — also,  one  attempt 
ed  by  fraud,— the  claimant  having  before  sur- 
rendered his  credentials  as  a  minister,  and 
ceased  to  be  a  member  of  any  church.    lb, 

21.  Grants  by  private  persons.  Lands 
conveyed  to  Middlebury  College  for  the  use  of 
the  college,  although  not  by  charter,  were  held 
*^  sequestered  to  public  use."  Middlebury  Col- 
lege V.  Cheney,  1  Vt.  886. 

22.  Where  an  acre  of  land  was  conveyed  to 
a  town  for  the  purpose  of  building  a  school 
house  thereon  and  maintaining  a  school  ;—Held, 
that  the  town,  having  built  the  school  house 
and  a  school  being  maintained  therein,  did  not 
forfeit  the  land,  or  any  part  of  it,  by  other  uses 
of  the  land  not  inconsistent  with  the  object  of  the 
conveyance.     Caatleton  v.  Langdon,  10  Vt.  210. 


23.  A  grant  of  land,  although  carrying 
everjrthing  belonging  to  the  land  as  an  incident 
or  appurtenant  to  it,  passes  only  such  appur- 
tenances as  existed  at  the  time  of  the  grant  ,*  it 
does  not  create  a  new  one.  Swuey  v.  Brooke, 
80  Vt.  691. 

24.  Beserration.  A  reservation  is  some- 
thing taken  from  the  whole  thing  covered  by 
the  general  terms  of  the  grant,  and  cuts  down 
and  lessens  the  grant  from  what  it  would  be 
except  for  the  reservation.  Miller  v.  Lapham, 
44  Vt.  416. 


GUARANTt. 

I.  Construction  and  Effbot. 

II.  Conditions  of  Quabantor'b  Liability. 

III.  Batisfaotion  and  Rblbabb. 

IV.  Action. 

I.    Construction  and  Effect. 

1.  Bnle  of  eonstmction.  In  the  construc- 
tion of  a  guaranty,  technical  rules  are  not  to  be 
reported  to  where  the  meaning  of  the  parties  is 
plain  and  obvious.  Noyeev.  Nichole,  2^Vt.  159. 

2.  Absolute  nndertaldng.  One  who  stip- 
ulates  for  a  thing  to  be  done  by  himself  or  an«. 
other,  is  bound  to  see  it  done.  Where  the 
terms  of  a  guaranty  are  that  the  principal  shall 
pay,  or  that  payment  shall  be  made,  this  is  an 
absolnte^ndertaking,  and  no  demand  of  pay- 
ment of  the  principal,  or  notice  of  his  default, 
is  necessary  to  charge  the  guarantor.  Smith  v. 
Ide,  8  Vt.  290.  Knapp  v.  Parker,  6  Vt.  642. 
Train  v.  Jones,  11  Vt.  444.  Peek  v.  Barney, 
18  Vt  98.  18  Vt.  86.  Noyes  v.  JViehols,  28 
Vt.  159.    Mitchell  v.  Clark,  85  Vt  104. 

3.  The  debtor  and  another  agreed  to  exe- 
cute their  note  to  the  creditor  for  the  amount 
of  his  debt,  at  the  expiration  of  a  certain  time, 
in  consideration  that  the  creditor  would  for- 
bear to  sue  the  debtor  for  that  period.  Held, 
that  this  was  not  a  guaranty  requiring  any  pro- 
ceedings to  collect  of  the  debtor,  but  a  direct 
undertaking  to  satisfy  the  debt  by  the  new  note ; 
and,  for  a  breach,  the  creditor  was  entitled  to 
recover  the  value  of  the  note  (Mromised  to  be 
given,  which,  prima  fade,  was  the  amount  of 
the  debt  and  interest.  Ferris  v.  Barlow,  2 
Aik.  106. 

4.  A  and  B  gave  the  plaintiff  a  writing,  in 
which  they  jointly  and  severally  promised  to 
pay  him  any  sum  of  money  that  A  should  be 
owing  him  up  to  a  specified  future  day, 
not  to  exceed  $500  at  any  one  time,  and  inter- 
est. The  plaintiff  advanced  property  to  A 
upon  the  strength  of  this  writing  to  the  amount 
named.  In  an  action  thereon  against  A  and  B, 
B  made  defense  that  he  was  only  a  surety  and 
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goarantor,  and  that  he  had  received  no  notice 
oi  the  acceptance  of  the  guaranty  and  that  the 
plaintiff  had  acted  upon  it.  Held,  that  this 
^as  a  joint  undertaking  for  the  same  thing 
upon  the  same  consideration,  and  that  B  was 
equally  liable  with  A,  without  other  notice  of 
acceptance  than  A  received  by  passing  off  the 
paper  for  the  property  advanced.  Mayfuvrd 
V.  Miyrae,  86  Vt.  617. 

5.  Whether  indorser,  or  guarantor— 
tUstinctioil.  A  verbal  agreement  between  the 
indorser  and  indorsee  of  a  promissory  note, 
made  at  the  time  of  the  indorsement,  that  the 
maker  should  not  be  called  upon  for  payment 
until  a  certain  time,  was  held  to  take  the  case 
out  of  the  law  merchant  as  to  demand  and  no- 
tice ;  and,  upon  the  understanding  of  the  par- 
ties that,  unless  paid  by  the  time  named,  the 
indorsee  should  sue  the  maker,  the  indorser 
was  held  liable  as  guarantor,  where  such  suit 
proved  fruitless.  Marsh  v.  Babeoek,  2  D.  Chip. 
124. 

6.  The  general  rules  of  law  governing  notes 
and  bills,  as  applicable  to  charging  an  indorser, 
do  not  apply  to  a  note  assigned  with  a  warranty 
that  it  is  *'due  and  collectable";  but  the  as- 
signor is  liable  only  according  to  the  terms  of 
the  warranty ; — that  is,  that  the  note  is  due, 
and  that  it  can  be  collected  by  suit.  Fo»ter  v. 
BoTTuy,  8  Vt.  60. 

7.  A  guaranty  of  a  note  in  the  following 
form :  *'  I  guarantee  the  said  note  is  good  and 
payment  of  the  same"— is  an  absolute  under- 
taking of  payment,  and,  in  order  to  hold  the 
guarantor,  it  is  not  necessary  to  present  the 
note  for  payment,  give  notice  of  non-payment, 
or  bring  suit  against  the  maker.  Woodstock 
Bank  v.  Ihumer,  27  Vt.  689. 

8.  May  be  both.  The  defendant,  the 
payee  of  a  negotiable  promissory  note,  indorsed 
and  signed  the  f ullowing  words  upon  it :  ' 
guarantee  the  payment  of  the  within  note" 
and  put  in  circulation.  Held,  that  to  a  remote 
holder  he  was  liable  upon  it,  as  indorser,  upon 
proof  of  demand  and  notice.  Held,  also,  that 
he  was  liable  as  an  absolute  guarantor,  without 
proof  of  demand  and  notice— and  (by  Dams,  J.,) 
such  guaranty  is  negotiable.  Partridge  v.  Dams, 
20  Vt.  499.  31  Vt.  428.  But  on  this  last  point, 
contra,  BedfUld,  J.,  in  Sandford  v.  Norton, 
14  Vt.  283,  and  Sylvester  v.  Downer,  20  Vt.  861. 

9.  If  one  indorse  a  note  and  at  the  same 
time  guaranty  that  it  is  good  and  collectible, 
the  holder  may  elect  to  treat  him  as  either  in- 
dorser, or  guarantor ;  and  to  an  action  on  the 
guaranty  it  is  no  defense,  that  the  holder  failed 
to  charge  him  as  indorser.  Dana  v.  ConmU, 
80  Vt.  246. 

10.  Oonditional  nndertakiiig— Particn- 
lar  terms.  One  of  the  indorsers  of  a  promis- 
sory note  gave  to  the  holder  a  writing,  as  fol- 
lows :     **I  hereby  guaranty  to  said  R  the  col 


lection  and  payment  of  the  said  note,  and  agree 
to  pay  the  same  <hi  condition  that  said  R  does 
not  call  on  me  for  payment  till  the  1st  of  May, 
1881."  Held,  not  an  absolute  promise  to  pay, 
but  only  a  promise  to  pay  in  case  the  note 
could  not  be  collected  of  the  maker.  Russell  v. 
Buck,  11  Vt.  166.    Bennett,  J.,  dissenting. 

11.  The  guaranty  of  a  promissory  note  as 
"good  until  January  1,  1850,"  or  *'good  and 
collectible  for  two  years  from  date,"  is  a  con- 
tract that  the  parties  to  it,  for  the  time  limited, 
shall  be  and  remain  in  such  a  condition  that 
payment  can  be  enforced  by  the  due  use  of 
legal  process.  Hammond  v.  Chamherlin,  26 
Vt.  406.  Bull  V.  Bliss,  80  Vt.  127,  limiting 
Wheeler  v.  Lewis,  11  Vt.  265. 

12.  The  guaranty  of  a  promissory  note  was 
in  this  form:  "I  hereby  guarantee  this  note 
good  until  January  1,  ia50."  Held,  that  a  re- 
covery could  not  be  had  therefor  under  a 
declaration  counting  against  the  defendant  as 
indorser,  nor  under  a  count  upon  it  as  a  guar- 
anty 'Hhat  the  note  should  be  paid  by  January 
1,  1850" ;  and  that  the  guaranty  was  satisfied 
by  the  fact,  that  the  note  could  have  been 
secured  and  collected  of  the  maker  by  l^gal 
process,  at  all  times  during  the  continuance  of 
the  guaranty.    Hammond  v.  ChamberUn. 

13.  The  guaranty  of  a  note  as  ** collectible" 
is  not  satisfied  by  the  fact  that  the  maker  had 
real  estate  which  might  have  been  attached,  or 
taken  in  execution.  Foster  v.  Barney,  3  Vt.  60. 

14.  "Oredit."  A  sale  of  goods  upon 
time  of  payment  given,  the  title  of  the  goods 
to  remain  in  the  vendor  until  payment  of  the 
price  ;—Held  to  be  a  conditional  sale  on  credit, 
and  to  be  within  the  terms  of  a  guaranty  of 
payment  for  goods  sold  '*upon  a  credit."  Noyes 
V.  Nichols,  28  Vt.  159. 

16.  "All  drafts;  Ac."  Where  a  letter  of 
credit  was  drawn  at  Burlington,  Vt.,  by  the  de- 
fendant resident  there,  and  directed  to  a  bank 
in  Michigan,  agreeing  to  accept  and  pay  all 
drafts  drawn  on  him  by  A  B  ',—Held,  that  this 
did  not  bind  him  to  accept  and  pay  drafts 
drawn  upon  him  by  A  B  made  payable  in  New 
York.  Michigan  State  Bank  v.  Lea/cenworth, 
28  Vt.  209.  '  See  Same  v.  Pecks,  28  Vt.  200. 

16.  "Olaim  and  demand."  Where  one 
transferred  certain  notes,  railroad  bonds,  mort- 
gages, stocks  and  other  securities  specified  in  a 
schedule,  and  gave  a  guaranty  that  ''each 
claim  and  demand  is  absolutely  good  and  col- 
lectible and  bind  myself  to  make  up  any  loss  in 
the  coUecWan,"  &C',— Held,  that  the  guaranty 
did  not  embrace  the  railroad  preferred  stock 
named  in  the  schedule,  and  the  payment  of . 
the  dividends  thereon.  Dana  v.  Conant,  80 
Vt.  246. 

17.  Oirenlating  guaranty.  D,  a  country 
merchant,  who  was  about  going  to  New  York  to 
purchase  his  usual  fall  supply  of  goods  for  the 
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businefls  of  a  country  store,  where  goods  of 
every  variety  and  description  are  usually  kept 
for  sale,  received  from  the  defendant,  his 
former  partner  in  the  same  business,  a  .written 
guaranty,  agreeing  to  be  responsible  for  what 
goods  D  might  purchase  in  New  York  more  than 
he  paid  for  himself.  The  guaranty  was  direct- 
ed to  no  person  in  particular.  With  it,  D  pur- 
chased his  supplies  of  different  parties,  on  the 
customary  credit,  and  of  the  plaintiff  after  he 
had  made  purchases  of  other  parties.  In  an 
action  upon  the  guaranty ; — Held^  that  the  in- 
tent of  the  guaranty  was  to  give  D  the  credit 
necessary  to  enable  him  to  purchase  of  as  many 
different  dealers  as  might  be  necessary  to  make 
up  his  country  store  assortment;  and  that  its 
purpose  was  not  complete  and  executed  by  a 
sale  by  one  person  on  the  faith  of  it,  but  was 
the  same  in  legal  effect  and  extent  as  if  it  had 
been  a  separate  letter  to  each  dealer.  Lawry  v. 
Adams,  22  Vt.  160. 

18.  Oontinilillg.  A  requests  B  to  indorse 
a  note  for  him  to  the  bank  of  T,  for  $2000, 
and,  in  order  to  secure  B,  procures  C  to  sign  a 
note  with  him  for  the  same  sum  payable  to  B, 
and  delivers  it  to  B,  who  indorses  the  note  to 
the  bank.  Afterwards,  at  A's  request,  B  in- 
dorses for  him  a  like  note  to  the  bank,  and 
with  it  the  first  is  taken  up,  and  A  pledges  the 
same  note  as  security  for  such  second  indorse- 
ment. On  C's  being  inquired  of  by  B,  whether 
A  had  a  right  to  pledge  the  note  for  the  second 
accommodation,  he  replied  that  he  was  liable 
on  the  note  to  B,  and  that  A  might  thus  pledge 
it.  Afterwards,  A  procured  B  to  indorse  for 
him  a  blank  note  which  A  filled  up  to  F  bank 
for  l|2000,  and  got  it  discounted  at  the  bank  of 
T,  and  so  took  up  the  second  note,— the  note 
signed  by  A  and  C  still  remaining  in  B*s  hands. 
The  last  note  payable  to  F  bank  B  was  com- 
pelled to  pay.  Held,  that  the  note  signed  by  A 
and  C  was  a  continued  guaranty  to  that  amount 
and  remained  as  security  to  B  generally  for  any 
sums  A  might  procure  of  B,  or  by  means  of  Rs 
name  as  surety,  to  the  amount  of  the  note,  un 
less  C  had  expressed  his  dissent  thereto.  Adams 
V.  CUvrk,  Brayt.  196. 

19.  The  defendants  and  C  signed  the  fol- 
lowing  writing:  **C.  C.  Trowbridge,  Esq., 
President,  Detroit,  Michigan ;— R  H  &  Co.  are 
authorized  to  value  upon  us,  or  either  of  us,  to 
the  amount  of  |t25,000  in  such  amounts  and  on 
such  times  as  they  may  require,  which  will  be 
duly  honored,  and  we  hereby  jointly  and  sev- 
erally  hold  ourselves  accountable  for  the  ac- 
ceptance and  payment  of  such  drafts,"  and  de- 
livered it  to  R  H  &  Co.,  who  passed  it  to  the 
bank  of  which  Trowbridge  was  president,  and 
on  credit  of  it  got  bills  discounted.  Held,  as 
interpreted  by  the  course  of  dealing  of  the 
parties,  (1),  that  the  writing  bound  all  the 
signers  to  the  payment  of  such  drafts  as  might 


be  accepted  by  either  of  them ;  (2),  that  this 
was  not  a  single  guaranty  for  $25,000  and  then 
to  end,  but  was  a  continuing  or  standing  guar- 
anty to  that  amount ;  (8),  that  they  were,  under 
the  circumstances,  bound  by  the  acceptance  by 
C  of  bills  drawn  payable  elsewhere  than  where 
the  drawees  resided.  Michigan  State  Bank  v. 
Peeks,  28  Vt.  200. 

20.  The  defendants  gave  the  plaintiffs  a 
guaranty,  as  follows:  **Mr.  Lyman  Wilson 
wishes  to  buy  stock  for  his  shop  and  pay  in  six 
months  or  before.  We  will  be  surety  for  him 
for  a  sum  not  to  exceed  one  hundred  dollars." 
Held,  that  the  guaranty  was  not  exhausted  by 
the  first  delivery  of  stock  amounting  to  $50.08, 
but  covered  the  whole  amount  of  $100,  deliver- 
ed from  time  to  time  within  a  reasonable  time, 
and  all  within  two  months  from  the  date  of  the 
guaranty,  as  called  for  by  Wilson.  Keith  v. 
Dwinnell,  38  Vt.  286. 

21.  Other  instances.  Where  one  guaran- 
tied  the  performance  of  the  contract  of  an- 
other •,—Held,  that  he  was  not  bound  to  make 
indemnity  for  acts  of  voluntary  grace  extended 
to  the  primary  party,  and  where  the  other  par- 
ty had  gone  beyond  his  legal  duty  under  the 
contract.     Corlies  v.  EsUs,  81  Vt.  658. 

22.  Where  a  guaranty  was  given  to  the 
plaintiff,  a  lawyer,  to  pay  him  for  services  for 
a  third  person  in  a  pending  lawsuit ; — Held,  in 
an  action  upon  the  gviaranty,  that  it  was  no  ob- 
jection to  a  recovery  for  the  whole  services, 
that  the  plaintiff  had  afterwards  formed  a  law 
co-partnership,  by  the  terms  of  which  his  part- 
ner was  entitled  to  share  in  the  pay  for  the  ser- 
vices thereafter  rendered,  and  that  the  charges 
therefor  were  made  against  the  defendant  upon 
the  partnership  books,— the  entire  services  hav- 
ing been  performed  personally  by  the  plaintiff. 
RoberU  v.  Orisufold,  35  Vt.  496. 

23.  The  plaintiff  had  been  retained  by  D, 
as  his  counsel  in  a  lawsuit,  and  had  rendered 
services  which  he  had  charged  to  D.  In  reply 
to  letters  from  the  plaintiff  claiming  that  the 
defendant  ought  to  pay  him,  the  defendant 
wrote ;  **  I  can  assure  you  that  he  (D)  is  per- 
fectly good,  and  will  hold  myself  accountable 
that  he  shall  pay  you  for  all  the  services  you 
have  or  may  render  him  in  the  suit."  The 
plaintiff  relied  upon  this  engagement  and  con- 
tinued to  render  services  in  the  suit  to  its  close, 
in  faith  of  the  engagement,  and  according  to 
the  expectation  and  understanding  of  the  de- 
fendant. In  an  action  upon  the  guaranty  ; — 
Held,  that  there  was  a  sufficient  and  apparent 
consideration  for  the  guaranty ;  that  notice  of 
its  acceptance  appeared  ;  and  that  the  plaintiff 
was  entitled  to  recover  for  both  the  past  and 
future  services,  and  for  disbursements  for  court 
and  clerk's  fees.  lb.  See  Bagl^  v.  M<mUon, 
42  Vt.  184. 

24.  A  guaranty  of  payment  for  all  clothes- 
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wringers  to  be  from  time  to  time  sold  to  B, 
was  hsld  not  to  extend  to  such  as  were,  without 
orders,  forwarded  to  B  before,  but  not  accepted 
by  him  until  after,  the  guarantor  had  given  no- 
tice to  the  seller  that  he  should  not  be  respon- 
sible for  any  more  clothes-wringers  ordered  by 
B.  Machine  Co,  v.  Morris,  89  Vt.  898. 

25.  The  plaintiff  leased  a  farm  and  stock  to 
the  defendant,  Ballard,  by  writing  not  sealed, 
which  purported  to  be  a  contract  between  them 
only,— the  defendants,  Blake  and  Baker,  not 
being  mentioned  in  the  body  of  the  writing. 
The  writing  was  signed  by  the  plaintiff,  and 
immediately  after  his  signature  was  the  follow- 
ing: **Por  the  payment  of  said  contract  being 
fulfilled  on  the  part  of  the  said  Ballard,  we  the 
undersigned  will  become  responsible" — which 
was  signed  by  the  three  defendants.  Ballard 
went  into  possession  under  the  contract ;  but 
neither  of  the  other  defendants  ever  received 
any  benefit  from  the  contract,  or  from  Ballard's 
occupancy.  In  a  joint  action  against  the  three 
for  failure  of  Ballard  to  perform  certain  stipu- 
lations recited  as  on  his  part  to  be  performed ; 
— Held,  that  he  was  liable  by  reason  of  his  hav- 
ing entered  into  possession,  and  so  accepted  the 
contract ;  but  tliat  the  obligation  of  the  other 
defendants  was  an  independent  guaranty,  col- 
lateral to  the  principal  contract,  and  that  they 
were  not  liable  as  Joint  contractors  with  Bal- 
lard.     Crou  v.  Baliard,  46  Vt.  415. 

n.    Conditions  of  Guarantor's  Liability. 


26.    Acceptance  and  notice  thereof.     A 

guarantor  is  ^titled  to  notice  of  the  acceptance 
of  his  guaranty ;  but  his  acknowledgement  of 
liability  and  his  promise  to  pay  are  evidence 
that  he  had  received  seasonable  notice,  and  sup- 
ersede the  necessity  of  proving  it.  Peck  v. 
Barney,  18  Vt.  98. 

27-.  To  prove  notice  of  the  acceptance  of  a 
guaranty,  a  letter  announcing  it,  properly 
directed  to  the  guarantor  and  put  into  the  post 
ofllce  is  sufficient.  The  presumption  is  that 
such  letters  are  received  in  due  course  of  mail. 
Oaks  V.  Weller,  16  Vt.  68. 

28.  Notice  of  the  acceptance  of  a  guaranty 
must  be  given  to  the  guarantor,  in  reasonable 
time,  in  order  to  bind  him,  whether  the  guar- 
anty be  general,  or  special.  Oaks  v.  WeUer,  18 
Vt.  106.  Lovyry  v.  Adams,  22  Vt.  160.  Wood- 
stock  Bank  v.  Dovmer,  27  Vt.  589. 

29.  Express  notice  is  not  necessary  in  such 
case.  It  is  sufficient,  if  the  acceptance  be  sea- 
sonably made  known  to  the  guarantor  in  any 
other  way ;  and  the  jury  may  find  the  fact  from 
such  facts  and  circumstances  as  fairly  tend  to 
prove  it,— as,  the  relation  of  the  parties,  the 
guarantor's  opportunity  to  know,  &c.  Train  v. 
Jmes,  11  Vt.  444.  Oaks  v.  WeUer,  16  Vt. 
68.    Lowry  V.   Adams,      Woodstock  Bank  v. 

23 


Downer,    Noyes  v.  Nichols,  28  Vt.  150. 

30.  Where  a  guarantor  had  knowledge  that 
the  plaintiffs  were  furnishing  goods  to  the  prin- 
cipal from  time  to  time  upon  the  guaranty,  and 
had  a  general  knowledge  of  about  the  amount 
furnished,  this  was  held  suflicient  notice  to 
charge  him,  although  this  did  not  come  from 
the  plaintiffs.    Noyes  v.  Ni4ihols. 

31.  Default  of  principal  and  notice 
thereof.  The  contract  of  guaranty  is  not,  as 
between  the  parties,  negotiable.  A  collateral 
guarantor  is  entitled  to  reasonable  notice  of  the 
default  of  the  principal  debtor,  and  if  he  sustain 
loss,  or  prejudice,  in  consequence  of  not  receiv- 
ing such  notice,  he  will  be  exonerated  to  the 
extent  of  the  loss  so  suffered.  In  the  case 
of  an  absolute  guaranty,  no  demand  and  notice 
are  necessary  in  order  to  charge  the  guarantor. 
Redfield,  J.,  in  Sandford  v.  Norton,  14  Vt.  228. 
20  Vt.  861. 

32.  The  mere  guarantor  of  a  bill  or  note  is 
not  discharged  by  the  neglect  of  the  holder  to 
give  notice  of  non-payment,  unless  he  has  been 
actually  prejudiced  by  such  neglect— as,  when 
there  are  previous  indorsers,  &c.  Bull  v.  BUss, 
80  Vt.  127. 

33.  The  sufficiency  of  notice  to  a  guarantor 
of  non-payment  must  depend  upon  the  circum- 
stances of  the  case,  and  may  be  proved  by  cir- 
cumstances—as was  done  in  this  case.  Keit^i 
V.  Dwinnell,  88  Vt.  286. 

34.  Duty  to  pursue  principal.  Where 
one  guaranties  that  a  promissory  note  sliall  be 
good  and  collectible  for  a  time  named,  he  in 
effect  insures  the  solvency  of  the  parties  thereto 
for  the  time  named ;  and  if  such  parties  be  or 
become,  during  the  time  named,  or  when  the 
note  falls  due,  utterly  insolvent,  this  is  prima 
facie  a  sufficient  excuse  for  an  omission  to  at- 
tempt to  collect  the  note,  or  to  make  demand 
of  payment.  Bull  v.  BUss,  80  Vt.  127.  Dana 
V.  Oonant,  80  Vt.  246. 

35.  Where  one  takes  a  note  with  a  guaranty 
that  it  shall  be  collectible  when  due,  he  must, 
in  order  to  a  recovery  upon  the  guaranty,  first 
have  pursued  with  reasonable  diligence  all 
legal  means  of  collecting  the  note  from  all  the 
prior  parties  to  it,  whether  makers  or  indorsers, 
unless  they  are  wholly  insolvent.  Benton  v. 
Fletcher,  81  Vt.  418.  Foster  v.  Barney,  8  Vt. 
60.  BusseU  v.  Buck.  11  Vt.  166.  Wheeler  v. 
Lewis,  11  Vt.  265.  Sylvester  v.  Downer,  18 
Vt.  32. 

36.  —  and  exhaust  Ids  remedies.  Where 
a  party  receives  paper,  duly  indorsed,  upon  a 
guaranty  that  it  is  good  and  collectible,  such 
guaranty  has  reference  as  much  to  the  responsi- 
bility of  the  indorsers  as  of  the  principal,  and 
the  holder  must  take  the  necessary  steps  to 
charge  the  indorsers,  and  to  collect  the  pay  of 
them,  unless  insolvent,  or  the  guarantor  will  be 
discharged.     Dwna  v,  Gonant,  80  Vt.  246. 
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37.  In  an  action  upon  the  guaranty  of  a 
note  that  it  is  collectible,  where  a  prior  iudorser 
of  the  note  had  died  before  its  maturity,  but 
his  estate  was  solvent ; — Held^  that  in  order  to 
recover,  the  plaintiff  must  have  exhausted  all 
legal  means  of  collection  from  the  estate  afford- 
ed by  the  probate  court,  and  the  county  court 
on  appeal.    Benton  v.  Fletcher,  31  Vt.  418. 

38.  The  defendant  transferred  to  the  plain- 
tiff two  promissory  notes  with  a  lien  upon  a 
canal  boat  originally  given  to  secure  the  same, 
and  gave  a  guaranty  conditioned  that  before 
pursuing  the  defendants,  the  plaintiff  should 
*'u8e  all  reasonable  endeavors  and  means  to  col- 
lect the  sums  of  the  said  notes,  &c."  Held, 
tliat  the  plaintiff  was  first  bound  to  resort  to  the 
security  upon  the  boat,  if  by  reasonable  dili- 
gence it  could  be  done,  and  could  be  made 
available  for  the  purpose  of  obtaining  payment. 
Bratnard  v.  Reynoldi,  36  Vt.  614. 

III.    Satisfaction  and  Rslbabx. 

39.  A  guaranty  that  a  note  is  collectible,  is 
satisfied  by  proof  that  the  maker  had  sufilcient 
personal  attachable  property  when  the  note  be 
came  due  to  satisfy  it,  which  the  guarantor 
offered  to  turn  out  on  the  attachment.  Meeker 
V.  DenUon,  Brayt.  287. 

40.  Where  a  note  payable  on  demand  was 
assigned  23  days  after  its  date,  with  a  warranty 
that  it  was  due  and  collectible ; — Held,  that  a 
delay  of  five  or  six  days  in  bringing  suit  upon 
it  was  not  such  an  unreasonable  delay  as  to  dis- 
charge the  assignor.  Foster  v.  Ba/mey,  3  Vt.  60. 

41.  Where  the  guaranty  of  a  promissory 
note  was,  that  it  should  be  good  and  collectible 
until  a  day  named,  and  the  holder  brought  suit 
against  the  maker  before  the  expiration  of  the 
time  limited,  but  failed  of  collecting  the  debt 
through  his  negligence  in  prosecuting  the  suit ; 
—Held,  that  having  made  his  election  to  sue 
when  he  did,  and  having  failed  through  negli 
gence,  the  guarantor  was  discharged.  Wheeler 
V.  Lewis,  11  Vt.  266.    80  Vt.  181. 

42.  In  an  action  upon  the  guaranty  of  a  note 
assigned  and  warranted  to  be  *'due  and  collect 
ible,"  where  it  appears  that  the  plaintiff's  suit 
upon  the  note  failed,  or  proved  ineffectual, 
through  his  fault,  he  cannot  recover  of  the  guar- 
antor;—as,  where  such  suit  failed  through 
defective  service  of  the  writ  by  a  deputized 
person.     Beach  v.  Bates,  12  Vt.  68. 

43.  Where  the  defendant  agreed  to  indem 
nify  the  plaintiff  against  loss  from  having  in 
dorscd  the  note  of  a  third  person,  and,  when 
the  note  fell  due,  the  plaintiff  took  it  up,  and 
took  for  it  another  like  note  payable  in  future, 
which  he  indorsed  and  was  obliged  to  pay ; 
Held,  that  this  substitution  of  another  security 
was  prima  fade  a  release  of  the  guaranty,  and 
threw  upon  the  plaintiff  the  burden  of  showing. 


beyond  all  peradventure,  that  the  debt  would 
not  have  been  paid,  if  he  had  not  furnished  the 
money  to  take  up  the  first  note.  Hurlburt  v. 
Hendff,  27  Vt.  246. 

44.  A  guarantor  is  not  discharged  by  an 
attachment  and  sale  by  the  guarantee  of  the 
goods  sold  to  the  principal,  after  default  of 
payment ;  nor  by  the  guarantee  taking  a  note 
of  the  principal  payable  on  demand,  with  a 
mortgage  as  collateral ;  nor  by  his  purcliase  in 
of  a  prior  mortgage  and  causing  it  to  be  fore- 
closed, the  time  given  for  redemption  not  hav- 
ing expired  ;  or  other  act  working  no  damage 
to  the  guarantor,  ^opes  v.  Nichols,  28  Vt. 
169. 

45.  Where  a  party  had  a  running  account 
with  the  plaintiffs,  and  the  defendant  gave  them 
a  guaranty  for  further  purchases  to  a  specified 
amount,  and  the  party  made  further  purchases, 
charged  in  account,  exceeding  the  amount  of 
the  guaranty,  and  made  general  payments  from 
time  to  time,  without  application,  to  an  amount 
exceeding  the  guaranty  and  the  previous 
account ; — Held,  that  the  guaranty  was  can- 
celled, and  that  such  payments  could  not  be 
applied  by  the  plaintiffs  to  the  after  accrued 
account,  leaving  the  guaranty  unsatisfied. 
Pierce  v.  Knight,  31  Vt.  701. 

46.  W  had  obtained  goods  of  the  plaintiff 
upon  the  defendant's  guaranty,  and  to  the 
amount  of  the  sum  guarantied.  W  desiring 
further  supplies,  the  plaintiff  agreed  to  take  of 
him  bark  and  other  property  as  he  should  de- 
liver from  time  to  time,  and  pay  him  therefor  in 
goods.  Under  this  arrangement  a  further 
account  accrued,  and  W  delivered  such  prop- 
erty from  time  to  time,  and  died  insolvent.  In 
an  action  upon  the  guaranty,  it  not  appearing 
that  such  new  agreement  was  made  in  bad  faith, 
nor  operated  to  the  injury  of  the  defendant ; — 
Held,  that  the  dcfcn^nt  could  not  claim  that 
the  property  so  delivered  by  W  should  be  first 
applied  upon  the  guaranty,  but  only  that  the 
balance  above  paying  the  new  account  should 
so  apply,  for  that  the  application  must  be  con- 
trolled by  the  special  agreement.  Keith  v. 
Dwinnell,  88  Vt.  286. 

IV.    Action. 

47.  Declaration.  Where  notice  of  the  ac- 
ceptance of  a  proffered  guaranty  is  necessary  in 
order  to  charge  the  guarantor,  but  such  notice  is 
not  a  substantive  part  of  the  contract,  it  may  be 
stated  in  the  declaration  in  general  terms,  and 
need  not  be  set  up  as  one  of  the  provisions  of 
the  contract  itself.     Oaks  v.   Weller,  16  Vt.  63. 

48.  In  an  action  upon  the  guaranty  of  a 
note  that  it  is  or  shall  be  **good  and  collect- 
ible," the  declaration  must  aver  notice  to  the 
defendant,  before  suit  brought,  of  the  measures 
taken  to  collect  the  note  and  of  their  failure. 
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For  want  of  such  averment,  judgment  was  ar- 
rested.   8yhe9Ur  v.  Daumer,  18  Vt.  88. 

49.  Consideration.  A  guarantied  to  B,  in 
writing,  the  pa3rment  of  a  note,  payable  on 
demand,  which  B  held  against  C.  The  guar- 
anty expressed  no  consideration,  and  was  given 
more  than  a  year  after  the  date  of  the  note. 
This  guaranty  was  afterwards  allowed  against 
A's  estate,  and  was  paid  by  ^s  administrator. 
In  an  action  by  the  administrator  against  C  to 
recover  the  money  paid,  it  not  appearing  that 
the  guaranty  was  given,  or  the  money  paid,  at 
the  request  of  C,  or  that  he  in  any  way  sanc- 
tioned the  proceedings,  except,  as  it  was  stated 
in  the  case,  that  the  guaranty  was  given  '*for 
the  benefit  of  C;"—ffeldy  that  the  plaintiff 
could  not  recover.     WhiU  v.  White,  30  Vt.  838. 

50.  Effect  of  judgment  against  princi- 
pal. It  is  a  general  rule,  that,  in  a  collateral 
undertaking  by  way  of  guaranty,  where  a  suit 
is  necessary  to  fix  the  liability  of  the  guarantor, 
the  first  judgment  is  prima  faeie  evidence  of 
the  default.  But  where  the  guarantor  is  liable 
without  suit  against  the  principal,  the  judg- 
ment against  him  is  regarded  as  strictly  matter 
inter  aUos.  Redfield,  J.  Fletcher  v.  Jaekson, 
28  Vt.  581,  citing  Bramble  v.  P<mltney,  11  Vt. 
208. 

51.  The  costs  of  suit  against  the  maker  of  a 
note  cannot  be  recovered  of  a  person  who  ab- 
solutely guarantied  its  payment  ;--such  suit 
not  being  necessary  to  charge  the  guarantor. 

Woofbitoek  Bank  v.  D<yuyner,  27  Vt.  689. 

52.  A  guarantor  against  a  charge  or  incum- 
brance upon  a  chattel  was  held  bound  by  the 
result  of  a  suit  establishing  such  incumbrance, 
and  to  pay  the  expenses  of  defending  against  it, 
where  he  had  had  notice  of  the  suit,  and  assisted 
in  the  defense.    Brown  v.  Ha/oen,  87  Vt.  439. 

See  JuDGMSNT,  57,  et  seg. 


GUARDIAN. 

1.  Appointment.  Under  Sladc's  Stat.  c. 
47,  s. .  14,  authorizing  the  appointment  of  a 
guardian  for  a  spendthrift  on  the  complaint 
of  the  selectmen,  &c.,  of  th^town  to  which  he 
**  belonffs -"—JTeldy  that  where  the  spendthrift 
was  confined  in  jail,  though  in  a  town  other 
than  the  town  of  his  usual  residence,  but  where 
he  had  no  legal  settlement  in  the  State,  the 
complaint  was  properly  made  by  the  selectmen, 
&c.,  of  the  town  in  which  the  jail  was  situated. 
Owfhing  V.  Hale,  8  Vt.  88.  (In  G.  8.  c.  72,  ss. 
12,  18,  the  word  is  '' reside.'') 

2.  Where  one,  upon  his  own  application, 
was  appointed  guardian  of  an  insane  person,  not 
being  a  relative  nor  describing  himself  in  his 
application  as  a  *'  friend,''  but  was  certified  as  a 


"friend"  by  the  probate  court  in  the  order  of 
inquest,  and  where  the  appointment  was  made  ' 
without  any  notice  to  the  insane  person,  for 
which  cause  the  guardianship  was  afterwards 
discharged  by  the  court; — Held,  nevertheless, 
that  such  appointment  was  not  void,  and  that  the 
guardian  was  entitled  to  have  his  accounts,  as 
such,  allowed  in  the  probate  court.  Cleveland 
V.  Hopkins,  2  Aik.  394,  Boi/ce,  J.,  dissenting. 

3.  Under  the  probate  act  of  1821  (Slade's 
Stat.  856,  s.  102),  the  appointment  by  the  pro- 
bate court  of  a  guardian  to  a  non  compos,  with- 
out notice  to  him,  was  held  null  and  void  on 
appeal.     Shumway  v.  Shumway,  2  Vt.  339. 

4.  Where  the  right  and  authority  of  a 
mother  as  guardian  of  her  minor  child  is  ex- 
tinguished by  her  marriage,  the  probate  court 
may  appoint  a  new  guardian  without  notice  to 
her.     Farrar  v.  Olmstead,  24  Vt.  128. 

6.  A  decree  of  the  probate  court,  unappealed 
from  or  unreversed,  appointing  a  guardian  of  a 
minor,  is  conclusive  and  cannot  be  attacked 
collaterally.    lb. 

6.  A  conveyance  by  the  guardians  of  a 
lunatic,  by  license  of  the  probate  court,  was 
held  good  to  protect  the  purchaser  against  the 
heirs  of  the  lunatic,  although  it  did  not  appear 
that  the  lunatic  had  notice  of  the  inquisition 
and  the  appointment  of  the  guardians,  and 
although  it  did  not  appear  by  the  record  by 
whom  the  debts  were  contracted  for  which  the 
sale  was  licensed.  Smith  v.  Bumham,  1  Aik. 
84. 

7.  Where  a  complaint  for  the  appointment 
of  a  guardian  of  a  spendthrift  recited  that  it 
was  made  by  a  majority  of  the  selectmen  and 
civil  authority,  and  the  magistrates  acted 
thereon  and  made  the  appointment  ;—.E^<;W, 
that  this  was  suflflcient  prima  facie  evidence 
that  the  complaint  was  made  by  such  majority. 
Ctuking  v.  Hale,  8  Vt.  88. 

8.  Bemoval.  Where  a  guardian  is  removed 
by  the  probate  court  and  another  is  appointed 
guardian  in  his  place,  and  an  appeal  is  taken 
by  the  former,  such  appeal  does  not  vacate  the 
decree  so  as  to  leave  him  in  possession  of  his 
rights  as  guardian,  but  rather  suspends  them 
during  the  pendeijcy  of  the  appeal;  and  the 
custody  and  control  of  the  ward  and  estate 
belong  to  the  new  guardian,  until  restored  to 
the  former  by  a  decision  of  the  appeal  in  his 
favor.  StaU  v.  McKottn,  21  Vt.  503.  26  Vt. 
218. 

9.  Extinguishment.  The  marriage  of  a 
feme  sole,  guardian  by  appointment,  extin- 
giiishes  the  guardianship.  Field  v.  Torrey,  7 
Vt.  372.  So,  also,  the  right  of  the  mother, 
being  a  widow,  as  guardian  of  her  minor  chil- 
dren, is  extinguished  by  her  marriage.  Farrar 
y.  Olmstead,  24  Vt.  123.  (G.  8.  c.  72,  ss.  2,  54.) 

10.  Powers.  The  guardian  of  a  spend- 
thrift, under   the  statute,  has  not  merely  a 
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naked  power,  but  a  power  coupled  with  an 
interest  in  the  ward's  estate.  Tlius,  he  may 
sell  standing  trees  upon  his  ward's  lands,  and 
take  payment  therefor,  or  notes  to  himself ;  and 
may  retain  such  notes  against  any  cltdm  or 
release  of  his  ward  after  the  discharge  of  the 
guardianship,  and  sue  and  recover  thereon  to 
the  extent  of  any  balance  due  him  for  advances 
to  his  ward.  Thompson  v.  Boofrdman^  1  Vt. 
367. 

11.  Liabilities.  A  guardian  who  con- 
tracted with  the  plaintiff  to  support  his  ward, 
without  undertaking  to  limit  tlic  right  of  the 
plaintiff  to  the  estate  of  the  ward  for  indemnity, 
was  held  to  have  bound  himself  personally. 
Ilutehimon  v.  HuteMnson,  19  Vt.  487. 

12.  Attachment.  The  property  of  an 
insane  person  in  the  hands  of  his  appointed 
guardian,  and  of  which  he  has  returned  an 
inventory,  is  not  subject  to  attachment  in  suit 
against  the  ward.  Hale  v.  Duncan,  Brayt. 
132. 

13.  Acconntlxig.  After  the  termination 
of  a  guardianship,  an  action  of  account  lies  in 
the  county  court  in  behalf  of  the  ward  against 
the  guardian  to  compel  an  accounting,  not  only 
for  the  time  the  defendant  held  the  property  as 
bailiff,  but  also  while  he  held  it  as  guardian. 
HarrM  v.  Harris,  44  Vt.  320.  Field  v.  Torrey, 
7  Vt.  372. 

14.  The  settlement  of  a  deceased  guardian's 
account,  or  a  claim  upon  his  bond  for  not  ac 
counting,  should  not  be  presented  to  the  com 
missioners,  but  proceedings  for  the  settlement 
of  the  account  should  be  in  the  probate  court, 
upon  citing  in  the  administrator.     Waterman  v. 

Wright,  36  Vt.  164. 

16.  Creditors  of  an  insane  person,  under 
guardianship,  have  no  such  interest  as  entitles 
them  to  institute  proceedings  in  their  behalf 
upon  the  guardian's  bond.  Aldrich  v.  WilUams, 
13  Vt.  378. 

16.  The  guardian  of  a  person  adjudged  by 
the  probate  court  to  be  Insane,  does  not  lose  his 
right  to  recover  for  his  services  and  disburse- 
ments as  guardian,  by  a  verdict  rendered  on 
appeal  that  the  ward  was  not  insane  at  the 
time  of  such  adjudication  and  appointment  of  a 
guardian — the  guardian  having  acted  in  good 
faith,  and  not  being  party  or  privy  to  the  pro- 
ceedings instituted  for  his  appointment.  Har- 
^oood  V.  Boardman,  38  Vt.  554. 

17.  A  guardian  presented  to  the  probate 
court,  for  allowance,  his  account  as  guardian, 
32  years  after  his  appointment,  23  years  after 
his  ward  became  of  age,  and  8  years  after  her 
death,  but  in  due  time  after  the  appointment  of 


an  administrator  of  her  estate.  Held,  (1),  that 
the  statute  of  limitations  did  not  apply  to  bar 
the  account ;  (2),  that  tlie  lapse  of  time  was 
explained  by  the  facts  and  circumstances  of  the 
case,  so  that  no  presumption  of  payment  or 
settlement  of  the  account  arose— as,  that  the 
ward  was  always  non  c&mpos,  and  resided  in 
the  family  of  the  guardian,  who  always  liad 
possession  of  tlie  estate,  and  married  her 
mother ;  and  that  no  measures  were  ever  taken 
to  settle  her  estate,  until  after  the  death  of  her 
mother  and  the  appointment  of  an  adminis- 
trator, «&c.     KimbaU  v.  Iw»,  17  Vt.  430. 

18.  A  father,  who  had  been  appointed  guar- 
dian of  his  minor  son,  agreed  witli  the  son  to 
sell  him  his  time  until  of  age,  for  a  price 
agreed.  The  father  resigned  his  trust  and  the 
plaintiff  was  appointed  guardian,  and  after- 
wards, by  request  of  the  ward  and  believing 
that  this  would  be  beneficial  to  the  ward,  car- 
ried out  the  arrangement  with  the  father  and 
paid  him  from  the  ward's  estate  the  sum  agreed. 
Held,  that  the  plaintiff  should  not  be  allowed 
this  sum  in  settlement  off  his  account  as  guar- 
dian, unless  he  showed  affirmatively  that  his 
ward  was  at  least  no  worse  off  than  if  he  had 
had  his  money,  with  interest,  on  arriving  at  his 
majority.     Bannister  v.  Bannister,  44  Vt.  624. 

19.  A  guardian  should  not  be  allowed  com- 
pensation  for  taking  care  of  the  trust  fund, 
while  he  himself  is  the  borrower  of  it.  FarweU 
V.  ateen,  46  Vt.  678. 

20.  A  guardian  received  some  securities  of 
Ills  ward  bearing  annual  interest,  and  after- 
wards converted  part  of  the  estate  into  secur- 
ities bearing  simple  interest,  and  afterwards 
collected  them  all  and  mingled  the  money  with 
his  own,  rendering  no  account  of  the  interest 
received,  and  with  such  funds,  and  his  own 
commixed,  made  investments  which  yielded 
nK>re  than  six  per  cent  interest ;  but  the  ward's 
funds  could  not  be  directly  and  wholly  traced 
into  any  of  these  investments.  Held,  that  the 
guardian  should  be  charged  with  annual  inter- 
est  on  the  whole  trust  fund.  H).;  and  see 
Hapgood  v.  Jennison,  2  Vt.  294. 

21.  Guardian  ad  litem.  The  court  never 
appoints  a  guardian  to  prosecute  for,  but  only 
to  defend,  an  infant  party.  Priest  v.  Hamitton, 
2Tyl.  49. 

22.  A  guardian  ad  Utem,  like  an  attorney 
or  other  agent  for  conducting  a  suit,  has  no 
authority  to  execute  a  release  discharging  the 
interest  of  a  witness.  Walker  y^Ferrin,  4  Vt. 
523. 


See  Insane  Person,  9-17. 
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1.  In  what  cases.  A  party  improperly 
imprisoned  on  execution  may  be  relieved  by 
habeas  corpus^  when  all  dependfl  upon  certain 
papers  and  documents  prescribed  by  statute; 
and  is  not  put  to  his  audita  guerelay  unless  his 
claim  to  be  discharged  rests  on  matter  in  pais 
upon  which  an  issue  suitable  for  a  jury  trial 
might  be  expected  to  arise.  Dams,  ex  parUj  18 
Vt.  401.    ICeUogg,  exparte,  6  Vt.  609. 

2.  A  defendant  in  a  eapfas,  issued  in  an 
action  on  contract  upon  aihdavit  under  G.  8.  c. 
88,  s.  78,  will  not  be  released  on  habeas  carpus, 
because  the  authority  signing  the  writ  refused  to 
examine  him  for  a  discharge.  In  re  Jlosley,  22 
Vt.  863.  81  Vt.  507 ;  nor,  because  the  creditor 
had  previously  commenced  another  suit  for  the 
same  cause  of  action,  and  had  attached  property 
to  twice  the  amount  due.  That  is  matter  of 
abatement  merely.    lb, 

3.  To  justify  a  discharge  on  habeas  corpus 
for  any  irregularity  occurring  before  judgment, 
it  should  ordinarily,  perhaps,  be  of  a  character 
to  render  the  judgment  void.  Redfieid,  C.  J., 
in  Traqf,  exparU,  25  Vt.  98. 

4.  Mere  matter  of  error  in  a  conviction,  or 
what  would  be  ground  of  new  trial,  does  not 
render  the  conviction  void,  so  as  to  authorize 
a  discharge  on  habeas  corpus  ;  as,  where  a  wife 
was  convicted  and  imprisoned  for  the  sale  of 
intoxicating  liquor,  upon  a  complaint  and  war- 
rant against  her  husband  and  her,  but  there  was 
a  non  est  return  as  to  the  husband.  In  re 
Dougherty,  27  Vt.  825. 

5.  A  haheoM  corpus  will  not  lie,  where  the 
imprisonment  is  under  merely  voidable  process. 
In  re  Oreenough,  81  Vt.  285.  Kellogg,  ex  parte, 
6  Vt.  509 ;  but  only  where  the  judgment  or 
process  is  void,  i^.,— as,  an  execution  return- 
able in  120  days,  which  by  law  should  be  60 
days,  and  the  arrest  is  made  after  the  60  days. 
Hatch,  ex  parte,  2  Aik.  28.     . 

6.  A  misapprehension  as  to  the  power  of  a 
justice  to  punish  for  contempt,  is  not  such  a 
'^misapprehension,  &c.,"  under  G.  8.  c.  80,  s. 
18,  as  authorizes  the  supreme  court  to  relieve 
on  habeas  corpus.    In  re  Cooper,  82  Vt.  258. 

7.  Where  a  party  was  adjudged  guilty  of 
contempt  and  imprisoned  for  disobedience  to 
an  order  of  a  chancellor,  where  no  notice  had 
been  given  him  to  show  cause ; — Held,  that  the 
proceedings  were  irregular,  and  he  was  dis- 
charged on  habeas  corpus.  Langdon,  ex  parte, 
25  Vt.  680. 

8.  PrQce^ur^,     A  jailer  made  return  to  a 


writ  of  habeas  corpus  directing  him  to  bring  a 
prisoner  into  court  for  trial,  that  the  prisoner 
was  sick  and  languishing  so  that  he  could  not 
be  removed  without  endangering  his  life.  Held 
sufficient  in  this  instance,  but  in  future  such  re- 
turns must  be  accompanied  with  affidavits  of 
physicians.    Bryant,  exports,  2  Tyl.  269. 

9.  Where  the  imprisonment  is  upon  an  ex- 
ecution between  party  and  party,  it  is  proper 
that  notice  of  the  application  be  given  to  the 
creditor.   Hatch,  ex  parte,  2  Aik.  28. 

10.  A  writ  of  habeas  corpus  issued  in  vaca- 
tion must  be  signed  by  a  judge,  and  not  by  the 
clerk,  and  must  be  made  returnable  forthwith 
in  all  cases.    In  re  Cooper,  82  Vt.  258. 

11.  Issues  and  questions  of  law  arising  upon 
the  trial  of  a  habeas  corpus  in  the  county  court, 
may  pass  to  the  supreme  court  upon  exceptions. 
lb, 

12.  On  habeas  corpus,  the  relator  may  con- 
trovert the  return  of  the  cause  of  his  detention 
and  prove  any  other  facts  material  to  the  deter- 
mination of  the  case ;  but  the  court  will  not  re- 
examine,  de  novo,  the  proceedings  of  the  magis- 
trate who  issued  the  warrant,  and  undertake 
to  regulate  his  discretion.  In  re  Powers,  25 
Vt.  261.  In  re  Hosley,  22  Vt.  868.  In  re 
Tracy,  25  Vt.  98. 

13.  Effect  of  discharge.  The  discharge 
upon  habeas  corpus,  of  a  prisoner  in  execution, 
by  a  judge  having  jurisdiction  to  issue  the  writ 
and  decide  the  question  of  the  lawfulness  of  the 
imprisonment,  is  a  protection  to  the  sheriff  in 
an  action  for  an  escape,  whether  tlie  proceed- 
ing was  in  all  respects  regular,  or  the  judge 
erred  in  the  exercise  of  his  judgment,  or  not. 
Hathaway  v.  Holmes,  1  Vt.  405. 

14.  A  discharge  on  habeas  corpus  from  im- 
prisonment on  execution,  on  the  ground  of  priv- 
ilege from  arrest  while  in  attendance  at  court, 
is  no  bar  to  a  subsequent  arrest  upon  an  aUas 
execution  on  the  same  judgment  In  re  EJdred, 
2  Vt.  462. 


HABBI8*  GOBE. 

Harris'  Gore.  The  charter  of  Harris' 
Gore,  dated  Oct.  30,  1801,  recited  that  the  same 
was  granted  by  Act  of  the  Legislature  passed 
Feby.  26,  1782,  to  G  and  others.  June  1,  1789, 
G  by  deed  of  warranty  conveyed  **one  whole 
right  and  share  in  Harris*  Gore  drawn  in  my 
name  to  me."  The  lands  in  said  Gore  were  not 
in  fact  divided  or  allotted  till  the  year  1802, 
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when  certain  lots  were  set  to  that  right.  Held, 
(1;,  that  the  recital  in  the  charter  of  the  time  of 
the  grant  by  the  Legislature  was  at  least  prima 
fa/dt  evidence  of  the  fact ;  (2),  that  such  grant 
in  1783  vested  the  land  at  once  in  the  grantees 
as  effectually  as  when  engrossed  and  recorded. 
Cr(m  V.  MarUn,  46  Vt.  14. 


mGHWAYS  AND  BRIDGES. 

I.     Establishment. 

1.  By  dedication  and  adoption^  and  by 

adverse  use, 

2.  By  statutory  proceedings. 
II.     Pent  Roads. 

III.  Discontinuance. 

IV.  Repairs  ;  HionwAY  Surveyor. 
V.    Indictment  for  not  Building,  or  Re- 
pairing, OR  FOR  Obstructing. 

VI.    Civil  Liability  of  Towns  for  Insuffi 

OIENOY. 

VII.    Rights  of  Land  Owner,  and  of  the 
Public. 

I.    Establishment. 

1.  By  dedication  and  adoption^  and  by  adverse 


1.  Official  act.  Official  acts  of  the  officers 
of  a  town,  recognizing  a  road  as  a  public  high- 
way, are  sufficient  to  prove  it  such,  so  as  to 
make  the  town  chargeable  for  an  injury  occa- 
sioned by  its  insufficiency,  although  there  is  no 
record  of  any  survey,  or  laying  out.  Emery  v, 
Washington,  Brayt.  129. 

2.  The  consent  merely  of  the  selectmen  that 
any  person  should  travel  on  any  path,  whether 
a  public  or  a  private  road,  is  no  act  recognizing 
such  road  as  a  highway  for  which  the  town  is 
responsible  ;  neither  is  their  knowledge  that  a 
traveler  on  such  road  supposes  it  to  be  a  public 
highway  of  any  importance,  unless  by  some 
act  of  theirs  it  can  be  inferred  that  they  have 
opened  the  road,  or  adopted  it  as  a  highway  to 
be  repaired  by  the  town.  Williams,  C.  J., 
Blodgett  v.  BoyaUon,  14  Vt.  288.     27  Vt.  466. 

3.  Where  a  new  road  was  laid  out  as  an  im- 
provement of  an  old  road,  and  worked,  and  the 
selectmen  afterwards,  on  petition,  decided  to 
discontinue  the  old  road,  and  it  was  fenced  up 
with  their  consent,  and  public  travel  was  com- 
pelled to  go  upon  the  new  road  which  was  left 
open ;— Held,  ihtit  these  were  such  unequivocal 
acts  as  indicated  an  intention  to  make  the  new 
road  the  thoroughfare  for  public  travel,  and, 
not  being  repudiated  by  the  town,  but  acqui- 
esced in,  constituted  such  an  adoption  of  the 
new  road  as  made  the  town  liable  to  a  traveler 
for  its  insufficiency,  although  the  selectmen  had' 


caused  no  record  to  be  made  of  the  discontinu- 
ance of  the  old  road,  nor  liad  filed  foF  record 
their  certificate  of  the  opening  of  the  new  road. 
Blodgett  v.  RoyaUon,  17  Vt.  40.  8,  C,  14  Vt. 
288.     84  Vt.  427. 

4.  Where  the  selectmen,  by  consent  of  the 
land  owner,  straightened  a  highway  running 
through  his  farm,  and  the  straightened  road 
was  built  and  opened  in  fact  for  travel  and  the 
former  track  was  fenced  up;— -J?«M,  that  the 
former  track  became  discontinued  by  substitut- 
ing the  new  one  for  it  as  the  highway,  without 
any  record  either  of  the  alteration  or  of  the 
opening  for  public  travel,  and  that  the  land- 
owner could  thereafter  maintain  trespass  against 
a  person  unnecessarily  traveling  upon  the  old 
track.  Closson  v.  Hamblet,  27  Vt.  728 ;  distin- 
guished from  young  v.  Wlteelock,  18  Vt.  498. 

5.  A  town  having  assumed  and  adopted  a 
turnpike  as  a  town  highway,  in  the  mode  pre- 
scribed by  a  statute,  and  having  afterwards 
treated  it  like  its  other  highways  by  including 
it  in  the  tax  bills  and  repairing  it,  &c.,  and  the 
turnpike  company  having  removed  their  gates 
and  ceased  all  care  and  control  of  tlie  road,  and 
permitted  the  whole  franchise  and  stock  to  be 
sold  on  execution  ;^Heldy  that  a  dedication 
should  be  presumed,  and  that  the  town  was 
liable  for  the  insufficiency  of  the  road.  Barton 
V.  MontpeUer,  30  Vt.  650. 

6.  Neither  the  mere  fact  of  a  dedication  of 
land  to  the  public  as  a  highway,  nor  the  use  of 
thd  land  by  the  public  as  a  road  for  public 
travel,  will  impose  upon  a  town  the  duty  to 
keep  the  road  in  repair  as  a  highway.  To  this 
end,  there  must  be  an  acceptance  of  the  dedi- 
cation by  the  town,  acting  through  its  proper 
officers ; — by  acts  of  such  officers  and  not  mere 
declarations.  Kdlog'g,  J.,  in  Folsom  v.  UnderkiU^ 
36  Vt.  587.  Bennett,  J.,  in  Hyd£  v.  Jammea, 
27  Vt.  454.  Bailey  v.  Fairfield,  Brayt.  128; 
and  see  Paige  v.  Weathersfitld,  13  Vt.  424. 
Young  v.  Wheelock,  18  Vt.  495. 

7.  Where  a  road  has  been  opened  by'private 
persons  and  has  been  used  by  the  public  for 
travel,  the  including  of  it  in  the  rate  bills  of 
the  highway  surveyors  as  a  public  road  on 
which  the  highway  taxes  are  to  be  expended, 
the  expenditure  of  money  and  labor  upon  it, 
and  the  leaving  of  it  open  fqr  public  travel  and 
use  as  a  common  highway,  arc  evidence  of  its 
adoption  by  the  town  as  a  highway ;  and  if  so 
done  with  the  intention  to  regard  and  treat  the 
road  as  an  existing  highway,  the  road  thereby 
becomes  a  highway  adopted  by  the  town, 
which  it  is  liable  to  keep  in  repair.  Folsom  t. 
UnderhiU,  36  Vt.  580. 

8.  Where  a  road  and  bridge  had  been  built 
by  private  persons  for  their  own  benefit,  hot 
had  been  used  for  travel  by  the  public,  and  the 
road  on  each  side  of  the  bridge  had  been,  by 
repau^,  &c. ,  adopted  by  the  town  as  a  highway. 
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and  there  was  no  other  way  to  cross  the  stream 
except  by  this  bridge,  an  instruction  to  the 
jury,  that  they  should  treat  the  bridge  as  in 
like  manner  adopted  in  the  absence  of  evidence 
to  the  contrary,  was  held  correct— although  the 
surveyed  line  of  the  highway,  as  made  by  the 
selectmen  in  their  recorded  survey  of  it,  di- 
verged from  the  traveled  line  six  or  eight  rods 
west  of  the  bridge  and  came  into  it  again  eigkt 
or  ten  rods  east  of  the  bridge,  and  crossed  the 
stream  two  or  three  rods  above  the  bridge,  and 
so  as  to  throw  the  bridge  outside  the  highway 
an  surveyed.    lb, 

9.  M  applied  to  the  selectmen  to  vary  the 
location  of  a  highway  across  his  farm,  and,  as 
an  inducement,  offered  to  give  the  land  for  thd 
new  location  in  exchange  for  the  other.  The 
town  accepted  this  offer,  built  a  bridge  across  a 
creek  on  the  new  route,  allowed  the  former 
road  to  be  closed  up,  and  public  travel  was 
thus  diverted  over  the  new  road.  No  record 
was  made  of  these  proceedings.  M  and  his 
grantees  occupied  the  road  for  six  years,  when, 
upon  petition,  the  selectmen  laid  out  a  pent 
road  along  the  line  of  such  substituted  highway, 
for  which  M*s  grantee  claimed  damages.  Eeld, 
that  he  was  not  entitled  to  damages ;  for  that 
the  facts  stated  constituted  a  dedication  of  the 
land  by  M,  and  an  acceptance  by  the  town. 
Fairfield  v.  Morey,  44  Vt.  239. 

10.  Travel  having  diverged  from  a  pent 
road  as  surveyed,  the  owner  of  the  land  over 
which  the  road  was  laid  ploughed  and  fenced 
in  the  unused  portion,  and  worked  the  course 
of  divergence  as  a  highway.  Held^  that  this 
amounted  to  a  dedication  to  the  public  of  the 
substituted  track ;  and  that  a  subsequent  owner 
of  the  land  could  not,  without  revocation, 
maintain  trespass  for  the  use  of  such  substituted 
track  as  a  highway,  although  such  use  had 
not  continued  for  fifteen  years;  and  qucBre^ 
whether  the  dedication  and  license  could  be 
revoked.    Prouty  v.  BeU,  44  Vt.  72. 

11.  The  town  and  public  having,  for  more 
than  forty  years,  treated  as  a  highway  a  space 
adjoining  but  without  the  limits  of  the  original 
survey  and  location,  the  town  is  liable  for  any 
insufiiciency  thereof,  the  same  as  if  within  such 
survey.    Bagley  v.  Ludlow j  41  Yt.  425. 

12.  Leaving  land  open.  Where  the  owner 
of  land  threw  it  open  to  the  public  who  might 
have  to  pass  over  it  in  doing  business  at  his 
carriage  shop  ^—Held,  that  the  mere  use  of  the 
land  by  an  adjoining  proprietor  for  a  way  to 
his  own  premises,  in  the  absence  of  any  decisive 
act  indicating  a  separate  and  exclusive  use 
under  a  claim  of  right,  would  be  presumed  to 
have  been  with  the  permission  of  the  owner, 
and  not  adverse  to  his  right,  even  though  that 
use  had  been  open,  notorious  and  uninterrupted. 
FUmpUm  v.  Carwerse,  44  Vt.  158. 

13.  Since  1^,  the  owner  has  not  been  re- 


quired  to  fence  his  lands  along  a  highway.  An 
omission  so  to  do  is  no  evidence  of  an  intent  to 
dedicate  them  to  the  public ;  nor  is  the  act  of 
throwmg  or  leaving  open  to  the  highway  land 
in  front  of  his  house,  or  place  of  business,  so 
that  his  customers  may  have  more  convenient 
access  thereto,  any  evidence  of  such  intent. 
3for9e  V.  Ranno,  32  Vt.  600. 

14.  Adverse  nse.  Where  the  right  of  the 
public  to  the  use  of  one's  land  as  a  highway 
stands  upon  the  basis  of  mere  enjoyment,  fiftl^n 
years'  adverse  and  continuous  use  is  necessary 
to  perfect  the  right;  and  the  extent  of  the 
acquiescence— as,  the  width  of  the  highway — 
must  be  determined  by,  the  extent  of  the  actual 
occupation  and  use.    lb. 

2.  By  Htatnitory  proceedingB. 

15.  Laying  out  by  selectmen.  The  usual 
and  legitimate  evidence  that  a  highway  has 
been  laid  out,  established  and  opened  for  travel, 
is  the  town  records  showing  the  survey  and  the 
certificate  that  the  road  is  open  for  travel. 
T<mng  v.  Wheeloek,  18  Vt.  498.  BlodgeU  v. 
RoyaUon,  14  Vt.  288.  8  Vt.  457.  lb,,  690. 
11  Vt.  600. 

16.  Where  a  petition  to  the  selectmen  of  a 
town  was  for  the  laying  of  a  highway  in  that 
town  to  the  town  line,  there  to  connect  with  a 
proposed  highway,  to  be  laid  out  by  another 
town,  which  was  to  connect  with  a  highway  to 
be  laid  out  by  a  third  town,  in  another  county  ; 
— Held,  that  this  was  well  enough,  and  was 
within  the  jurisdiction  of  the  selectmen.  Moore 
V.  tlisiiter,  46  Vt.  608. 

17.  Where  the  record  of  the  laying  out  or 
discontinuance  of  a  highway  is  collaterally 
attacked,  the  regularity  of  the  preliminary  pro- 
ceedings will  be  presumed— as,  the  existence 
and  regularity  of  the  petition ;  or  notice  to  land- 
holders of  the  proceedings  to  discontinue. 
Kidder  v.  Jennison,  21  Vt.  108.  Haynes  v. 
lAu^eU,  29  Vt.  157. 

18.  The  laying  of  a  highway  by  selectmen 
is  not  void,  so  as  to  render  their  successors  in 
office  trespassers  for  the  building  of  it,  because 
there  was  an  omission  to  specify  a  time  for  the 
land-owner  to  lay  the  land  open  to  be  wrought ; 
nor  because  of  an  omission  to  return  the  peti- 
tion to  the  town  clerk's  office ;  nor  because  no 
notice  was  given  to  the  land-owner  of  the  doings 
of  the  selectmen  laying  the  road,  so  that  he 
might  appear  and  claim  his  damages.  Kidder 
V.  JenniiMn, 

19.  It  is  not  an  objection  to  the  legal  estab- 
lishment of  a  highway,  that  the  selectmen  re- 
quired a  bond  from  the  petitioners  to  save  the 
town  from  the  expense  of  building  it,  as  a  con- 
dition of  laying  it  out.  Patchin  v.  DoolitUe,  8 
Vt.  457. 

20.  The  power  given  to  selectmen  to  widen 
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and  to  re-survey  highways,  by  G.  8.  c.  24,  as. 
16,  17,  implies  the  right  to  straighten  the  road. 
Clofwn  V.  Hamblet,  27  Vt.  728. 

21.  Building.  A  petition  for  the  discon- 
tinuance of  a  highway,  laid  by  the  selectmen, 
but  not  yet  built,  does  not  suspend  or  prevent 
their  proceeding  to  build  the  road.  Taft  v. 
PittHf&rd,  28  Vt.  286. 

22.  An  appeal  by  a  land  owner  from  the 
laying  of  a  highway  vacates  the  former  pro- 
ceedings in  laying  the  road,  and  suspends  all 
proceedings  towards  building  or  opening  the 
road,  and  the  powers  of  the  selectmen  to  charge 
the  town  with  any  further  expense.    lb. 

23.  A  person  who  has  contracted  to  build  a 
road  laid  by  the  selectmen,  cannot  proceed  under 
his  contract,  after  an  appeal  from  the  laying  of 
the  highway  and  notice  thereof  to  him,  and  re- 
cover of  the  town  therefor,  although  the  select- 
men give  him  a  town  order  for  such  subsequent 
work.     lb. 

24.  The  fact  that  a  town  had  availed  itself 
of  the  plaintiflTs  labor  in  constructing  a  high- 
way, by  subsequently  repairing  it  and  suffering 
the  public  to  use  it,  was  held  not  to  bind  the 
town  to  pay  for  constructing  it.  PraU  v.  Swan- 
ton,  15  Vt.  147. 

25.  Village  trustees.  The  act  incorpo- 
rating the  village  of  Bennington  (Acts  of  1849, 
p.  119),  giving  the  trustees  power  to  lay  out, 
&c.,  highways  in  said  village,  does  not  deprive 
the  selectmen  of  a  like  power  previously  given 
by  the  general  law.  Bennington  v.  Smithy  29 
Vt.  254. 

26.  Under  the  act  incorporating  the  village 
of  Rutland  (Acts  of  1865  p.  212),  giving  the 
trustees  power  to  lay  out,  &c.,  highways  in  said 
village,  an  appeal  lies  to  the  county  court  on 
their  recusal.  In  such  case,  the  town  should  be 
made  defendant,— not  the  village.  Landon  v. 
Village  of  Rutland,  41  Vt.  681. 

27.  Opening.  The  certificate  of  select- 
men that  a  road  U  opened,  is  to  be  made  after  it 
is  worked  and  ready  for  travel,  and  not  prop- 
erly before.     Patchtn  v.  ThoUttU,  8  Vt.  457. 

28.  The  lodging  in  the  town  clerk's  oflSce  of 
the  proper  certificate  of  the  opening  of  a  new 
highway,  is  an  act  essential  to  consummate  the 
opening  of  the  road.  Until  this  is  done,  the 
land  owner  is  not  under  obligation  to  remove 
his  fences ;  nor  is  he  entitled  to  damages ;  nor 
can  individuals  use  the  land  as  a  highway. 
Patchtn  V.  Mormon,  3  Vt.  6fl(0.  Warren  v. 
Bunnell,  11  Vt.  600.  14  Vt.  282;— nor  can 
the  land  owner  commence  proceedings  before  a 
justice  for  the  appraisal  of  his  damages.  Emer- 
son V.  Reading,  14  Vt.  279.  19  Vt.  456 ;  and 
see  BlodgeUy.  RoyaUon,  14  Vt.  288.  BaUles 
V.  Braintree,  14  Vt.  848. 

29.  In  June,  1841,  the  selectmen  of  a  town 
altered  an  old  highway  by  laying  out,  as  an 
**open  road,"  12^  rods  of  pew  road  having  its 


termini  m  the  old  road,  and  set  over  the  old  road 
between  such  terminixx^  the  land  owner  in  part 
compensation  for  his  land  damages,  and  record- 
ed the  survey  bill  the  same  day.  The  next 
autumn  the  inhabitanU  of  that  highway  dis- 
trict cut  out  the  new  road  and  made  it  passable 
for  teams,  and  the  land  owner  fenced  up  the  old 
road,  and  public  travel  thereafter  went  princi- 
pally upon  the  new  road.  The  next  spring,  the 
selectmen  made  and  delivered  to  the  highway 
surveyor  of  the  district  a  tax  biU,  describing  the 
highways  in  such  way  as  to  include  both  parcels, 
and  the  surveyor  caused  most  of  the  taxes  to  be 
worked  out  on  the  new  road.  In  July,  1842, 
the  plaintiff  sustained  damage  while  traveling 
upon  the  new  road  by  reason  of  its  insufliciency. 
No  certificate  of  the  opening  of  the  road  had 
been  made  by  the  selectmen,  and  recorded  in 
the  town  clerk's  oflice.  (G.  8.  c.  24,  s.  80.)  In 
an  action  against  the  town  for  the  injury ; — 
Held,  that  the  road  was  not  legally  established 
and  opened,  so  as  to  make  the  town  liable. 
Y<mn^  V.  Wheelock,  18  Vt.  498.  27  Vt.  454. 
lb,  731. 

30.  Where  the  charge  left  to  the  jury  to  de- 
termine what  would  constitute  an  opening  of  a 
road  and  a  public  highway,  without  in  anyway 
stating  to  them  what  the  law  required,  it  was 
held  erroneous.  Blodgett  v.  RoyaUon,  14  Vt. 
288. 

31.  Where  a  highway  had  been  laid  out  and 
made  and  repaired  by  the  town,  and  had  been 
traveled  by  the  public  for  some  twelve  or  thir- 
teen years,  and  the  landowner  had  accepted  his 
land  damages  and  built  his  fences  along  the  sides 
of  it ; — Held,  that  this  was  such  an  acquiescence 
on  his  part,  that  he  could  not  now  object  that  no 
certificate  of  the  opening  of  the  road  had  ever 
been  filed  with  the  town  clerk,  and  could  not 
main  tain  trespass  for  work  done  on  the  road  in 
repairing  it.    Feleh  v.  Oilman,  2IZ  Vt.  88. 

32.  Re-assessment  of  damages.  The 
owner  of  the  land  at  the  time  a  highway  is  laid 
over  it,  is  the  person  to  bring  a  petition  for  re- 
assessment of  damages  under  G.  S.  c.  24,  s.  82, 
—not  the  owner  at  the  time  it  is  laid  open  for 
work.     Rand  v.  Townshend,  26  Vt.  670. 

33.  Any  number  of  land  owners,  who  are 
dissatisfied,  may  join  in  the  same  petition, 
although  holding  by  independent  titles,    n, 

34.  Where  a  land  owner  commenced  pro- 
ceedings before  a  justice  for  the  appraisal  of 
his  damages  for  the  laying  of  a  highway,  before 
the  proper  certificate  had  been  lodged  in  the  town 
clerk's  oflSce  that  the  road  was  opened  \—Held, 
that  the  order  of  the  justice  made  therein  was 
void.  Bmeraon  v.  Reading,  14  Vt.  279;  and 
see  Tunbridge  v.  TarbeU,  19  Vt.  458. 

35.  A  petition  for  re-assessment  of  damages, 
under  G.  S.  c.  24,  s.  71,  is  in  season,  if  brought 
before  the  expiration  of  siscty  days  after  tlie 
rofwi  Is  Jp  fact  "laid  open  to  be  worked,"— that 
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is,  after  the  work  of  opening  has  commenced. 
Myer%  v.  Paumal,  16  Vt.  415. 

36.  Reference  and  award.  The  selectmen 
and  the  person  through  whose  land  they  have 
laid  a  highway,  may,  at  any  time  after  the  sur- 
vey of  the  road,  although  not  recorded,  settle 
the  question  of  damages  by  a  reference  under 
the  statute ;  and  the  award  made  will  be  bind- 
ing.    Tunfyridge  v.  Tarbell,  19  Vt.  453. 

37.  An  award  of  damages  for  the  laying  out 
of  a  highway,  made  on  arbitration,  is  not  avoided 
by  the  landowner's  keeping  the  road  fenced  up, 
but  the  town  must  resort  to  its  remedy  for 
opening  it,  under  the  general  laws.  Schoff  v, 
Bloamfteld,  8  Vt.  473. 

38.  Action  for  damages.  If  the  survey 
of  a  highway  is  effectually  abandoned  before 
the  road  is  opened  or  made,  there  can  be  no 
consideration  for  the  landholder's  retaining  the 
damages  paid.  In  such  case,  they  may  un 
doubtedly  be  recovered  back.  Royce,  J.,  in 
Stiles  V.  Middlesex,  8  Vt.  486.  But  see  Stacey 
V.  Vt.  Central R.  Co.,  27  Vt.  89. 

39.  Damages  were-  awarded  and  paid  to  a 
landowner  for  the  laying  of  a  highway,  but 
while  the  opening  of  it  was  delayed  by  his  re- 
quest, it  was,  on  his  application,  resurveyed 
and  altered  in  two-fifths  of  its  course,  but  still 
all  upon  his  land,  and  the  final  report  was  silent 
on  the  subject  of  damages.  Held,  that  the 
town  could  not  recover  back  the  damages  paid. 
StOes  V.  Middleeex. 

40.  Report  of  commissioners.  It  is  not 
a  sufficient  reason  for  rejecting  the  report  of 
commissioners  for  assessing  damages  on  the 
laying  out  of  a  highway,  that  they  refused  to 
hear  the  testimony  of  witnesses  in  relation  to 
the  damages.  Lyman  v.  BurUngton,  32  Vt. 
181. 

41.  Commissioners  appointed  by  a  justice 
to  assess  damages  on  laying  out  a  highway 
made  report  to  the  county  court,  as  prescribed 
by  statute,  which  report  the  court  set  aside  for 
irregularity.  At  a  subsequent  term,  the  same 
commissioners,  having  re-examined  the  premises 
and  made  a  new  appraisal,  made  a  second  re- 
pon,  which,  being  regular,  the  court  accepted. 
Held  authorized  and  correct.    Ih. 

42.  County  conrt— Proceedings.  An  ap- 
plication to  the  county  court  for  the  laying  out 
of  a  highway,  under  G.  8.  c.  24,  s.  44,  must  be 
brought  within  a  reasonable  time  after  the  re- 
fusal of  the  selectmen  to  lay  out  such  highway, 
but  is  not  required  to  be  brought  at  the  next 
succeeding  term  after  such  refusal,  although 
more  than  twelve  days  have  intervened  between 
such  refusal  and  the  then  next  term.  Moore  v. 
Cheeter,  45  Vt.  508. 

43.  The  citation  attached  to  a  petition  to  the 
county,  or  supreme  court,  for  the  laying  of  a 
highway,  under  G.  S.  c.  24,  ss.  44,  64,  must  be 
to  the  defendant  towns.    Where  the  citation' 


was  to  the  selectmen,  naming  them,  although 
served  on  them  as  the  statute  requires,  the 
petition  was  dismissed.  Drown  v.  Barton,  46 
Vt.  88. 

44.  On  a  petition  to  lay  out  a  highway,  the 
court  will  only  examine  the  petition  itself  to 
determine  its  jurisdiction ;  and  the  court  refus- 
ed to  hear  read  an  aflSdavit  that  the  road  had 
already  been  laid  out  by  the  selectmen  before 
the  date  of  the  petition.  Burgess  v.  Georgia, 
11  Vt.  184. 

45.  G.  8.  c.  24,  s.  41,  requiring  that  com- 
missioners for  laying  a  highway  be  ''disinterest- 
ed freeholders,"  means  only  that  their  pecuni- 
ary interest  shall  not  be  directly  affected  by  the 
establishment  of  the  highway.  It  was  held  no 
disqualification,  that  one  of  the  commissioners 
was  related  to  one  of  the  petitioners  within  the 
fourth  degree  of  afl3nity.  Chase  v.  Rutland, 
47  Vt.  898. 

46.  Jurisdiction.  The  county  court  has 
no  jurisdiction,  in  the  establishment  of  a  bridge, 
to  make  an  order  as  to  the  plan,  materials  or 
workmanship,  or  that  it  be  built  in  any  particu- 
lar manner.  8uch  order  is  void.  State  v. 
Williston,  81  Vt.  158. 

47.  Nor,  to  order  hills  graded  upon  an  ex- 
isting completed  highway,  where  no  new  sur- 
vey is  made,  and  no  new  highway,  or  alteration 
of  an  old  one,  is  laid  and  established.  Hutch' 
inson  v.  Chester,  88  Vt.  410.  (Altered  by  stat. 
1869,  No.  19.) 

48.  An  order  for  establishing  a  highway, 
described  as  a  line  from  point  to  point  simply, 
without  prescribing  the  width  of  the  highway, 
imposes  no  obligation  on  the  town  in  respect  to 
it.    State  V.  Leicester,  88  Vt.  668. 

49.  It  is  no  objection  to  the  validity  of  pro- 
ceedings of  the  county  court  in  laying  out  a 
cross  road,  or  lane,  that  it  is  laid  only  to  land 
not  occupied  as  a  dwelling  place.  Pa£ne  v. 
IMcester,  22  Vt.  44. 

50.  Ornament.  Ornament  and  the  im- 
provement of  grounds  about  a  public  building 
— as  a  court  house — may  be  taken  into  consider- 
ation and  regarded  in  connection  with  the  con- 
venience and  necessity  of  a  proposed  highway ; 
but  these  alone  are  an  insufiScient  basis  upon 
which  to  lay  a  highway.  Woodstock  v.  Gallup 
28  Vt.  587.       • 

51.  Two  or  more  towns.  A  highway 
may  be  laid  out  and  established  in  a  town  upon 
the  petition  only  of  freeholders  of  such  town, 
although  **the  only  land  or  premises  interested 
in  the  construction  thereof"  are  situate  in 
another  town, — in  this  case,  an  adjoining  town. 
Gilman  v.  Westfleld,  47  Vt.  20. 

52.  The  statute  which  prescribes  that 
**where  a  river  runs  between  two  towns  they 
shall  jointly  erect,  &c.,  all  necessary  bridges,'* 
applies  not  only  to  cases  where  the  river  may 
be  in  neither  town,  or  is  partly  in  each,  but  to 
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where  the  whole  bed  of  the  stream  may  be  in 
one  of  the  towns.  BrookUne  v.  Westminster,  4 
Vt.  234. 

53.  Where  the  county  court  had  on  applica- 
tion appointed  commiBsioncrs  to  lay  out  a  high- 
way on  the  line  between  two  towns,  after  the 
refusal  of  the  selectmen  of  such  towns  so  to  do ; 
—Heldy  that  the  commissioners  had  no  authori- 
ty to  lay  out,  nor  the  county  court  to  establish, 
a  highway  reported  lying  along  such  town  line, 
but  wholly  within  one  of  the  towns,  where  it 
was  not  affirmatively  found  that  such  deviation 
was  required  on  account  of  the  position  of  the 
land  or  nature  of  the  soil,  and  that  both  towns 
were  benefited  in  a  similar  manner  as  though 
such  highway  were  on  such  line.  In  re  Brid- 
jHn-t,  24  Vt.  176.  (G.  8.  c.  24,  s.  37,  and 
seq.) 

54.  If  a  petition  fur  a  highway  within  the 
original  jurisdiction  of  the  county  court  to  lay 
out  and  establish,  be,  in  good  faith,  brought  to 
such  court,  but  the  commissioners  lay  only  a 
portion  of  the  road  prayed  for,  and  such  por- 
tion as  would  have  first  to  be  petitioned  for  to 
the  selectmen,  if  it  alone  were  asked  for,  the 
jurisdiction  of  the  county  court,  which  appears 
on  the  face  of  the  petition,  is  not  thereby  de- 
feated, but  the  court  may  establish  the  portion 
so  laid.  Kelley  v.  Bml^,  46  Vt.  504.  ICent 
V.  WalUngf<yrd,  42  Vt.  661. 

55.  The  petition  prayed  for  a  highway  to  be 
laid  out  through  and  into  five  towns  in  the 
same  county.  The  commissioners  laid  a  por- 
tion only  of  such  highway,  extending  into  and 
through  three  of  said  towns.  The  portion  so 
laid  was  partly  laid  upon  old  established  town 
highways,  and  partly  over  new  routes.  It 
crossed  the  line  between  two  of  said  towns  on 
one  of  said  old  highways,  making  one  of  the 
new  portions  of  road  laid  wholly  within  one 
town,  and  another  portion  wholly  within  anoth- 
er town,  but  the  whole  road  as  laid  formed  a 
continuous  line  of  highway  from  terminus  to 
terminus.  Held,  that  the  highway,  as  so  laid, 
was  one  which  was  within  the  original  jurisdic- 
tion of  the  county  court  to  establish,  and  it  was 
so  established.  (G.  8.  c.  24,  s.  52.)  KelU^  v. 
Banbp. 

56.  8o,  where  the  petition  was  for  a  road 
extending  into  two  towns  of  the  same  county, 
and  it  was  laid  in  but  one.  Kent  v.  WaUinsf^rdy 
42  Vt.  651. 

57.  Practice— Petition.  No  hearing  will 
be  had  upon  the  merits  of  an  application  to 
lay  a  highway,  until  the  coming  in  of  the  report 
of  the  commissioners,  ffewes  v.  Andaver,  16 
Vt.  510. 

58.  Report.  Where  the  report  of  road 
commissioners  is  filed  at  least  15  days  before 
the  session  of  the  court,  the  filing  of  exceptions 
thereto  on  the  second  day  of  the  tenn  is  in  sea- 
ion  under  Rule  15  (1  Aik.  400),  as  modified  by 


c.  24,  s.  47.    In  re  Bnchnaster,  16  Vt. 


G.  8. 
826. 

59.  Testimony  to  be  used  on  the  hearing  of 
the  report  of  a  road  committee  should  be  in  the 
form  of  depositions  taken  with  notice,  and  not 
in  the  handwriting  of  the  adverse  party,  his 
agent  or  attorney.  Burgess  v.  Grafton,  10  Vt. 
321. 

60.  A  road  committee  should  report  to  the 
court  their  opinion  of  the  utility  and  necessity 
of  the  road  asked  to  be  laid,  whether  they  return 
a  survey  of  it,  or  not.  Marsh  v.  Chester,  2  Aik. 
239. 

61.  Where  commissioners  for  the  laying  of 
a  highway  report  against  its  necessity,  simhle 
it  is  not  competent  for  the  county  court  to 
receive  evidence  and  establish  the  highway. 
Woodstock  V.  Gallup,  28  Vt.  590. 

62.  Where  the  commission  issued  from  the 
supreme  court,  and  the  report  was  not  to  lay 
the  road,  on  the  ground  that  the  public  good 
did  not  require  it  ',—IIeld  that  unless  there  was 
some  in^proper  practice  upon  or  by  the  com- 
mittee, amounting  to  fraud  or  gross  partiality, 
the  report  should  be  regarded  as  final.  ShaUuek 
V.  WatervilU,  27  Vt.  600. 

63.  The  provision  of  G.  8.  c.  24,  s.  49,  that 
the  court  may  reject  or  accept,  in  whole  or  in 
part,  the  report  of  commissioners  for  the  lay- 
ing, &c. ,  of  a  highway,  applies  exclusively  to 
cases  where  the  report  is  in  favor  of  the  petition, 
either  laying  or  discontinuing  the  highway. 
lb. 

64.  The  acceptance  of  the  repmt  of  the  com- 
mittee laying  a  road  is  ipso  facto  an  establish- 
ment of  the  road,  and  all  which  the  law  requires. 
StaU  v.  Newfane,  12  Vt.  422. 

65. .  The  question  as  to  the  propriety  and 
necessity  of  establishing  a  highway  in  a  particu- 
lar place  is  one  of  fact,  the  decision  of  which, 
in  the  last  resort,  is  placed  exclusively  in  the 
judgment  of  the  county  court.  Gallup  v.  Wood- 
stock, 29  Vt.  847. 

66.  Adjudication  conclnsiye.  Under  an 
indictment  against  a  town  for  not  making  and 
opening  a  highway  established  by  the  county 
court ; — Held,  that  it  was  no  defense  that  the 
highway,  as  laid  and  established,  extended  upon 
the  land  and  track  of  a  railroad,  it  not  appearing 
that  the  railroad  company  objected.  The  ad- 
judication of  the  county  court  binds  the  town 
until  set  aside,  and  cannot  be  set  aside  in  this 
collateral  manner.  State  v.  Vernon,  25  Vt. 
244. 

67.  Contribution  between  towns.  The 
right  of  one  town  to  claim,  and  of  the  county 
court  to  order,  contributions  from  other  towns 
"in  the  vicinity"  towards  the  expense  of  mak- 
ing a  highway,  is  not  limited  to  towns  in  the 
same  county.  (G.  8.  c.  24,  s.  67.)  State  v. 
Woodbury,  27  Vt.  781. 

68.  In  apportioning  between  several  towns 
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tj^e  expenses  of  a  bridge  built  by  one,  the  com- 
missioners cannot  fix  the  specific  sums  to  be 
paid  by  the  contributing  towns,  but  should  only 
settle  and  define  the  proportions.  But  where 
the  commissioners  fixed  upon  the  whole  cost  at 
a  certain  sum  ($1,890),  and  awarded  that  the 
other  towns  should  severally  contribute  certain 
specific  sums,  (f  600  and  i|150),  and  the  county 
court  determined  the  proportions  as  ^^^^  and 
^f^-^—Heidy  that  this  was  not  an  error  of 
which  the  contributing  towns  could  complain. 
Roekingham  v.  WMtmimter,  24  Vt.  288.  (G.  8. 
c.  24,  s.  65.) 

69.  Where  the  plaintiff  town  erected  a 
bridge,  under  an  order  of  court  by  which  the 
defendant  town  was  assessed  a  certain  propor- 
tionate  part  of  the  expense ; — Held^  that  after 
notice  to  the  selectmen  and  demand  of  payment, 
cummjmt  lay  against  the  defendant  town  for  its 
part  of  the  expense,— the  amount  determinable 
on  trial.  BrookUne  v.  Westminster,  4  Vt.  224. 
19  Vt.  629.    24  Vt.  292.    45  Vt.  429. 

70.  After  a  highway  has  been  built,  so  that 
the  amount  of  that  part  of  the  expense  of  build- 
ing which  was  apportioned  to  a  particular  town 
can  be  ascertained,  the  county  court  may  order 
such  town  to  pay  a  specific  sum,  representing 
such  part  apportioned,  by  a  day  fixed,  and,  on 
default,  may  issue  an  execution  therefor.  Ixm- 
donderry  v.  Peru,  45  Vt.  424. 

71.  Under  G.  8.  c.  24,  s.  65,  past  expenses 
in  the  erection  of  a  bridge  cannot  be  awarded 
against  a  town  in  which  such  bridge  is  not 
located,  but  only  future  expenditures.  Pom- 
fret  V.  Hartford,  42  Vt.  134. 

72.  Under  this  statute,  the  county  court  has 
jurisdiction  to  appoint  commissioners  and  com- 
pel towns  benefitted  by  a  road  already  laid  out 
and  built,  and  lying  in  another  town,  to  contri- 
bute to  the  expense  of  maintaining  and  keeping 
such  road  in  repair.  Jamaica  v.  Wardsboro,  45 
Vt.  416. 

73.  The  court  of  chancery  will  not  interfere 
to  enjoin  a  proceeding  in  the  county  court  dis- 
continuing and  relaying  a  highway,  upon  the 
ground  that  it  was  procured  by  one  town  to 
enable  that  town  to  maintain  a  petition,  under 
the  statute,  against  the  other  towns  for  aid  in 
maintaining  a  bridge  on  such  highway,  although 
that  was  the  prevailing  motive  for  the  proceed- 
ing ;  and  although  such  other  towns  had  no 
notice  of  such  proceedings  until  after  their  com- 
pletion, and  until  service  of  the  petition  upon 
them  for  assessments  towards  building  the 
bridge.     Wardsboro  v.  Jamaica,  27  Vt.  470. 

74.  The  statute  having  made  no  provision 
for  the  appointment  of  a  commissioner  to  ex- 
pend an  assessment  under  G.  8.  c.  24,  s.  65 ; — 
Held,  not  to  be  error  to  refuse  it.  Jamaica  v. 
Wardsboro,  47  Vt.  451. 

75.  The  supreme  court  established  a  high- 
way extending  from  town  C  through  the  plain- 


tiff town  into  town  G,  and  apportioned  one- 
fifteenth  of  the  expense  of  making  the  road 
through  the  plaintiff  town  to  be  paid  by  F,  the 
defendant  town,  when  completed  and  opened 
for  travel.  The  plaintiff  had  made  a  portion  of 
the  road  through  its  territory,  which  did  not 
benefit  the  defendant,  when  the  court,  on  peti- 
tion, discontinued  the  unconstructed  part,  with- 
out any  modification  of  the  former  judgment. 
Heldf  that  the  defendant  was  not  liable  for  any 
part  of  the  expense.  Fmrfax  v.  Fletcher,  47 
Vt.  326. 

76.  In  supreme  court.  A  petition  to  the 
supreme  court  for  the  laying  of  a  highway  was 
allowed  to  be  amended  after  the  coming  in  of 
the  report  of  the  commissioners,  by  inserting  in 
the  petition  an  averment  that  the  petitioners 
were  "freeholders  of  the  towns  and  vicinity,'* 
although  regarded  as  an  indispensable  aver- 
ment. This  was  done  by  consent  of  the  peti- 
tioners, and  tliere  was  no  appearance  by  the 
petitionees.    Howe  v.  Jamaica,  19  Vt.  607. 

77.  Proceedings  in  the  county  court,  in  re- 
lation to  laying  out  highways  and  appraising 
the  damages  thereby  occasioned,  cannot  be  re- 
vised in  the  supreme  court  on  exceptions,  but 
only  by  certiorari.  Adams  v.  Jfewfane,  8  Vt. 
271.  Lyman  v.  Burlington,  22  Vt.  131. 
(Changed  by  stat.  1872,  No.  88.) 

78.  The  questions  how  far  the  public  good 
or  the  necessity  of  individuals  may  require  a 
road,  and  how  many  or  how  few  persons  may 
live  upon  the  road,  or  whether  the  road  is  laid  to 
acconmaodate  the  land  of  one  person  only,  are 
all  questions  of  fact  upon  which  the  discretion 
of  the  county  court  is  to  be  exercised,  and  can- 
not be  revised  by  the  supreme  court,  unless  the 
facts  stated  upon  the  recoM  show  that  the 
county  court  could  not,  in  point  of  law,  render 
the  judgment  they  did.  Pain^  v.  Leicester,  22 
Vt.  44. 

79.  If  the  facts  reported  by  the  commis- 
sioners were  of  the  kind  which  warranted  the 
order  of  contribution,  the  decision  of  the  court 
will  not  be  reversed,  there  being  no  error  in  law, 
Jamaica  v.  Wardsboro,  47  Vt.  451. 

80.  Damages  to  land  owner.  The  Con- 
stitution,  Parti,  art.  2,  provides  that  ** when- 
ever private  property  is  taken  for  public  use, 
the  owner  ought  to  receive  an  equivalent  in 
money."  By  G.  8.  c.  24,  s.  78,  it  is  enacted 
that,  ''  In  estimating  the  damages  which  may  be 
sustained  by  any  person  owning  or  interested 
in  hinds,  by  reason  of  laying  out  or  altering  any 
highway,  the  benefits  which  such  person  may 
receive  thereby  shall  be  taken  into  considera- 
tion." Held,  that  the  act  was  not  repugnant  to 
the  constitution ;  that,  to  bring  a  ci^se  within 
this  provision  of  the  constitution,  it  should  be 
such  a  taking  as  divests  the  owner  of  all  title  to 
or  control  over  the  property  taken,  and  be  an 
unqualified  appropriation  of  it  to  the  public; 
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that  it  does  not  embrace  the  case  of  taking  land 
for  a  highway,  which  does  not  divest  the  owner 
of  liis  title  in  fee,  and  in  which  the  public 
acquires  only  an  easement.  Thus,  where  the 
county  court  accepted  the  report  of  road  com- 
missioners that  they  had  disallowed  the  claim 
of  a  land  owner  for  damages  occasioned  by  the 
laying  of  the  highway,  for  the  reason  that  the 
benefits  resulting  therefrom  equalled  any  dam- 
ages to  the  land  and  the  expense  of  fencing  the 
same ;— 7/pW,  on  certiorari^  that  there  was  no 
error  in  the  proceedings.  Lif>ermore  y.  Jamaica, 
23  Vt.  861.     See  Hatch  v.  Vt.   Cen^aX  R,  Co,, 

25  Vt.  65-6. 

81.  In  assessing  damages,  the  value  of  the 
land  taken,  the  expense  of  fencing  against  the 
road,  and  the  damage  done  to  the  land  remain- 
ing,  are  the  only  matters  proper  to  be  taken 
into  consideration.  An  award  including  dam- 
ages for  the  discontinuance  of  a  highway,  and 
the  expense  of  building  a  cross  road  on  the 
party's  own  land  from  his  dwelling,  in  order  to 
reach  the  highway  laid  out,  was  held,  in  these 
respects,  invalid.     Dalrymple  v.   WhUingham, 

26  Vt.  345. 

82.  It  is  error  for  road  commissioners  to 
award  land  damages  against  a  town,  on  the 
laying  out  of  a  highway,  without  giving  notice 
thereof  to  the  town,  so  that  it  may  appear  and 
be  heard  on  that  subject.  Thetford  v.  Kilbum, 
86  Vt.  179. 

83.  Where  the  proceedings  are  erroneous 
only  in  respect  to  the  awarding  of  land  dam- 
ages, the  practice  is  not  to  quasli  the  whole  pro- 
ceedings upon  certiorari,  but  only  to  remand 
the  case  to  the  county  court,  to  be  sent  out  to 
the  commissioners  to  f^praise  the  damages 
anew.    lb. 

84.  In  the  laying  out  of  a  highway  through 
lands  of  which  the  record  title  was  in  the  estate 
of  an  intestate,  where  there  had  been  no  decree 
of  distribution  to  the  heirs,  nor  division  in 
severalty  between  them  by  deeds  or  occupation, 
but  only  a  written  agreement  for  such  division ; 
— Held,  that  the  payment  of  the  land  damages 
was  properly  made  to  the  administrator,  and 
that  notice  to  him,  as  the  representative  of  the 
estate,  of  the  hearings  before  the  commissioners 
was  sufficient,  and  the  heirs  were  bound  by  the 
proceedings.  8t  Albans  v.  Seymour,  41  Vt. 
679. 

85.  On  the  establishment  of  a  highway, 
the  order  of  the  court  for  payment  of  land 
damages  becomes  a  perfected  judgment  on 
the  expiration  of  the  time  fixed  for  payment, 
on  which  the  land  owner  is  entitled  to  an  exe- 
cution immediately  (G.  8.  c.  24,  s.  70);  and, 
before  the  enactment  of  G.  S.  c.  24,  ss.  82, 88, 
tlie  discontinuance  of  the  highway,  before  being 
built,  did  not  affect  the  judgment ;  nor  did  the 
loss  of  the  right  to  build  the  highway  by 
lapse  of  time ;  nor  a  change  in  the  location  of 


the  highway  with  the  assent  of  the  land  owne^ 
unless  he  intended  thereby  to  waive  his  claim 
for  damages ;  nor  a  new  appraisal  of  damages 
by  the  selectmen.  Kent  v.  WaUingford,  42  Vt. 
651.     Toum$hend  v.  Taft,  lb,  656. 

.  —to  turnpike  company.  In  taking  the 
frandiiso  of  a  turnpike  corporation  for  the  pur- 
poses of  a  highway,  under  G.  8.  c.  24,  s.  79, 
where  the  turnpike  lies  in  several  towns,  the 
value  of  the  whole  franchise  should  be  appor- 
tioned among  and  against  the  several  towns, 
according  to  the  value  of  the  portions  lying  in 
the  respective  towns.  Taylor  v.  Rutland,  26 
Vt.  818. 

87.  Betting  over  old  road.  Under  the 
statute  authorizing  turnpike  commissioners  to  set 
over  the  old  road,  if,  in  the  opinion  of  the  select- 
men, it  may  be  discontinued ; — Held,  that  such 
opinion  could  not  be  shown  by  parol,  but  the 
expression  of  such  opinion  must  appear  in  the 
record,  or  in  writing.  FUher  v.  Becker,  Brayt. 
76.    2Aik.  897. 

88.  A  highway  established  before  the  act  of 
Nov.  7,  1800,  cannot,  when  subsequently  dis- 
continued, be  legally  set  over,  under  sec.  2  of 
that  act,  to  any  other  person  than  the  owner  of 
the  soil.    PetHbone  v.  Purdy,  7  Vt.  614. 

89.  Costs  and  execution.  Under  the 
statute  of  1888,  an  execution  was  allowed  to  be 
issued  by  the  county  clerk  against  a  town,  upon 
a  petition  signed  by  part  of  the  petitioners  for 
laying  out  a  highway,  for  the  amount  assessed 
to  the  town  by  the  road  conunissioners,  and 
costs,— such  execution  requiring  the  money  to 
be  paid  to  the  clerk.  HiU  v.  Sunderland,  7  Vt 
215. 

90.  Tlie  award  and  taxation  of  costs  by  a 
road  committee,  under  the  act  of  1828,  created 
a  debt  on  which  an  action  of  debt  lay,  as  upon 
a  judgment.     Shelbum  v.  Eldridge,  10  Vt.  123. 

91.  Under  a  road  petition,  the  increased 
expense  of  a  second  examination  occasioned  by 
the  dcalh  of  one  of  the  committee  and  the 
appointment  of  another  in  his  place,  was  held 
to  be  taxable  in  the  costs  against  the  towns 
where  the  road  was  laid.  Howard  v.  Colcheeter, 
24  Vt.  644. 

II.    Pent  Roads. 

92.  All  pent  roads  are  public  highways, 
though  called  in  the  early  statutes  **  private 
roads";  that  is  to  say,  they  may  be  used  by 
all,  but  they  are  not  open  highways.  Wolcott 
V.  Whitcomb,  40  Vt.  40. 

93.  From  the  laying  of  a  road  as  a  pent 
road,  without  any  prescribed  regulations  as  to 
gates  and  bars,  it  is  implied  that  the  owner  of 
the  land  may  and  he  has  the  right  to  protect  his 
field  and  crops  by  suitable  and  proper  gates 
and  bars,  not  interfering  with  the  reasonable 
use  of  the  road  as  a  pent  road,    lb. 
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94.  Pent  roads,  like  other  highways,  are 
required  to  be  **  opened"  by  the  recording  of 
the  proper  certificate ;  and  the  land  owner  is 
entitled  to  his  damages,  as  in  case  of  other 
highways.     Warren  v.  Bunnell,  11  Vt.  600. 

95.  Upon  a  petition  for  the  laying  of  a  high- 
way, a  pent  road  may  be  laid.  WMUngham  v. 
Bmoen,  22  Vt.  317. 

96.  A  pent  road  is  open  to  all  who  wish  to 
travel  it,  and  the  town  is  l)ound  to  keep  it  in 
reasonable  repair,  taking  into  consideration  the 
character  and  importance  of  the  road ;  and  is 
liable  for  injuries  caused  by  its  insufficiency. 
Laveland  v.  BerUn,  27  Vt.  713. 

III.      DlSOONTINUANOE. 

97.  In  petitions  to  discontinue  roads  laid 
out  by  committees  of  the  supreme  court,  the 
practice  is  to  appoint  the  same  committee  that 
laid  out  the  road.  lAvinggton  v.  Jericho^  11 
Vt.  96.    (Changed  by  G.  8.  c.  24,  s.  73.) 

98.  Selectmen  cannot  discontinue  a  road 
laid  by  the  road  commissioners,  or  by  a  com- 
mittee appointed  by  the  Legislature,  or  by  the 
supreme  or  coimty  court.  State  v.  Shretcsbury, 
8Vt.  223.    (1836.) 

99.  A  highway  may  be  discontinued  with- 
out notice  to  the  land-owners.  Haynes  v. 
LoMelly  29  Vt.  167 ;  and  see  Bosttcick,  ex  parte, 
1  Aik.  216. 

100.  The  plaintiff  promised  to  pay  the  de- 
fendant town  $100,  if  the  selectmen  would  lay 
and  construct  a  certain  road  and  discontinue 
the  old  road  passing  through  his  land.  The 
selectmen  laid  the  road  and  hired  K  to  build  it, 
promising  him,  as  part  payment,  the  $100  sub- 
scribed by  the  plaintiff.  After  the  new  road 
was  built  and  accepted,  the  selectmen  directed 
the  plaintiff  to  pay  K  the  $100,  they  promising 
to  discontinue  the  old  road.  The  plaintiff  gave 
K  his  note  therefor.  The  town  afterwards 
neglecting  and  refusing  to  discontinue  the  old 
road  nmning  through  the  plaintiff's  land  ;— 
Held,  that  he  could  recover  of  the  town  the 
$100,  as  for  money  paid  to  its  use ;  and  this, 
although  there  was  an  understanding  between  K 
and  tlie  plaintiff  that  K  should  not  call  on  the 
plaintiff  to  pay  the  note,  unless  he  should  re- 
cover of  the  town.  Morrill  v.  Derby,  34  Vt.  440. 

IV.    Repairs;  Highway  Surveyor. 

101.  General  duty  to  repair.  In  replevin, 
the  defendant  avowed  the  taking,  as  surveyor, 
under  a  vote  of  the  town  to  raise  money  to  be 
expended  upon  **the  Lake  road.**  Replication, 
that  there  was  no  such  '*  legally  laid  out  L«ake 
road.**  The  replication  was  held  insufHcient ; 
for  the  town  may  be  bound  to  keep  the  road  in 
repair,  though  not  legally  laid  out.  Stoddard 
V.  Oaman,  22  Vt.  568. 


102.  Case  of  sudden  damage.  Under  G. 
8.  c.  25,  s.  18,  providing  that  when  on  any  ex- 
traordinary occasion  any  bridge  or  highway 
shall  be  suddenly  destroyed  or  impaired,  &c., 
it  shall  be  the  duty  of  the  Ewc^ey ox  forthwith  to 
cause  such  highway  to  be  repaired,  &c.,  it  is 
implied  that  the  surveyor  first  have  knowledge 
or  notice  that  the  road  has  been  so  injured  as 
to  require  repairs,  or  that  he  be  in  fault  for  not 
having  such  knowledge  or  notice.  Clark  v. 
CoriiUh,  41  Vt.  449. 

103.  A  charge  in  such  case,  that  it  was  the 
duty  of  the  surveyor,  after  such  notice,  to  go 
immediately,  as  soon  as  practicable,  about  re- 
pairing the  road,  with  such  force  as  he  could 
raise  under  the  power  given  by  the  statute, 
with  the  force  and  means  at  his  command  and 
within  his  control ;  and  if,  by  so  doing,  he 
could  have  put  the  road  in  a  reasonably  safe 
condition  for  travel  before  the  plaintiff  passed 
over  it  and  was  injured,  and  he  failed  to  do  so, 
this  was  the  fault  of  the  town,  and  the  town 
was  liable— other  necessary  facts  being  proved — 
was  hM  correct.    lb, 

104.  The  town  must  proceed  with  as  much 
dispatch  as  the  magnitude  of  the  work  under 
the  existing  circumstances,— as,  the  difficulty 
of  procuring  material,  &c.,--win  reasonably 
permit ;  but  not  utterly  regardless  of  economy 
and  of  the  town's  interests,  nor  yet  consulting 
its  own  convenience  merely.  Briggs  v.  QuiU 
ford,  8  Vt.  264. 

105.  This  statute  must  receive  a  reasonable 
construction,  and  where  it  is  evident  that  an 
immediate  attempt  to  repair  the  road  would  be 
fruitless,  it  would  be  unreasonable  to  require  it. 
As  bearing  upon  the  question  of  the  duty  of  the 
surveyor  ;—//(tfW,  that  it  was  competent  to 
show  the  condition  of  the  highway  and  the 
nature  and  extent  of  the  work  i^uired ;  as  also 
the  numl)er  of  miles  of  road  which  the  town 
was  required  to  maintain,  their  condition,  and 
the  population  of  the  town.  Spear  V.  Lowell, 
47  Vt.  692. 

106.  Duty  towards  adjoining  land-own- 
er in  making  repairs,  ^.  In  repairing  a 
highway,  the  t  own  is  bound  to  use  reasonable 
care  and  prudence  to  guard  against  endanger- 
ing or  injuring  the  lands  or  fences  of  the  land- 
owner upon  the  margin,  but  is  not  absolutely 
responsible  for  the  results.  For  a  failure  in 
this  respect,  a  special  action  on  the  case  will 
lie,  but  not  trespass.  Baocter  v.  Win^>08ki  T.  Co., 
22  Vt.  114.     Felch  v.  Oilman,  22  Vt.  38. 

107.  The  defendant,  for  the  purpose  of 
widening  a  highway  running  along  a  side-hill 
through  the  plaintiff's  farm,  and  which  was 
unsafe  by  reason  of  its  narrowness,  drew  and 
diunped  stone  on  the  lower  side  of  the  road, 
some  of  which  rolled  down  against  arid  through 
the  plaintiff*s  side  fence  and  into  his  field.  The 
widening  of  the  road  was  necessary,  and  was 
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done  in  a  proper  and  reasonable  manner,  and 
was  approved  by  the  highway  surveyor,  ffeld^ 
that  the  defendant  was  not  liable  therefor  in 
trespass,  nor  (by  Redfield,  C.  J.)  in  any  action. 
M(rr9e  v.  Weymouth,  S8  Vt.  824. 

108.  As  to  water  course.  The  corporate 
duty  iroposed  by  statute  upon  (owns  to  build 
and  keep  in  repair  their  highways,  requires  of 
them,  upon  principles  applicable  to  the  owners 
of  adjoining  lands,  that  in  building  a  highway 
across  a  natural  stream  of  water,  they  provide 
some  suitable  and  sufficient  means  for  the 
passage  of  the  water,  and  maintain  the  same  in 
such  condition  that  the  stream  shall  not  be  ob- 
structed thereby,  to  the  injury  of  persons  own- 
ing lands  adjoining ;  and  for  a  failure  in  either 
of  these  respects  the  town  is  liable  to  the  party 
injured.     Haynes  v.  Burlington,  88  Vt.  850. 

109.  Where  the  embankment  of  a  highway 
crossing  a  natural  stream  of  water  washed  and 
slid  down  by  the  action  of  the  elements,  so  as 
to  choke  the  culvert  and  prevent  the  passage  of 
the  water,  to  the  injury  of  the  adjoining  land- 
owner ;— i/ieW,  that  for  neglect  to  remove  the 
obstruction,  after  reasonable  notice,  the  town 
was  liable  in  an  action  for  damages.    lb. 

110.  A  natural  stream  of  water  passed  under 
a  highway  by  a  culvert  built  by  the  town.  A 
railroad  company,  upon  their  own  land  below, 
built  an  embankment  of  earth,  with  an  exten- 
sion of  such  culvert  through  it  which  fell  to 
decay,  and  the  embankment  thereby  stopped 
the  flow  of  the  water  and  set  it  back  upon  the 
plaintiffs  land  on  the  other  side  of  the  highway. 
In  an  action  against  the  town  for  neglect  to  re- 
move such  obstruction  after  notice  and  request ; 
— Held,  that  the  town  was  not  liable.    lb. 

111.  Surveyor.  After  a  demand  and  no- 
tice by  a  highway  surveyor  for  payment  of  a 
tax  in  labor,  and  neglect  for  three  days,  he  may 
distrain.    Andrewe  v.  Gh(Me,  6  Vt.  409. 

112.  The  selectmen  of  a  town  already 
divided  into  highway  districts,  for  which  sur- 
veyors of  highways  have  been  chosen  by  the 
town,  have  no  authority  thereafter,  and  during 
the  year,  to  alter  such  districts  so  as  to  create  a 
new  one,  and  appoint  therefor  an  additional 
surveyor.  Lamphirev.  Windsor,  .27  Vt.  544; 
nor  to  combine  districts,  and  enlarge  the  juris- 
diction of  one  of  the  surveyors.  Scott  v.  Mount 
Tabor,  48  Vt.  391. 

113.  A  highway  surveyor  is  not  an  agent 
of  the  town  to  bind  it  by  his  declaration  that  a 
highway  in  his  district  is  safe ;  but  such  declar- 
ation to  a  traveler  bears  upon  the  question  of 
due  care  on  his  part  in  attempting  to  travel 
upon  the  highway.  Clark  v.  Corinth,  41  Vt.  449. 

114.  A  highway  surveyor  is  bound  by  stat- 
ute **to  keep  in  repair  at  all  times  the  highways 
in  his  district."  This  duty  is  not  limited  by 
the  amount  of  the  tax-bill  put  in  his  hands,  nor 
is  its  performance  dependent  on  the  will  of  the 


selectmen ;  and  for  all  necessary  expenditures 
made  by  him  for  this  purpose,  beyond  the 
means  furnished  him  by  the  town,  the  town  is 
liable  to  him.  Stoekwell  v.  Dummerston,  45 
Vt.  448. 

115.  Where  a  highway  surveyor,  having 
expended  all  the  taxes  in  his  rate  bill  upon  cer- 
tain roads  of  his  district,  was  directed  by  the 
selectmen  to  repair  another  road,  and  the  in- 
habitants of  the  district  upon  his  call  refused  to 
assist,  whereupon  he  made  the  repairs  at  his 
own  expense ; — Held,  that  he  could  recover  the 
amount  of  the  town  in  an  action  of  book  ac- 
count.    Oaeeett  v.  Andooer,  21  Vt.  842. 

116.  So,  where  a  bridge  and  highway  were 
impaired  by  a  freshet  so  as  to  require  immedi- 
ate repairs,  and  the  highway  surveyor,  who 
had  already  expended  all  the  taxes  in  his  rate 
bill,  called  upon  the  inhabitants  of  his  district 
to  assist  in  the  reparation,  and  they  refused ; — 
Held,  that  he  might  make  such  repairs  at  his 
own  expense,  and  recover  the  amount  of  the 
town  in  an  action  of  book  account.  (G.  8.  c. 
25,  s.  18.)    lb. 

117.  Where  the  plaintiff,  as  highway  sur- 
veyor under  a  void  appointment,  performed 
services  and  made  expenditures  in  needed  re- 
pairs of  the  highways  in  his  supposed  district ; 
—Held,  that  in  the  absence  of  any  contract 
aside  from  his  relation  of  highway  surveyor, 
and  without  a  subsequent  express  ratification 
of  his  acts,  he  could  not  recover  of  the  town, 
although  he  acted  in  good  faith,  and  with  the 
knowledge  of  the  selectmen  who  appointed 
him.    Lamphire  v.  Windsor,  27  Vt.  544. 

118.  The  selectmen,  in  a  tax  bill  and  war- 
rant issued  to  a  highway  surveyor,  described 
the  road  upon  which  the  tax  bill  was  to  be 
worked,  but  the  same,  though  opened  and  used 
for  public  travel,  had  not  been  legally  estab- 
lished. The  surveyor  in  good  faith  worked  the 
road,  but  was  sued  in  trespass  therefor  by  the 
owner  of  the  land  and  a  recovery  was  had 
against  him.  In  an  action  by  him  against  the 
town  for  indemnity  ',—Held,  that  under  G.  8.  c. 
84,  8.  63,  he  was  entitled  to  recover.  Ladd  v. 
WaterlmTy,  84  Vt.  426. 

119.  In  order  to  make  a  highway  surveyor 
liable  as  for  neglect  of  duty,  the  limits  and  de- 
scription of  his  district  sliould  be  established, 
and  indicated  in  the  rate  bill  and  warrant. 
Newbury  v.  Tenney,   2  Aik.  295.      27  Vt.  546. 

V.    Indictment  for  Not  BtiiiJ)iNO,   or  Rk- 

PAIRINO,    OR  FOR  OBSTRUCTING. 

120.  Where  a  court  of  sessions,  or  any  other 
tribunal,  is  empowered  to  impose  a  duty  on 
any  corporation  or  individual  which  affects  or 
interests  the  public,  a  neglect  to  perform  that 
duty  subjects  those  neglecting  to  an  indictment 
at  common  law ;— as,  where  a  town  neglects  to 
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build  a  bridge  ordered  by  road  commiBsionere. 
8taU  V.  WMUngham,  7  Vt.  390. 

121.  In  an  indictment  against  a  town  for 
not  making  and  opening  a  highway  laid  out 
and  established,  it  is  not  necessary,  in  describ- 
ing the  highway,  that  the  courses  and  distances 
of  the  survey  should  be  stated ;  but  it  is  suffi- 
cient if  the  termiwt  are  given  with  reasonable  cer- 
tainty, and  the  intermediate  points  or  direction 
are  so  stated  as  to  enable  the  court,  from  the 
indictment  itself,  to  issue  a  commission  to  the 
agent  to  be  appointed  by  the  court  to  expend 
the  fine  which  shall  specify  so  particularly  the 
location  of  the  road,  as  that  he  may  know 
where  to  work  it.  State  v.  Ncwfane,  12  Vt. 
422.  State  v.  BrookfieJd,  2  Vt.  548.  (See  State 
v.  Jericho,  40  Vt.  121,   and  G.  S.  c.  24,  s.  18.) 

122.  On  trial  of  an  indictment  against  a 
town  for  neglect  to  make  and  open  a  road  laid 
by  a  committee  of  the  court ; — Held,  that  evi- 
dence oflfered  that  it  was  absolutely  and  physi- 
cally impossible  to  make  the  road  where  laid, 
was  properly  rejected.     State  v.  Brookfield. 

123.  After  an  indictment  found  against  a 
^      town  for  not  keeping  in  repair  a  highway,  the 

discontinuance  of  such  highway  and  the  open- 
ing of  a  new  one,  cannot  defeat  the  prosecution. 
State  V.  Fletcher,  13  Vt.  124. 

124.  In  1831,  a  highway  was  laid  out  and 
worked  on  the  line  between  Alburgh  and  Cana- 
da, that  being  the  center  line  of  the  highway, 
and  was  traveled  by  the  public  until  1844, 
when  the  selectmen  made  a  new  survey,  locat- 
ing the  entire  highway,  three  rods  in  width,  in 
Alburgh,  making  the  State  line  the  north  line 
of  the  highway.  This  road  was  afterwards 
used  for  public  travel  and  highway  taxes  were 
expended  on  it,  although  no  certificate  had 
been  deposited  in  the  town  clerk's  office  that 
the  highway,  as  newly  located,  was  opened  for 
travel.  Held,  that  this  was  not  the  laying  of  a 
new  road,  but  the  widening  of  an  existing  one, 
and  that  an  indictment  lay  for  neglect  to  repair 
the  road.     State  v.  Alhirgh,  23  Vt.  262. 

125.  Tlie  statute  whicli  imposes  a  fine,  re- 
coverable by  complaint  before  a  justice,  for 
placing  any  obstruction  in  a  highway,  is  merely 
cumulative,  and  does  not  take  away  the  remedy 
by  indictment  at  common  law.  State  y.^Wilkin- 
«w,  2  Vt.  480. 

VI.    Civil  Liability  of  Towns  for  Insuffi- 

OIENOT. 

126.  Highway— Bridge.  A  bridge  near 
the  comer  of  four  towns,  and  a  highway  lead- 
ing across  the  same,  but  in  the  town  of  II,  were 
duly  establislicd  and  laid  by  a  committee  of  the 
Urgislature,  who  apportioned  the  expense  of  the 
bridge  Ixjtwcen  the  four  towns,  and  directed 
the  manner  of  building  the  bridge,  requiring 
wing  walls  to  be  extended  from  the  abutments 


of  the  bridge  to  and  along  the  banks  of  the 
river,  and  that  the  space  between  should  be 
filled  by  the  four  towns  as  part  of  the  expense 
of  building  the  bridge.  This  was  done,  and  the 
wing  walls  and  railings  upon  them  had  ever 
been  kept  in  repair  by  the  four  towns,  but  the 
road,  including  the  space  between  the  wing 
walls,  had  been  kept  in  repair  by  the  town  of 
H,  and  the  town  of  W,  to  which  it  was  after- 
wards annexed.  Held,  that  such  space  between 
the  wing  walls  was  not  bridge,  but  highway, 
and  that  the  town  of  W  was  answerable  for  its 
insufficiency.  Powers  v.  Woodstock,  88  Vt. 
44. 

127.  Private  way.  A  town  is  not  liable 
for  an  injury  received  upon  a  road,  or  way, 
opened  by  individuals  upon  their  own  land  for 
their  own  benefit,  unless  recognized  by  the 
town  as  a  public  highway, — as,  by  doing  labor 
upon  it,  or  authorizing  the  highway  tax  to  be 
expended  upon  it.  There  is  no  way  in  which 
an  individual  can,  for  his  own  benefit,  lay  out 
a  highway  and  compel  the  town  to  adopt  it  as 
such.  Page  v.  WeathersJUld,  13  Vt.  424.  27 
Vt.  454. 

128.  Extra  viam.  A  traveler  upon  the 
highway  turned  out  under  an  open  tavern  shed, 
and  left  his  horse  hitched  there  while  he  was 
attending  to  some  business  in  the  village.  In 
getting  his  team  to  resume  his  journey,  the 
horse  was  backed  out  of  the  shed  over  the  bank 
of  a  gulf,  extending  from  the  shed  to  the 
traveled  track  of  the  highway,  there  being  no 
sufficient  munimonts  along  the  bank,  or  the 
marfin  of  the  highway.  The  shed  and  the 
place  of  the  accident  were  without  the  limits 
of  the  highway.  Held,  that  he  could  not  re- 
cover against  the  town  for  the  injury.  Sj/kes 
V.  Pawlet,  43  Vt.  446. 

129.  Place  without  the  State.  A  town 
is  not  liable  for  damages  occasioned  by  the  in- 
sufficiency of  a  bridge,  where  the  place  of  in- 
jury is  beyond  the  terrritorial  limits  6f  the 
State,  although  the  town  has  been  accustomed 
to  share  in  the  expense  of  maintaining  the 
bridge,  and  it  lies  partly  in  this  State.  Brown 
V.  FairhaTen,  47  Vt.  886. 

130.  Margins.  The  plaintiff,  in  a  dark 
night,  was  traveling  upon  a  highway  in  the  vil- 
lage of  Montpelier  with  a  horse  and  skigh. 
The  ordinary  traveled  path  was  of  sufficient 
width,  but  was  destitute  of  snow,  and  sleighs 
had  been  driven  in  the  ditch  and  had  made  a 
path  there  in  the  snow.  In  this  *tch  there  was 
a  hole  dug,  three  feet  from  the  outer  edge  of 
the  ordinary  traveled  path,  of  which  the  high- 
way surveyor  had  been  notified.  The  amount 
of  travel  upon  this  road  was  large.  The  plaintiff 
in  traveling  ran  into  this  hole,  whereby  his  horse 
and  sleigh  were  damaged.  In  an  action  against 
the  town  therefor ;— J7^W,  that  the  jury  should 
have  been  instructed,  that  if  the  plaintiff  diverg- 
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ed  from  the  traveled  road  without  necessity, 
but  merely  for  the  purpose  of  having  the  bene- 
fit of  snow  [or,  if  the  horse  took  the  same 
direction  from  a  natural  instinct,  or  from  in- 
ability to  see  the  road  on  account  of  the  dark- 
ness] the  town  was  not  responsible  for  the  in- 
jury. Ri4ie  V.  MontpeUer,  19  Vt.  470.  See  21 
Vt.  397.    41  Vt.  489. 

131.  Towns  are  bound  to  keep  their  roads, 
including  the  margin,  in  such  condition  as 
to  be  reasonably  safe  against  those  accidents 
which  may  fairly  be  expected  to  occur;  and 
although  the  town  will  not  be  liable  for  an 
injury  occasioned  by  the  traveler  voluntarily 
and  without  necessity  diverging  from  the  trav- 
eled path,— as  in  Rice  v.  Montpelier;  yet  if 
this  be  by  ordinary  accident— as,  in  this  case, 
by  being  forced  upon  a  log  in  the  ditch,  two 
feet  out  of  the  traveled  track— the  town  may 
be  liable.     Casmdy  v.  Stoekbridge,  21  Vt.  391. 

132.  Where  a  traveler  receives  an  injury 
outside  the  traveled  part  of  a  highway,  it  is 
not  an  essential  condition  of  his  right  of  recovery 
against  the  town,  that  he  should  have  been 
forced  out  of  the  traveled  path  by  unavoidable 
accident,  or  circumstances  beyond  his  control. 
He  mity  leave  it  voluntarily,  and  yet  from 
necessity ;  as  where  he  leaves  the  road  volun- 
tarily from  a  reasonable  fear  of  injvy  if  he  re- 
mains in  it, — this  is  a  necessity  in  uie  eye  of 
tlie  law.     Olidden  v.  Reading,  38  Vt.  52. 

133.  Thus,  where  the  plaintiff  was  properly 
in  the  highway,but  was  blind,and  ignorant  of  the 
character  of  the  road,  and  it  was  so  dark,  be- 
ing in  the  night,  that  nobody  could  see  him^and, 
hearing  a  team  approaching  him,  he  left  the 
traveled  part  of  the  road  in  order  to  avoid  the 
team,  and  in  so  doing  stepped  or  fell  over  the 
bank  wall,  which  was  unprotected  by  any  rail 
ing,  and  so  received  an  injury ; — Held,  that  he 
was  justified  by  necessity  in  getting  out  of  the 
traveled  path  ;  and  if  in  so  doing  he  acted  with 
reasonable  care  and  prudence,  he  could  not  be 
said  to  have  contributed  to  his  own  injury. 
lb. 

134.  Towns  owe  a  statutory  duty  to  trav- 
elers, for  the  bri»Ach  of  which  the  party  suffer- 
ing special  damage  may  maintain  an  action,  to 
remove  from  the  margins  of  their  highways 
objects  unlawfully  deposited  there,  which,  by 
their  frightful  appearance,  make  it  unsafe  to 
travel  the  road  with  ordinary  horses.  Morse  v. 
Richmond,  41  Vt.  435.   Barrett,  J.,  dissenting. 

135.  While  traveling  upon  a  highway,  the 
plaintiff's  horse  was  frightened  by  some  bales 
of  burning  hay,  which  had  been  wrongfully 
thrown  off  a  railroad  train  upon  the  margin  of 
the  highway,  and  had  not  been  removed  by  the 
town  authorities  after  due  notice,  by  which 
fright  the  horse  rah  and  the  plaintiff  was  in- 
jured. In  an  action  against  the  town  to  recover 
for  the  injury,  the  court  charged  the  jury,  that 


although  the  surface  and  width  of  the  traveled 
track  were  faultless,  and  the  bales  of  hay  were 
outside  that  track  upon  the  highway  margin, 
still,  the  town  would  be  liable,  if  the  bales  of 
hay  presented  such  an  appearance  that  they 
might  reasonably  be  expected  to,  and  natunUly 
would,  frighten  ordinary  horses,  and  the  injury 
happened  by  reason  of  the  plaintiff's  horse  tak- 
ing fright  at  them.    Held,  correct.    lb. 

136.  A  second  path.  A  town  had  worked 
and  kept  in  repair  on  the  whole  length  of  its 
road  a  traveled  track  ' 'sufficiently  wide  and 
suitable  for  the  passage  of  all  travel,  both 
vehicles  and  on  foot."  There  was  a  narrow  foot- 
path 15  or  20  feet  south  of  said  track,  and  near 
the  fences  on  the  south  side,^hich  public  foot 
travel  had  for  30  years  or  more  passed  over. 
This  foot-path  passed  over  ground  in  its  un- 
graded and  natural  condition  ;  had  never  been 
worked  by  the  town,  nor  ever  been  obstructed. 
On  the  south  edge  of  the  road,  and  on  a  level 
with  it,  there  was  also  a  feasible  foot-path 
somewhat  traveled.  In  an  action  against  the 
town  to  recover  for  an  injury  to  a  foot  traveler, 
traveling  by  choice  upon  the  first  named  foot-  * 
path,  the  court  cliarged  that  such  continuous 

use  by  the  public  of  said  foot-path,  the  town 
knowing  of  snch  use  and  doing  nothing  to  pre- 
vent it,  rendered  the  town  liable  for  the  injury 
occasioned  by  the  foot-path  being  out  of  repair. 
^4?M erroneous,  and  that,  upon  the  facts  stated, 
the  town  was  not,  as  matter  of  law,  bound  to 
provide  more  than  the  traveled  track.  Whit- 
ney V.  Ensex,  38  Vt.  270. 

137.  In  an  action  against  a  town  for  an  in- 
jurji  received  upon  a  highway,  the  plaintiff's 
evidence  tended  to  prove  that  a  road  leading 
through  a  village  had,  for  thirty  years  or  more, 
been  kept  in  repair  by  the  town,  but  there  was 
no  evidence  of  a  survey,  or  of  work  done  upon 
the  road  except  at  points  some  distance  east 
and  west  of  the  place  near  which  the  accident 
occurred ;  that  there  was  a  foot-path  running 
along  the  south  side  of  the  main  track  in  the 
village,  and  about  four  feet  south  of  it,  which 
was  the  natural  place  for  persons  on  foot  to  go, 
and  was  generally  traveled  by  such  in  going  to 
and  from  and  between  the  postoffice  and  stores, 
and  was  better  for  walking  than  the  main 
track;  that  this  footpath  ran  over  some  hay- 
scales,  owned  by  private  parties,  which  had 
been  there  for  more  than  30  years,  but  had 
never  been  controlled  by  the  town,  nor  had  any 
work  been  done  by  the  town  upon  the  foot- 
path; that  in  going  from  the  postoffice  along 
this  foot  path  across  the  floor  of  the  hay  scales, 
the  plaintiff  fell  through  the  floor  by  reason  of 
its  insufficiency,  and  was  injured.  The  court 
charged  that  the  plaintiff  was  not  entitled  to  re- 
cover. Held  erroneous  (Barrett,  J.  dissent- 
ing), and  that  the  decision  in  this  case  reported, 
38  Vt.  270,  being  upon  different  evidence,  does 
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not  conflict  with  the  present  decision.     Whit- 
ney V.  Em^x,  43  Vt.  520. 

138.  Where  a  land  owner  has  given  up  his 
land  to  the  public  use  for  a  highway,  and  the 
town  has  voluntarily  taken  upon  itself  tlie  bur- 
den of  keeping  it  in  repair,  the  same  end  is  at- 
tained that  would  have  been,  if  it  had  been  laid 
out  with  all  the  statutory  formalities.    lb, 

139.  The  assumption  of  the  burden  is  the 
act  of  the  town,  and  proof  of  this  is  not  neces- 
sarily confined  to  proof  of  the  acts  of  the  select- 
men.    Ih. 

140.  Any  evidence  that  a  town  has  kept  a 
road  in  repair,  within  its  limits,  tends  to  show 
that  the  burden  of  keeping  it  in  repair  has  eith- 
er been  cast  upon  it  by  necessary  proceedings, 
or  that  the  town  has  voluntarily  assumed  the 
burden  without  any  proceedings ;  and  evidence 
that  work  had  been  done  on  this  road,  in  both 
directions  from  the  place  of  the  accident,  tended 
to  show  that  the  road,  at  this  place,  had  been 
adopted.    lb, 

141.  According  to  the  evidence  in  this  case, 
the  highway  had,  at  this  place,  one  path  for 
foot  travel,  and  another  for  carriage  travel,  and 
one  path  was  adopted  as  much  as  the  other.   lb. 

142.  The  fact  that  the  owners  of  the  hay 
scales  had  permitted  the  public  to  use  the  floor 
of  the  hay  scales  for  so  long  a  time,  was  suffi- 
cient evidence  to  be  submitted  to  the  jury,  up- 
on the  question  whether  the  owners  had  in  fact 
given  up  the  floor  to  the  use  of  the  public  for 
that  purpose.    lb, 

143.  The  injury  sought  to  be  recovered  for 
was  received  while  the  plaintiff  was  traveling 
upon  a  side  track,  west  of  the  track  which 
the  town  had  worked  for  the  purposes  of  travel. 
The  defendant  requested  the  court  to  charge : 
**If  the  jury  find  that  the  east  road,  at  the  time 
of  the  accident,  was  in  good  and  sufficient  re- 
pair,  and  was  of  sufficient  width,  and  in  proper 
condition  to  accommodate  all  the  travel  which 
then  had  occasion  to  use  it,  and  that  from  its 
position^  form  and  oonstructum  it  was  appa/rently 
the  place  designed  by  Vie  toton  as  its  highway , 
and  that  the  plaintiff  voluntarily,  or  by  mere 
choice  of  his  horse,  left  the  wrought  way  and 
went  upon  the  west  track — it  being  conceded 
that  that  track  was  never  worked  by  the  town— 
the  defendant  is  entitled  to  a  verdict,  no  mat- 
ter what  the  motive  for  the  diversion,  or  the  con- 
dition of  the  margin."  Held,  that  the  defend- 
ant was  entitled  to  have  this  request  answered 
affirmatively;  but  gvcsre  whether  it  was  not 
adequately  answered.  Ozier  v.  Hinesburghy 
44  Vt.  220. 

144.  In  Goodrich  v.  Colchester  (Chittenden 
Co.  Dec  T.,  1865),  on  the  report  of  referees, 
the  town  was  held  liable  for  an  injury  to  the 
plaintiff  upon  a  side  track  outside  the  limits  of 
the  surveyed  highway,  although  the  town  had 
neither  made  nor  repaired  it,  and  the  surveyed 


track  had  been  worked  and  was  in  good  condi- 
tion,  but  the  side  track  had  long  been  used  by 
the  plaintiff  and  the  public  as  a  route  of  travel, 
and  there  was  nothing  to  indicate  to  the  pub- 
lic that  it  was  not  a  recognized  highway,  and 
the  plaintiff  turned  into  it,  in  the  night  time, 
with  his  horse  and  wagon. 

145.  By-way.  A  railroad  company,  hav- 
ing occupied  a  highway  in  constructing  their 
railroad,  built  a  by-way  around  the  obstruction, 
through  the  insufficiency  of  which  a  traveler 
upon  it  was  injured.  Held,  that  the  town  was 
liable  therefor,  although  it  bad  resisted  the  ob- 
struction by  the  railroad,  and  had  not  adopted 
the  by-path.  BaUy  v.  Duxlniry,  24  Vt.  156. 
/J.  484. 

146.  Towns  having  reasonable  notice  of  ob- 
structions in  their  highways  are  bound  to  re- 
move them,  or  make  safe  by-ways  to  pass  around 
them,  or  see  to  it  that  they  are  made  by  others, 
in  order  to  exonerate  themselves  from  liability 
to  travelers,  and  in  such  case  the  town  is  liable 
for  the  insfficiency  of  such  by-way.  H>.;  and 
see  Willard  v.  Newbury,  22  Vt.  458.  27  Vt. 
461.  Barber  v.  Esser,  27  Vt.  62.  41  Vt.  489. 
Dickinson  v.  Boddngliam,  46  Vt.  99.  Bates  v. 
Sharon,  45  Vt.  474. 

147.  The  location  of  a  railroad  across  a 
highway,  under  the  charter  of  the  railroad  com- 
pany, does  not,  while  the  railroad  is  building, 
operate  a  discontinuance  of  the  highway,  but 
only  a  temporary  suspension  of  its  use;  and 
during  such  temporary  obstruction  rendering 
the  highway  unsafe,  the  town  is  bound  to  pro- 
vide a  suitable  by-way,  and  take  all  proper  and 
reasonable  precautions  to  prevent  travelers  from 
passing  upon  the  highway  while  it  remains  un- 
safe—as, by  maintaining  barriers  or  obstruc- 
tions. If  the  town  omit  its  duty  in  this  respect, 
it  is  liable  for  injuries  to  travelers  occasioned 
thereby.  Willard  v.  Newbury.  Barber  v. 
Essex, 

148.  A  town  is  responsible  for  the  insuffi- 
ciency of  a  highway  occasioned  by  the  acts  or 
neglect  of  a  railroad  company  in  the  construc- 
tion of  their  railroad  across  a  highway  under 
their  charter.    Hf, 

149.  The  town  is  primarily  responsible  for 
such  neglect  of  the  servants  of  the  railroad  com- 
pany, and  is  entitled  to  indemnity  against  the 
company.  Batty  v.  Htixbury,  24  Vt.  155. 
Newbury  v.  B.  B,  Co,    Jb.  162. 

150.  Where  a  by-way  is  built  for  passage 
around  a  highway  bridge  while  being  repaired, 
its  sufficiency,  as  to  a  traveler  injured  thereon, 
is  to  be  determined  with  reference  to  the  pur- 
pose and  occasion  of  it ;  if  as  sufficient  and  in 
as  good  repair  as  was  reasonably  demanded  for 
such  purpose  and  occasion,  the  town  is  not  lia- 
ble for  an  injury  upon  it  Briggs  v.  GuHford, 
8  Vt.  264. 

151.  A  highway  having  become  impassable 
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by  a  freshet,  one  of  the  selectmen  of  the  town 
placed  a  barrier  across  it  near  the  founderous 
place,  intending  thereby  to  divert  travel  around 
such  place  and  over  a  certain  private  way,  not 
before  adopted  by  the  town,  until  the  highway 
should  be  repaired.  The  plaintiff,  traveling 
upon  the  highway,  and  having  occasion  to  go 
to  and  return  from  a  dwelling  house  situate  on 
said  private  way,  was  injured  while  passing  over 
it  on  his  return,  by  reason  of  its  insufficiency. 
He  had  no  occasion  to  use  the  obstructed  por- 
tion of  the  highway  in  going  to  or  returning 
from  said  house,  and  would  not  have  used  it, 
though  it  had  not  been  washed  out,  but  had 
been  in  perfect  condition.  //irW,  nevertheless 
(  Wheeler  t^udJiopee,  J.  J., dissenting),  that  such 
private  way  had  thus  become,  temporarily,  a 
substitute  for  a  portion  of  the  main  road,  and 
was  an  open  public  highway  for  all  travelers 
who  had  occasion  to  use  it,  whether  to  go  to 
and  from  said  house,  or  to  pass  around  the 
wash-out,  and  that  the  town  was  liable  to  the 
plaintiff  for  its  insufficiency.  DiektfMon  v.  Boek- 
iiigluim,  45  Vt.  99. 

152.  Statute  exemiitions.  Under  Q.  S 
c.  25,  s.  41,  exempting  towns  from  liability  for 
damage  upon  highways,  **  sustained  in  conse- 
quence of  the  passing  on  such  highway,  «&c.,  of 
any  carriage  bearing  a  load  exceeding  10,000 
pounds  in  weight;"— //cW,  (1),  that  no  action 
could  be  sustained,  in  any  case,  for  such  dam- 
age where  the  load  exceeded  that  weight ;  (2), 
that  the  word  **load"  meant  the  material  placed 
upon  the  carriage  for  the  purpose  of  removal, 
and  did  not  include  the  carriage  itself,  nor  any- 
thing— as  a  rack — employed  simply  for  the 
purpose  of  transportation  of  that  material ;  nor 
did  it  include  the  driver.  Howe  v.  CasUeUm, 
25  Vt.  162. 

153.  Where  a  bridge  was  "good  and  suffi- 
cient except  in  the  matter  of  its  springing  when 
driven  upon  on  a  trot,"  and  it  was  one  of  that 
class  of  bridges  which  the  statute  makes  it 
unlawful  to  drive  upon  at  a  rate  faster  than  a 
walk,  and  the  plaintiff  received  an  injury  by  rea- 
son of  the  springing  motion  of  the  bridge  while 
driving  across  the  bridge  upon  a  trot ;— J7eW, 
that  the  town  was  under  no  obligation  to  pro- 
vide a  bridge  sufficient  for  such  use;  and 
whether  the  springing  of  the  bridge  was  occa- 
sioned by  the  plaintiff's  own  driving,  or  by  the 
driving  of  one  who  just  preceded  him  on  a  trot, 
the  plaintiff  could  not  recover.  Abbott  v. 
WokoU,  38  Vt.  666. 

154.  G.  S.  c.  25,  8.  73,  provides  that  it  shall 
not  be  lawful  to  drive  over  certain  bridges  at  a 
rate  faster  than  a  walk,  and  that  any  person 
guilty  of  such  offense  shall  forfeit  and  pay  a 
certain  penalty,  &c.  The  next  section  provides 
that  no  person  shall  be  liable  to  such  penalty, 
unless  a  board  with  directions  to  that  effect 
shall   have  been  posted  up^  &c.    Held—wxc)x 


board  not  being  posted  up— that  the  statute 
made  such  driving  unlawful,  nevertheless, 
although,  in  such  case,  the  penalty  would  not 
be  incurred.    Ih, 

155.  Sunday  travel.  A  person  traveling 
upon  Sunday,  in  violation  of  G.  8.  c.  93,  s.  8, 
which  prohibits,  under  a  penalty,  traveling  on 
that  day  except  from  necessity  or  cliarity,  can- 
not recover  of  a  town  for  an  injury  sustained, 
while  so  traveling,  through  the  insufficiency  of 
a  highway.  Johnson  v.  Ircuiburgh^  47  Vt.  28 ; 
and  see  McClary  v.  LoweU,  44  Vt.  116.    ^ 

156.  — repairs.  In  an  action  against  a 
town  alleging  the  insufficiency  of  a  highway 
suddenly  become  impaired,  where  there  was  no 
conflict  in  the  evidence,  the  court  ruled,  as 
matter  of  law,  that,  as  the  case  was  presented, 
neither  the  officers  nor  inhabitants  of  the  town 
were  obliged  to  turn  out  and  repair  the  road  upon 
the  Sabbath.  Held  correct, —and  quasre  as  to 
such  obligation  in  any  case,  merely  to  facilitate 
travel.     Spear  v.  IxnceU,  47  Vt.  692. 

157.  Ooasting.  Coasting  on  sleds  in  a 
highway  is  not  an  insufficiency  of  the  highway. 
Where  a  traveler  was  injured  by  being  run 
against  by  a  boy  coasting  in  the  highway; — 
Held^  that  the  town  was  not  liable,  although  the 
selectmen,  having  the  authority  to  prohibit 
coasting,  had  neglected  to  do  so.  Hutchifiwn 
V.  C<mc(rrd,  41  Vt.  271. 

158.  Insufficiency  of  bridge.  On  a  case 
stated,  it  was  held  that  a  certain  turnpike  bridge, 
elevated  and  long,  required  for  reasonable 
safety  of  travelers  something  more  than  certain 
side  timbers;  and  that,  for  want  a  railing, 
the  bridge  w^as  insufficient.  Holley  v.  Winoottki 
T.  Co.,  1  Aik.  74.  15  Vt.  715.  See  6 
Vt.  247. 

159.  Held,  that  in  a  cattle-raising  state,  like 
Vermont,  a  turnpike  (or  highway)  bridge 
should  be  sufficient  to  sustain  a  drove  of  cattle, 
if  passed  over  with  common.care  and  prudence. 
Richardson  v.  RoyaiUm,  dc,  T.  Co,,  6  Vt. 
496. 

160.  The  declaration  alleged  the  injury  to 
have  been  caused  by  the  insufficiency  of  a 
bridge.  The  proof  was  of  a  defect  in  the  abut- 
ment. Held,  no  varifftice ;  for  that  the  abut- 
ment was  part  of  the  bridge,  in  the  sense  in 
which  the  term  is  ordinarily  used.  Bardwell  ▼. 
Jamaica,  15  Vt.  488. 

161.  The  word  "supports,"  as  used  in  G.  8. 
c.  25,  s.  78,  refers  to  that  upon  which  the  bridge 
stands  or  rests,  and  which  supports  it  from 
beneath — such  as  the  abutments  or  piers,  or 
trestles.    Abbott  v.  WolcoU,  88  Vt.  666. 

162.  —of  highway.  A  referee  found  and 
reported  that  the  highway  was  insufficient  and 
out  of  repair,  from  the  fact  that  the  main  path 
had  been  blocked  up  with  drifts  of  snow  from 
four  to  six  weeks,  which  had  crowded  the  travel 
into  the  ditch,  Ac.    Held,  that  these  facU,  bo 
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far  from  showing  the  road  sufficient,  showed 
the  most  gross  neglect  on  the  part  of  the  town, 
and  that  there  was  no  error  in  fact  or  law  ap- 
parent in  the  report.  Oreen  v.  Danby^  12  Vt. 
888. 

163.  Heavy  snow  ridges,  formed  across  a 
highway  by  the  passing  of  railroad  trains  cross- 
ing it,  were  cut  through,  but  too  narrowly  for 
safety  of  travel  upon  the  highway.  A  fresh 
drift  formed  within  this  cut,  in  passing  over 
which,  the  plaintiff,  a  traveler,  was  overturned 
and  injured.  The  referees  reported  that  if  the 
cut  had  been  sufficiently  wide  for  the  reasonable 
safety  and  accommodation  of  ordinary  travel 
the  accident  would  not  have  happened,  not- 
withstanding the  fresh  drift  of  that  day.  Held^ 
a  sufficient  finding  that  the  efficient  cause  of  the 
accident  was  the  defect  from  lack  of  reasonable 
and  sufficient  width  of  the  road  way.  Barton 
V.  MontpeU^y  30  Vt.  650. 

164.  Sufficiency, a auesiion of fisu^.  loan 
action  against  a  town  for  an  injury  caused  by  the 
insufficiency  of  a  highway,  where  the  plaintiff*s 
horse  was  driven  over  the  left  bank,  the  court 
charged  the  jury  that  if  the  road,  at  the  time 
and  place  in  question,  was  well  beaten  to  such  a 
widtl)  that  the  horse  might  as  conveniently  have 
been  driven  in  a  line  18  inches  or  more  from  the 
left  extremity  of  former  travel,  as  in  any  other 
part  of  the  road,  they  ought  to  find  for  the  de- 
fendant. ^(SM  erroneous,  and  that  the  questions 
involved  in  the  ruling  were  questions  of  fact 
for  the  jury.     Semons  v.  Netoport,  23  Vt.  9. 

165.  Whether  a  highway  is  sufficient,  or  not, 
is  a  question  of  fact  for  the  jury.  lb.  Leicester 
V.  PittMf&rd,  6  Vt.  245.  Oreen  v.  Danby,  12 
Vt.  888.  KeUey  v.  Olover,  15  Vt.  708.  Cas- 
9edy  V.  StoekMdge,  21  Vt.  391.  WilUtrd  v. 
Newlmry,  22  Vt.  458.  HUl  v.  New  Haven,  37 
Vt.  510. 

166.  Many  attempts  have  been  made  to  turn 
the  question  into  one  of  law  for  the  court  to 
decide,  but  they  have  been  uniformly  unsuc- 
cessful.     Poland,  C.  J.,  in  HiU  v.  Neu)  Ha/oen. 

167.  In  actions  against  towns  to  recover 
for  an  injury  occasioned  by  the  insufficiency 
of  a  highway,  it  has  long  been  the  practical 
and  received  doctrine,  that  whether  the  road 
was  out  of  repair  under  circumstances  to 
place  the  town  in  fault;  whether  the  injury 
happened  from  that  cause;  and  whether  the 
party  injured  conducted  with  due  care  and 
skill,  are  questions  of  fact,  or  mixed  questions 
of  law  and  fact,  to  be  determined  by  the  jury 
under  proper  instructions  from  the  court.  The 
evidence  may,  indeed,  disclose  facts  of  so  de- 
cisive a  character  as  to  justify  the  court  in 
directing  a  verdict  upon  the  mere  finding  of 
those  facts.  But  in  ordinary  cases,  viz :  those 
which  admit  of  doubt  as  to  the  just  liability  of 
the  town,  such  a  variety  of  facts  and  circum- 
•tances  will  usually  require  to  be  weighed,  that 


the  jury  must  be  left,  upon  due  consideration  of 
the  whole  matter,  to  draw  the  ultimate  conclu- 
sion, Royee,  J.,  in  KeUey  v.  Glover,  15  Vt. 
714.  Dacis,  J.,  in  Rice  v.  MontpeUer,  19  Vt. 
474.    Leicester  v.  PiUsford,  6  Vt.  245. 

168.  Whether  a  good  substantial  railing  was 
necessary,  is  a  question  of  fact  for  the  jury. 
(This  consistent  with  Holky  v.  WinoosJd  Turn- 
pike Co,,  1  Aik.  74,  which  was  decided  as  an 
issue  of  fact  on  a  case  stated.)  Leicester  v. 
Pittsford,   6  Vt.  245,  247. 

169.  Sufficiency  of  a  highway  is  a  question 
of  fact  Oreen  v.  Danby,  12  Vt.  338.  Cassedy 
V.  StockMdge,  21  Vt.  891.  Willard  v.  New- 
bury, 22  Vt.  458.  Bagley  v.  Ludlow,  41  Vt.  425. 

170.  The  question  whether  a  legal  highway 
exists;  the  liability  of  towns  for  injuries  re- 
ceived by  those  voluntarily  leaving  the  traveled 
track  and  going  upon  the  margin ;  their  liabil- 
ity for  latent  defects,  &c.,  may  present  ques- 
tions of  law  for  the  court  warranting  the  direc- 
tion of  a  verdict.  Young  v.  Wheeloek,  18  Vt. 
493.  Rice  v.  Montpelier,  19  Vt.  470.  WhUney 
V.  Essex,  38  Vt.  270.  Prindle  v.  Fleiclier,  89 
Vt.  255.     Morse  v.  Richmond,  41  Vt.  435. 

171.  Under  the  events  and  circumstances 
that  constituted  and  characterized  the  accident 
in  question  upon  a  highway  ;—Held,  that  no  rig- 
orous rule  of  law  could  be  formulated  by  which 
it  could  be  determined  that  a  given  width  of 
traveled  track  in  a  certain  depth  of  snow,  and 
bounded  by  banks  oif  a  given  height  and  slope, 
would  constitute  a  highway  in  good  and  suffi- 
cient repair.     Durgin  v.  Danville,  47  Vt.  95. 

172.  Night  travel.  The  public  have  the 
right  to  travel  the  highways  in  the  night  as 
well  as  in  the  day  time,  and  are  often  com- 
pelled to ;  and  it  is  the  duty  of  towns  to  keep 
their  roads  in  a  reasonable  state  of  repair  for 
travel  both  by  night  and  day,  and  the  public 
have  a  right  to  presume  that  they  are  so.  Pier* 
point,  C.  J.,  in  Bagley  v.  Ludlow,  41  Vt.  434— 
*Mn  their  surface,  margin  and  muniments.''  So 
li£ld  in  OUdden  v.  Reading,  38  Vt.  52. 

173.  In  an  action  against  a  town  to  recover 
for  an  injury  received  by  the  plaintiff  upon  a 
highway  by  driving  his  team  against  a  log  in 
the  highway,  in  a  night  **  so  dark  that  he  could 
not  see  his  horse,"  the  court  charged  the  jury, 
that  the  proper  criterion  of  determining  the 
sufficiency  of  the  highway  was  not  for  the  jury 
to  place  themselves  in  contemplation  of  the 
place  and  the  log,  in  the  afternoon  previous  to 
the  accident,  and  say  whether  or  not  it  was 
careless  to  permit  the  log  to  lie  where  it  did, 
but  to  place  themselves  in  contemplation  of  the 
place  and  the  log,  with  reference  to  the  circum- 
stances as  developed  by  the  case, — such  as  the 
darkness,  the  turning  round  of  the  team,  the 
manner  in  which  the  accident  occurred,  and 
the  accident  itself.  Held  correct.  Bagley  v. 
Ludlow,  41  Vt.  425. 
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174.  TRe  court  cannot  say,  as  matter  of 
law,  that  **  attempting  to  cross  a  bridge  in  a 
totally  dark  night,  without  a  light,"  was  want 
of  proper  care  and  diligence  on  the  part  of  a 
traveler.  This  is  exclusively  a  question  of  fact. 
Swift  V.  Newbury,  36  Vt.  855 ;  and  see  Barber 
V.  Essex,  27  Vt.  62. 

175.  Passing  teams.  Towns  are  under 
the  statutory  duty  to  provide  for  the  safety 
of  travelers  passing  teams  going  in  the  same 
direction,  by  keeping  places,  which  naturally 
invite  the  attempt  to  pass,  in  good  and  sufficient 
repair.  This  duty  is  not  confined  to  cases  of 
absolute  necessity,  but,  in  this  case,  was  ex- 
tended to  one  who  attempted  to  pass  a  team  for 
the  purpose  of  keeping  in  company  with  a  com- 
panion who  had  driven  past  and  gone  ahead. 
Mochier  v.  Shaftsburp,  46  Vt.  580. 

176.  Accident  combining.  Towns  are 
bound  to  construct  their  highways  reasonably 
sufficient  with  reference  to  such  accidents  as 
should  be  expected  to  occur.  lAndsey  v.  Dan- 
mile,  45  Vt.  72. 

177.  Where  a  traveler  upon  a  highway,  in 
the  exercise  of  ordinary  care  and  prudence, 
receives  an  injury  which  is  the  combined  result 
of  accident  and  of  the  insufficiency  of  the  high- 
way, and  the  injury  is  attributable  to  such  in- 
sufficiency conspiring  with  such  accidental 
cause,  the  town  is  liable ;— as,  where  a  nut, 
fastening  the  tongue  of  a  wagon  to  the  axle- 
tree,  came  off,  and  the  wagon  was  thereby  run  off 
a  Imnk  not  guarded  by  a  sufficient  railing,— the 
traveler  having  exercised  ordinary  care  and 
prudence  in  ascertaining  the  sufficiency  of  the 
nut  and  its  fastening,  and  in  other  respects. 
Hunt  V.  Paiijnal,  9  Vt.  41 1 ;  and  see  Holley  v. 
W.  Turnpike  Co,,  1  Aik.  74. 

178.  Towns  are  bound  to  maintain  their 
highways  in  such  manner  that  they  may  be 
reasonably  safe  for  the  amount  and  kind  of 
travel  which  may  be  fairly  expected  on  them, 
and  for  such  horses  and  carriages  as  are  com 
monly  used  and  as  people  may  be  expected  to 
use  on  them  {Hodge  v.  Benniiigton,  43  Vt. 
450) ;— and  so  as  to  enable  travelers  to  be  rea- 
sonably safe  from  the  consequences  of  such  acci- 
dents as  may  be  justly  expected,  occasionally, 
to  occur  on  such  roads ; — as  where  a  runaway 
horse  was  turned  upon  the  plaintiff^s  team,  by 
the  projection  of  a  tree-top  into  the  highway. 
Kelsey  v.  Glot>er,  15  Vt.  708. 

179.  This  principle  applied  to  the  case  of  a 
carriage  insufficient  in  its  construction.  Fletcher 
V.  Bamet,  43  Vt.  192. 

180.  Also,  to  the  case  of  the  breaking  of  an 
axle  nearly  severed  by  an  old  crack,  and  clearly 
unsafe  for  use  upon  the  road,— the  plaintiff 
having  exercised  **  the  care  of  a  prudent  man 
in  respect  to  the  soundness  and  sufficiency  of 
the  wagon."  The  rule  in  Massachusetts,  which 
throws  upon  the  traveler  the  risk  of  the  suffi- 


ciency of  the  horse,  carriage,  harness,  &c. 
(Murdock  v.  Warwick,  4  Gray  178),  has  never 
been  followed  in  this  State ;  and  the  refusal  to 
charge  that  the  town  was  not  bound  to  furnish 
a  road  sufficient  for  the  safe  passage  of  a  wagon 
with  an  axle  broken  as  above  stated,  was  sus- 
tained in  Hodge  v. Bennington,  43  Vt.  450;  and 
see  Fletcher  v.  Bamet. 

181.  Applied,  also,  to  the  case  of  a  horse 
slipping  by  reason  of  being  smooth  shod,  and 
thus  unable  to  hold  back  the  load,  whereby  the 
team  was  thrust  over  an  unguarded  bank.  AUen 
V.  Hancock,  16  Vt.  230. 

182.  While  the  plaintiff  was  descending  a 
steep  hill  in  a  highway  with  a  wagon  drawn  by 
two  horses,  and  loaded,  his  team  was  thrown 
out  of  the  road  and  injured ;  and  his  testimony 
tended  to  prove  that  the  highway  was  insuffi- 
cient for  want  of  some  muniment  on  the  lower 
side  to  prevent  teams  from  going  off  in  case  of 
accident,  and  that  the  injury  was  occasioned 
thereby.  The  defendant's  evidence  tended  to 
prove  that  the  plaintiff  was  in  fault  in  attempt- 
ing to  descend  the  hill  without  chaining  or  con- 
fining his  wheel,  with  bis  horses  so  smooth-shod 
behind  that  they  could  not  hold  back  the  load ; 
and  that,  by  reason  of  this,  one  of  the  horses 
slipped,  which  occasioned  the  going  off  the 
road,  and  the  damage.  The  court  charged  the 
jury,  that  if  the  plaintiff  was  wanting  in  pru- 
dence and  ordinary  care  in  attempting  to  go 
down  the  hill  at  the  time  he  did,  with  his  horses 
shod  as  they  were,  and  his  wheel  not  confined, 
he  could  not  recover  although  the  road  was 
insufficient ;  but  that  if  he  was  not  wanting  in 
ordinary  care  and  prudence  in  placing  himself 
in  that  situation,  under  the  circumstances,  and 
the  road  was  insufficient,  he  was  entitled  to 
recover,  notwithstanding  tlie  slipping  of  tlie 
horse  conspired  with  the  insufficiency  of  the 
road  in  producing  the  result.   Held  correct.  /J. 

183.  Measure  of  liability.  The  duty  of 
towns  in  the  matter  of  keeping  their  highways 
in  good  and  sufficient  repair,  as  affecting  their 
liability  to  pay  damages  for  an  injury  caused 
by  a  defect  in  such  highways,  is  not  to  be  meas- 
ured by  the  exercise  of  ordinary  care  and  dili- 
gence. Nor,  on  the  other  hand,  is  a  town  liable 
in  all  cases  and  absolutely  for  damages  result- 
ing from  such  defect,  as  an  insurer.  The  statute 
prescribes  the  duty  to  keep  the  highways  in 
good  and  sufficient  repair.  If  the  town  is 
chargeable  with  any  fault  in  respect  to  this 
duty,  then  the  liability  attaches ;  and  it  is  liable 
as  an  insurer  against  accidents  and  injuries 
caused  by  defects  existing  through  any  such 
fault  of  the  town.  Barrett,  J.,  in  Prmdle  v. 
Fletcher,  39  Vt.  265. 

184.  Latent  defect.  The  plaintiff  was 
traveling  upon  a  highway,  when  the  ground 
gave  way  under  his  horse,  through  some  latent 
defect  under  the  ground  which  was  not  known 
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and  was  Dot  discoverable,  and  which  the 
authorities  of  the  town  could  not  have  learned 
about,  and  thereby  the  horse  was  injured. 
Seldf  that  the  town  was  not  liable.    lb. 

185.  Notice  of  defect.  The  liability  of  a 
town  for  defects  in  a  highway  does  not  depend 
upon  the  town's  having  notice  of  such  defect. 
Bardwitll  v.  Jamaica^  15  Yt.  488 ;  that  is, 
where  the  defect  is  such  as  that  it  might  or 
ought  to  have  been  known,  and  the  defect  made 
good.    39  Vt.  269. 

186.  Defect  suddenly  happening.  When 
a  sudden  and  unforeseen  defect  occurs  in  a 
highway,  without  fault  on  the  part  of  the  town, 
the  town  is  not  chargeable  fbr  the  damage 
resulting  from  such  defect,  unless  it  has  been 
in  default  in  respect  to  getting  seasonable 
knowledge  of  the  defect;  or,  unless,  having 
such  knowledge,  it  was  reasonably  practicable 
to  repair  the  defect,  or  to  put  up  a  warn- 
ing or  barrier  to  avoid  it,  before  the  happen- 
ing of  the  accident.  Otiefr  v.  Hineshurghy  44 
Vt.  230. 

187.  Damage  special.  The  "special 
damage*'  recoverable  of  a  town  under  Ihc 
statute  (G.  S.  c.  25,  s.  41),  for  injuries  received 
through  the  insufficiency  of  a  highway,  includes 
every  actionable  injury.  Under  it,  a  father  may 
recover  in  his  own  name  for  loss  of  service  and 
expense  of  cure  of  his  minor  daughter.  Bailey 
V.  Fairfieldy  Brayt.  126. 

188.  And  a  husband  for  that  of  his  wife. 
WMUomb  V.  Barre,  37  Vt.  148. 

189.  —  direct.  In  order  to  such  recovery, 
the  damage  must  not  only  be  specialy  in  the 
language  of  the  statute,  but  directj  either  to  the 
person  of  the  traveler,  to  his  team,  carriage,  or 
other  property,  while  he,  or  the  property,  was 
in  a  state  of  transition  over  the  road  or  bridge ; 
and  A^W,  that  where  the  damages  were  only 
general,  as  where,  by  reason  of  the  general  bad- 
ness and  insufficiency  of  the  road,  the  plaintiff 
did  not  attempt  to  travel  the  road,  or,  traveling 
it,  could  not  do  so  as  expeditiously  and  carry 
as  large  loads  as  he  otherwise  might  and  would 
have  done,  no  action  lay  against  the  town 
therefor.  BaaOer  v.  Winooski  T.  Co.,  22  Vt. 
114.    27Vt.  457. 

190.  A  town  is  liable  for  special  damage 
occasioned  by  the  insufficiency  of  a  highly, 
only  In  those  cases  where  the  injury  is  direct  to 
the  person  or  property  of  the  traveler,  and 
where  such  insufficiency  is  the  proximate  or 
immediate  and  not  the  remote  cause  of  it.  lb. 
Hyde  V.  Jamaica,  27  Vt.  443. 

191.  While  the  plaintiff  was  driving  his 
horse  over  a  highway  bridge,  the  horse  broke 
through  the  bridge  by  reason  of  a  defect  in  it, 
and  became  so  fastened  that  he  could  not  extri 
cate  himself  without  assistance.  While  the 
plaintiff  was  properly  rendering  such  assistance, 
he  was  injured  by  the  horse  in  his  efforts  to 


extricate  himself.  Held,  that  the  insufficiency 
of  the  bridge  was  the  direct  and  proximate 
cause  of  the  injury  to  the  person  of  the  plain- 
tiff, and  that  the  town  was  liable  therefor. 
SUckTiey  v.  Maidstone,  80  Vt.  738. 

192.  Plaintiff's  negligence  contributory. 
In  an  action  against  a  town  to  recover  for  an 
injury  received  through  the  insufficiency  of  a 
highway,  the  court  charged  that  if  the  injury 
"Was  occasioned  in  any  degree,  either  in  whole 
or  in  part,  by  the  insufficiency  of  the  highway, 
the  plaintiff  was  entitled  to  recover.  Held 
erroneous.    Noye%  v.  MorrisUntn,  1  Vt.  353. 

193.  If  the  injury  in  whole  or  in  part  was 
owing  to  the  plaintiff's  want  of  ordinary  care 
or  prudence,  he  cannot  recover.  Brigga  v. 
Gvi\f<yrd,  8  Vt.  264.    24  Vt.  496.    27  Vt.  466. 

194.  In  such  action,  when  the  question  of 
contributory  ^  negligence  is  raised,  a  charge 
without  qualification,  that  **if  the  accident 
would  have  happened  the  same  if  such  want  of 
care  of  the  plaintiff  had  not  existed,  then  such 
want  of  care  is  of  no  consequence  in  the  case,** 
would  be  erroneous.  The  test  is  not  whether 
the  accident  would  have  occurred  independently 
of  such  want  of  care  and  prudence,  but  whether 
such  want  of  care  and  prudence  contributed,  in 
any  degree,  in  point  of  fact,  to  the  happening 
of  the  accident.  If  it  did  so  contribute,  the 
plaintiff  cannot  recover.  If  it  did  not,  the  right 
of  recovery  is  not  affected  by  it.  "WaXker  v. 
Westfield,  39  Vt.  246 ;  and  see  HiU  v.  New 
Haven,  37  Vt.  507. 

195.  A  bridge,  which  it  was  the  duty  of  the 
defendant  town  to  maintain,  having  been  car- 
ried away  by  a  flood,  and  the  town  having  neg- 
lected for  an  unreasonable  time  to  rebuild  it, 
an  old  fordway  was  repaired  by  the  highway 
surveyor  and  several  others  who  were  interest- 
ed in  having  the  stream  passable  while  they 
were  without  a  bridge.  The  plaintiff's  intes- 
tate, a  physician,  undertook  to  pass  from  W  to 
T  over  the  highway  connected  with  the  ford- 
way,  knowing  that  he  would  be  obliged  on  this 
route  to  ford  the  stream,  instead  of  taking 
another  road  to  T,  of  greater  length,  which  was 
then  in  very  bad  condition,  but  passable.  On 
arriving  at  the  stream,  which  had  been  rising 
through  the  day  and  was  then  rapidly  rising, 
the  intestate,  after  observing  the  stream,  at- 
tempted its  passage  along  the  fordway,  sitting 
in  his  wagon  drawn  by  one  horse,  and  was 
drowned  in  the  attempt.  It  was  found  and  re- 
ported by  the  referee,  that  a  person  of  ordinary 
prudence,  merely  desiring  to  make  progress  in 
his  journey  but  actuated  by  no  particular 
motives  for  haste,  would  not  have  so  ventured 
to  cross  the  stream  at  that  time  and  place ;  but 
that  If  it  was  allowable,  in  determining  the 
question  of  ordinary  prudence,  to  take  into  con- 
sideration the  situation  and  circumstances  of 
the  individual,  and  the  motives  which  influenced 
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him  to  desire  to  proceed  rapidly  iu  his  jonr- 
ney,  and  the  sufficiency  of  those  motives,  then 
the  referee  found  that  a  person  of  ordinary  pru- 
dence, situated  in  every  respect  as  the  intestate 
there  was,  would  have  so  attempted  to  cross 
the  stream.  Held,  that  the  motive  of  the  intes- 
tate in  risking  the  passage,  did  not  affect  the 
question  of  ordinary  prudence ;  and  that  the 
plaintiff  could  not  recover  upon  the  facts  re- 
ported. Hyde  v.  Jamaica,  27  Vt.  448.  Bed- 
field,  C.  J.,  dissenting. 

196.  Action  and  its  incidents.  Action 
against  two  towns  jointly,  to  recover  damages 
caused  by  the  insufficiency  of  a  bridge  between 
the  two  ',—Held  correct.  Peckham  v.  BurUng- 
ton  et  al,,  Brayt.  184. 

197.  Transitory.  An  action  against  a 
town  for  an  injury  caused  by  the  insufficiency 
of  a  highway  is  not  local,  so  as  that  the  action 
must  be  brought  in  the  county  where  the  injury 
happened.  The  statute  has  made  no  other  ac- 
tions strictly  local,  except  ejectment  and  tres- 
pass on  the  freehold.  Hunt  v.  Povmal,  9  Vt. 
411. 

198.  Declaration.  In  such  action,  the  in- 
jury  cannot  be  alleged  with  a  eonUnuando,  or 
on  divers  days  and  times.  The  injury  sus- 
tained at  any  one  time  cannot  be  continued  or 
repeated,  and  the  injuries  sustained  on  different 
days  must,  from  their  very  nature,  be  distinct 
and  independent.  It  is  iheper  quod  which  is  the 
gravamen  of  the  action,  not  the  insufficiency  of 
the  road.  Baxter  y,Winooski  T,  Co.,  22  Vt. 
114. 

199.  In  such  action  the  declaration  averred 
that  the  highway  was  ''greatly  insufficient  and 
out  of  repair,  and  was  then  and  there  full  of 
deep  holes,  excavations  and  pits,"  and  that  the 
plaintiff  was  injured  ''by  reason  of  said  insuffi- 
ciency and  want  of  repair."  Held,  that  the 
general  allegations  of  insufficiency,  &c.,  were 
not  confined  to  the  specific  defects  enumerated, 
and  that  proof  could  be  made  that  the  real  de- 
fect was  the  want  of  a  proper  barrier  to  prevent 
the  traveler  from  driving  or  falling  into  an  ex 
cavation.    Barber  v.  Etsex,  27  Vt.  62. 

200.  Evidence.  The  opinions  of  witnesses 
as  to  the  sufficiency  of  a  highway,  are  not  ad- 
missible evidence.  Lester  v.  PiUtford,  7  Vt. 
168. 

201.  The  dirt  covering  the  plank  of  a  cul- 
vert got  washed  off  by  a  heavy  rain  and  flood. 
The  plaintiff's  horse  broke  through  the  plank 
and  broke  his  leg.  In  an  action  against  the 
town,  a  witness,  who  was  present  and  witness- 
ed the  accident  and  examined  the  culvert, 
testified  that  if  the  dirt  had  not  been  washed 
from  the  plank  the  injury  would  not  have  hap- 
pened. Held  inadmissible.  Craiw  v.  North- 
field,  38  Vt.  124. 

202.  In  an  action  against  a  town  for  an  in- 
juiy  received  by  being  thrown  from  a  wagon  in' 


[crossing  a  water  bar  upon  ahi^way;— JTeM, 
'that,  as  tending  to  prove  the  condition  of  the 
highway,  evidence  was  admissible  as  to  the 
effect  upon  other  carriages  by  crossing  the  bar, 
though  not  the  same  kind  of  carriage,  nor 
driven  at  the  same  rate  of  speed,  nor  at  a  reas- 
onable speed.  Such  effects  are  in  the  nature  of 
experiments  showing  the  condition  of  the  road. 
Kent  V.  Lincoln,  82  Vt.  591.  41  Vt.  484.  89 
Vt.  262. 

203.  Burden  of  proof.  In  such  an  action, 
the  burden  of  proof  is  upon  the  plaintiff.  He 
must  make  out  a  prima  fade  case,  before  the 
defendants  can  be  put  upon  their  defense. 
Proving  merely  that  the  road  was  out  of  repair 
does  not  entitle  him  to  recover  ;  but  it  is  neces- 
sary further  to  show  that  he  was  injured  there- 
by. It  is  not  incumbent  on  him  to  negative 
the  charge  of  negligence  or  imprudence  on  his 
part,  such  proof  being  properly  matter  of  de- 
fense ;  but  this  proof  is  not  necessary  until  a 
prima  fade  case  is  made  out.  It  is  also  true, 
that  if  the  proof  be  deficient  the  consequences 
fall  where  the  onus  probandi  rests.  Phelps,  J., 
in  Jjcster  v.  Pittsford,  7  Vt.  168. 

204.  The  exercise  of  ordinary  care  is  not 
to  be  presumed,  but  must  be  proved  as  an  af- 
firmative fact,  and  the  burden  of  proof  is  on 
the  plaintiff.  Bennett,  J.,  in  Hyde  v.  Jamaica, 
27  Vt.  466. 

205.  It  is  undoubtedly  true,  that  the  plain- 
tiff is  bound  to  make  out  a  prima  fade  case  of 
the  exercise  of  proper  care  on  his  part,  the 
burden  of  proof  being  upon  him  on  this  point, 
as  well  as  others.  But  this  is  rather  a  negative 
than  an  affirmative  proposition.  The  requisite 
is,  rather,  that  he  was  not  guilty  of  negligence 
than  that  he  should  prove  any  positive  dili- 
gence ;  and  after  such  negative  evidence  of  the 
alleged  fact  as  may  be  presumed  to  be  in  the 
power  of  the  party,  is  shown,  the  burden  of 
proof  is  changed  upon  the  other  side.  Bedfleld, 
C.  J.,  in  Barber  v.  Essex,  27  Vt.  69. 

206.  In  order  for  the  plaintiff  to  make  a 
case  upon  which  he  can  safely  rest,  it  is  neces- 
sary that  he  should  submit  a  state  and  character 
of  evidence  upon  which  the  jury  would  be  au- 
thorized to  find  affirmatively,  both  that  the  de- 
fect in  the  road  operated  to  produce  the  acci- 
dent, and  that  no  want  of  care  on  his  part  con- 
tributed to  it.  This  is  what  he  assumes,  and 
this  burden  goes  with  him  throughout  the  case, 
and  in  the  end,  he  must  be  able  to  have  the 
jury,  upon  the  whole  evidence,  find  affirmative- 
ly the  same  that  was  necessary  to  be  establish- 
ed by  his  opening  evidence,  at  the  time  he 
rested  upon  inaking  his  prima  fade  case.  Bar- 
rett,  J.,  in  Walker  v.  Westfield,  89  Vt.  258. 

207.  The  plaintiff,  in  such  case,  is  not 
bound  to  establish  as  a  distinct  affirmative  point 
in  the  outset,  that  he  was  not  guilty  of  careless- 
nebs  or  negligence.    The  defect  in  the  highway 
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being  conceded  or  proved,  he  is  bound  to  give 
sufficient  evidence  to  establisli  prima  facie  that 
he  sustained  an  injury  by  reason  of  such  de- 
fect ;  and  this,  necessarily,  to  a  certain  extent, 
shows  n^atively  that  it  was  not  caused  by  any 
thing  else.  But  if  his  evidence  discloses  noth- 
ing but  that  his  conduct  was  proper  and  pru- 
dent, he  is  not  bound  to  go  further,  until  this 
has  been  impugned  by  some  evidence  on  the 
other  side.  The  true  rule  on  this  subject  was 
laid  down  by  Phelpg,  J.,  in  Le$ter  v.  PiUsford 
(mpra,  203).  Poland,  C.  J.,  in  Iim  v.  New 
Haven,  87  Vt.  607 ;  and  see  Powers  v.  Wood- 
stock, 38  Vt.  44. 

208.  That  a  bridge  was  out  of  repair  and  a 
traveler's  horse  was  found  dead  near  it,  &c., 
affords  no  legal  presumption,  though  in  lack  of 
evidence  to  the  contrary,  that  he  was  killed  by 
reason  of  the  insufficiency  of  the  bridge.  Judg- 
ment reversed  for  such  ruling,— the  question 
being  one  of  fact  for  the  jury.  Turan  v.  Ran- 
dolph, 6  Vt.  369. 

209.  Damages.  In  an  action  against  a 
town  for  injuries  to  a  wagon  caused  by  a  defect 
in  a  highway,  loss  of  the  use  of  the  wagon,  for 
so  long  a  time  as  it  necessarily  took  to  repair  it, 
is  recoverable  as  damages.  Wheeler  v.  To^cn- 
ihend,  42  Vt.  15. 

210.  In  such  action  to  recover  for  personal 
injuries  the  town  is  not  entitled  to  have 
allowed,  towards  the  damages,  the  sum  re- 
ceived by  the  plaintiff  of  an  insurance  company 
for  the  same  injury.  Harding  v.  TowTishend, 
43  Vt.  630. 

211.  Notice  of  the  injury.  It  is  not  neces- 
sary to  aver  in  the  declaration  that  the  plaintiff 
within  30  days  gave  the  notice  required  by  G. 
8.  c.  25,  s.  42 ;  but  this  is  an  essential  part  of 
the  plaintiifs  proof  to  perfect  his  right  of 
action.  Kent  v.  Lincoln,  82  Vt.  591.  MaWue 
V.  BarUm,  40  Vt.  286;  and  see  Dojfon  v.  School 
Dietrict,  36  Vt.  620. 

212.  The  defendant,  under  the  general 
issue,  may  give  evidence  that  such  notice  was 
not  given ;  for  this  is  but  a  denial  of  what  the 
plaintiff  is  bound  to  prove  to  make  out  his 
right  of  action ;  and  the  case  does  not  fall 
under  G.  S.  c.  33,  s.  15,  requiring  a  special 
plea  in  cases  where  the  special  matter  of 
defense  operates  to  extinguish  a  right  of  action 
which  once  existed.    MaWiie  v.  Barton, 

213.  Where  a  married  woman  received  a 
personal  injury  by  reason  of  the  insufficiency 
of  a  highway,  a  notice  to  the  town  of  the 
claim  of  damages,  signed  by  her  alone,  was 
held  sufficient  under  the  statute  of  1870,  No. 
49.     Chun^  V.  Wegtminster,  45  Vt.  380. 

214.  The  written  notice  of  injury  upon  a 
highway  wholly  omitted  to  state  the  place 
where  the  injury  was  received.  Held,  that 
such  omission  could  not  be  supplied  by  an  oral 
notice;    and,  qv^tre,  whether  the   selectmen 


could  waive  such  requirement  of  the  statute. 
UnderhiU  v.  WaMngt(m,  46  Vt.  767. 

215.  Notice  of  the  plaintiff's  injury  upon  a 
highway  and  claim  of  damage  inidcated  *'the 
place  where  such  injury  was  received,"  only  as 
**  on  the  road  leading  from  Fairfield  Center  to 
East  Fairfield."  The  distance  between  these 
points  was  four  and  a  half  miles.  Held,  that 
the  place  where,  &c.,  was  not  sufficiently  stated 
undl^r  Stat.  1870,  No.  49,  and  that  the  notice 
was  insufficient.  Law  v.  Fairfield,  46  Vt. 
425. 

216.  Notice  of  an  injury  as  sustained  on 
**  the  Green  River  road,"  was  held  not  suffi- 
ciently to  indicate  the  place  where  the  injury 
was  received,— it  appearing  that  the  road  so 
denominated  was  about  twenty  miles  long, 
extending  some  five  miles  through  the  defend- 
ant town.    Babcock  v.  GuHford,  47  Vt.  519. 

217.  In  actions  for  damages  caused  by  the 
insufficiency,  &c.,  of  a  bridge  erected  and 
maintained  at  the  expense  of  two  or  more 
towns,  notice  must  be  given  to  each,  and  the 
action  and  judgment  must  be  against  all,  or 
neither.    Brown  v.  Fairhatien,  47  Vt.  386. 

218.  Notice  of  an  injury  received  upon  a 
highway,  under  the  statutes  of  1870  and  1874, 
should  point  as  directly  and  plainly  to  the  place 
where  the  injury  was  received  as  is  reasonably 
practicable,  having  regard  to  its  character  and 
surroundings.  In  this  case  it  was  held  not  suf- 
ficient. Reed  v.  Calais,  48  Vt.  7.  Bean  v.  Con- 
card,  lb.,  30. 

219.  In  such  action,  the  plaintiff  offered  to 
prove  that  he  complained  to  one  of  the  select- 
men who  told  him  to  bring  no  suit  and  make 
no  trouble  ; — that  he  had  heard  the  road  was 
bad,  and  that  when  the  plaintiff  had  ascertained 
the  extent  of  his  injury  the  town  would  pay 
him  ;— that  because  of  this,  he  gave  no  further 
notice.  Held,  not  admissible,  as  tending  to 
show  the  road  out  of  repair,  nor  as  a  waiver  of 
notice.     Wheelock  v.  Hardwick,  48  Vt.  19. 

220.  Bereft  of  reason.  There  can  be  no 
arbitrary  rule  of  law  as  to  the  length  of  time 
one  shall  be  ** bereft  of  his  reason,"  to  bring 
him  within  the  proviso  of  the  statute  excusing 
him  from  giving  notice  of  his  injury  upon  a 
highway  (G.  8.  c  25,  s.  42).  If  the  injiu^d  per- 
son, after  the  primary  effects  of  the  injury  have 
passed,  and  the  physical  system  has  had  the  time 
and  opportunity  to  resume  its  normal  condi- 
tion, is  still  left  in  a  state  of  insanity,  insensi- 
bility, or  otherwise  deprived  of  his  reason,  and 
that  condition  is  in  its  chaiacter  fixed,  then 
whether  never,  or  in  a  shorter  or  longer  time, 
and  though  within  the  statutory  period  for 
giving  notice,  his  reason  may  return  to  him, 
the  fact  is  established  that  by  the  injury  he  was 
•* bereft  of  his  reason,"  and  he  is  excused  by 
the  statute  from  giving  the  notice.  Qonyeau 
Y.MiUon,  ^YU  172. 
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VII.    Rights  of  Land-ownbb,  and  of  the 
Public. 

221.  Adjoining  land.  The  owner  of  land 
has  no  fee  or  right  of  soil  in  a  highway  or  public 
common  adjoining,  unless  the  same  is  included 
within  the  boundaries  of  his  grant ;  and  when 
not  so  included,  he  cannot  maintain  trespass 
for  a  private  appropriation  thereof.  Ferre  v. 
Doty,  2  Vt.  378. 

222.  Where  a  highway  passes  between  the 
land  of  A  and  B,  the  presumption,  prima  facie, 
is  that  each  owns  to  the  center  of  the  road ; 
yet  this  is  only  a  presumption  of  fact,  and  not 
of  law  so  as  to  become  a  rule  of  property,  and 
may  at  all  times  be  rebutted.  It  is,  doubtless, 
founded  upon  the  supposition  that  they  origin- 
ally owned  the  land  taken  for  the  highway 
equally.  Bennett,  J.,  in  Richardson  v.  Vt. 
Central  R.  Co.,  25  Vt.  472. 

223.  The  occupation  of  lands  on  the  line  of 
a  highway  for  twenty  years  or  more,  without 
paper  title  shown,  affords  no  legal  presiunption 
that  the  occupant's  title  extends  to  the  center 
of  the  highway,  or  beyond  the  limits  of  his 
actual  possession.  Hatch  v.  Vt.  Central  R.  Co., 
28  Vt.  142. 

224.  Land  covered  by  highway.  Die. 
turn.  The  conveyance  of  land  covered  by  a 
public  road  does  not  extinguish  the  grantor's 
right  to  share  in  the  public  easement.  Wilson 
V.  Wilson,  2  Vt.  68. 

225.  The  owner  of  land  through  which  a 
highway  is  established  retains  the  fee  of  the 
soil  embraced  within  its  limits,  with  the  full 
and  exclusive  right  to  its  enjoyment  in  any 
manner  not  inconsistent  with  the  enjoyment  of 
the  easement  by  the  public  for  the  purposes  of 
a  highway.  Holden  v.  Shattuek,  84  Vt.  836. 
Cole  V.  Drew,  44  Vt.  49. 

226.  Thus,  he  may  lawfully  depasture  his 
cattle  upon  it,  or  otherwise  enjoy  it,  unless  he 
is  guilty  of  some  fault  through  which  the  enjoy- 
ment of  the  public  easement  is  impaired.    7^. 

227.  Where  the  owner  of  land  over  which  a 
highway  passes  allows  his  cattle  to  feed  or  be 
in  such  highway,  he  is  not  liable  for  any  acci- 
dental injury  or  damage  they  may  do  there, 
unless  it  appear  that  the  circumstances  and 
occasion  of  their  being  there,  or  that  the  char- 
acter and  habits  of  the  amimals,  were  such  as 
to  show  carelessness  on  the  part  of  the  owner 
in  reference  to  the  convenience  and  safety  of 
travelers  on  the  highway.  Holden  v.  Shat- 
tuck. 

228.  The  defendant  cut  the  grass  growing 
in  a  highway  crossing  the  plaintiff's  land,  by 
direction  of  the  highway  surveyor,  because  it 
wet  the  children's  feet  and  clothes  in  passingto 
and  from  school.  He  then  fed  the  grass  to  his 
horse.  In  trespass  qua.  clan., — Held,  that  the 
grass  belonged  to  the  plaintiff  ;  that  the  defend- 


ant had' the  right  to  cut  it,  but  by  feeding  it  to 
his  horse  he  became  a  trespasser  ab  initio.  Cole 
V.  Drew,  44  Vt.  49. 

229.  Right  of  town  in  building  and  re- 
pairing. As  incident  to  the  casement,  or  right 
of  way,  acquired  by  a  town  by  the  laying  out  of 
a  highway,  the  town  has  the  right  of  digging  the 
soil  and  using  the  timber  and  other  materials 
found  within  the  limits  of  the  high  way,  in  a 
reasonable  manner,  for  the  ]  purpose  of  making 
and  repairing  the  road,  or  bridges  upon  it. 
Felch  V.  Gilman,  22  Vt.  88.  Baxt^  v.  Winooski 
T.  Co.,  22Vt.  114. 

230.  The  damages  are,  or  should  be, 
assessed  to  the  land  holders  with  the  expecta- 
tion that  the  public  may  take  materials  from 
the  highway  for  the  purpose  of  building  or  re- 
ring  the  road  ;  and  r^iUd,  Ibat  the  earth  so 

dug  may  be  lawfully  carried  beyond  the  land- 
owner's line,  to  be  used  on  other  contiguous 
parts  of  the  highway.  Baxter  v.  Winooski  T. 
Co.  Checter  v.  City  of  Burlington,  U.  S.  C. 
C.  Dist.  Vt.  (1876.) 

231.  The  owner  of  the  fee  of  the  land  of  a 
highway  cannot  maintain  trespass  against  the 
proper  town  or  village  authorities,  for  the  dig- 
ging of  a  reservoir  in  the  highway  for  water  to 
be  used  in  sprinkling  the  streets.  By  Pierpoint, 
J^  The  power  of  the  public  over  highways  is 
not  confined  to  their  use  for  the  sole  purpose  of 
travel,  but  embraces  many  things  for  the  public 
convenience  and  health,  such  as  laying  water 
pipes,  constructing  drains,  sewers,  reservoirs, 
&c.     West  V.  Bamroft,  32  Vt.  367. 

232.  Prescription  against  the  pnhlic. 
On  the  laying  out  of  a  highway,  it  was  so 
fenced  as  to  leave  part  of  the  survey  within  the 
inclosure  of  the  plaintiff  over  whose  land  the 
road  was  laid  out,  and  he  had  continued  in 
possession  and  occupied  to  the  fence  for  more 
than  20  years  thereafter.  It  was  held,  in  1850, 
while  a  statute  corresponding  to  G.  8.  c.  24,  s. 
17,  was  in  force,  and  while  the  statute  of  limit- 
ations, as  in  C.  8.  c.  61,  was  running  as  against 
the  State,  that  the  non  user  of  the  inclosed  land 
by  the  public,  and  the  constant  use  of  it  by  the 
plaintiff  under  a  claim  of  right,  established  in 
him  a  prescriptive  right ;  and  that  the  defend* 
ant,  a  selectman,  was  liable  in  trespass  qua. 
clau.  for  proceeding,  under  a  statute  corres- 
ponding to  G.  8.  c.  25,  s.  66,  to  remove  the 
fence  back  upon  the  line  of  the  original  survey. 
Knight  V.  Heaton,  22  Vt.  480. 

233.  Action  for  distnrhance,  &c.  For 
the  interruption  of  an  casement  merely,  the 
action  must  be  case.  For  an  injury  to  the  right 
of  soil  in  a  highway,  the  action  may  be  tres- 
pass, though  the  same  act  may  impede  the  use 
of  the  easement.  Wilson  v.  Wilson,  2  Vl. 
68. 

234.  Law  of  the  road.  It  is  ordinarily 
the  duty  of  a  person  on  horseback  to  give  the 
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traveled  path  to  one  who  is  traveling  in  a 
ivagon,  or  other  vehicle,  sanctioned  by  common 
consent  and  immemorial  usage.  WaMmm  v. 
Traq/,  2  D.  Chip.  128. 


HOMESTEAD. 

1.  As  connected  with   the  dwelling. 

Under  the  homestead  act,  (C.  S.  c.  65  s.  1,)  the 
homestead  does  not  include  a  distinct  and  sep- 
arate parcel  of  land,  not  adjoining  or  contigu- 
ous  to  the  house  lot,  although  used  as  tillage 
and  woodland  in  connection  with  the  house 
lot;  but  applies  only  to  the  house  and  the 
land  connected  with  the  house.  MilU  v. 
Grant,  36  Vt.  269.  True  v.  MinriU,  28  Vt. 
672. 

2.  A  blacksmith  shop,  not  used  as  such,  and 
an  unused  water  privilege,  both  on  the  opposite 
side  of  the  highway  from  the  dwelling  house 
and  bam,  but  possessed  and  occupied  in  con- 
nection with  the  whole  premises,  and  the  whole 
worth  less  than  $500,  were  Iwld  to  be  part  of 
the  homestead ;  and,  semblef  if  the  housekeeper 
had  been  a  blacksmith  by  trade  and  had  used 
the  shop  in  his  business,  the  decision  would  be 
the  same.  West  River  Bank  v.  Oale.,  42  Vt. 
27. 

3.  —with  residence.  As  the  homestead 
act  stood  in  1867,  nothing  short  of  actual  resi- 
dence upon  premises  intended  for  a  homestead 
gave  them  the  character  of  a  homestead,  so  as 
to  cut  oflf  the  right  of  the  owner  to  alienate  or 
mortgage  them  without  his  wife  joining  in  the 
deed.    Spaulding  v.  Crane,  46  Vt.  292. 

4.  The  language  of  the  earlier  homestead 
acts  (occupied  by  mich  person  as  a  homestead; 
C.  S.  c.  65,  s.  1)  implies  a  personal  occupancy 
by  the  housekeeper,  and  that  he  should  live 
and  have  his  home  there.  True  v.  Morrill,  28 
Vt.  672.    Dams  v.  Andrews,  30  Vt.  678. 

5.  Under  this  act,  a  piece  of  land  upon 
which  the  party  never  resided,  though  he  had 
a  hons^  upon  it  occupied  by  a  tenant,  cannot  be 
treated  as  such  homestead,  although  he  had  no 
other  dwelling  house,  and  was  intending  to 
move  upon  the  premises  at  some  future  time. 
Trtie  V.  Morrill, 

6.  So,  where  the  owner  of  a  homestead 
moved  from  it  with  his  family  in  October,  1856, 
leasing  it  for  5  years  from  the  next  April,  and  the 
lessee  took  immediate  possession,  and  the  owner 
resided  a  mile  and  a  half  distant ; — Held,  that 
in  January,  1857,  theire  was  no  such  homestead 
■right  as  required  the  wife  to  join  in  a  deed  with 
the  husband  in  order  to  pass  the  title.  Dams  v. 
Andrews,  30  Vt.  678. 

7.  By  G.  8.  c.  68,  s.  1,  the  words  Mfi-^used 
or  kept,  instead  of  occupied.  This  distinction 
U^en  in  West  Mver  Bank  v.   Gale,  42  Vt.  27. 


8.  Where  a  housekeeper,  mthc  fall  of  1866, 
removed  from  his  homestead  for  a  temporary 
purpose,  not  intending  to  abandon  the  premises 
as  his  homestead,  but  intending  to  return  and 
resume  his  living  there  as  soon  as  such  tempo- 
rary purpose  was  served,  and  he  preserved 
that  intent  during  his  absence,  and,  by  an  acci- 
dental injury,  was  further  detained  from  re- 
turning until  April  1,  1867,  and  the  premises  in 
the  interim  had  been  attached  ',—Held,  that  the 
premises  were  *'  used  or  kept  as  a  homestead" 
during  all  tliis  time,  and  remained  exempt 
from  attachment.    lb, 

9.  Liberal  construction.  The  homestead 
exemption  is  humane  in  its  character,  and  the 
statute  should  receive  a  liberal  construction  in 
view  of  the  objects  aimed  at  by  it.  Jewett  v. 
Guyer,  38  Vt.  218.  True  v.  Morrill,  28  Vt. 
674.    McClary  v.  Bixby,  36  Vt.  254. 

10.  Tenancy  in  common.  The  widow 
and  minor  children  of  a  deceased  householder 
and  head  of  a  family  are  entitled  to  a  full  home- 
stead right  of  $500,  in  his  share  of  lands  held 
as  tenant  in  common.  McClary  v.  Bixby, 
Danfwth  V.  BeaUie,  43  Vt.  138. 

11.  Equitable  estates.  The  homestead 
act  applies  to  an  equitable  as  well  as  to  a  legal 
ownership ;  to  an  incumbered  as  well  as  to  an 
uninciunbered  estate.  Morgan  v.  8tea/rns,  41 
Vt.  398.     Doane  v.  Doane,  46  Vt.  485. 

12.  For  what  debts  holden.  Under  the 
homestead  act  of  1849  (C.  S.  c.  65),  the  home- 
stead of  a  deceased  person  is  holden  for  the 
same  debts  as  before  his  decease—  that  is,  for 
debts  contracted  before  Dec.  1,  1850,  or  before 
the  purchase  of  the  homestead.  Simonds  v. 
Powers,  28  Vt.  354.  Perrin  v.  Sargeant,  33 
Vt.  84. 

13.  Under  this  act,  a  homestead  is  exempt 
from  attachment  for  a  debt  which  accrued  after 
the  purchase  and  after  the  record  of  the  deed, 
although  it  accrued  before  the  housekeeper  had 
taken  the  occupancy,  where  he  was  in  the  oc- 
cupancy when  the  attachment  was  made. 
West  River  Bank  v.  Gale,  42  Vt.  27.  Lamb 
V.  Mason,  45  Vt.  500.    46  Vt.  298. 

14.  Yearly  products.  Held,  that  the 
yearly  products  of  the  homestead  remain  ex- 
empt from  attachmopt  and  execution,  although 
the  debtor  has  received  an  equal  or  greater 
amount  from  other  portions  of  his  possessions. 
Jmvett  V.  Guyer,  38  Vt.  209. 

15.  In  determining  the  question  between  an 
execution  creditor  and  the  purchaser  of  certain 
hay,  whether  the  hay  was  the  product  of  the 
vendor's  homestead  which  had  not  been  set  out ; 
— Held,  that  it  was  to  be  determined  on  the 
same  principles  as  if  the  question  were  between 
the  execution  creditor  and  the  debtor,  on  the 
appointment  of  commissioners  under  the  statute. 

n. 

16.  Wife's  right.    Under  the  earlier  home- 


Digitized  by 


Google 


878 


HOMESTEAD.— HOUSE. 


Btcad  acts;— Held,  that  the  wife  had  but  an 
inchoate  lien,  contingent  on  her  surviving  her 
husband,  and  not  a  de  facto  title  in  the  home- 
stead premises ;  and  that  the  sole  deed  of  the 
husband  passed  the  title  for  his  lifetime,  and 
conveyed  the  land  and  the  homestead  right  as 
to  all  persons,  except  the  wife  in  case  she 
should  happen  to  survive  him.  Howe  v.  Adorns^ 
38  Vt.  541.  Davi*  v.  Andrmn,  80  Vt.  678. 
JewfU  V.  Brock,  32  Vt.  65.    86  Vt.  260. 

17.  The  sole  deed  by  a  married  man  of  the 
homestead,  or  any  interest  therein,  is,  under 
the  statute  of  1860  (G.  8.  c.  68,  s.  10),  absolute- 
ly  void  to  convey  it— both  as  to  himself,  and  as 
to  his  wife  and  children.  Abell  v.  Lothrop, 
47  Vt.  875.  (1875.)  Day  v.  Adam$,  42  Vt. 
516. 

18.  The  spirit  of  the  homestead  act  and  all 
its  provisions  indicate  that  the  husband  should 
not  have  the  power  by  will  to  devise  it  away 
from  his  wife  and  minor  children.  Meech  v. 
Meech,  87  Vt.  414. 

19.  A  mortgage  by  husband  and  wife  of 
land  of  which  a  part  is  occupied  as  a  homestead, 
though  not  set  out,  is  valid  as  to  the  homestead, 
although,  as  to  the  residue,  void  as  to  creditors. 
Danforih  v.  BeaUit,  48  Vt.  188. 

20.  Under  the  original  homestead  act  (C. 
8.  c.  65)  ;—Held,  that  the  children  of  the  de- 
ceased housekeeper,  not  of  the  family  of  the 
widow,  could  not,  as  against  her  while  occupy- 
ing the  homestead  as  her  family  home,  assert 
their  respective  several  rights,  and  thus  share 
with  her  in  the  joint  use  and  in  the  rents  receiv- 
ed, nor  have  partition,  nor  compel  the  tenant  in 
possession  to  hold  of  them  in  respect  to  their 
several  proportionate  shares  in  the  estate. 
Keyes  v.  Hill,  80  Vt.  759. 

21.  Probate  court.  An  appeal  lies  from 
the  decision  of  the  probate  court  setting  out  a 
homestead  to  the  widow.  True  v.  Morrill^ 
Vt.  672. 

22.  The  Stat.  1855,  No.  14,  requiring  dower 
to  be  first  set  out  and  then  the  homestead,  was 
directory  merely  as  to  the  order  of  time,  but 
imperative  that  the  value  of  the  widow's  share 
of  the  homestead  should  be  deducted  from  the 
dower.  Where  one  full  third  of  the  estate  was 
set  out  as  dower,  and  afterwards  the  widow's 
homestead  was  set  out  in  the  same  dower  lands ; 
^Held,  that  this  was  a  substantial  compliance 
with  the  statute.  Doanc  v.  Doane,  88  Vt.  649. 
(G.  8.  c.  68,  s.  6,  Stat.  1866,  No.  88.) 

23.  Under  the  act  of  1856,  No.  23,  provid 
ing  tliat  there  shall  be  no  homestead  right  in 
an  estate,  the  assets  of  which  shall  exceed  $500 
after  paying  all  debts  and  charges  of  adminis- 
tration ; — Held,  that  the  sum  assigned  to  the 
widow,  and  her  dower,  should  not  be  reckoned 
as  part  of  such  assets.  Chaplin  v.  Sawyer,  85 
Vt.  286. 

24.  lu  an  appeal  from  the  probate  court  for 


setting  out  a  homestead  without  making  it  sub- 
ject to  debts  claimed  to  be  chargeable  upon  it ; 
Held,  that  the  time  when  such  debts  were 
contracted  may  be  shown  by  other  evidence 
than  the  report  of  the  commissioners.  Their 
duty  is  merely  to  allow  all  legal  claims  present- 
ed. Perrin  v.  Sargeant,  38  Vt.  84.  See 
UnivertUy  of  Vt  v.  Baxter,  48  Vt.  645. 

25.  Ohancery.  The  act  of  1857,  No.  28, 
authorizing  proceedings  in  cliancery  in  respect  to 
homesteads,  applies  as  well  to  homesteads  left 
by  deceased  persons,  as  to  those  of  persons  in 
life ;  and  the  power  of  the  court  of  chancery 
does  not  depend  upon  an  adjudication  of  the 
probate  court  that  such  homestead  right  exists. 
(G.  S.  c  68,  s.  18.)  ChapUn  v.  Sawyer,  85 
Vt.  286. 

26.  In  a  bill  to  arrest  proceedings  of  a  cred- 
itor of  the  husband  to  get  the  occupancy  of  the 
homestead,  the  wife  and  minor  children  are 
proper  parties  to  join  with  the  husband  as 
complainants.  Abell  v.  Lotkrop,  47  Vt. 
875. 

27.  Levy  of  execution.  Where  an  exe- 
cution  is  levied  upon  land  in  which  there  is  a 
homestead,  the  levy  is  irregular  unless  the 
homestead  is  first  set  out.  Fairbanks  v. 
Deveram,  48  Vt.  550. 


HOUSE   (OASTLE). 

Maxim.  The  idea  embodied  in  the  expres- 
sion, **  a  man's  house  is  his  castle,"  is  not  that, 
as  his  property,  he  has  the  right  to  defend  and 
protect  it  by  other  and  more  extreme  means 
than  he  might  lawfully  use  to  defend  and  pro- 
tect his  shop,  his  oflSce,  or  his  bam.  The  sense 
in  which  the  house  has  a  peculiar  immunity  is, 
that  it  is  sacred  for  the  protection  of  his  person, 
and  of  his  family.  An  assault  on  the  house 
can  be  regarded  as  an  assault  on  the  person, 
only  in  case,  the  purpose  of  such  assault  be 
injury  to  the  person  of  the  occupant  or  mem- 
bers of  his  family,  and,  in  order  to  accomplish 
this,  the  assailant  attacks  the  castle  in  order  to 
reach  the  inmates.  In  this  view  it  is,  that  it  is 
said  and  settled  that,  in  such  case,  the  inmate 
need  not  flee  from  his  house  in  order  to  escape 
being  injured  by  the  assailant,  but  may  meet 
him  at  the  threshold  and  prevent  him  from 
breaking  in,  by  any  means  rendered  necessary 
by  the  exigency ;  and  upon  the  same  ground 
and  reason  as  one  may  defend  himself  from 
peril  of  life,  or  great  bodily  harm,  by  means 
fatal  to  the  assailant,  if  rendered  necessary  by 
the  exigency  of  the  assault.  State  v.  Patterfon; 
45  Vt.  808. 
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HUSBAND  AND  WIFE. 

L    Rights  and  Powsrs  of  Hubbakd. 

1.  A$to  wife's  property, 

2.  To  act  for  her, 

II.    Duties  and  Liabilitiks  of  Husband. 

III.  Rights  and  Powers  of  Wife. 

1.  As  agent  of  lier  husband, 

3.  As  to  Tier  own  property, 
8.  Disabilities, 

IV.  Dealings  Between  Husband  and  Wife. 
V.    Conveyances  By  ob  To  Them. 

VI.    Suits  By,  Against,  or  Between  Them. 
YII.    Witnesses  and  Etidenoe. 

I.    Rights  and  Powers  of  Husband. 

1.  As  to  wife's  property, 

1.  Personal  chattels.  The  wife's  personal 
property  in  possession  vests  absolutely  in  the 
husband  upon  the  marriage ;  and  both  the  prop 
erty  and  possession  of  that  earned  by  her  after 
mlLrriagc  become  those  of  the  husband.  For 
an  injury  done  to  such  property,  after  mar 
riage,  the  wife  cannot  join.  Such  joinder  is 
cause  of  demurrer,  motion  in  arrest,  or  of  error. 
RawUns  v.  Rounds,  27  Vt.  17. 

2.  Trespass  by  husband  and  wife  for  the 
taking  of  a  horse, — **the  proper  goods  and 
chattels  of  the  said  L  R,"  (the  wife).  Declar- 
ation held  ill  on  general  demurrer.  lb.  See 
post,  108. 

3.  Distribntiye  share.  The  distributive 
share  of  a  feme  covert  in  an  estate  consisting  of 
specific  personal  chattels,  after  a  decree  of  dis- 
tribution, vests  absolutely  in  the  husband,  and 
may  be  reached  by  his  creditors  by  trustee  pro- 
cess. Parks  Y,  Cushman,  9  Vt.  820.  10  Vt. 
451.  11  Vt.  863.  82  Vt.  775.  (Changed  by 
Stat.  1867,  ^o,  21.) 

4.  An  administrator  cannot  be  held  as 
trustee  of  a  husband,  for  a  distributive  share 
of  the  estate  belonging  to  the  wife,  before  a 
decree  of  distribution.  Probate  Court  v.  Niles, 
82  Vt.  775  ;--nor  after.  Short  v.  Moore,  10  Vt. 
446. 

5.  Lands.  Where  lands  descend  to  a  mar- 
ried woman,  her  husband,  on  and  at  the  death 
of  her  ancestor,  acquires  an  interest  therein, 
either  during  coverture,  or  for  his  own  life  as 
tenant  by  the  curtesy,  as  the  case  may  be, 
which  is  immediately  subject  to  attachment  and 
levy  of  execution  for  his  debts.  Hyde  v.  Barney, 
17  Vt.  280.  Mattocks  v.  Steams,  9  Vt.  826. 
(Now  changed  by  statute.    G.  8.  c.  71,  s.  18.) 

6.  Where  real  estate  was  conveyed  to  one 
in  trust  for  a  man  and  his  wife,  and  her  heirs ; 
—Held,  that,  upon  her  death,  the  husband  took 
the  benefit  of  the  trust  by  survivorship,  and 
that  the  rents  and  profits  in  the  hands  of  the 
trustee,  received  after  the  death  of  the  wife, 


were  subject  to  attachment  by  trustee  process 
for  the  husband's  debts.  Dams  v.  Davis,  80 
Vt.  440. 

7.  Rents  from  the  wife's  real  estate  during 
coverture  belong  to  the  husband,  and  do  not 
survive  to  the  wife;  but  on  his  decease  are 
assets  in  the  hands  of  his  administrator,  and 
must  be  collected  by  him.  Shaw  v.  Partridge, 
17  Vt.  626.    (Now  changed  by  statute.) 

8.  The  possession  of  land  belonging  to  a 
married  woman,  upon  which  she  and  her 
husband  reside,  is  the  possession  of  the  hus- 
band alone;  and,  therefore,  where  her  title 
depends  upon  a  continuous  possession,  his 
acts  and  declarations,  while  in  possession, 
showing  the  character  and  extent  thereof  and 
limiting  the  claim  of  the  wife,  are  admissible 
against  such  title;— as,  that  a  piece  of  land, 
fenced  in  and  occupied  with  that  of  his  wife, 
did  not  belong  to  him,  but  to  an  adjoining  pro- 
prietor.   Bolton  V.  Whttney,  28  Vt.  448. 

9.  Where  a  husband  possessed  and  claimed 
land  in  right  of  his  wife  only,  and  after  his 
death  she  continued  the  possession  in  the  same 
manner,  and  claimed  the  land  as  her  own  ; — 
Held,  that  she,  or  her  grantee,  was  entitled  to 
claim  that  such  possession  of  the  husband 
enured  to  her  benefit,  and  to  add  it  to  her  own 
possession  to  make  up  the  period  of  15  years' 
adverse  possession.  Holton  v.  Whitney,  80  Vt. 
405. 

10.  The  husband  is  entitled  to  the  posses- 
sion and  occupancy  of  his  wife's  real  estate, 
and  while  in  possession  in  the  exercise  of  such 
his  marital  rights,  though  tliey  live  together  on 
the  land,  it  is  the  sole  and  exclusive  possession 
of  the  husband ;  and  so,  also,  as  to  the  personal 
property  on  the  farm  in  use  by  him.  Bowen  v. 
Amsden,  47  Vt.  569. 

11.  Ohose  in  action.  The  husband  must 
do  some  positive  act  to  reduce  the  wife's  choses 
in  action  to  possession,  before  they  become  his 
property ;  his  custody  and  possession  are  not 
of  themselves  a  reduction  to  possession.  Barber 
V.  Slade,  80  Vt.  191.  Holmes  v.  Holmes,  28  Vt. 
765. 

12.  The  facts  that  certain  promissory  notes 
were  all  the  property  that  a  woman  had ;  that 
she  so  informed  her  husband  before  marriage ; 
that  he,  at  her  desire,  procured  her  wedding 
dress  and  other  wedding  preparations,  and  was 
at  the  whole  expense  of  furnishing  the  house ; 
that  after  their  marriage  she  handed  him  the 
notes,  requesting  him  to  keep  them,  and  that 
he  did  keep  them  with  his  other  papers  until 
after  her  death;  and  that  he  was  at  great 
expense  for  her  during  her  last  sickness, — were 
held  to  constitute  no  reduction  of  the  notes  to 
possession  by  the  husband,  nor  to  give  any  lien 
upon  them,  but  that  they  passed  to  her  admin- 
istrator. Holmes  v.  Holmes,  28  Vt.  765.  30 
Vt.  194.    i».,  215.    84  Vt.  260.    40  Vt.  602. 
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13.  If  the  husband  appoints  an  attorney  to 
collect  the  money  upon  his  wife's  chose,  and 
the  attorney  receives  the  money,  her  right  of 
survivorship  is  gone,  and  she  cannot  join  in  a 
suit  to  recover  the  money  of  the  attorney.  The 
husband  alone  can  sue  for  it.  Hill  v.  Hopefy  17 
Vt.  190.     27  Vt.  667. 

14.  Before  the  statute  of  Nov.  22,  1870, 
No.  31,  the  choses  in  action  of  a  married 
woman,  dying  intestate  and  without  issue,  and 
not  reduced  to  possession  by  the  husband,  were 
distributable  wholly  to  her  heirs,  as  in  case  of 
real  estate,  and  in  no  part  to  her  surviving 
husband.  Holmes  v.  Holmes,  28  Vt.  765.  80 
Vt.  215.  40  Vt.  602.  (Dams  v.  Bumham,  27 
Vt.  662.) 

15.  2^  long  as  any  act  remains  to  be  done 
by  the  husband  to  bring  the  avails  of  his  wife's 
choses  in  action  to  his  beneficial  use,  the  wife's 
right  of  survivorship  remains.  Roberts  v. 
Lund,  45  Vt.  82. 

16.  An  equitable  title  to  lands,  under  a  con- 
tract of  purchase  by  a  single  woman,  is  not 
mere  chose  in  action  which,  upon  her  marriage, 
her  husband  can  control.     Oould  v.  OotUd, 
Vt.  504. 

2.   To  act  for  her. 

17.  A  deed  of  gift  to  a  wife,  if  delivered  to 
her  husband  and  accepted  by  him,  is  a  delivery 
to  and  acceptance  by  her,  and  her  refusal  apart 
from  her  husband  can  be  of  no  consequence. 
Braekett  v.  Wwt,  6  Vt.  411. 

18.  The  notice  required,  by  G.  8.  c.  25,  s. 
42,  to  be  given  to  the  selectmen  of  an  injury 
upon  a  highway  and  claim  of  satisfaction  there- 
for, before  bringing  suit,  when  given  by  a  hus- 
band alone  for  an  injury  to  his  wife,  is  sufficient 
for  such  case.  Barton  v.  MontpeUer,  80  Vt. 
650.     Babcock  v.  Ouilford,  47  Vt.  519. 

19.  In  an  action  by  husband  and  wife 
against  a  town  for  an  injury  to  the  wife  on  a 
highway  while  riding  with  her  husband ; — Held, 
that  the  negligence  of  the  husband  which  con- 
tributed to  the  injury  was  attributable  to  the 
wife,  the  same  as  if  she  had  been  wholly 
acting  for  herself.  Carlisle  v.  Sheldon,  88  Vt. 
440. 

20.  A  gave  a  mortgage,  signed  by  himself 
and  wife,  of  their  homestead,  to  secure  A's  note 
of  $500  towards  a  contract  for  the  purchase  by 
A  of  a  farm,  under  which  contract  A  took  and 
held  possession  for  one  year,  when  the  bargain 
was  mutually  given  up,  upon  A's  agreeing  to 
pay  $200  for  the  past  use  of  the  farm  and  that 
the  mortgage  should  stand  as  a  security  for  that 
sum.  On  a  bill  against  A  and  his  wife  to  fore- 
close for  the  $200  y—Held,  that  A  had  author- 
ity, as  to  his  wife,  to  make  this  agreement,  and 
a  decree  of  foreclosure  padded  against  both. 
Wood  V.  Adams,  35  Vt.  300. 


II.    Ddtiss  AND  Liabilities  OF  Husband. 

21.  Necessaries.  A  husband  is  liable 
for  articles  procured  by  and  for  his  wife,  while 
living  with  him,  which  are  suitable  to  his  cir- 
cumstances and  station  in  life— as,  a  plate  of 
mineral  teeth— if  he  permits  her  to  keep  the 
articles  after  knowledge  that  she  had  so  pro- 
cured them.     Oilman  v.  Afidrus,  28  Vt.  241. 

22.  A  husband  is  liable  for  necessaries  furn- 
ished, on  his  credit,  to  his  wife,  while  they  live 
apart  as  well  as  when  they  cohabit,  and 
especially  in  a  case  when  they  live  apart  by 
his  consent.  His  assent  in  such  cases  will  be 
presumed,  unless  the  contrary  appear.  Frost 
V.  WiUU.  18  Vt.  202. 

23.  A  wife  voluntarily  left  her  husband,  but 
for  what  cause  did  not  appear,  and  for  two  years 
had  worked  at  different  places,  taking  care  of 
herself,  when  she  engaged  for  the  defendant 
who  settled  with  and  paid  her  for  her  services — 
her  earnings  being  needed  for  and  applied  to  her 
personal  necessities,  and  the  husband  at  no  tyne 
interfering,  or  dissenting.  In  an  action  by  the 
husband  to  recover  for  such  services ; — Held, 
(hat  he  must  be  taken  to  have  assented  to  such 
course  of  dealing,  and  that  he  could  not  recover. 
NorcToss  V,  Bodgers,  80  Vt.  588. 

24.  Wife  deserting.  Where  a  wife  refuses 
to  live  with  her  husband  and  deserts  him  in 
violation  of  her  duty,  and  without  reasonable  or 
just  cause,  she  cannot  bind  him  to  pay  for 
necessaries  furnished  her  by  a  party  who  knows 
they  live  separate  and  apart.  Brown  v. 
Mudgett,  40  Vt.  68. 

25.  On  whose  credit.  A  wife,  living 
with  her  husband,  purchased  necessaries  of  the 
plaintiff,  but  desired  the  plaintiH  not  to  call  on 
licr  husband,  as  she  wished  to  pay  for  the  goods 
herself.  The  goods  were  charge<^to  the  hus- 
band. Held,  that  no  fraud,  or  collusion,  or 
desire  of  concealment  is  fairly  inferable  from 
this,  nor  that  the  goods  were  furnished  on  the 
credit  of  the  wife.  Da^  v.  Burnham,  86  Vt. 
87 ;  and  held,  that  a  subsequent  promise  by  the 
husband  to  pay  was  a  ratification  of  the  pur- 
chase, though  made  before  he  knew  of  such 
request  of  the  wife.    lb. 

26.  The  plaintiff  furnished  necessary  med- 
ical service  to  the  defendant's  wife,  by  her  pro- 
curement and  upon  her  credit  alone,  he  know- 
ing the  relations  of  the  parties  and  all  other 
facts  bearing  upon  the  question,  and  nothing 
happening  subsequently  to  authorize  a  transfer 
of  such  credit  to  the  defendant.  Held,  that  the 
plaintiff  had  chosen  his  debtor  by  the  credit 
given  to  the  wife,  and  that  the  defendant  was 
not  liable  for  the  services.  Carter  v.  Howard, 
89  Vt.  106.    B^tgbee  v.  Blood,  48  Vt.  497. 

27.  Credit  nnauthorized.  The  defend- 
ant's wife,  while  separated  and  living  apart 
from  him,  purchased  at  the  plaintiffs*  store  a 
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bill  of  goods  OD  the  defendant's  credit,  but  with- 
out his  knowledge,  she  saying  he  was  sick  and 
would  call  on  a  day  named  and  pay  for  them. 
She  was  before  unknown  to  the  plaintiffs,  and 
had  never  traded  with  them  before,  and  the 
plaintiffs  wci^  ignorant  of  the  separation.  They 
knew  the  defendant,  and  had  previously  sold 
him  goods  on  credit.  The  goods  were  such  as 
are  usually  purchased  for  family  use,  and  the 
amount  was  reasonable  with  reference  to  the 
defendant's  circumstances;  but  he  was  in  no 
immediate  want  of  the  goods,  and  they  were 
not  taken  to  his  house,  and  it  did  not  api)ear 
what  disposition  she  made  of  them,  nor  that 
they  were  necessary  for  her  reasonable  comfort 
and  support.  Held^  that  it  was  not  necessary 
for  the  defendant  to  have  forbidden  the  plain- 
tiffs from  trading  with  the  wife  on  his  credit ; 
that  it  was  a  clear  case  of  unauthorized  credit, 
and  that  defendant  was  not  liable  to  pay  for  the 
goods.    8tef>€n»  v.  Story,  48  Vt.  327. 

28.  FroMbitioii.  In  order  to  recover 
against  a  husband  for  goods  sold  to  his  wife  on 
his  credit,  after  a  prohibition  by  the  husband  to 
the  plaintiff,  against  such  trading,  unless  the 
trade  has  been  ratified  by  the  articles  going  to 
the  husband's  use  with  Ids  knowledge  that  they 
were  procured  on  his  credit,  the  plaintiff  must 
show  affirmatively,  not  only  tliat  the  articles 
were  suitable  to  the  husband's  circumstances  in 
life  and  were  needed  for  present  use,  but  that 
the  husband  had  so  neglected  his  duty  in  the 
matter  of  supplying  them,  that  it  was  necemiry 
for  some  one  else  to  furnish  them  in  order  to 
supply  the  then  wants  of  the  wife,  or  wife  and 
children.  Of  the  wife's  power  to  this  extent, 
as  his  agent  ex  neeemtate,  the  husband's  pro- 
hibition cannot  divest  her.  Woodwrd  v.  Banus, 
43  Vt.  830.    46  Vt.  386. 

29.  Attorney's  fees.  A  husband  is  not 
liable  to  an  attorney  for  professional  services 
rendered  his  wife  in  defending  against  the  hus- 
band's petition  for  a  divorce,  nor  in  procuring  a 
divorce  on  her  petition.  Wing  v.  UurUmrt.  15 
Vt.  607. 

III.    Rights  and  Powers  op  Wifk. 

1.  A$  agent  of  her  husband. 

30.  The  power  of  a  wife  to  bind  her  hus- 
band by  her  contracts  is  founded  upon  the  sole 
groimd  of  agency,  she  having,  as  wife,  no  orig- 
inal and  inherent  power  to  bind  him  by  any 
contract  made  by  her.  Sawyer  v.  Cutting,  23 
Vt.  486. 

31.  The  wife,  whether  the  husband  is  al)scnt 
or  at  home,  sick  or  in  health,  is  not  to  be  pre- 
sumed his  agent  generally,  nor  to  be  intrusted 
with  any  authority  in  relation  to  his  affairs, 
other  than  that  which  it  is  usual  and  customary 
to  confer  upon  a  wife.    Ih. 


32.  A  wife  is  not,  prima  fade,  her  husband's 
agent  for  leasing  his  lands,  or  lending  his 
horses,  or  watches,  because  this  does  not  come 
within  the  ordinary  scope  of  her  business. 
Qreen  v.  Sperry,  16  Vt.  390. 

33.  A  husband  left  home  for  an  absence  of 
some  months,  leaving  his  stock  of  cattle,  &c., 
in  the  charge  of  his  wife, — the  minor  sons  to 
assist  her.  During  his  absence,  and  after  he  had 
been  away  two  months,  his  hay  and  cattle  were 
attached,  and,  by  consent  of  the  wife,  the  offi- 
cer fed  the  hay  to  the  cattle  while  under  such 
attachment.  The  husband  sued  the  officer  in 
trover  for  the  hay  so  fed  out.  Held,  that, 
under  the  circumstances,  the  wife  was  so  far 
the  agent  of  her  husband  in  that  business,  that 
her  consent  bound  him.  FeVcer  v.  Emermm, 
16  Vt.  663.    23  Vt.  401. 

34.  An  arrangement  between  a  wife  and  the 
debtor  of  her  husband,  that  such  debtor's  pay- 
ment of  a  certain  debt  of  the  husband  shall 
operate  as  a  payment  of  his  promissory  note  to 
the  husband,  is  not  within  the  ordinary  powers 
of  a  wife  in  the  management  of  the  domestic 
affairs  of  her  husband,  and  does  not  bind  him 
unless  assented  to ;  and  this,  although  the  hus- 
band was  sick  at  the  time  and  wholly  incapable 
of  transacting  business,  and  so  continued  till 
his  death,  and  had  no  other  person  to  transact 
his  business.     Sawyer  v.  Cutting,  28  Vt.  486. 

35.  The  plaintiff,  entitled  to  receive  and 
control  the  rents  and  profits  of  hind  held  by  his 
wife  in  dower,  gave  to  the  defendant,  her  son, 
in  the  occupation  of  the  land,  a  writing,  saying : 

Your  mother  thinks  it  is  time  for  her  to  re- 
ceive the  rents  and  profits  of  her  tliirds,  and  I 
have  no  objection  to  her  doing  so.  You  will 
therefore  make  your  payments  to  her  as  you  and 
slie  can  agree,  and  her  receipt  to  you  shall  l»e 
as  good  and  safe  for  you  as  though  signed  by 
me."  Held,  that  this  created  not  merely  an 
agency  in  the  wife  to  re  ceive  the  rents  in  be- 
half of  the  plaintiff,  but  was  the  yielding  of  his 
marital  right  of  control,  and  conferred  upon 
the  wife  a  power  coupled  with  an  interestjo  be 
exercised  at  her  will  until  revoked,  and  to  her 
use,  not  to  his ;  and  authorized  tlie  defendant 
to  make  arrangements  with  the  wife  for  the 
pa3mient  of  rents,  in  repairs  which  were  to 
some  extent  beneficial  to  the  life  estate.  CJieney 
V.  Pierce,  38  Vt.  616. 

36.  Where  the  defendant,  in  his  absence 
from  the  State,  left  his  wife  to  keep  house  and 
manage  for  him  at  home  what  might  be  neces- 
ary  to  be  done— it  was  held,  on  the  facts  stated, 
that  her  agency,  apparent  and  in  fact,  extend- 
ed to  the  borrowing  of  money  to  pay  a  debt 
contracted  by  the  defendant  for  a  set  of  grave- 
stones for  a  child,  although  the  defendant  had 
sent  her  money  to  pay  that  debt,  but  she  had 
pnidently  expended  the  money  in  the  purchase 
of  necessaries  for  the  family ;  and  that  the  de- 
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fendant  was  liable  lo  pay  for  the  money  bo  bor- 
rowed.    Meadtr  v.  Page,  89  Vt.  806. 

37.  Wife's  admissions.  The  admissions 
of  a  wife  do  not  bind  her  husband,  unless  made 
in  the  execution  of  an  agency  created  by  him. 
Thus,  her  admission  tlmt  slie  had  received  pay- 
ment of  a  del)t  due  lier  husband  is  not  admissi- 
ble, without  proving  that  the  husband  had  made 
lier  his  agent  to  receive  payment.  QxUon  v. 
aiUon,  16  Vt.  464. 

38.  Wife's  gift.  Where  a  wife,  without 
asking  leave  of  her  husband,  gave  to  her  old 
and  needy  brother  a  frock,  claimed  to  be  worth 
$5  .—Held,  that,  by  the  common  law  and  com- 
mon custom  of  Vermont,  a  wife  has  the  legal 
right  to  give  such  a  reasonable  charity  as  this, 
without  asking  leave ;  it  l)eing  a  reasonable 
and  moderiate  gift,  and  fully  within  the  means 
of  the  husband  and  the  reasonable  rights  of  the 
wife ;  and  that  the  husband  could  not  annul 
the  gift.     Spencer  v.  Starrs,  38  Vt.  156. 

2.  Am  to  her  own  property. 

39.  Where  a  wife  contracted  a  debt  before 
her  marriage,  and,  after  her  marriage,  paid  it 
out  of  what  was  her  own  funds  before  marriage, 
and  such  payment  was  not  disaffirmed  by  her 
husband  in  reasonable  time ; — Ileld^  that  he 
could  not  recover  it  back,— least  of  all,  in  the 
action  of  book  account.  Hall  v.  Eaton,  12  Vt. 
510. 

40.  An  agreement  of  the  defendant  with  a 
married  woman  to  convey  to  her  a  parcel  of 
land,  upon  her  paying  him  a  note  due  from  her 
husband,  was,  after  tender  of  performance  on 
her  part,  decreed  to  be  specifically  executed  ; 
and  held,  that  it  was  no  excuse  or  defense  for 
the  defendant,  that  the  husband  had  contracted 
tor  the  purchase  of  the  residue  of  the  same 
tract  of  land,  and  had  become  insolvent  and 
unable  to  perform  his  contract ;  nor  that  the 
conveyance  of  this  parcel  alone  would  work  a 
detriment  to  the  residue  ;  nor  that  the  orators 
had  ft  remedy  at  law  for  damages.  Washburn 
V.  Detoey,  17  Vt.  92. 

41.  Husband's  eqnity.  The  oratrix,  while 
unmarried,  had  contracted  to  purchase  a  parcel 
of  land,  and  had  paid  the  larger  part  of  the 
price,  and  Iiad  gone  into  possession,  the  vendor 
retaining  the  title  as  security  for  the  unpaid 
purchase  money.  While  so  in  possession  she 
married  the  defendant,  and  he,  without  her 
knowledge  or  consent,  paid  the  balance  of  the 
price,  and  induced  the  vendor  to  convey  direct- 
ly to  him.  On  a  bill  in  equity,  the  chancellor 
decreed  that  the  defendant  convey  the  premises 
to  a  trustee  **for  the  sole  use  and  benefit"  of 
the  oratrix— thus  depriving  the  defendant  of 
his  interest  as  husband  in  the  estate.  On  ap- 
peal, this  decree  was  modified  by  directing  a 
conveyance  to  the  oratrix,  through  the  interven- 


tion of  a  trustee,  upon  her  paying  the  defend- 
ant that  part  of  the  purchase  money  paid  by 
him.    Gould  v.  OouU,  29  Vt.  504. 

42.  Wife's  pledge.  A  wife  living  apart 
from  her  husband,  he  not  providing  for  her, 
may  pledge  her  own  estate  foF  payment  for 
necessaries  furnished  her  upon  her  credit. 
Frary  v.  Booth,  87  Vt.  78. 

43.  Sole  trader.  Where  a  wife,  with  the 
consent  of  her  husband,  carries  on  business  in 
her  own  name  as  sole  trader,  or  otherwise,  the 
property  and  proceeds  of  the  business  may,  in 
equity,  be  held  by  the  wife's  creditors  for  her 
debts  contracted  in  that  business,  against  any 
claim  or  right  of  the  husband,  and,  in  most 
cases,  against  his  creditors;  and  she  may 
charge  the  same  for  such  debts.  Partridge  v. 
Stocker,  86  Vt.  108.     Frary  v.  Booth. 

44.  Will.  A  married  woman,  with  the  ex- 
press consent  of  her  husband,  may  dispose  of 
her  estate  by  will ;  and,  qucBre,  whether  since 
the  statute  expressly  excepts  from  the  right  of 
making  wills  persons  not  of  full  age  and  sound 
mind,  married  women  are  not  inehided-^Wie 
language  of  the  statute  of  1821  being,  "every 
person,  infants,  idiots,  and  persons  of  non-sane 
memory  only,  excepted,"  &c.  Fisher  v.  Kim- 
baU,  17  Vt.  823.  See  Morton  v.  Oni(m,  45  Vt. 
145.  (By  G.  8.  c.  71,  s.  17,  express  power  is 
given  to  married  women  to  devise  their  lands ; 
and  by  stat.  1870,  No.  81,  to  bequeath  their 
personalty.) 

45.  Note.  A  promissory  note  to  husband 
and  wife,  upon  a  consideration  moving  from 
the  wife,  as  where  given  on  purchase  of  her 
property,  survives  to  the  wife,  and  does  not 
pass  to  his  administrator.  Richardson  v.  Dag- 
^ftt,  4Vt.  886. 

46.  Execution.  The  lands  of  a  married 
woman  can  be  legally  set  off  on  execution  in 
satisfaction  of  her  debts  contracted  before  mar- 
riage ;— as  where  the  judgment  and  execution 
were  ^igainst  the  husband  and  wife.  Fox  v. 
HaUh,  14  Vt.  840. 

47.  Bond.  A  bond  was  given  to  husband 
and  wife,  for  a  consideration  moving  from  the 
husband,  conditioned  for  the  delivery  of  certain 
specific  articles  to  them  yearly  during  their 
natural  lives  for  their  support,  the  one-half  to 
be  discontinued  on  the  death  of  either  obligee. 
Ileld,  that  after  the  death  of  the  husband,  the 
wife  had .  at  least  an  equitable  interest  in  the 
bond,  and  had  power  to  control  and  cancel  it. 
Briggs  v.  Beach,  18  Vt.  115. 

48  Statutory  exemption.  Under  0.  S. 
c.  58,  s.  15,  exempting  from  attachment  and 
execution  the  **rents,  issues  and  profits  '*  of  the 
wife's  land  for  the  husband's  debts  ;^J9>/(f,  that 
the  yearly  products,  such  as  hay,  Ac.,  were  not 
exempt.  Bruce  v.  Thompson,  26  Vt  741. 
(By  G.  8.  c.  71,  s.  18,  the  word  "profits'*  is 
changed  Ui  products^) 
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49.  Wife's  equity.  The  property  acquired 
by  a  wife,  whether  by  gift,  devise  or  inheri- 
tance, and  whether  before  or  during  coverture, 
is  regarded  in  equity  as  her's  and  not  her  hus- 
band's ;  and  if  that  right  has  not  been  expressly 
and  formally  waived,  or  forfeited  by  miscon- 
duct, it  will  be  protected  in  equity  against  the 
husband,  his  assignees  and  creditors,  to  the 
extent  of  a  suitable  provision  for  her,  the 
amount  resting  in  the  discretion  of  the  court. 
Barron  v.  Barron,  24  Vt.  375. 

50.  Note,  &C.  Where  the  consideration  of 
a  promissory  note  executed  to  a  married  woman 
consists  of  her  property,  or  proceeds  from  her 
as  the  meritorious  cause,  it  l)ecomcs  her  chose 
in  action  which  survives  to  her  on  the  death  of 
her  husband,  or  passes  to  her  administrator  on 
her  death,  unless  reduced  to  actual  possession 
by  the  husband  before  her  death.  Steams  v. 
Steams,  30  Vt.  213.  BartleU  v.  Boj/d,  84  Vt. 
260 ;  and  see  Richardson  v.  DaggeU,  4  Vt.  830. 
Vriggs  v.  AhboU,  27  Vt.  580.  Holmes  v.  Holmes, 
28  Vt.  765. 

51.  The  same  is  true  of  any  express  promise 
to  the  wife,  upon  like  consideration.  Driggs  v. 
AbboU. 

52.  A  promissory  note  made  payable  to  a 
married  woman  '*for  value  received,"  imports, 
prima  facie,  that  the  consideration  proceeded 
from  her,  or  her  real  or  personal  estate,  and  is 
her  chose  in  action.  Steams  v.  Stea/ms.  Bart- 
lett  V.  Boj/d. 

53.  Separate  estate.  The  right  of  the 
wife  to  her  separate  property  is  recognized, 
both  at  law  and  in  equity,  whether  such  prop- 
erty was  acquired  before  or  during  coverture, 
and,  in  the  latter  case,  whether  the  acquisition 
is  the  result  of  gift,  or  inheritance,  or  is  the 
product  of  her  own  personal  earnings.  In 
every  such  case  she  will  hold  against  the  hus- 
band and  his  heirs,  and  generally  against  his 
creditors,  so  long  as  the  husband  lUlows  the 
wife  to  keep  the  property  separate  from  the 
general  mass  of  his  own  estate,  although  his 
own  name  may  be  used  in  the  formal  conduct 
of  the  business,  unless,  in  the  case  of  creditors, 
this  may  lead  to  a  false  credit  on  the  part  of 
the  husband.  Redfield.  C.  J.,  in  Richardson  v. 
MerrUl,  82  Vt.  27.  Richardson  v.  Wa£t,  39  Vt. 
585.  Portm-  V.  Bank  of  Rutland,  19  Vt.  410. 
Caldwell  v.  Renfrett,  38  Vt.  213.  Oardell  v. 
Rl/der,  85  Vt.  47.  Albee  y.  Cole,  89  Vt.  319. 
Child  V.  Pearl,  43  Vt.  224.  Curtis  v.  Hapgood, 
i».,  228. 

54.  —under  settlement.  Where  the  funds 
of  a  married  woman  were  in  the  hands  of  a 
trustee  under  a  settlement,  to  be  retained  and 
managed  by  him  for  her  sole  and  separate  use 
and  free  of  all  claim  or  right  of  control  or  dis- 
position by  her  husband  ;—Held,  that  payments 
to  the  husband,  unless  by  her  express  authority 
or  consent,  or  unless  such  payments  came  to 


her  use,  could  not  be  charged  against  her  by 
the  trustee.     Tucker  v.  Bradley,  83  Vt.  324. 

55.  Mortgage  to  wife.  The  husband's 
covenant  in  a  warranty  deed  cannot  be  set  up 
as  against  the  separate  right  of  his  wife  in  a 
mortgage  of  the  same  premises,  previously  exe- 
cuted to  her.    BartleU  v.  Bopd,  34  Vt.  256. 

56.  —  by  wife.  A  mortgage,  given  by  a 
married  woman  to  secure  the  payment  of  money 
borrowed  to  pay  towards  the  purchase  of  the 
mortgaged  property,  was  held  valid  against  the 
husband  and  the  children,  after  her  decease. 
Buchanan  v.  Chamberlin,  cited  in  Frary  v. 
Booth,  37  Vt.  84. 

57.  Power  of  management.  The  English 
rule  in  ecjuity,  that  a  feme  covert  has  the  same 
power  of  charging  or  appropriating  her  separate 
estate  as  if  she  were  nfeme  sole,  unless  there  be 
some  restriction  in  the  instrument  by  which  she 
is  invested  with  the  estate,  is  adopted,  to  the 
extent,  at  least,  that  she  may  so  charge  it  for 
her  own  benefit.     Frary  v.  Booth,  37  Vt.  78. 

58.  A  wife  left  her  husband  in  Canada  in 
1847,  and  returnod  to  her  former  home  in  Ver- 
mont and  resided  there  ever  after.  In  1863  a 
farm  was  devised  to  her,  but  not  expressed  in 
the  will  to  lie  for  her  separate  use,  which  she 
controlled  and  managed  without  any  interposi- 
tion or  claim  by  her  husband,  and  without  any 
contribution  or  offer  of  aid  by  him  towards  the 
support  of  the  wife  and  children.  Upon  her 
sole  credit,  she  purchased  of  the  orator  neces- 
saries for  the  support  of  herself  and  children, 
he  relying  on  her  right  and  interest  in  the  prop- 
erty given  her  by  the  will,  and,  in  1857,  she  gave 
her  notes  for  the  amount  and  a  mortgage  upon 
the  farm  to  secure  them.  In  1858  she  obtained 
a  divorce  from  her  husband,  and  afterwards 
executed  a  mortgage  of  the  same  property  to 
another  party.  On  a  bill  by  the  first  mortgagee 
to  foreclose  ;^Held,  that  the  conduct  of  the  hus- 
band was  a  practical  and  continuing  negation  of 
any  right  or  interest  in  the  property  by  virtue  of 
his  marital  rights,  and  an  eflfectual  appropria- 
tion of  it  to  the  sole  and  separate  use  of  the 
wife,  and  gave  her  the  right  to  make  the  mort- 
gage ;— and  it  was  sustained  as  against  the  wife 
and  the  subsequent  mortgagee.    lb. 

59.  In  property  held  by  a  married  woman 
to  her  sole  and  separate  use,  the  husband  has 
neither  the  equitable  nor  the  legal  right,  as 
against  the  wife.     Child  v.  Pearl,  43  Vt.  224. 

60.  The  administrator  of  the  wife  can  main- 
tain any  proper  action  at  law  against  the  hus- 
band for  the  enforcement  of  her  rights  of  prop- 
erty. RoberU  v.  LuTid,  45  Vt.  82.  Caldwell  v. 
Renfrew,  83  Vt.  218.   Albee  v.  Cole^  39  Vt.  819. 

61.  The  right  to  reduce  to  possession  the 
wife's  property  that  comes  to  the  husband  by 
virtue  of  the  marital  relation,  does  not  attacli 
to  property  set  apart  to  her  sole  and  separate 
use,— as,  that  which  comes  to  her  during  cov- 
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erture  by  inheritance,  or  distribution.     (Act 
of  1867,  No.  21.)     WMU  v.  Waite,  47  Vt.  502. 

62.  A  feme  covert  leased  a  cow,  which  was 
her  separate  property,  and,  during  the  running 
of  the  lease,  sold  the  cow  with  her  husband's 
consent,— the  purchaser  to  take  the  cow  from 
the  lessee  at  the  end  of  the  lease,  of  which  sale 
the  lessee  had  no  notice.  The  defendant  at- 
tached the  cow,  while  in  the  lessee's  possession, 
upon  a  writ  against  the  husband,  and,  in  an 
action  of  trover  by  the  purchasiT,  was  held 
liable  therefor.  Richardson  v.  Wait,  39  Vt.  536 

63.  Deposit  in  bank.  A  gift  to  a  married 
woman,  the  niece  of  the  donor,  by  a  deposit 
made  in  a  savings  bank  in  the  name  of  the 
donee,  was  held  to  be  to  the  sole  and  separate 
use  of  the  donee,  and  that  it  did  not  vest  in  the 
husband.  Howard  v.  Satingn  Bank,  40  Vt.  697. 

3.  Disabilities. 

64.  At  law.  A  promissory  note  given  by 
a  married  woman  is  absolutely  void  at  law.  If 
chargeable  upon  her  separate  estate,  this  is  only 
in  equity,  and  commissioners  upon  her  estate 
have  no  jurisdiction  to  allow  it.  Broun  v. 
Sumner,  31  Vt.  671. 

65.  A  married  woman  cannot  authorize  her 
huslmnd  to  make  a  contract  which  will  bind 
her  at  law  ;  nor  can  she,  though  with  her  hus- 
band's consent,  make  a  contract  binding  her  at 
law,  although  the  effect  of  the  contract  be  to 
increase  her  estate  after  her  death.  Davis  v. 
Burnham,  27  Vt.  562.  Ingram  v.  Nedd,  44 
Vt.  462. 

66.  The  plaintiff  agreed  with  the  intestate 
and  her  then  husband,  to  apply  for  a  pension 
for  her,  on  account  of  the  services  of  her  father 
in  the  American  Revolution,  and,  if  he  suc- 
ceeded, to  receive  a  specified  portion  of  it  for 
his  services.  The  pension  was  obtained  and 
paid  to  her  administrator  soon  after  her  death. 
Held,  that  the  plaint  iff  could  not  recover  at  law 
against  her  estate,  either  the  compensation 
agreed,  nor  upon  a  quantum  meruit.  Davis  v. 
Btimham. 

IV.      Dealings     Between     Husband    and 
Wife. 

67.  Ante-nuptial  agreement.  In  case 
of  a  parol  agreement  between  husband  and 
wife  before  mairiage,  that  her  then  personal 
property  should  remain  to  her  sole  and  separate 
use,  it  will  belong  to  her  upon  the  husband's 
death,  although  it  may  have  come  into  his  pos- 
session during  coverture,  and  been  again  put 
out  on  securities  taken  in  the  wife's  name. 
Flowers  v.  Kent,  Brayt.  238. 

68.  An  ante-nuptial  agreement,  made  be- 
tween the  parties  without  the  intervention  of 
trustees,  was  held  to  be  incomplete  and  to  con- 


stitute, at  law,  only  an  agreement  to  make  a 
suitable  marriage  settlement,  and  that  it  was 
inoperative  as  to  creditors  of  the  husband. 
Bruce  v.  Thompson,  26  Vt.  741. 

69.  An  ante-nuptial  contract  by  which  the 
wife  is  to  retain  the  entire  interest  and  control 
of  her  property,  the  husband  to  have  no  interest 
in  or  control  over  it,  and  the  husband's  subse- 
quent receipt  of  such  property,  as  agent  of  his 
wife,  to  be  held  for  her  use  and  benefit,  operate 
as  an  abandonment  and  surrender  to  his  wife  of 
all  such  marital  rights,  as  to  the  property,  as  he 
would  otherwise  have  had ;  and,  hence,  the 
right  of  the  wife  to  this  property,  as  her  sole 
and  separate  property,  is  perfect  and  absolute 
as  against  the  husband.  Albee  v.  Cole,  89  Vt. 
319. 

70.  In  such  case,  if  he  appropriate  such 
property  to  himself,  for  the  purpose  of  depriv- 
ing his  wife  and  children  of  it,  it  is  a  conver- 
sion in  law  and  in  fact.    lb. 

71.  An  agreement  made  by  the  husband, 
before  marriage,  that  the  property  of  his  intend- 
ed wife  shall  remain  hers  after  marriage,  pre- 
vents the  vesting  of  the  property  in  him  by  the 
subsequent  marriage,  and  such  agreement  need 
not  be  in  writing  ;~so  held,  and  that  the  woman, 
after  a  divorce,  could  recover  in  trover  for  such 
property  sold  by  her  husband,  during  coverture, 
to  the  defendant,  though  without  notice  of  her 
title.     Child  V.  Pearl,  43  Vt.  224. 

72.  Post-nuptial  dealings.  The  husband 
may  surrender  to  the  wife  the  right  to  her  per- 
sonal property,  which  the  law  gives  him  by 
reason  of  the  marriage.  This  he  may  do  by  an 
ante-nuptial  contract  to  that  effect;  also  by 
allowing  her  to  claim  and  control,  for  a  long 
time,  property  given  her,  during  coverture,  as 
her  separate  property,  and  refraining  to  exer- 
cise the  right  which  the  law  gives  him  to  take 
from  her  such  property  and  use  it  as  his  own, 
and  by  making  gifts  himself  to  the  wife.  Bent 
V.  Bent,  44  Vt.  555. 

73.  A  promissory  note  executed  by  a  hus- 
band to  his  wife  during  coverture  is  void,  and 
cannot  be  enforced  even  for  the  benefit  and  in 
the  name  of  a  third  person,  as  bearer,  to  whom 
the  husband  has  afterwards  promised  to  pay  it. 
Sweat  V.  Hall,  8  Vt.  187. 

74.  A  woman  seized  in  fee  of  several  par- 
cels of  land,  married,  and  then  joined  with  her 
husband  in  a  mortgage  of  a  part  of  them  to 
secure  his  debt.  They  afterwards  sold  the 
whole  of  the  lands  subject  to  this  mortgage, 
which  their  grantee  agreed  to  pay ;  and  the 
balance  of  the  purchase  money,  not  exceeding 
the  value  of  her  reversionary  interest  in  the 
lands,  was  secured  to  a  trustee  for  her  separate 
use.  Held,  that  this  was  lawful  and  proper  to 
be  done,  and  furnished  no  ground  for  the  alle- 
gation of  a  fraudulent  intent.  Bums  v.  Brown, 
15  Vt.  174. 
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75.  Upon  the  receipt  of  property  by  the 
husband  from  the  wife,  after  marriage,  if  he 
shall,  for  sufficient  reasons,  contract  with  the 
wife  that  she  may  possess  and  enjoy  separately 
such  property  bequeathed  to,  or  inherited  by  her, 
or  such  as  she  may  be  the  meritorious  cause  of 
acquiring,  equity  will  uphold  such  post-nuptial 
agreement,  where  the  claims  of  creditors  will 
not  be  prejudiced  by  so  doing.  Finney  v. 
Fellows,  15  Vt.  525. 

76.  An  agreement  between  husband  and 
wife  made  during  coverture,  even  in  case  of  a 
gift  from  the  husband,  may  be  enforced  by  her 
in  equity,  if  so  far  carried  into  eflfect  as  to 
separate  the  property  from  the  residue  of  the 
husband's  estate,  and  place  it  in  the  name  or  ex- 
clusive control  of  the  wife.  Cardell  v.  Ryder,  85 
Vt.  47 ;  and  see  Richardson  v.  Mernll,  32  Vt.  28. 

77.  Courts  of  equity,  for  many  purposes, 
treat  husband  and  wife  as  distinct  persons, 
capable  of  contracting  with  each  other  and  of 
having  separate  estates,  debts  and  interests; 
and,  as  a  general  rule,  whenever  a  contract 
would  be  good  at  law  if  made  with  trustees 
for  the  wife,  such  contract,  when  made  with 
each  other  without  the  intervention  of  trustees, 
will  be  sustained  in  equity ;  and  the  husband 
may  be  held  as  trustee  of  the  wife,  and  the 
wife  be  entitled  to  the  privileges  of  a  creditor 
of  the  husband.  Barron  v.  Ba/rron,  24  Vt. 
875. 

78.  A  post-nuptial  agreement  between  hus- 
band and  wife,  without  trustees,  was  sustained 
in  equity  in  behalf  of  the  wife  against  the  hus- 
band and  all  others  claiming  under  him,  not 
creditors  at  the  time  of  the  agreement.  Ih.  87 
Vt.  89. 

79.  The  husband  is  competent  to  act  as 
trustee  of  his  wife's  property,  as  well  as  any 
other  person,  if  duly  appointed ;  and  he  will  be 
sometimes  regarded  as  such,  with  a  view  to  the 
protection  of  her  separate  property  against  his 
creditors,  without  any  appointment  whatever. 
P<wfer  V.  Bank  of  Rutland,  19  Vt.  410.  24 
Vt.  892. 

80.  The  intervention  of  a  trustee  is  not 
necessary  to  the  validity  of  a  trust  to  the  sepa- 
rate use  of  a  married  woman.  Such  estate 
may  exist  without  the  fact  or  fiction  of  a  trus- 
tee,and  be  directly  reached  by  execution  out  of 
the  court  of  chancery.  Barrett,  J.,  in  Frary 
V.  Booth,  87  Vt.  88.  Porter  v.  Bank  of  Rut- 
land. 

81.  The  legal  title  of  a  wife  was  recognized 
in  a  court  of  law,  as  existing  against  the  effect 
of  coverture,  by  reason  of  an  understanding  be- 
tween husband  and  wife  after  marriage,  rather 
implied  than  expressed,  that  certain  property, 
which  would  otherwise  belong  to  the  husband, 
should  remain  and  be  the  sole  and  separate 
property  of  the  wife.  Child  v.  Pearl,  48  Vt. 
229 ;  and  see  Bent  v.  Bent,  44  Vt.  555.     Cald- 


well  V.  Renfrew,   { 
TTo^,  89Vt.   585. 


Vt..218.    Richardson    v. 
Curtis  V.  Hapgood,  48  Vt. 


€2.  Such  legal  title  was  allowed  to  pt-evail 
against  the  husband's  creditors  in  Richardson  v. 
Wait  and  Curtis  v.  Hapgood. 

83.  The  expenditure  of  money  and  labor  by 
a  husband  in  the  repairs  and  improvement  of 
his  wife's  real  estate  during  coverture,  creates 
no  debt  against  her  or  her  estate ;  and  dubitatur, 
whether  any  equitable  claim  can  arise  in  such 
case,  which  a^ourt  of  equity  would  enforce. 
Pierce  v.  Pierce,  25  Vt.  511.  White  v.  Hildreth, 
32  Vt.  265.     Webster  v.  Hildretfi,  33  Vt.  457. 

84.  If  a  husband  improve  his  wife's  land 
without  any  agreement  with  her,  through  trus- 
tees or  otherwise,  that  his  money  and  labor 
expended  thereon  shall  vest  in  him  any  interest 
in  the  land,  or  entitle  him  to  any  claim  against 
or  compensation  from  her  property,  he  acquires 
thereby  no  right  or  claim  to  the  land  or  to  com- 
pensation which  his  creditors  can  reach  by  at- 
tachment, or  by  the  lud  of  a  court  of  equity. 
Webster  v.  Hildreth. 

85.  Nor  can  the  lessee  of  the  premises,  in 
such  case,  who  covenants  to  pay  the  rent  to  the 
wife,  be  held  as  trustee  of  the  husband,  although 
he  joins  with  his  wife  in  making  the  lease. 
WhiU  V.  Hildreth,  82  Vt.  265. 

86.  Where  a  husband  had  suffered  his  wife 
to  set  up  and  carry  on  a  millinery  business  in 
her  own  name,  and  at  her  own  discretion,  and 
not  at  his  expense,  and  she  made  the  purchases 
on  her  own  credit  ',—Held,  that  he  could  not 
assign  the  goods  to  a  creditor  of  his  own  who 
had  knowledge  of  the  manner  in  which  the 
business  was  conducted,  so  as  to  create  a  lien 
thereon  against  the  equitable  creditors  of  the 
wife,  who  had  supplied  her  with  goods  in  said 
business.    Partridge  v.  Stocker,  36  Vt.  108. 

V.    Convey^  NOKS  By  or  To  Thbm. 

87.  Acknowledgment.  A  deed  by  hus- 
band and  wife  of  the  wife's  lands,  though  not 
acknowledged  by  the  wife  separate  from  her 
husband,  is  good  to  convey  the  right  of  the  hus- 
band, and  furnishes  a  consideration  for  a  note 
given  therefor.    Knappenv.  Wooster,  Brayt.50. 

8&  Where  the  deed  of  a  feme  covert,  executed 
in  another  state,  of  lands  in  this  state,  was  not 
acknowledged  by  her  according  to  the  laws  of 
this  state,  the  court  refused  to  receive  the  deed 
in  evidence  in  an  action  of  covenant  brought 
against  her  after  the  death  of  her  husband. 
Sumner  v.  Wentworth,  1  Tyl.  42. 

89.  Under  former  statutes,  unless  the  ac- 
knowledgement by  a  wife  of  the  deed  of  her 
lands  was  certified  to  have  been  * 'separately 
from  her  husband,"  that  is,  away  from  his 
actual  presence,  the  deed  was  "utterly  void,"  as 
to  her.    Pratt  v.  Battels,  28  Vt.  685. 
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90.  Oovenants.  A  married  woman  is  not 
liable  upon  her  covenanta  in  a  deed.  Sawytr  v. 
Ume,  4  Vt.  414. 

91.  Power  of  attorney.  A  married 
woman  cannot,  either  separately,  or  jointly 
with  her  husband,  execute  a  valid  power  of 
attorney  to  convey  her  lands.  Sumner  v.  Con- 
ant,  10  Vt.  9. 

92.  Statute.  Any  conveyance  by  a  hus- 
band  of  his  interest,  as  husband,  in  the 
real  estate  of  his  wife  —  as,  a  mortgage  —  is 
invalid,  unless  made  by  deed  executed  by  the 
wife  jointly  with  the  husbanc^  as  required 
by  Q.  S.  c.  71,  s.  18  ;  and  this  objection  may 
be  made  by  the  husband  himself.  Peck  v.  Wal- 
Um,  26  Vt.  82. 

93.  The  statute  prescribing  that  **a  husband 
and  wife  may,  by  their  joint  deed,  convey  the  real 
estate  of  the  wife,  &c.,"  (G.  S.  c.  65,  s.  2),  and 
other  statutes  authorizing,  in  special  cases,  a 
conveyance  by  the  sole  deed  of  the  wife  (G.  S. 
c.  71),  are  enabling  and  not  disabling  or  restric- 
tive acts,  and  do  not  trench  upon  the  scope  of 
equitable  jurisdiction  and  interposition,  in  refer- 
ence to  the  rights,  liabilities  and  duties  of  mar- 
ried women  in  respect  to  their  property  and 
contracts,  which  before  existed.  Frary  v. 
Booth,  37  Vt.  78. 

94.  Peculiar  estate.  A  conveyance  to 
husband  and  wife  vests  in  them  a  peculiar 
estate,  not  corresponding  with  a  tenancy  in  com- 
mon, nor  fully  with  a  joint  tenancy,  but  ap- 
proaching much  nearer  the  latter  than  the  for- 
mer. They  have  but  one  seisin  and  title  and 
each  owns  the  whole,  being  accounted  but  one 
person  in  law ;  and,  as  in  joint  tenancy,  the 
whole  estate,  upon  the  death  of  either,  goes  to 
the  survivor.  Brownson  v.  Hull,  16  Vt.  309. 
38  Vt.  550.     Davis  v.  Davis,  30  Vt.  440. 

95.  The  statute  of  1797,  providing  that  a 
conveyance  to  two  or  more  shall  be  construed 
to  create  a  tenancy  in  common,  and  not  a  joint 
tenancy,  unless,  &c.,  does  not  a£fect  convey- 
ances to  husband  and  wife.   Brownson  v.  IltUl. 

96.  Where  a  conveyance  of  lands  was  to 
husband  and  wife,  and  the  same  were  set  off  on 
execution  during  the  husband's  life  for  his 
debts;— Held,  that  the  wife,  surviving  him, 
could  recover  the  lands  in  ejectment.    lb. 

VI.    Suits  By,  Against,  or  Between  Th^m. 

97.  Wife  cannot  sue  alone.  A  married 
woman  cannot  bring  a  bill  alone,  nor  by  any  per- 
son but  her  husband,  as  next  friend,  unless  he  is 
dviliter  mortuus,  or  where  she  claims  adverse 
to  him ; — in  which  case,  he  should  be  made 
defendant.  Plea  in  abatement  sustained  for 
non-joinder  of  husband  as  orator.  Bradley  v. 
Emerson,  7  Vt.  369. 

98.  Her  distributive  share.  An  action 
at  law  does  not  lie  to  recover  the  distributive 


share  of  a  married  woman  in  an  intestate  estate. 
IIotDard  V.  Brovm,  11  Vt.  861. 

99.  Joinder  of  wife  as  plaintiff.    If  the 

property  or  service  of  a  wife  be  the  meritorious 
cause  of  action,  and  an  express  promise  of  pay- 
ment be  made  to  her,  she  may  be  joined  with 
her  husband  in  an  action  to  enforce  payment ; 
but,  in  such  case,  the  joint  action  must  be 
founded  on  the  promise;— book  account,  or  in- 
debitatus assumpsit,  in  the  name  of  both,  will 
not  lie.  At  the  same  time,  the  husband  may, 
if  he  so  elect,  sue  alone.  Qay  v.  Rogers^  18  Vt. 
342.     24  Vt.  91.    27  Vt.  19.     27  Vt.  582. 

100.  Where  a  woman  before  her  marriage 
became  surety  for  the  defendant,  and  the  plain- 
tiff, after  his  marriage  with  her,  paid  the  debt ; 
—Held,  that  a  suit  for  reimbursement  was  pro- 
perly brought  in  the  name  of  the  husband  alone. 
lAttle  V.  Keyes,  24  Vt.  118.  fn  no  case  mw^the 
wife  be  joined,  except  where  the  cause  of  action 
would  survive  to  her.    Jsham,  J.    Jb. 

101.  Under  a  deed  to  husband  and  wife  for 
their  lives  and  the  life  of  the  survivor  of  them, 
the  husband  may,  without  joining  the  wife, 
recover  in  ejectment  for  himself  and  wife  to  the 
extent  of  the  interest  of  both.  Park  v.  Pratt, 
38  Vt.  545. 

102.  Husband  and  wife  may  join  in  an 
action  for  injury  to  a  close  which  they  own 
jointly,  and  a  description  of  the  premises  as 
**  the  plaintiffs'  close"  is  an  allegation,  in  effect, 
that  the  close  was  theirs  jointly.  In  such  case, 
the  allegation  of  matter  of  aggravation  merely, 
although  of  injuries  to  the  husband  alone,  does 
not  make  the  declaration  bad  on  motion  in 
arrest.     Armstrong  v.  Colby,  47  Vt.  359. 

103.  Husband  and  wife  may  sue  jointly  at 
law  for  the  conversion  of  the  wife's  sole  and 
separate  chattels.     White  v.  Watte,  47  Vt.  502. 

104.  Against  wife  as  sole.  In  1812,  a 
husband,  being  a  citizen  of  the  United  States, 
left  this  State  and  ever  afterwards  resided  in 
Canada,  leaving  his  wife  here,  for  whom  he  had 
furnished  no  support,  and  she,  in  his  al)sence,  had 
transacted  business  as  nfeme  sole,  and,  as  such, 
upon  her  own  credit,  purchased  of  the  plaintiff, 
in  1816,  certain  goods.  Held,  that  she  was  not 
subject  to  a  suit  therefor,  as  a  feme  sole.  Bob- 
inson  v.  Reynolds,  1  Aik.  174. 

105.  Limitations.  A  promise  by  a  hus- 
band to  pay  a  debt  of  the  wife  contracted  before 
marriage,  or  part  payment  by  him'of  such  debt, 
does  not,  in  a  suit  against  the  husband  and 
wife,  remove  the  bar  of  the  statute  of  limita- 
tions.    Powers  V.  Sonthgate,  15  Vt.  471. 

106.  To  an  action  of  book  account  against 
husband  and  wife,  on  an  account  against  the 
wife  before  her  marriage,  the  defense  was  the 
statute  of  limitations.  Within  the  six  years 
the  wife,  after  marriage,  had  rendered  services 
for  the  plaintiff  for  which  he  had  given  credit 
on  the  account,  the  same  having  been  received. 
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by  express  consent  of  both  defendants,  to  apply 
in  part  payment  of  the  account,  ffeld^  that  no 
new  promise  could  be  thereby  implied  as 
against  the  wife,  because  she  was  incapable  of 
contracting ;  and  that  no  promise  of  the  hus- 
band could  be  implied  which  would  affect  the 
rights  of  the  wife ;  and  that  this  action,  based 
on  the  continuing  liability  of  the  wife,  was 
barred.    Farrar  v.  Bessey,  34  Vt.  89. 

107.  Ante-nuptial  debt.  A  parol  agree- 
ment of  a  husband  to  pay  the  ante-nuptial  debt 
of  his  wife,  cannot  be  enforced  after  her  death. 
Cole  V.  Shvrtleff,  41  Vt.  811. 

108.  His  liability  as  husband  for  such  debt 
could  be  enforced  only  by  a  joint  action  against 
the  two  during  coverture,  and  ceases  at  her 
death.    Ih. 

109.  This  liability,  as  husband,  to  pay  in 
that  right,  affords  no  consideration  for  a  special 
promise  to  pay,  but  the  debt  and  the  parties 
remain  as  they  were  before,  and  the  existing 
liability  is  not  affected  by  the  special  promise. 
lb,    RiuneU  V.  B^ick,  11  Vt.  166. 

110.  Wife's  tort.  Husband  and  wife  are 
not  jointly  liable  for  the  torts  or  frauds  of  the 
wife,  where  the  substantive  basis  of  the  tort  is 
the  contract  of  the  wife;— as,  where  by  the 
false  and  fraudulent  representations  of  the  wife 
the  plaintiffs  were  induced  to  sell  and  deliver 
goods  to  her.   Woodward  v.  Barnes^  46  Vt. 

111.  The  mere  wrongful  detention  of  prop- 
erty by  a  wife  is  not  her  tort,  but  her  husband's; 
but  where  she  destroys  the  property,  or  con- 
sumes it,  independently  of  her  husband,  this  is  a 
conversion  by  her,  and  an  action  lies  therefor 
against  both.     8haw  v.  HalUkan,  46  Vt.  889. 

112.  —  crime.  Under  an  indictment 
against  a  husband  and  wife  charging  them 
jointly  with  having  in  their  possession  certain 
burglar's  tools  with  intent  to  use  them  for 
burglarious  purposes,  under  G.  S.  c.  118,  s.  8;— 
Htld^  that  the  possession  had  by  the  wife  while 
her  husband  was  with  her  was  prima  fa/de 
innocent,  asunder  the  coercion  of  her  husband; 
but  that  she  was  responsible  for  her  possession 
during  her  husband's  absence,  though  such 
possession  was  by  his  command  given  before  he 
left.     St4iU  V.  Potter,  42  Vt.  496. 

113.  Held,  that  sudi  possession  of  the  wife 
was  also  the  possession  of  the  husband  during 
his  absence,  and  such  as  to  warrant  a  joint  con 
viction,  if  he  with  her  planned  the  burglary  in 
which  the  tools  were  to  be  used,  and  he  passed 
them  to  her  for  the  purpose  of  committing  the 
burglary,  and  she  kept  them  and  attempted  to 
use  them  for  that  purpose,  though  in  his 
absence.    Tb. 

114.  Suits  between  them.  In  chancery, 
whenever  the  interests  of  husband  and  wife  are 
conflicting,  they  may  sue  each  other  as  if  they 
were  sole  and  unmarried.  Porter  v.  Bank  of 
BuUand,  19  Vt.  410. 


115.  Partition  of  lands  imder  the  statute 
cannot  be  had  between  husband  and  wife ;  and 
a  judgment  of  partition  in  such  case,  although 
upon  their  joint  petition,  is  void.  Howe  v. 
Blanden,  21  Vt.  816. 

VII.    Witnesses  AND  Evidenob. 

116.  On  the  trial  of  an  appeal  from  an 
order  of  removal  of  a  husband  and  wife,  the 
man  testified  that  he  was  lawfully  married  to 
the  woman.  Held,  that  the  woman  could  not 
be  admitted  to  testify  that  she  had  a  former 
husband  living,  nor  could  that  be  proved  by 
reputation.  Pouttney  v.  Fairhaoen,  Brayt.  186. 

117.  During  coverture,  the  wife  cannot  be  a 
witness  where  the  husband  has  an  interest ;  nor, 
after  his  death,  can  she  testify  to  conversations 
which  passed  between  them  during  coverture, 
which  are  to  be  kept  inviolable  as  family  con- 
fidential conversations,— as,  to  contradict  the 
testimony  which  he  ga^e  on  a  former  trial. 
EdgeU  v.  Bennett,  7  Vt.  684. 

118.  A  private  conversation  between  bus- 
band  and  wife  tending  to  prove  the  admission 
of  a  crime,  but  overheard  by  a  witness  in  an- 
other room,  is  not  a  protected  confidential  com- 
munication.   State  V.  Center,  85  Vt.  878. 

119.  The  admissions  of  a  wife,  made  after 
her  marriage,  in  reference  to  business  transacted 
by  her  before  her  marriage,  are  not  admissible 
in  evidence  for  the  defendant  in  a  suit  brought 
by  her  husband.  Churchill  v.  Smith,  16  Vt. 
560. 

120.  Book  account.  The  statute  which 
authorizes  each  party  to  testify  in  the  action  of 
book  account,  does  not  make  the  wife  of  either 
party  competent,  not  being  herself  a  party. 
Carr  v.  CorneU,  4  Vt.  116.     18  Vt.  844. 

121.  Under  the  statute  providing  for  the 
examination  on  oath  of  ^* all  the  parties"  in  an 
action  of  book  fuccouni ;— Held,  that  in  such 
action,  where  husband  and  wife  are  both  part- 
ies, the  wife,  as  well  as  the  husband,  is  a  com- 
petent witness  before  the  auditor.  Gay  v. 
Rogers,  18  Vt.  842.  Andrus  v.  Foeter,  17  Vt. 
556. 

122.  In  an  action  of  book  account  by  hus- 
band and  wife  to  recover  for  services  of  the 
wife  before  marriage,  the  husband  is  a  witness, 
as  well  as  the  wife ;  and  in  case  of  her  decease 
after  one  trial,  he  may  testify  to  what  she  testi- 
fied to  on  that  trial.  Perry  v.  Whitney,  80  Vt. 
890. 

123.  Former  testimony.  Where  an  action 
by  husband  and  wife  survived  on  the  wife's 
death  to,  and  was  prosecuted  by,  her  adminis- 
trator ;—^<9^,  that  her  testimony  given  on  a 
former  trial  could  be  proved.  Earl  v.  Tupper, 
45  Vt.  276. 

124.  Probate  appeal— Wife  a  party. 
Where  a  wife  appealed  from  the  probate  of  a 
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will  aDd  her  husband  was  joined  with  her  in  such  guardian  is  a  competent  witness.    The 


the  appeal,  she  being  an  heir-at-law  of  the 
estate,  but  he  being  neither  an  heir,  nor  a  lega- 
tee or  devisee  ; — Held^  that  she  was  a  compet- 
ent witness  on  the  trial  of  the  appeal.  Robin- 
son v.  Hutchinson,  81  Y t.  448 ;  and  see  Hut.  dh 
Bur.  R,  Co,  V.  Lincoln,  29  Vt.  306. 

125.  Stat.  1852.  (G.  S.  c.  86,  s.  24.)  **No 
person  shall  be  disqualified  as  a  witness  in  any 
civil  suit  or  proceeding,  at  law  or  in  equity,  by 
reason  of  his  interest  in  the  event  of  the  same, 
as  a  party  or  otherwise."  This  statute  does 
not  remove  the  incompetency  arising  from  a 
rule  of  policy,  which  forbids  the  husband  and 
wife  testifying  for  or  against  each  other ;  and 
where  the  husband  is  living  and  a  party  to  the 
suit,  and  the  wife  is  not  a  party,  she  is  not  a 
competent  witness.  Peck,  J.,  in  Carpenter  v. 
Moore,  48  Vt.  894;  and  see  Sar^«ant  v.  Seward, 
81  Vt.  509. 

126.  Thus,  on  a  trial  of  a  petition  for  a 
divorce,  neither  party  can  testify.  Manchester 
V.  Manchester,  24  Vt.  649.  (Changed,  in  part, 
by  Stat.  1870,  No.  27.    Stat.  1876,  No.  77.) 

127.  Nor  is  the  wife  a  witness  for  the  hus- 
band in  a  common  law  suit,  where  he  is  a  party 
Sergeant  v.  Seward,  81  Vt.  509;— though  he 
may  be  prosecuting  as  an  administrator,  having 
no  other  interest.  Cram  v.  Cram,  88  Vt.  15. 
Davis  V.  Dams,  48  Vt.  502. 

128.  Nor  is  the  wife  a  witness  on  the  pro- 
bate of  a  will  where  her  husband  is  an  heir  to 
the  estate,  though  he  is  not  a  party  of  record 
to  the  suit.     Carpenter  v.  Moore,  48  Vt.  892. 

129.  Nor  is  the  husband  a  witness,  though 
not  a  party  to  the  record,  where  the  wife  is 
directly  interested  in  the  event  of  the  suit, 
though  she  is  not  a  party  to  the  record.  W/ieeler 
V.  Wheeler,  47  Vt.  687. 

130.  But  where  the  husband  is  not  a  party 
to  the  suit,  either  real  or  nominal,  but  interested 
only  collaterally  in  the  event  of  the  suit,  as  by 
being  bail  for  costs,  or  in  like  manner,  the  wife, 
though  not  a  party,  is  not  incompetent  by 
reason  of  the  marital  relation.  Peck,  J.,  in 
Carpenter  v.  Moore,  48  Vt.  894. 

131.  Thus,  a  wife  is  a  competent  witness  in 
a  suit  against  an  estate  of  which  she  is  an  heir, 
though  her  husband  had  signed  the  appeal  bond 
with  the  administrator,  and  had  given  a  bond 
to  the  administrator  to  indemnify  him  against 
any  liability  on  account  of  the  suit,  the  admin 
istrator  having  abandoned  the  defense  which 
was  made  by  the  heirs  in  his  name,— it  not 
appearing  that  her  testimony  would  violate  any 
confidence  between  her  and  her  husband.  Rut. 
d  Bwr,  R.  Co.  v.  Lincoln,  29  Vt.  206. 

132.  In  a  suit  in  favor  of  an  infant,  brought 
by  his  father  and  natural  guardian,  the  wife  of 


real  party,  in  such  case,  is  the  infant,  and  the 
guardian,  or  prochein  ami,  is  merely  a  manager 
or  conductor  of  the  suit  for  the  infant.  BoneU 
V.  SUnceU,  87  Vt.  258.  See  Brown  v.  HuU,  16 
Vt.  678. 

133.  The  widow  of  one  who,  when  living, 
was  either  a  party  to  or  interested  in  the  suit, 
is  a  competent  witness,  if  her  testimony  does 
not  involve  the  disclosure  of  matters  of  confi- 
dence between  her  and  her  deceased  husband, 
nor  affect  his  character.  Smith  v.  Potter,  27 
Vt.  804.     EdgeU  v.  BenneU,  7  Vt.  584. 

134.  The  wife  of  the  principal  debtor,  after 
his  default  and  on  a  hearing  before  a  commis- 
sioner upon  a  disclosure  of  the  trustee,  was 
held  not  to  be  a  competent  witness  against  the 
trustee.     Brown  v.  Burrington,  36  Vt.  40. 

135.  A  suit  was  discontinued  by  death  of 
the  defendant  after  he  had  fully  testified,  and 
the  same  claim  was  presented  to  commissioners 
of  his  estate,  and  an  appeal  taken.  On  trial  of 
the  appeal  ',—Ueld,  that  the  testimony  so  given 
was  proper  evidence  for  the  administrator, 
although  by  the  death  of  such  defendant  his 
widow  had  become  a  competent  witness,  and 
testified.    McUhewson  v.  Sargeant,  86  Vt.  142. 

136.  Where  wife  is  agent.  Under  G.  S. 
c.  86,  B.  27,  allowing  a  wife  to  testify  in  cases 
where  her  husband  is  a  party  when  **  the  trans- 
action was  had  and  conducted  by  her  as  agent 
for  her  husband;" — Held,  that  she  could  not 
testify  to  a  contract  made  by  her  for  the  hiring 
out  of  their  minor  son,  without  proof  of  author- 
ity from  the  husband.  In  what  cases  she  may 
be  treated  as  such  agent,  without  proof  of 
express  authority,  discussed.  Orcutt  v.  Cook, 
87  Vt.  515.    See  Town  v.  Iximphire,  87  Vt.  52. 

137.  Where  a  wife  kept  and  made  entries 
on  her  husband's  books  from  memoranda  kept 
by  him  ; — Held,  that  she  was  not  such  **  agent," 
as  to  be  a  witness  for  him  to  prove  the  state  of 
the  accounts  and  the  loss  of  the  book.  Esta- 
brooks  V.  Prentiss,  84  Vt.  457. 

138.  Under  this  statute,  a  wife  is  a  witness 
for  her  husband  in  a  business  transaction  con- 
ducted by  her  solely,  and  as  his  agent,  although 
he  "was  generally  at  home  and  might  have 
known  in  relation  to  it."  Lunay  v.  Vantpne,40 
Vt.  501. 

139.  Where  a  man  leaves  his  wife  at  home 
during  his  temporary  absence,  as  for  a  day, 
without  any  special  charge,  or  any  other  charge 
or  agency  than  any  married  woman  living  and 
keeping  house  with  her  husband  would  have 
in  such  case,  she  is  not  such  an  agent  of  her 
husband  as  to  be  a  witness  for  him,  under  the 
statute,  as  to  matters  transpiring  during  his 
absence.    Bates  v.  dlley,  47  Vt.  1. 
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I. 


INFANT. 

I.  Age  ;— D18ABILITB8  IN  General. 

II.  His  G0NTRAOT8. 

III.  His  Torts. 

IV.  Actions  By  and  Aganbt. 

I.    Age;— Disabilities  in  Generai.. 

1.  Age  of  majority.  The  age  of  majority 
of  females  in  this  State,  fixed  by  the  constitu- 
tion as  uniformly  construed,  and  for  every 
purpose,  is  eighteen  years.  Sparhawk  v.  Buell, 
9  Vt.  41.     Young  v.  Davis,  Brayt.  124. 

2.  Emancipation.  The  emancipation  of  an 
infant  by  his  father,  does  not  enlarge  or  affect 
the  infant's  capacity  to  make  a  contract ;  it  only 
releases  him  from  his  father's  control.    Perwn 

V.  ChoM,  87  Vt.  647. 

3.  Oonfessions.  The  confessions  of  a 
minor  are  evidence  against  him,  but  should  be 
weighed  by  the  jury  in  reference  to  his  age  and 
understanding,  and  capacity  to  judge  of  his 
rights.    MaVuT  v.  Clark,  2  Aik.  209. 

4.  Serving  writ.  An  infant  cannot  be 
specially  authorized  to  serve  a  writ,  by  the 
magistrate  signing  it.  Harvey  v.  HaU,  22  Vt. 
211. 

5.  But  he  may  be  specially  deputed  by  the 
sheriff  to  serve  a  particular  writ,  under  G.  S.  c. 
12,  8.  8.  BarreU  v.  SetM/rd,  22  Vt.  176. 
Poland,  J.,  dissenting. 

6.  Defending  suit.  An  infant  is  legally 
incapable  of  appearing  for  himself  and  defend- 
ing his  suit,  or  of  appointing  any  attorney  for 
such  purpose.  Starbird  v.  Moore,  19i  Vt.  529. 
Sotners  v.  Rogers,  26  Vt.  586. 

7.  Making  will.  An  infant  cannot,  under 
Vermont  statutes,  make  a  will,— not  even  a 
soldier's  will.     Qoodell  v.  Pike,  40  Vt.  819. 

n.    His  Contracts. 

8.  Void.  A  promise  of  marriage  made  by 
an  infant  is  void.  Pool  v.  Pratt,  1  D.  Chip. 
252. 

9.  Voidable.  The  tendency  of  modem 
decisions  is,  to  hold  the  acts,  deeds  and  con- 
tracts of  an  infant  as  voidable  merely.  KeUogg, 
J.,  in  Perstrn  v.  Chaee,  87  Vt.  648.  BtgeUno  v. 
Kinney,  8  Vt.  868. 

10.  A  recognizance  entered  into  by  an  infant 
is  not  void,  but  voidable  only.  Patchin  v. 
Cronuuik,  13  Vt.  380. 

11.  A  j  udgment  against  an  infant  is  not  void, 
but  voidable.    Barber  v.  QraiteM,  18  Vt.  290. 


12.  All  contracts  of  an  infant,  except  for 
necessaries,  whether  executed  or  not  executed, 
may  be  avoided  by  him,  unless  he  has  ratified 
them  after  arriving  at  full  age.  Ahell  v.  War^ 
ren,  4  Vt  149.  Pnce  v.  Furman,  27  Vt.  268. 
Per»(ni  v.  ChoM,  37  Vt.  647. 

13.  An  absolute  gift  of  chattels  by  an  infant 
can  be  revoked  or  avoided  by  him,  or  by  his 
administrator.     Person  v.  Chase, 

14.  The  plaintiff,  an  infant,  agreed  to  work 
for  the  defendant  one  month  for  $15,— $6  to  be 
paid  in  cash  and  $10  in  fulled  cloth  of  one  F, 
for  which  the  defendant  was  to  give  an  order 
on  F.  The  plaintiff  performed  the  service, 
and  the  defendant  afterwards  paid  him  the  $5 
and  gave  him  the  order  on  F,  which  was  not 
collected.  Held,  that  the  plaintiff  could  avoid 
the  contract  as  to  the  order,  and  recover  for  his 
services  on  a  quantum  meruit,  deducting  the 
$5  received.    Abell  v.  Warren,  4  Vt.  149. 

15.  An  infant  having  executed  a  release  to 
a  proposed  witness;  but  upon  a  secret  agreement 
which  left  the  witness  still  interested;- ^^M, 
that  though  the  transaction  was  an  attempted 
fraud  upon  the  court,  yet  the  infant  was  not 
bound  by  the  release.  WcUker  v.  Ferrin,  4  Vt. 
523. 

16.  An  accord  with  satisfaction  being  but  a 
contract,  an  infant  is  not  bound  thereby  beyond 
the  amount  received.  Bromley  v.  School  Dis- 
trict,  47  Vt.  381. 

17.  Conditions  of  avoidance.  An  infant 
may  avoid  an  executory  contract,  although  he 
has  received  the  consideration ;  but  if  he  has 
executed  the  contract  on  his  part  by  the  pay- 
ment of  money,  or  the  delivery  of  property,  or 
the  rendering  of  services,  he  cannot  disafillrm 
the  contract  and  recover  back  what  he  has  paid, 
without  restoring  to  the  other  party  what  he 
has  received  from  him.  Farr  v.  Sumner,  12 
Vt.  28.     Taft  V.  Pike,  14  Vt.  406. 

18.  If  an  infant  receive  a  deed  of  land  and 
execute  notes  and  a  mortgage  for  the  purchase 
money,  he  cannot  avoid  the  notes,  .or  mortgage, 
and  yet  claim  under  the  deed.  Weed  v.  BeeJ>e, 
21  Vt.  495.  Bigelow  v.  Kinney,  3  Vt.  363. 
Richardson  v.  Boright,  9  Vt.  368. 

19.  Where  a  contract  is  avoided  by  an 
infant,  he  may  recover  back  whatever  he  has 
paid  or  delivered  on  it.  Price  v.  Furman,  27 
Vt.  268. 

20.  In  order  to  the  avoidance  and  rescission 
of  a  contract  by  reason  of  infancy,  the  infant 
must  offer  to  restore  the  consideration  received, 
if  it  be  in  his  possession  and  control ;  but  if  he 
cannot  restore  it,  as,  if  he  has  disposed  of  \\ 
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during  his  miDority,  he  may  still  avoid  the  con 
tract.    Nor  can  it  be  objected  to  the  offer  to 
return  the  consideration  received,  that  it  has 
been   injured,  or  depreciated  in   value,     lb. 
Wmr  V.  Lockwood,  42  Vt.  720. 

21.  Where  an  infant  contracts  to  serve  for 
a  certain  term,  and  quits  before  he  has  per- 
formed the  whole  service,  he  may,  in  the  action 
of  book  account  or  general  assumpsit,  recover 
what,  under  all  the  circumstances,  his  services 
were  worth,  taking  into  consideration  any  dis- 
appointment, amounting  to  an  injury,  which 
the  other  party  sustains  by  the  avoiding  of  the 
contract;  and  if  the  other  party  was  injured 
more  than  the  services  were  worth,  the  infant 
can  recover  nothing.  Thomas  v.  Dike^  11  Vt. 
278.  27  Vt.  761.  81  Vt.  642.  HoxU  v.  Lin- 
coin,  25  Vt.  206. 

22.  The  plaintiff,  an  infant,  agreed  to  work 
for  the  defendant  imtil  she  should  become  of 
age,  the  defendant  agreeing  to  clothe  her, 
school  her,  and  pay  a  certain  sum  at  her 
majority.  The  defendant  failed  to  clothe  and 
school  her,  according  to  his  contract,  and  by 
mutual  consent  she  quit  the  defendant's  service 
before  her  majority.  Held,  that  the  plaintiff 
was  entitled  to  recover  what  her  services  were 
worth,  without  any  deduction  for  damage  to 
the  defendant  for  so  leaving  his  service.  Meeker 
V.  Hurd,  81  Vt.  689. 

23.  The  plaintiff,  an  infant,  procured  the 
defendant  to  sign  a  note  for  him,  and,  to  induce 
the  defendant  to  do  so,  turned  out  a  stove,  with 
leave  to  the  defendant  to  take  it  when  he  pleas- 
ed. Before  any  act  of  revocation,  the  defend 
ant  took  the  stove  away.  Held,  in  trespass 
therefor,  that  the  defendant  could  justify  by 
license,  notwithstanding  the  plaintifTs  infancy. 
Hoyt  V.  Chopin,  6  Vt.  42. 

24.  BecomiBg  of  age— Efliict  on  contract. 
Every  act  of  an  infant,  which  is  merely  void- 
able, he  must  disaffirm  in  a  reasonable  time  on 
becoming  of  full  age,  or  he  will  be  bound  by  it 
Bigeloto  v.  Kinney,  8  Vt.  858.  Richardson  v 
Boright,  9  Vt.  868. 

25.  A  person  on  becoming  of  age  cannot 
affirm  in  part,  and  at  the  same  time  avoid  in 
part,  an  entire  contract  made  by  him  during 
his  infancy.  By  affirming  it  in  part  he  affirms 
it  wholly.    MarnU  v.  Aden,  19  Vt.  605. 

26.  Where  an  infant  received  a  deed  of 
land,  paid  part  of  the  purchase  money  and 
gave  an  obligation  to  pay  the  balance,  but  no 
mortgage,  and  on  being  sued  for  the  balance 
defeated  the  action  by  pleading  his  infancy, 
but  still  retained  the  land,  and  after  full  age 
conveyed  the  same  to  a  third  person  who  had 
knowledge  of  the  facts  ;—-Held,  that  the  vendor 
had  a  lien  upon  the  land,  distinct  from  the 
ordinary  vendor's  lien,  which  he  could*  en- 
force in  equity  for  payment  of  such  bal- 
ance, without  repajing  or  offering  to  repay 


what  he  had  received.     Weed  v.  Beebe,  21  Vt. 
495. 

27.  The  plaintiff,  while  a  minor,  contracted 
to  labor  for  the  defendant  for  one  year,  but  left 
his  service,  without  cause,  before  the  expiration 
of  the  year  but  about  a  month  after  he  became 
of  age.  Held,  that  such  continuance  in  service 
after  full  age  was  a  ratification  of  the  entire 
contract,  and  that  be  could  not  recover  for  his 
services.     Forsyth  v.  Hastings,  27  Vt.  646. 

28.  An  infant  lessee,  becoming  of  age  be- 
fore the  expiration  of  his  term,  continued  to 
occupy  the  premises  to  the  end  of  the  term. 
Held,  that  this  was  a  ratification  of  the  tenancy, 
and  bound  him  to  the  provisions  of  the  lease. 
Baaeter  v.  Bush,  29  Vt.  465. 

29.  An  infant  widow,  entitled  to  dower  in 
an  estate,  conveyed  all  her  interest  in  the  estate 
by  a  quit-claim  deed  to  an  heir  of  the  estate, 
and  received  $100  as  consideration  therefor. 
After  she  became  of  age,  she  neither  affirmed 
nor  revoked  said  deed,  but  prosecuted  her  suit 
for  her  share  in  the  estate,  and  never  offered, 
nor  had  the  ability,  to  return  the  consideration 
received  for  the  deed.  Held,  that  her  right  to 
recover  was  not  affected  by  the  deed.  Wiser  v. 
Lockwood,  42  Vt.  720. 

30.  Infiwtbiuiband.  A  husband,  although 
an  infant,  is  equally  liable  with  his  wife  for  her 
debts  contracted  before  marriage.  Cole  v. 
tkeley,  25  Vt.  220. 

31.  Necessaries.  Whether  articles  fur- 
nished to  an  infant  are  of  a  name  and  quality 
coming  within  the  denomination  of  necessaries, 
is  exclusively  a  question  of  law ;  but  the  jury 
are  to  judge  to  what  extent  the  articles  of  that 
denomination  were  necessary  in  the  particular 
case.    Bent  v.  Manning,  10  Vt.  225. 

32.  It  is  indeed  questionable,  whether  our 
courts  might  not  now  consider  money,  to  a  cer- 
tain extent,  necessary  to  be  furnished  to  an  in- 
fant, unde^ertain  circumstances.    Redfield^  J. 

n>, 

33.  Under  ordinary  circumstances,  a  course 
of  collegiate  education  is  not  necessaries,  for 
which  an  infant  is  chargeable;  otherwise,  aa 
to  a  good  common  school  education.  Middle- 
bury  College  v.  Chandler,  16  Vt.  688.       - 

34.  The  promissory  note  of  an  infant,  given 
for  necessaries,  will  bind  him,  if  the  circom- 
stances  be  such  that  the  consideration  may  be 
inquired  into ;  as,  if  suit  upon  it  be  brought  by 
the  original  payee.  Bradley  v.  Pratt,  28  Vt. 
878. 

35.  The  defendant,  an  infant,  being  indebt- 
ed to  A  for  necessaries,  gave  hL»  note  therefor, 
by  A's  request,  to  the  plaintiff,  to  whom  A  was 
indebted.  To  an  action  on  the  note  the  defend- 
ant pleaded  his  infancy ;— replication,  thai  the 
note  was  given  for  necessaries ;— judgment  fol* 
the  plaintiff,  upon  the  above  fticts,  for  the 
amount  of  the  note  and  interest.    H>. 
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36.  There  is  no  general  rule  exempting  in. 
fants  from  the  pa3rment  of  interest  on  their 
overdue  debts;  and  interest  was  so  allowed. 
/*.,  overruling  dictum  contra  in  Taft  v.  Pikc^ 
14  Vt  405. 

37.  In  an  action  against  an  infant  to  recover 
for  services  and  disbursements,  as  his  attorney, 
in  a  suit  brought  by  him ; — Held,  that  although 
a  lawsuit  might  be  necessary  for  an  infant, 
prima  facie  it  was  not ;  and  that  in  this,  as  in 
all  cases,  the  infancy  being  a  prima  fade  de- 
fense, the  burden  is  on  the  plaintiff  to  rebut  the 
defense  by  proof  that  the  contract  was  for 
necessaries.     ThraU  v.  Wripht,  88  Vt.  494. 

38.  An  infant  is  liable,  as  trustee,  for  an 
indebtedness  to  the  principal  debtor  for  neces- 
saries. Wilder  v.  Eldridge,  17  Vt.  226.  8c0- 
field  V.  White,  29  Vt.  830. 

39.  An  infant,  being  a  single  woman,  con- 
tracted a  debt  for  necessaries,  and  afterwards 
married  an  infant.  Both  were  sued  and  ser- 
vice was  made  upon  the  husband  only,  there 
being  a  non  est  return  as  to  the  wife.  Held, 
that  the  husband  was  liable  in  the  action.  Cole 
V.  Seelq/,  25  Vt.  220. 

III.    His  Torts. 

40.  An  infant  is  liable  in  an  action  ex  delicto 
for  an  actual  and  willful  fraud,  only  in  cases 
in  which  the  form  of  action  does  not  suppose 
that  a  contract  has  existed ;  but  where  the 
gracamen  of  the  fraud  consists  in  a  transaction 
which  really  originated  in  contract,  the  plea  of 
infancy  is  a  good  defense.  Kellogg,  J.,  in  Gil- 
son  V.  Spear,  88  Vt.  815. 

41.  Ileld,  that  to  an  action  on  the  case  for 
deceit  in  the  sale  of  a  horse,  by  fraudulently 
concealing  the  unsoundness  of  the  horse  and 
falsely  affirming  that  the  horse  was  sound,  a 
plea  of  infancy  was  a  good  defense,  though  the 
plaintiff  offered  to  return  the  horse.    lb.,  811. 

42.  So,  for  a  false  and  deceitful  warranty, 
infancy  is  a  defense,  whatever  be  the  form  of 
action.  West  v.  Moore,  14  Vt.  447.  MorriU  v. 
Aden,  19  Vt.  505. 

•  43.  The  defendant,  an  infant,  hired  the 
plaintiff's  horse  to  go  to  B  (28  miles),  and  bacl( 
the  same  day.  He  returned  by  a  circuitous 
route,  nearly  doubling  the  distance,  stopping 
on  the  way  from  8  o'clock  in  the  evening  until 
4  o'clock  the  next  mopim^,  and  leaving  the 
horse  exposed  during  the  whole  night  without 
shelter  or  covering,  and  retiuned  the  morning 
following  the  hiring.  From  the  overdriving 
and  exposure  the  horse  -  died.  Held,  that  this 
was  a  departure  from  the  object  of  the  bail- 
ment  and  amounted  to  a  conversion  of  the 
property,  and  that  the  defendant  was  liable  in 
trover  therefor^  as  much  as  if  he  had  taken  the 
horse  in  the  first  instance  without  permission. 
But  (by  Bedfleld,  J.),  if  the  defendant  .had 


kept  within  the  terms  of  the  bailment,  his  in- 
fancy would  have  protected  him,  whether  he 
neglected  to  take  proper  care  of  the  horse,  or 
to  drive  him  moderately.  Totone  v.  Wiley,  28 
Vt.  855. 

44.  Where  property  is  bailed  to  a  minor, 
and  he  uses  it  for  a  different  purpose  from  that 
for  which  it  was  bailed,  the  bailment  is  thereby 
determined,  and  he  is  liable  in  trover.  Oreen 
V.  Sperrp,  16  Vt.  890 ;  and  see  Baxter  v.  Hush, 
29  Vt.  465. 

45.  An  infant  is  answerable,  dviliter,  for 
injuries  committed  by  him— as  a  trespass — 
although  done  by  command  of  his  father. 
Humphrey  v.  Dovglass,  10  Vt.  71. 

46.  An  action  of  assumpsit  for  money  had 
and  received  lies  against  an  infant  for  money 
taken  by  him  tortiously— as  where  he  embezzles 
or  steals  it ;  and  in  such  action,  a  debt  due  the 
infant  may  be  attached  by  trustee  process. 
ElweU  V.  Mofrtin,  82  Vt.  217. 

47.  Breach  of  trnst.  A  breach  of  his  trust 
by  an  executor  is  not  protected  by  his  infancy. 
Jjoop  V.  Loop,  1  Vt.  177. 

48.  Trustee.  An  infant  may  be  held 
chargeable  as  trustee  for  specific  goods  and 
chattels  of  the  principal  debtor  in  his  hands. 
Wilder  v.  Eldridge,  17  Vt.  226.  ScoJUld  v. 
WMU,  29  Vt.  880. 

See  Nboliqenoe,  19-21. 

IV.    AcjTioNS  By  and  Against. 

49.  Suit  by  infant-Next  friend.    An 

infant  may,  in  this  State,  sue  by  prochein  ami, 
although  he  has  a  guardian.  Thomas  v.  Dike, 
11  Vt.  278. 

50.  In  a  bastardy  prosecution  by  a  minor, 
commenced  not  by  guardian  or  next  friend,  the 
county  court,  after  a  motion  to  dismiss  for  this 
cause,  allowed  a  prochein  ami  to  enter  and 
prosecute.  Held  correct.  Coomes  v.  Knapp, 
11  Vt.  548. 

51.  A  prochein  ami,  or  guardian  by  whom 
a  suit  in  behalf  of  an  infant  is  prosecuted,  is 
merely  a  manager  or  conductor  of  the  suit,  and 
is  not  a  party  for  any  purpose.  The  infant  is 
the  real  party.  Thus,  a  petition  to  vacate  a 
judgment  in  such  case  need  not  be  served  on 
the  next  friend  or  guardian,  nor  need  he  be 
named  in  it.    Brown  v.  HuU,  16  Vt.  678. 

52.  So,  the  vrife  of  the  next  friend  or  guar- 
dian may  be  a  witness  for  the  infant  plaintiff. 
BoneU  v.  StoweU,  87  Vt.  258. 

53.  So,  under  the  statute  requiring  a  rccog- 
nizance  for  costs  "by  some  person  other  than 
the  plaintiff,"  the  prochein  ami  may  recognize. 
Dtiffy  V.  Pinard,  41  Vt.  297. 

54.  Snit  against— Qnardian.  If  an  infant 
be  sued  without  notice  to  bis  guardian^  the  writ 
will  not  for  this  cause  abate,  but  the  court  wiU 
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order  the  guardian  to  be  cited  in.    Potter  v. 
WrigU,  Brayt.  21.     11  Vt.  547. 

55.  It  is  as  necessary  that  an  infant  sum- 
moned as  trustee  should  defend  by  guardian, 
as  in  other  cases.  Wilder  v.  Eldridge  17  Vt. 
226. 

56.  An  infant  was  summoned  as  trustee, 
but  no  guardian  was  cited  in,  nor  was  any 
appointed.  He  made  disclosure  after  he  be- 
came of  age,  by  which  it  appeared  ihat  after 
service  of  the  process,  but  during  his  minority, 
he  had  restored  to  the  principal  debtor  the 
property  which  he  held  in  trust.  Ueldy  that 
he  was  not  chargeable  as  trustee.    Ih. 

57.  Where  an  infant  becomes  party  to  a 
trustee  process  as  claimant,  it  seems  that  he 
should  be  regarded  as  a  party  defending  rather 
than  a  party  sueing,  or  prosecuting,  and  should 
appear  by  guardian,  and  not  by  proehein  ami. 
Keeler  v.  FaimU,  21  Vt.  539. 

58.  Attorney— Error.  An  infant  is  legally 
incapable  of  appearing  for  himself  and  defend 
ing  his  suit  in  court,  or  of  appointing  an  attor- 
ney to  appear  and  defend  for  him.  Any  such 
appearance,  or  defense,  amounts  to  nothing  in 
contemplation  of  law.  A  judgment  against 
him  in  such  case,  in  the  higher  courts,  will  be 
correct^  by  writ  of  error ;  if  before  a  justice, 
it  will  be  set  aside  on  audita  querela,  Starhird 
V.  Mo&re,  21  Vt.  529. 

59.  A  rule  of  court  was,  that  **all  dilatory 
pleas  shall  be  filed  on  or  before  the  third  day 
of  the  term  at  which  the  action  is  entered."  As 
applied  to  the  case  of  an  infant  defendant,  the 
time  prescribed  by  the  rule  dates  from  the 
appointment  of  a  guardian  ad  litem  to  defend ; 
for  an  infant  is  incapable  of  appearing  by  him- 
self, or  of  appointing  an  attorney.  FaU  Biver 
Foundry  Co,  v.  Doty,  42  Vt.  412. 

60.  An  infant  cannot  appear  and  defend  by 
attorney,  and  a  judgment  rendered  against  him, 
in  such  case,  will  be  reversed  on  writ  of  error. 
If  there  are  several  defendants,  all  should  join 
in  the  writ  of  error,  and  the  judgment  will  be 
reversed  as  to  all,  the  judgment  being  entire. 
Somers  v.  Sogers,  26  Vt.  585.    14  Vt.  77. 

61.  A  judgment  rendered  against  an  infant 
who  appears  by  attorney,  is  not  void,  but  void- 
able. On  an  appeal  from  such  a  judgment  by 
the  infant  defendant,  the  county  court  refused 
to  dismiss  the  appeal  on  the  motion  of  his 
guardian  ad  litem.  Held  correct.  Barber  v. 
ChoMS,  18  Vt.  290. 

62.  On  a  writ  of  error  to  reverse  a  judgment 
for  the  cause  of  infancy,  the  court  only  vacates 
the  judgment.  It  does  not  set  aside  the  pro- 
ceedings altogether,  but  remands  the  cause  for 
further  proceedings.    lb. 

63.  Audita  querela.  An  infant,  sued  be- 
fore a  justice,  appeared  and  defended  by  an 
attorney  and  appealed  from  the  judgment 
against  him,  but  became  of  age  while  the  cause 


was  pending  in  the  county  court.  The  attor- 
ney withdrew  his  appearance,  and  judgment 
was  rendered  against  the  defendant  by  default. 
Held,  that  such  judgment  could  not  be  set 
aside  on  audita  querela,  because  the  party, 
after  becoming  of  age,  had  suitable  opportunity 
to  appear  and  make  defense.  Blackmer  v.  Dow, 
18  Vt.  298. 

64.  A  justice  judgment  against  an  infant 
will  not  be  set  aside,  on  audita  querela,  on 
account  of  his  infancy,  where  his  father  and 
natural  guardian  was  sued  jointly  with  him, 
and  appeared  and  defended  the  suit.  Wrisley 
V,  Kenyon,  28  Vt.  5.  Priest  v.  Hamilton,  2 
Tyl.  50. 

65.  Notice  to  gnardiaa.  An  infant  is 
bound  by  the  decree  of  the  probate  court  in  the 
distribution  of  an  estate,  where  his  guardian 
was  notified  and  defended.  Bobinson  v.  Swift, 
3  Vt.  283.    28  Vt.  7. 

66.  Joinder  of  infuit  defendant.  In  an 
action  upon  a  joint  contract  of  two  or  more, 
where  one  is  an  infant,  the  infant  need  not  be 
joined.  But  if  joined,  and  his  infancy  be 
urged  in  defense,  the  jury  may  find  a  verdict 
for  the  infant  and  against  the  others,  or  the 
plaintiff  may  enter  a  noUe  prosequi  as  to  him, 
and  proceed  as  to  the  others.  Allen  v.  Butler, 
9  Vt.  122. 

67.  Pleading  and  evidence.  Infancy  may 
be  given  in  evidence  under  the  general  issue  in 
assumpsit.  Kimball  v.  Lamson,  2  Vt.  188. 
This  rule  is  not  changed  by  G.  8.  c.  88,  s.  15. 
ThraU  v.  Wright,  88  Vt.  494. 


INJUNCTION. 

1.  Granting  injunction.  Parties  within 
the  jurisdiction  of  the  court  of  chancery  may 
be  enjoined  from  doing  those  acts,  in  another 
State,  which  would  subject  them  to  an  injunc- 
tion if  done  in  this  State.  Vt.  d  Canada  B. 
Co.  V.  Vt.  Central  B.  Co.,  before  Boyee,  Chan- 
cellor.  46  Vt.  792. 

2.  In  a  proper  case,  it  is  entirely  competent 
for  a  court  of  chancery  to  restrain  a  party  with- 
in the  jurisdiction  of  this  State,  from  pursuing 
an  action  commenced  in  a  court  of  law  in  a 
sister  State;  but,  from  courtesy  and  policy, 
this  power  should  not  ^  exercised  where  such 
court  of  law  has  a  concurrent  jurisdiction 
which  it  first  assumed  and  exercised  over  the 
subject  mutter,  unless  there  be  some  peculiar 
equitable  ground  for  so  doing.  The  mere  pre- 
ference of  the  orator  to  have  the  matter  deter- 
mined by  his  own  domestic  tribunal,  is  not  a 
suflScient  ground  for  such  interference.  Bank 
qf  Bellows  Falls  v.  But.  A  Bur.  B.  Co.,  28  Vt. 
470. 

3.  The  inability  of  the  court  to  enforce  an 
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injunction,  is  a  good  reason  for  not  granting  it ; 
as,  where  the  defendant  resides  out  of  the 
State  and  has  no  property  within  it  subject  to 
sequestration.    Ih. 

4.  The  ground  on  which  courts  of  equity 
intervene,  either  by  injunction  or  by  the  ap- 
pointment of  a  receiver,  in  cases  where  there 
are  conflicting  claims  as  to  the  right  and  pos- 
session of  property,  is,  that  it  seems  necessary 
in  order  to  the  preservation  of  the  property 
which  is  the  subject  matter  of  the  litigation, 
pending  the  controversy.  Chtener  v.  Rut.  <fe 
Bur.^  R^  Co,,  30  Vt.  658,  before  BarreU, 
Chancellor. 

5.  Where  the  riglit  of  possession  is  in  litiga- 
tion, a  court  of  equity  will  not,  by  preliminary 
injunction,  transfer  possession  from  one  party 
to  the  other.    lb. 

6.  Injunction  damages.  If,  upon  grant- 
ing an  injunction,  the  chancellor  makes  no 
order  as  to  the  damages  occasioned  thereby, 
and  requires  no  bond  to  secure  them,  no  dam- 
ages are  recoverable.  Sturgis  v.  Knapp, 
Vt.486. 

7.  If,  upon  granting  an  injunction,  the 
chancellor  makes  an  order  for^the  payment  of 
the  damages  occasioned  thereby,  the  court  of 
chancery,  in  the  absence  of  all  statutory  provi- 
sions or  rules  on  the  subject,  has  full  power  to 
ascertain  the  damages  by  a  reference,  though 
an  injunction  bond  be  given.  The  proceedings 
are  based  upon  the  order,  and  not  upon  the 
bond.    lb. 

8.  Where  an  injunction  bond  was  given, 
and  there  was  no  evidence  of  the  character  and 
extent  of  the  order  as  to  securing  the  damages, 
outside  the  terms  of  the  bond  ;—Held  {Poland 
and  PierpoirUj  J.  J.,  dissenting),  that  the  court 
of  chancery  could  not,  upon  dissolution  of  the 
injunction,  award  damages  in  excess  of  the 
penalty  of  the  bond.    Jb. 

9.  The  appointment  of  a  receiver,  on  the 
granting  of  an  injunction,  does  not  deprive  a 
party  of  his  damages  occasioned  by  the  injunc- 
tion during  the  continuance  of  the  receivership, 
but  the  net  receipts  of  the  receiver  should  be 
applied  in  reduction  of  the  damages.    lb. 

10.  The  trustees  of  the  bondholders  of  a  rail- 
road company  leased  the  road.  Certain  bond- 
holders, for  themselves  and  others  who  might 
join,  brought  a  bill  against  the  trustees  and  les- 
see to  set  aside  the  lease,  and  procured  an  in- 
junction  and  the  appointment  of  a  receiver. 
The  injunction  was  afterwards  dissolved  and 
possession  restored.  On  the  assessment  of  in- 
junction damages ; — Meldj  that  the  lessee  was 
thereby  released  from  all  obligation  to  pay  rents 
during  the  receivership,  and,  therefore,  the  ora- 
tors should  be  charged  with  the  loss  thereof,  to 
be  accounted  for  by  the  trustees  to  those  bond- 
holders who  did  not  participate  in  the  suit.   lb. 

11.  Sundry  iteoAs  claimed  as  damages  occa- 


sioned by  an  injunction  of  a  railroad  company, 
considered.     Tb. 

12.  Counsel  fees  in  resisting  an  application 
for  an  injunction,  and  like  fees  for  defending 
the  suit  upon  its  merits,  are  not  allowable  as 
damages  on  the  dissolution  of  the  injunction. 
lb. 

13.  On  a  former  appeal  from  chancery,  the 
amount  of  the  liability  of  the  orators  for  certain 
injunction  damages  was  fixed  by  the  decision 
at  $80,000,  being  the  penalty  of  the  injunction 
bond,  and  a  mandate  was  issued  to  the  court  of 
chancery  to  enter  a  decree  accordingly.  The 
mandate  not  having  ordered  any  interest  to  be 
computed  in  the  meantime  on  such  damages; — 
Held,  that  the  decree  afterwards  rendered  for 
that  sum,  with  interest  from  the  date  of  that 
decree,  was  according  to  the  mandate,  and  it 
was  afiSrmed.     Sturges  v.  Knapp,  86  Vt.  489. 

14.  Where  a  decree  in  chancery  ordered  the 
payment  to  the  defendants  of  a  certain  sum  as 
injunction  damages,  with  interest  from  the 
date  of  the  decree,  and  the  defendants  appealed 
for  the  refusal  of  the  court  to  allow  interest 
prior  to  that  date  ;—JSeld,  on  an  affirmance  of 
the  decree,  that  the  payment  of  the  decree  had 
been  prevented  by  the  act  of  the  defendants  in 
appealing,  and  that  interest  should  be  computed 
only  from  the  time  that  the  cause  should  there- 
after reach  the  court  of  chancery.  lb.  ;  and 
that  it  reached  the  court  of  chancery  at  the  next 
regular  term  after  the  mandate  had  been  receiv- 
ed by  the  clerk  of  the  court.  8.  C?:,  88  Vt. 
540. 

15.  Injunction  must  be  obeyed.  Although 
an  injunction  be  irregularly  obtained,  it  is  still 
an  order  of  the  court,  and  must  be  discharged 
before  It  can  be  disobeyed;  and  mere  impro- 
priety in  using  the  injunction,  or  a  delay  beyond 
the  next  term  of  the  court  to  have  the  sub- 
pcena  served,  does  not  operate  as  a  dissolution 
or  discharge  of  the  injunction.  Howe  v.  WiU 
lard,  40  Vt.  654. 

16.  A  writ  of  injunction,  until  dissolved, 
must  be  obeyed,  no  matter  how  unreasonable 
in  its  terms  or  unjust  in  its  operation.  8Ump- 
»on  V.  Putnam,  41  Vt.  388,  in  chancery.  Steele, 
Chancellor. 

17.  Process  to  enforce.  A  proceeding  for 
contempt  in  the  violation  of  an  injunction  is 
not  only  to  punish  the  gtiilty  party,  but  also, 
and  perhaps  chiefly,  to  cause  restitution  to  the 
party  injured.    lb. 

18.  In  this  case,  the  injunction  was  against 
the  removal  of  certain  machinery  intended  and 
understood  to  have  been  embraced  in  a  mort- 
gage ;  and  the  chancellor  held,  that  it  was  not 
necessary,  in  this  proceeding  for  a  contempt, 
that  the  mortgage  should  be  reformed;  and 
ordered  the  payment  of  damages  to  the  peti- 
tioner, and  a  fine  to  the  State,  to  be  enforced 
by  imprisonment.    lb* 
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19.  Also,  upon  an  af&davit  that  the  peti- 
tioner had  good  reason  to  believe  and  did  be- 
lieve that  the  defendant  was  about  to  abscond 
and  remove  from  the  State — in  which  case  the 
petitioner  would  be  remediless— the  process  to 
show  cause  was  issued  as  an  attachment  against 
the  body.     Ih, 

20.  Sundry  orders  and  processes"  set  out  in 
haee  aerba,    lb. 

21.  Notice  to  the  defendant's  solicitor,  of 
which  the  defendant  has  no  knowledge,  that  an 
injunction  will  be  applied  for,  on  a  day  named, 
to  restrain  the  defendant  from  doing  a  certain 
act,  will  not  subject  the  defendant  to  process  of 
contempt  for  doing  the  act  before  the  day 
named,  though  the  injunction  be  granted  ac- 
cording to  such  notice ;  and  qu/rre,  whether 
one  can  be  guilty  of  violating  an  injunction  in 
anticipation.    Greenkaf  v.  ZencA,  20  Vt.  281. 

22.  Appeftl.  No  appeal  lies  from  a  final 
order  of  the  court  of  chancery,  declaring  a  party 
in  contempt  for  disobeying  an  injunction.  Vilas 
V.  Burton,  27  Vt.  56. 

23.  Oonrt  protects  its  oi&cers.  Where 
the  regularity  or  validity  of  the  processes  of  the 
court  of  chancery  is  brought  in  question,  the 
court  always  interferes  to  vindicate  its  officers 
from  suits  in  other  courts,  and  exercises  its  dis- 
cretion, in  such  cases,  where  its  officers  are 
charged  with  irregularity  or  excess  of  their 
own,  in  executing  the  process  of  the  court.  A 
resort  to  a  law  court,  in  such  cases,  may  be 
treated  as  a  contempt.  Peck  v.  Crane,  26  Vt. 
146. 

24.  Pending  a  cause  in  chancery,  a  writ  of 
sequestration  was  issued,  as  an  attachment 
under  the  statute  (G.  S.  c.  29,  s.  24),  and  was 
served  by  the  sheriff,  who  was  sued  for  alleged 
misconduct  in  executing  the  writ;  whereupon 
an  injunction  was  issued  in  the  main  suit,  to 
restrain  the  suit  at  law  against  the  sheriff,  and 
from  the  granting  of  such  injunction  an  appeal 
was  taken.  Held,  (1),  that  an  appeal  lay  in 
such  case ;  (2),  that,  in  order  to  granting  the 
injunction,  it  was  not  necessary  that  a  bill 
should  have  been  first  filed  for  that  purpose  ; 
(8),  that  the  writ,  although  given  by  statute, 
.should  be  treated  like  other  writs  of  sequestra- 
tion issued  under  the  general  powers  of  the 
court,  and  to  aid  the  court  in  canying  into 
effect  its  final  decrees ;  (4),  that  the  validity  of 
the  writ,  and  the  regularity  of  its  execution, 
were  to  be  judged  of  by  the  court  of  chancery, 
and  all  redress  at  law  must  be  under  the  per- 
mission of  the  court  of  chancery ;  (5),  that  the 
sheriff,  while  serving  the  process  of  the  court, 
became  its  officer  and  was  entitled  to  its  protec- 
tion, as  if  specially  appointed ;  and  the  supreme 
court  refused  to  vacate  the  preliminary  injunc- 
tion, and  remanded  the  case.    lb, 

25.  Receivers.  Whenever  the  court  of 
chancery  has  appointed  a  receiver  or  manager. 


his  possession  is  the  possession  of  the  court  for 
the  benefit  of  the  parties  to  the  suit,  and  may 
not  be  disturbed  without  leave  of  the  court. 
Whoever  disturbs  such  possession  is  held  guilty 
of  a  contempt,  and  liable  to  be  imprisoned  for 
such  contempt.  If  any  person  claims  a  right 
paramount  to  that  of  the  receiver,  or  manager, 
he  must,  before  he  presumes  to  take  any  steps 
of  his  own  motion,  apply  \fi  the  court  of  chan- 
cery for  leave  to  assert  his  right  against  the 
receiver  or  manager.  Vt.  &  Canada  R,  Co.  v. 
Vt.  Central  R.  Co.,  before  Royce,  Chancellor, 
46  Vt.  792. 

26.  The  petitioner,  the  Central  Vermont 
Railroad  Company,  a  corporation,  was,  by 
appointment  of  the  court  of  chancery,  receiver 
and  manager  of  the  Vt.  Central  R.  Co.  and 
of  the  Vt.  &  Canada  R.  Co.  In  the  course  of  busi- 
ness, large  amoimts  due  the  petitioner  from  the 
earnings  of  these  two  roads  had  accumulated  in 
the  hands  of  corporations  and  parties  in  other 
States.  The  Vt.  <fe  Canada  R.  Co.  brought  suit 
in  Massachusetts  against  the  trustees  of  the  Vt. 
Central  R.  Co.,  and  attached  such  funds  by 
trustee  process.  The  petitioner  prayed  for  an 
order  enjoining  the  Vt.  &  Canada  R.  Co.  from 
prosecuting  said  suit  and  for  a  release  of  such 
attachment.    The  order  was  granted.    lb. 


INNKEEPER. 

1.  DeflnitJon.  Keeping  a  house  openly  for 
the  entertainment  and  accommodation  of  trav- 
elers  and  others  for  a  reward,  is  keeping  an 
inn,  whether  licensed  or  not.  and  whether  or 
not  liquors  or  wines  are  sold  there..  State  v. 
Stone,  6  Vt.  295. 

2.  Statutes.  Under  former  statutes,  now 
repealed,  no  person  could  keep  an  inn  or  house 
of  entertainment,  unless  nominated  by  the  town 
authorities  and  licensed  by  the  court.  He  was 
otherwise  subject  to  indictment,  if  he  kept  a 
house  of  entertainment  for  travelers,  though  he 
kept  no  spirits  or  wine,  and  though  he  had 
license  to  keep  a  victualing  house,  and  though 
the  town  authorities  had  refused  to  approbate  a 
sufficient  number  of  innkeepers  to  accomodate 
the  public.    lb. 

3.  Under  former  statutes,  now  repealed, 
limiting  the  amount  of  recovery,  in  an  action 
on  book  or  verbal  contract,  to  ;|1.50  for  liquors 
sold  by  an  innkeeper; — Held,  that  any  excess 
beyond  that  sum  was  not  recoverable  by  appli- 
cation upon  the  account  of  the  other  party, 
though  such  was  the  mutual  expectation  of  the 
parties  in  their  dealings.  Wood  v.  Barney,  2 
Vt.  869.    Peters  v.  Slack,  18  Vt.  590. 

4.  Relation  of  guest  and  innkeeper,  and 
measure  of  innkeeper's  liability.  The  lia- 
bility of  an  innkeeper  for  the  safe  keeping  of 
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the  goods  of  his  guest,  is  more  severe  than  that 
of  any  other  bailee,  with  the  single  exception 
of  common  carriers.  He  is  not  responsible  to 
the  same  extent  as  common  carriers,  but  the 
loss  of  goods,  while  at  the  inn,  will  be  presump- 
tive evidence  of  negligence  on  the  part  of  the 
innkeeper  or  his  domestics.  He  may,  if  he 
can,  repel  such  presumption,  and  show  that 
there  was  no  negligence  whatever,  and  that  the 
loss  was  occasioned  by  inevitable  casualty  or 
superior  force.  McDanieU  v.  RoMnBon,  26  Vt. 
816.     Merritt  v.  Clagham,  33  Vt.  177. 

5.  While  the  plaintiff  was  a  guest  at  the 
defendant's  inn,  his  horses  were  destroyed  by 
the  burning  of  the  barn  where  they  were  stabled 
—the  fire  being  the  work  of  an  incendiary,  as 
supposed.  It  was  conceded,  that  **  there  was 
no  negligence,  in  point  of  fact,  in  the  defend- 
ant or  bis  servants  in  the  care  of  the  bam  and 
property."  Held,  that  the  plaintiff  could  not 
recover.    Merritt  y.  Claghom. 

6.  An  innkeeper  may,  by  special  contract, 
increase  or  restrict  his  general  responsibility 
for  the  goods  of  his  guest.  McBanieU  v.  BobtH- 
mm,  26  Vt.  316. 

7.  A  traveler  who  puts  up  his  hor^  with  its 
equipage,  as  carriage,  harness,  &c.,  at  an  inn, 
becomes  a  guest  quoad  the  horse  and  its  equi- 
page, and  the  innkeeper  is  responsible  therefor 
as  innkeeper,  although  the  traveler  may  take 
his  meals  and  lodge  elsewhere ;  and,  quoBre, 
whether  this  responsibility  in  such  case  extends 
to  the  traveler's  luggage,  or  other  property, 
left  with  the  innkeeper  at  the  same  time.  Ih. 
(8.  a,  28  Vt.  887.) 

8.  Where  one  becomes  a  guest  at  an  inn  by 
leaving  his  horse  for  keep,  and  takes  a  room  in 
the  inn  and  a  part  of  his  meals  and  lodgings 
there,  the  relation  continues  during  the  personal 
absence  of  the  guest  while  taking  his  meals  and 
lodging  elsewhere,  but  retaining  his  room  and 
intending  to  return  to  the  inn.  In  such  case ; 
—Held,  that  the  innkeeper  would  be  responsi- 
ble, as  such,  for  the  safe  keeping  of  a  bag  of 
gold  delivered  to  him  at  the  inn  by  tne  guest,  at 
evening,  when  starting  out  to  lodge  elsewhere, 
but  intending  to  return  to  the  inn  the  next 
morning.    lb. 

9.  Although  an  innkeeper  may,  under. pe- 
culiar circumstances,  be  excused  for  the  loss  of 
the  goods  of  his  guest,  when  stolen  *^  by  a  bur- 
glarious entry  from  without,"  yet  this  can 
be  only  by  proof  of  some  of  the  circumstances 
ordinarily  attending  the  breaking  of  a  house 
securely  fastened,  and  that  it  was  without  any 
fault  or  B^ligence  on  his  part.    Ih, 

10.  The  plaintiff  put  up  at  the  defendant's 
inn,  with  his  horse,  wagon,  &c.  After  some 
days'  stay  as  a  guest,  the  plaintiff  left  with  the 
defendant  a  bag  of  gold  for  safe  keeping  over 
nigfat,  and  immediately  left  the  inn,  then  in- 
tending to  terminate  his  personal  stay  at  the 


inn,  and  not  to  return  as  a  personal  guest,  but 
did  not  take  away  the  horse,  wagon,  and  their 
appendages.  Held,  that,  as  to  the  bag  of  gold, 
the  relation  of  innkeeper  and  guest  did  not 
exist,  and  that  the  defendant  was  not  liable,  as 
innkeeper,  for  the  loss  thereof,  the  jury  having 
found  that  the  delivery  of  the  bag  of  gold  was 
a  distinct  transaction,  disconnected  in  conside- 
ration, and  in  fact,  from  the  delivery  and  keep- 
ing of  the  horse.  MoDarUels  v.  Robinwn,  28 
Vt.  887. 

11.  The  plaintiff,  a  minor,  went  with  his 
father,  with  his  father's  horse  and  wagon,  to  the 
defendant's  inn  to  attend  the  trial  there  of  a  suit 
brought  by  the  defendant  against  the  father. 
On  their  arrival,  the  horse  and  wagon  were 
delivered  to  the  defendant's  servant  to  be  put 
up  and  taken  care  of,  and  the  plaintiff  and  his 
father  entered  the  inn  where  the  defendant  was 
in  charge,  and  took  off  their  overcoats  in  the 
presence  of  the  defendant.  In  due  time,  the 
father  called  for  dinner  for  himself  and  the 
plaintiff,  which  was  had,  and  they  remained 
until  evening,  when  the  bill  for  the  entertain- 
ment and  feed  of  themselves  and  horse  was 
paid  by  the  father,  and  they  left.  Held,  that 
the  relation  of  guest  and  innkeeper  was  thereby 
treated  between  the  plaintiff  and  defendant. 
Read  v.  AnUdon,  41  Vt.  16. 

12.  Such  guest,  on  entering  the  inn,  took 
off  his  overcoat  and  gloves,  not  delivering  them 
to  the  innkeeper,  nor  to  any  of  his  servants, 
nor  calling  his  attention  to  them ;  but  the  guest 
folded  up  his  coat  and  laid  it  on  a  bench  in  the 
room,  with  his  gloves  under  the  coat.  In  an 
action  against  the  innkeeper  for  the  loss  of  the 
gloves ; — Held,  that  it  was  a  question  for  the 
jury,  whether  the  plaintiff  was  so  careless  in 
his  disposition  of  the  gloves,  as  to  exonerate 
the  innkeeper.    lb, 

A  guest  at  an  inn  is  bound  to  use  reasonable 
eare  and  prudence  in  respect  to  the  safety  of 
his  goods,  so  as  not  to  expose  them  to  unneces- 
sary danger  of  loss.    lb. 


INSANE  PERSON. 

1.  His  torts.  A  lunatic  is  liable,  civilly, 
for  his  tort.  In  trover  against  the  defendant 
for  killing  an  ox  which  the  plaintiff  had 
bailed  to  him  •,—Held,  that  it  was  no  defense 
that  the  defendant  was  insane  when  he  killed 
the  ox,  and  that  the  plaintiff  knew  him  to  be 
insane  when  he  bailed  the  ox  to  him.  Morse  v. 
Crawford,  17  Vt.  499. 

Nboligbncb,  19-21. 

2.  Divorce.  Insanity  is  a  full  defense  for 
all  acts  which  by  the  statute  are  grounds  of 
granting  a  divorce ;  as,  adultery.  Nichols  v. 
Nichols,  81  Vt.  328. 
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3.  Oontracts.  An  administrator  may  show 
the  insanity  of  his  intestate,  in  avoidance  of  his 
contract.    LauU  v.  Pinniek,  1.  Tyl.  247. 

4.  If  one  make  a  contract  with  a  lunatic  and 
under  it  furnish  him  money  and  render  services, 
which,  however,  prove  of  no  benefit  to  him,  no 
recovery  can  be  had  of  him  therefor,  although 
the  party  acted  in  good  faith,  supposing  him  to 
be  sane,  provided  the  party  was  put  upon 
inquiry  and  acted  negligently.  Lincoln  v. 
Bwkmaster,  82  Vt.  662. 

5.  The  defendant,  being  under  guardianship 
as  an  inaane  person,  on  account  of  some  mis- 
management of  his  property,  hin^d  the  plaintiff 
to  do  his  housework,  and  she  did  it  for  a  year. 
The  defendant  managed  his  farm,  property  and 
household  affairs  without  interference  of  his 
guardian,  who  recognized  this  contract.  After 
the  guardian's  death,  the  plaintiff  brought  suit 
for  her  labor.  Ileld^  that  the  defendant  was 
liable.     BlauideU  v.  Holmes,  48  Vt.  492. 

6.  Issnrance.  The  insured  took  his  own 
life  by  shooting  himself.  His  policy  of  life  in- 
surance liad  a  proviso  that  it  should  *' be  void 
and  of  no  effect "  if  he  ''shall conmait  suicide. 
In  an  action  by  his  administrator  upon  the 
policy,  the  supreme  court  declared  the  law  as 
follows:  *'To  warrant  a  recovery,  it  is  not 
enough  for  the  jury  to  find  that  the  mind  of  the 
deceased  was  so  impaired  that  he  was  incapable 
of  distinguishing  between  right  and  wrong,  but 
they  must  be  satisfied  that  his  mind  was  so 
overthrown  that  he  had  no  power  to  resist  the 
insane  impulse  to  take  his  life,  so  that  the  act 
was  the  direct  and  inmiediate  consequence  and 
result  of  his  insanity ;  in  short,  that  the  taking 
of  his  life  was  an  insane  act,  in  respect  to  which 
his  reason  was  powerless."  HcUhawap  v. 
Natianai  Life  Ins.  Co.,  48  Vt.  886.  Insur- 
ance, 18. 

7.  Marriage.  Marriages  of  lunatics  and 
idiots,  and  other  marriages  not  declared  to  be 
absolutely  void  by  statute,  were  intended  to  be 
valid  unless  avoided  by  the  process  provided 
by  the  statute,  although,  when  so  avoided,  they 
would  be  void  from  the  beginning.  (G.  S.  c. 
70,  ss.  1-2-8.)  Wiser  v.  Lockwood,  42  Vt. 
720. 

8.  A  female  infant  was  married  to  a  man 
who  was  at  the  time  insane,  and  ever  remained 
so  until  his  death,  leaving  her  surviving.  They 
had  cohabited  as  husband  and  wife.  Held, 
that  she  was  entitled  to  a  share  in  his  estate  as 
his  widow.    lb. 

9.  Domicile.  The  guardian  of  an  insane 
person  may  appoint  the  place  of  his  ward's 
residence,  and  change  and  determine  his  domi- 
cile.    Anderson  v.  Anderson,  42  Vt.  860. 

10.  By  G.  8.  c.  48,  s.  17,  administration  of 
the  estate  of  an  inhabitant  of  this  State  shall  be 
granted,  and  his  estate  settled,  "  in  the  probate 
district  in  which  he  shall  have  resided  at  the 


time  of  his  death."  A  resided  with  his  family 
and  did  business  in  Woodstock,  and  was  there 
taken  insane,  and  was  sent  to  the  insane  asylum 
at  Brattleboro,  in  June,  1866,  when  a  guardian 
was  appointed,  who  proceeded  to  settle  up  the 
ward's  affairs  at  Woodstock,  and  at  the  request  of 
the  ward's  wife,  removed  the  family  to  Mont- 
pelier,  in  another  probate  district,  to  reside  for 
an  indefinite  time,  or  until  the  ward  should  die 
or  recover,  taking  with  the  family  the  ward's 
furniture  and  effects,  and  the  family  resided  in 
Montpelier  until  the  death  of  the  ward  in  Aug- 
ust 1868,— the  guardian  in  the  meantime  sup- 
porting the  ward  in  the  asylum.  Administration 
of  the  ward's  estate  was  granted  in  the  probate 
district  embracing  Montpelier,  and,  on  appeal 
to  the  county  court,  the  decree  of  the  probate 
court  was  aflSrmed.  Held,  that  the  personal 
presence  of  the  ward  at  Montpelier  was  not 
necessary  to  constitute  his  domicile  there,  under 
the  circumstances,  and  the  judgment  of  the 
county  court  was  affirmed.    lb. 

11.  Inqnisitioii— Quardiansbip.  An  in- 
quisition  and  adjudication  of  lunacy  is  only 
presumptive  evidence  of  the  fact,  and,  on  an 
appeal,  the  fact  may  be  traversed  and  tried  by 
a  jury.     Shumvay  v.  Shumiray,  2  Vt.  889. 

12.  It  is  not  a  bar  to  the  allowance  of  a 
will,  that  it. was  made  after  the  testator  had 
been  adjudged  insane  upon  an  inquisition,  and 
while  he  was  under  guardianship,  as  such. 
Robimon  v.  Robinson,  89  Vt.  267. 

13.  Where  a  resident  of  this  State  was  taken 
to  an  inebriate  asylum  in  Massachusetts,  and  a 
citizen  of  that  State  was  there  appointed  his 
guardian  ;—//i^M,  that  that  did  not  of  itself 
put  an  end  to  an  agency  in  behalf  of  such  per- 
son, before  existing,  as  respects  property  in  this 
State  not  given  into  the  custody  of  the  guar- 
dian ;  since  it  does  not  follow  from  an  adjudi- 
cation of  insanity,  that  the  insanity  is  neces- 
sarily of  that  character  which  disqualifies  the 
person  from  entering  into  a  valid  contract. 
Motley  V.  Head,  48  Vt.  688. 

14.  One  under  guardianship  as  an  insane 
person,  applied  for  a  discharge,  and  an  examina- 
tion was  had,  but  the  report  of  the  examining 
justices  was  not  made  until  after  the  death  of 
the  ward.  Upon  the  filing  of  the  report,  the 
probate  court  decreed  that  the  guardiansliip  be 
discharged.  Held,  that  the  whole  proceedings 
after  the  death  were  void.  Fairchild  v.  Bos- 
comb,  36  Vt.  898. 

15.  Exceptions  do  not  lie  to  the  decision  of 
the  county  court  in  proceedings  under  the  act 
of  1870,  No.  88,  entitled  **  An  act  for  the  relief 
of  the  families  of  insane  persons."  Stiles  v. 
Windsor,  46  Vt.  620. 

16.  Action.  Plea  in  abatement,  that  the 
plaintiff  was  insane  and  was  under  guardian- 
ship;—^^sW  sufficient.  Collard  v.  Crane, 
Brayt.  18. 
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17.  A  suit  in  behalf  of  an  insane  person, 
under  guardianship,  must  be  brought  by  tlie 
guardian  in  behalf  of  his  ward.  Holden  v. 
Smnlin,  30  Vt.  177.  Lincoln  v.  Thrall,  84  Vt. 
110. 


IN80LVEN0Y. 

1.  Effect  of  foreign  insolvent  laws.  A 
discliarge,  under  the  insolvent  acts  of  another 
State,  is  no  bar  to  an  action  in  this  State  upon 
the  same  contract,  though  such  acts  were  in 
existcnoe  when  the  contract  was  made,  and 
both  parties  were  then,  and  at  the  time  of  such 
discharge,  and  are  now,  citizens  of  such  other 
State — such  acts  being  unconstitutional,  as  im- 
pairing the  obligation  of  contracts.  Herring  v. 
Selding,  2  Aik.  12.  Perdy  v.  Walker,  Brayt. 
37. 

2.  The  plaintiff,  resident  in  Vermont, 
through  his  factors  in  New  York  sold  goods 
there  to  the  defendant,  resident  in  Massachu- 
setts, and  took  the  defendant's  note  therefor 
payable  in  New  York.  Held,  that  the  plaintiff 
was  not  affected  by  insolvent  proceedings 
against  the  defendant  in  Massachusetts  to  which 
the  plaintiff  had  not  assented— as,  by  the  pre- 
sentation of  his  claim  to  the  commissioners  for 
allowance.     Blackman  v.  Green,  24  Vt.  17. 

3.  A  promissory  note  was  executed  in  Can- 
ada, the  maker  and  payee  being  both  residents 
of  Canada,  and  was  made  payable  generally. 
The  maker  went  into  bankruptcy  in  Canada, 
and  the  note  was  there  presented  and  allowed 
in  bankruptcy.  Afterwards,  but  before  the 
bankrupt's  discharge,  and  after  maturity  of  the 
note,  it  was  indorsed  in  this  State  for  value  to 
the  plaintiff,  a  resident  of  this  State,  who  was 
ignorant  of  the  proceedings  in  bankruptcy,  and 
of  any  defense  to  the  note.  Held,  that  the 
final  discharge  of  the  bankrupt  was  a  defense 
to  the  note  in  the  hands  of  the  plaintiff.  Peek 
V.  Hibbard,  26  Vt.  698. 

4.  The  defendant  became  indebted  to  the 
plaintiff  on  a  contract  made  in  Vermont  and  to 
be  there  performed,  both  being  then  residents 
of  Vermont.  Afterwards  both  became  and 
remained  resident  citizens  of  Massachusetts, 
and  there  the  plaintiff  obtained  a  judgment  for 
his  debt.  Afterwards  he  brought  suit  in  Ver- 
mont on  said  judgment  by  attachment  of  the 
defendant's  property  therein,  pending  which, 
proceedings  in  insolvency  were  instituted  in 
Massachusetts,  under  which  the  defendant  got 
his  discharge,— the  insolvent  act  providing  for 
the  discharge  of  all  provable  debts  '•^due  to  any 
person  resident  in  Massachusetts  at  the  time  of 
the  first  publication  of  notice,"  Ac.  HeM,  that 
whether  the  debt  be  treated  as  the  original  in- 
debtedness, or  the  judgment,  it  was  discharged 


by  the  insolvency  proceedings  in  Massachusetts, 
and  that  they  were  a  bar  to  this  action.  Hall 
V.  Winehell,  88  Vt.  588. 

5.  The  assignee  of  an  insolvent  under  the 
insolvent  laws  of  another  State,  cannot,  in  this 
State,  maintain  an  action  in  his  own  name  to 
recover  a  non-negotiable  debt  due  the  insolvent, 
although  the  statutes  of  that  State  expressly 
provide  that  he  may  do  so,  and  although  all  the 
parties  reside  there.  Fi«k  v.  Braekett,  32  Vt. 
798 ;  and  see  Pickering  v.  Fisk,  6  Vt.  102. 


IN8X7BANCE. 

I.     Fire  Iksitrance. 
II.    Life  Insurance. 

I.    Fire  Insurance. 

1.  The  representation.  Where  a  fact 
material  to  the  risk  is  suppressed  in  the  appli- 
cation for  a  policy  of  fire  insurance,  the  receipt 
of  subsequent  premiums,  without  knowledge  of 
the  suppressed  fact,  does  not  validate  the 
policy.  Held,  that  such  knowledge  is  not 
necessarily  proved  by  the  fact  that  an  agent  of 
the  insurance  company  visited  the  premises, 
under  a  resolution  appointing  him  **to  go  and 
examine  the  factories  as  to  their  safety  and 
internal  construction."  Allen  v.  Vt,  Mutual 
Ins.  Co,,  12  Vt.  366. 

2.  In  contracts  of  insurance,  parol  repre- 
sentations or  concealments,  materially  affecting 
the  risk,  may  avoid  the  policy,  when  in  other 
contracts  like  representations  would  not  have  a 
like  effect.  But  in  regard  to  other  incidents 
of  a  contract  of  insurance,  the  same  rules  of 
construction  apply  as  to  other  contracts.  Farm- 
ers' M.  F.  Ins.  Co.  V.  Marshall,  29  Vt.  23. 

3.  By  the  charter  of  the  Vt.  Mutual  Fire 
Ins.  Co.  it  was  provided,  that  when  the  insurefd 
had  any  less  interest  than  a  fee  simple  in  the 
buildings,  &c.,  insured,  the  policy  should  be 
void  unless  the  true  title  was  expressed  in  the 
application.  In  this  case,  the  insured  had  an 
equitable  fee  simple  in  the  property,  but  by  a 
deed  defective  as  a  formal  conveyance  of  legal 
title.  In  his  application  he  represented  the 
property  generally  as  **hi8."  Held  (1),  that 
such  equitable  title  was  as  much  an  insurable 
interest  as  a  strictly  legal  title ;  (2),  that  it  was 
truly  represented  in  the  application  as  **his," 
meaning  a  fee  simple;  (3),  that  the  **Iess 
estate,"  as  expressed  in  the  charter,  meant  an 
estate  of  less  duration  than  a  fee  simple,— as, 
an  estate  for  life,  for  years,  &c.  Sudft  v.  Vt. 
Mutual  Fire  Ins,  Co.,  18  Vt.  305. 

4.  A  policy  of  insurance  provided  that,  **if 
the  interest  or  property  insured  be  leasehold, 
or  that  of  mortgage,  or  any  other  interest  not 
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In  fee  simple  in  case  of  real  estate,  or  absolute 
as  to  personal  property,  such  must  be  made 
known  to  this  company  and  expressed  in  the 
policy."  In  an  insurance  by  two,  whose  inter- 
ests combined  made  up  the  whole  interest ; — 
Held,  that  it  was  not  necessary  that  the  interest 
of  each  in  the  property  should  be  defined. 
BanHn  v.  Andes  Im.  Co.,  47  Vt.  144. 

5.  Alienation.  Where  a  policy  of  fire  in- 
surance was,  by  its  terms,  made  void  if  the 
property  should  be  '^alienated  by  sale  or  other- 
wise," and  the  insured  executed  a  conveyance 
and  took  a  reconveyance  of  the  title  simultane- 
ously, leaving,  by  a  constructioA  of  both  instru- 
ments as  one,  a  mere  contingent  interest  in  the 
first  grantee,  or  naked  right  to  purchase  and 
appropriate  the  property  on  payment  of  a  cer- 
tain sum  at  a  certain  time,  unaccompanied  by 
pcMsession  or  right  of  possession  in  the  mean- 
time;— Held,  that  this  was  not  such  an  aliena- 
tion as  avoided  the  policy.  Tittemore  v.  Vt. 
Mutual  F.  Ins.  Co.,  20  Vt.  646. 

6.  Where  a  policy  of  fire  insurance  was 
issued  to  a  mercantile  firm  upon  goods,  &c.,  in 
their  store,  and  one  of  the  partners  died,  after 
which  the  survivor  (the  plaintiff )  according  to 
a  provision  in  the  partnership  articles,  but  of 
which  the  insurance  company  (the  defendant) 
had  no  knowledge,  took  the  goods  at  a  price 
stipulated,  as  his  own,  and  added  to  the  stock 
and  continued  the  business  in  his  own  name, 
and  the  goods  were  then  burned  •,—Held,  that 
under  the  policy  he  could  recover  for  all  the 
goods  in  the  store  at  the  death  of  his  partner, 
but  could  not  recover  for  the  goods  added  to 
the  stock  after  such  death.  Wood  v.  Rutland 
&  Addison  Ins.  Co.,  81  Vt.  562. 

7.  But  where,  in  such  case,  the  plaintiff, 
after  the  death  of  his  partner,  informed  the 
agent  of  the  defendant  of  the  facts,  and  was  in- 
formed by  the  agent  that  no  change  in  the 
policy  nor  further  action  by  the  , plaintiff  in  re 
spect  thereto  was  necessary,  and  the  agent 
then  verbally  agreed  that  the  policy  should  ap- 
ply to  cover  all  the  goods,  and  the  defendant, 
being  informed  of  such  understanding  and 
agreement  with  the  agent,  assented  thereto,  and 
collected  the  assessments  thereafter  laid  until 
the  loss ; — Held,  that  upon  a  declaration  setting 
forth  all  such  facts,  the  plaintiff  was  entitled  to 
recover  the  entire  loss,— there  being  nothing 
in  the  defendant's  charter,  by-laws,  or  the 
policy,  as  to  the  alienation  of  goods,  nor  any 
provisions  as  to  kow  the  policy  should  be  con- 
firmed to  a  vendee,  or  that  it  should  be  in  writ 
ing.     lb. 

8.  Ratification.  A  fire  insurance  policy 
upon  buildings  was  issued  running  to  the 
insured,  his  heirs  and  assigns,  upon  the  pay- 
ment of  a  premium  covering  the  whole  term  of 
the  insurance.  The  charter  and  by-laws  of 
the  insurance  company,  incorporated  into  the 


policy,  provided  that  the  policy  should  become 
void  upon  an  alienation  of  the  property ;  but 
that  the  alienee,  having  the  policy  assigned  to 
him,  might  have  it  ratified  and  confirmed  to 
him  upon  application  to  the  directors  with  their 
consent  within  80  days  after  such  alienation, 
&c.  ;  and  that  it  should  be  void  until  such  con- 
firmation. The  buildings  were  conveyed  and 
the  policy  assigned  Nov.  11,  and  the  buildings 
burned  Nov.  19,  and  on  the  20th  the  assignee 
applied  to  have  the  policy  ratified  and  con- 
firmed to  him,  which  the  directors  refused. 
Upon  a  bill  in  chancery  by  the  assignee  against 
the  company ; — Held,  that  the  right  to  refuse 
a  confirmation  was  not  arbitrary,  and  as  there 
was  no  cause  to  refuse  to  ratify  the  assignment, 
beyond  the  fact  of  the  loss  which  was  insured 
against,  the  assignee  was  entitled  to  have  the 
same  ratified,  and  a  decree  was  directed  to  be 
entered  in  his  favor  for  the  amount  of  the  loss. 
Boynton  v.  Farmers',  dte.,  Ins.  Co.,  48  Vt. 
256. 

9.  Agent.  One  P,  assuming  to  act  as  agent 
of  an  insurance  company,  procured  from  the 
defendant  an  application  for  insurance  and  for- 
warded it  to  the  company,  upon  which  the 
company  issued  a  policy.  P  was  then  in  treaty 
for  an  appointment  as  agent,  and  such  agency 
was  soon  after  conferred  by  the  company  and 
a  bond  taken  from  him,  bearing  date  previous 
to  the  date  of  the  policy,  reciting  that  P  **« 
appointed  agent,"  &c.,  and  binding  him,  with 
surety,  to  faithful  performance  of  his  duty  as 
such  agent.  Aeld,  that  these  acta  of  the  com- 
pany were  a  ratification  of  P*s  agency  in  pro- 
curing the  application.  Farmeri  M.  F.  Ins. 
Co.,  V.  Marshall,  29  Vt.  28. 

10.  As  to  the  authority  of  a  soliciting  insur- 
ance agent  to  bind  his  principal  by  particular 
representations,  this  is  said  to  depend  upon  the 
fact  whether  a  given  representation  was  really 
calculated  to  impose  upon  a  careful  and  prudent 
man  as  to  his  authority.    Ih, 

11.  Bight  to  sue.  A  person  who  has 
acquired  title,  by  levy  of  execution,  to  premises 
insured  by  the  execution  debtor  against  fire,  is 
not  entitled  to  the  proceeds  of  the  policy,  in 
case  of  a  loss.  The  contract  of  insurance  is  in 
general  confined  to  the  parties  to  it.  Plimpton 
V.  Farmers',  de.,  Ins.  Co.,  43  Vt.  497. 

12.  Service  of  writ.  G.  S.  c.  87,  ss.  5— 
9,  providing  for  the  appointment  of  attorneys 
in  this  State  by  foreign  insurance  companies  to 
receive  service  of  process,  apply  only  to  such 
companies  as  make  contracts  of  insurance 
within  this  State.  Tlieir  purpose  was  to  pro- 
vide, by  service  of  process  on  such  attorney,  a 
method  for  obtaining  jurisdiction  over  the 
company,  in  cases  where  the  court  already  had 
jurisdiction  of  the  cause  of  action,  and  not  to 
provide  means  for  obtaining  jurisdiction  of  a 
cause  of  action,  where  no  such  jurisdiction 
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before  existed.      Sawyer  v.  North  Ameriean 
Life  Ins.  6?i>.,  46  Vt.  697. 

13.  Limitation  of  suit.  A  stipulation  in 
a  policy  of  insurance  that  no  action  shall  be 
sustainable  upon  it  unless  conunenced  within 
twelve  months  after  the  loss,  is  binding,  and 
bars  a  suit  conunenced  after  that  time,  although 
a  prior  suit  was  commenced  within  that  time 
and  failed  without  the  plaintifTs  fault.  Wilson 
V.  ^tna  Ins,  Co.,  27  Vt.  99. 

14.  A  cause  of  action  upon  a  policy  of  in- 
surance, which  has  become  barred  by  sulTering 
the  time  to  expire  which  is  fixed,  in  the  charter 
of  the  company,  as  a  limitation  for  the  com- 
mencement of  an  action  for  a  loss,  is  not  revived 
by  an  acknowledgment,  or  a  new  promise.  Wil- 
Uams  V.  Vt.  Mutual  F.  Ins.  Co.,  20  Vt.  222. 

15.  Section  7  of  the  act  incorporating  the 
Vt.  Mutual  Fire  Ins.  Co.,  limiting  the  time  for 
the  bringing  of  an  action  after  a  loss,  applies  as 
well  to  the  case  where  the  directors  wholly  dis- 
allow the  claim,  as  where  they  disallow  it  only 
in  part.  Button  v.  Vt.  Mutual  Fire  Ins.  Co., 
17  Vt.  369. 

16.  Jurisdiction— Premiuiii  note.  An 
insurance  premium  note,  payable  in  such  pro- 
portions and  at  such  times  as  the  directors  may 
require,  is  a  promissory  note  for  the  full  sum 
payable  by  instalments,  and  the  jurisdiction  of 
the  court,  in  a  suit  upon  it,  is  determined  by 
the  amount  of  the  note,  and  not  by  the  assess- 
ments made  and  due  upon  it— they  not  being 
*•  indorsements"  to  be  "deducted."  Washing- 
ton Co.  Ins.  Co.  V.  MiUer,  26  Vt.  77.  Farmer^ 
Ins.  Co.  V.  Marshall,  29  Vt.  23.  Windham  Co. 
Ins.  Co.  V.  Pi^ee,  36  Vt.  16. 

II.    Life  Insurance. 

17.  Oonstruction  of  policy.  An  entry 
upon  the  margin  of  a  life  insurance  policy, 
issued  as  a  "paid  up  policy"  in  exchange  for 
an  endowment  policy  upon  which  two  annual 
premiums  had  been  paid,  partly  by  two  notes, 
was  as  follows:  "This  policy  is  conditional 
on  the  interest  on  the  two  notes  given  in  part 
payment  for  two  premiums  paid  on  No.  10,6 
being  paid  in  advance."  Held,  (1),  that  this 
marginal  entry  was  part  of  the  policy,  the  same 
as  though  inserted  in  the  body  of  it ;  (2),  that 
the  interest  on  the  two  notes  l)ecame  practically 
a  premium  upon  the  policy,  payable  according 
to  the  terms  of  the  notes,  viz. :  annually  in 
advance ;  (3),  that  the  non-payment,  in  advance, 
of  the  second  year*s  interest  worked  a  forfeiture 
of  the  policy  from  that  date.  Patch  v.  Phomix 
Ins.  Co.,  44  Vt.  481. 

18.  Suicide  clause.  A  policy  of  life  insur 
ance  contained  a  provision  to  become  void,  if 
the  insured  "shall  die  by  suicide."  He  did  die 
by  shooting  himself,  but  it  was  claimed  that 
this  was  the  result  of  his  insanity.    As  to  the 


degree  of  insanity  which  would  excuse  the  act 
and  save  the  policy,  the  court  said  :  "It  dois 
not  follow,  because  we  can  see  that  an  insane 
man  knows  that  if  he  blows  his  brains  out  it 
will  kill  him,  and  that  be  does  that  act  for  that 
purpose,  that  therefore  the  act  was  that  of  a 
sane  mind,  voluntarily  and  deliberately  done"  ; 
and  adopted  the  language  of  Hunt,  J.,  in  Life 
Ins.  Co.  V.  Terry,  15  Wallace's  R.  680;— and 
said  further :  "It  is  not  enough  for  the  jury 
to  find  that  the  mind  of  the  deceased  was  so 
impaired  that  he  was  incapable  of  distinguish- 
ing between  right  and  wrong,  but  they  must  be 
satisfied  that  his  mind  was  so  overthrown  that 
he  had  no  power  to  resist  the  insane  impulse  to 
take  his  life,  so  that  the  act  was  the  direct  and 
immediate  consequence  and  result  of  his  insan- 
ity ;  in  short,  that  the  taking  of  his  life  was  an 
insane  act,  in  respect  to  whicli  his  reason  was 
powerless."  Hathattay  v.  National  Life  Ins. 
Co.,  48  Vt.  385.    Insane  Person,  6. 

19.  Eridence.  Suicide,  like  any  other  ex- 
traordinary and  unnatural  act,  has  a  tendency 
to  show  insanity.    Ih. 


INTEBE8T. 

1.  When,  and  when  not,  recoverable. 

Interest  is  allowed,  whenever  there  is  a  con- 
tract to  pay  it,  either  express  or  implied ;  or 
where  the  party  is  legally  in  default.  In  the 
latter  case,  compensation  in  damages,  equal  to 
the  interest,  may  be  allowed.  Hctuxhurst  v. 
Hovey,  26  Vt.  544,  547.  ErnrU  v.  Nason,  11 
Vt.  122.     Pcmlet  v.  Sandgate,  19  Vt.  621. 

2.  Except  where  there  is  an  express  con- 
tract for  interest,  it  is  only  recoverable  as 
damages  for  the  detention  of  the  money  which 
the  party  ought  to  pay.  Abbott  v.  Wilmot,  22 
Vt.  437. 

3.  Where  there  is  no  express  contract  to 
pay  interest,  no  implied  contract  to  pay  it 
arises,  and  it  is  not  recoverable,  except  where 
the  party  has  neglected  to  make  payment  after 
it  was  his  duty  to  do  so.  Evans  v.  Beekwith, 
37  Vt.  285.  Brainerd  v.  Champlain  Tr.  Co., 
29  Vt.  154.      Sprague  v.  Spragve,  30  Vt.  483. 

4.  It  is  well  settled  in  this  State,  that  if  the 
contract  is  silent  on  the  subject  of  interest,  but 
does  not  by  implication  exclude  it,  the  law  im- 
plies that  interest  is  to  be  paid  on  money  due 
and  payable  under  the  contract,  from  the  time 
the  money  becomes  payable  and  should  bo 
paid.  Barrett,  J.,  in  Vt.  dt  Can.  R.  Co.  v. 
Vt.  Central  R.  Co.,  34  Vt.  65. 

5.  In  this  State,  the  general  rule  is  that  in- 
terest is  given  after  the  debt  is  due,  without 
any  special  contract  to  pay.  The  cases  where 
interest  is  not  given  must  appear  to  stand  upon 
some  special  reason  for  withholding  it.  Poland, 
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C.  J.,  in  Sumner  v.  Beehe,  fH  Vt.  562.     Limi- 
tations, 85. 

6.  The  law  will  always  imply  a  contract  to 
pay  interest  upon  a  debt  payable  on  demand, 
after  demand  made,  by  way  of  damages  for  the 
delay.     OUawn  v.  Briggt,  28  Vt.  186. 

7.  In  an  action  for  goods  sold  by  a  merchant 
in  London  to  a  merchant  in  Montreal,  where 
there  was  a  running  account,  and  no  stipulation 
as  to  time  of  payment  or  as  to  interest,  nor  de- 
mand of  payment  was  proved,  interest  was  al- 
lowed to  be  cast  only  from  the  service  of  the 
writ.  Houghton  v.  Hagar,  Brayt.  188.  19 
Vt.  681. 

8.  According  to  general  usage  and  the 
course  of  decisions  in  this  State,  interest  is  al- 
lowed upon  a  merchant's  accoimts  after  the  ex- 
piration of  the  understood  or  usual  time  of 
credit.  Raymond  v.  I%ham,  8  Vt.  258.  2  Vt. 
536. 

9.  Where  a  party  agrees  to  jwiy  money  after 
his  return  from  A,  he  is  entitled  to  a  reasonable 
time,  after  his  return,  to  make  the  pajrment, 
before  being  chargeable  with  interest.  Abbott 
V.  Wilmot,  22  Vt.  487. 

10.  In  a  case  where  a  party  is  not  entitled 
to  interest  by  any  contract,  and  he  receives  his 
money  without  making  any  claim  for  interest, 
it  is  very  difficult  to  see  upon  what  ground  he 
can  afterwards  make  a  claim  for  it.  Long 
silence  without  claim,  after  payment  of  the 
principal,  is  ample  evidence  of  a  waiver  of  such 
claim.    lb. 

11.  A  mutual  attempt  at  settlement  of  ac- 
counts may  fairly  enough,  perhaps,  be  regarded 
as  a  demand  or  claim  of  payment,  upon  both 
sides,  for  what  should  happen  to  be  due,  so  as 
to  warrant  the  allowance  of  interest  from  that 
date.     Ole(M0n  v.  Briggt,  28  Vt.  185. 

12.  Interest  was  refused  to  an  administrator 
upon  his  account,  under  special  circumstances, 
and  where  sufficient  funds  of  the  estate  might 
have  been  subject  to  his  control.  Bvarts  v. 
Nason,  11  Vt.  122. 

13.  So,  where  all  presumption  of  any  under- 
standing that  interest  should  be  paid  was  re- 
butted— as,  where  services  were  rendered  from 
time  to  time  for  many  years,  without  time  of 
payment  agreed  upon,  and  not  charged  nor  pre- 
sented until  after  the  death  of  the  debtor,  in- 
terest was  refused,  except  from  and  afier  such 
death.    -JTew^W  v.  Keith,  11  Vt.  214. 

14.  The  decree  upon  a  creditor's  bill  was, 
that  certain  property  of  the  intestate  debtor  in 
the  hands  of  the  defendant  should  be  brought 
into  a  course  of  administration,  as  assets  of  his 
estate.  Held,  that  the  defendant  should  not  be 
charged  with  interest  upon  the  value,  the  prop 
erty  not  having  been  disposed  of  by  him.  Mor»e 
V.  Slason,  16  Vt.  319. 

15.  A  mere  depositary  of  money,  like  a 
trustee,  receiver,  bailee,  or  stake-holder,  is  not 


chargeable  with  interest  unless  upon  contract 
to  pay  it,  or  as  damages  for  a  wrongful  neglect 
to  pay  over  when  denuinded.  ffcmoett  v.  Farm, 
d  Meeh.  Bank,  26  Vt.  100. 

16.  An  agent  receiving  money  for  his  prin- 
cipal, or  an  attorney  for  his  client,  is  not  liable 
for  interest  thereon,  unless  he  has  received 
special  instructions  to  remit  as  fast  as  collected, 
or  is  in  default  by  neglecting  to  render  an  ac- 
count.    HatiarhurH  v.  Hocey,  26  Vt.  544. 

17.  Tlie  plaintiffs  had  for  several  years  sold 
to  the  defendant  large  quantities  of  wood,  which, 
it  was  understood,  would  be  and  which  were 
settled  and  paid  for  in  the  winters  following 
the  several  deliveries,  neither  party  expecting 
interest  to  be  ])aid  to  the  time  of  such  annual 
settlements.  At  two  or  three  of  these  annual 
settlementa,  the  plaintiffs  had  omitted  to  pre- 
sent an  account  of  a  certain  lot  of  wood  pre- 
viously delivered,  and,  in  consequence  thereof, 
it  remained  unpaid  for,— the  defendant  suppos- 
ing at  each  settlement  that  he  had  paid  for  all 
the  wood  previousl}'  delivered.  Held,  that  the 
plaintiffs  were  not  entitled  to  interest  upon  their 
claim  during  the*time  they  so  omitted  to  pre- 
sent it.  Brainerd  v.  Champlain  Tr.  Co.,  29 
Vt.  154.    80  Vt.  295. 

18.  A  bond  to  pay  a  certain  sum  on  the 
death  of  a  third  person,  draws  interest  from 
the  death,  without  demand— the  event  being 
equally  ascertainable  by  both  parties.  Sumner 
V.  Beebe,  87  Vt.  562. 

19.  On  rmming  accoimts.  It  is  settled  in 
Vermont,  in  cases  of  ordinary  running  book 
accounts  not  controlled  by  special  centract,  ex- 
press or  implied,  and  unaffected  by  any  special 
circumstances  requiring  the  case  to  be  made  an 
exception  to  the  rule,  as  being  clearly  inequit- 
able, that  the  rule  of  computing  the  interest 
is  by  making  annual  rests,  and  allowing  simple 
interest  thereafter  on  the  balance  in  favor  of  the 
party  to  whom  it  may  be  due.  Langdon  v. 
OasUeUm,  80  Vt.  285.  Speneer  v.  Woodbridge, 
38  Vt.  492.  Bates  v.  Starr,  2  Vt.  586.  Wood 
V.  Smith,  28  Vt.  706.  Birehard  v.  Knapp,  81 
Vt.  679.  Goodnow  v.  Parsons,  36  Vt.  46. 
Davis  V.  Smith,  48  Vt.  52. 

20.  Any  custom  in  one's  business  to  com- 
pute interest  otherwise,  as  semi-annually 
( Wood  V.  Smith),  or  by  adding  interest  to  the 
principal  at  the  end  of  each  year  (Birehard  v. 
Knapp),  will  not  vary  this  rule,  unless  known 
to  the  other  party  and  in  some  way  assented  to. 
fb,     Ooodnow  v.  Parsons, 

21 .  A  neglect  to  present  a  bill  and  to  demand 
payment  forms  no  exception  to  this  rule.  Lang- 
don V.  Oastleton.  Speneer  v.  Woodbridge.  Wil* 
Uams  V.  Finney,  16  Vt.  297. 

22.  In  computing  interest  upon  accounts, 
with  annual  rests,  the  first  rest,  in  the  absence 
of  evidence  of  a  different  understanding,  is  to 
be  made  at  the  end  of  one  year  from  the  corn- 
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mencement  of  the  account,  and  so  from  year  to 
year.    Carpenter  v.  Wekhy  40  Vt.  261. 

23.  No  custom  of  merchants,  however  uni- 
form or  long  standing,  will  justify  a  court, 
in  this  State,  in  allowing  interest  upon  interest 
on  a  running  account.  Wheelock  y.  MovUoru^ 
13  Vt  480. 

24.  Annnal  interest.  Parties  cannot 
stipulate  in  advance  for  compound,  or  annual, 
interest,  to  be  reckoned  for  a  succession  of 
years, — that  is,  where  the  contract  postpones 
the  payment  of  both  principal  and  interest  for 
several  years.  This,  if  not  usurious,  would  be 
oppressive  and  illegal.  But  the  interest  may 
be  made  payable  at  any  time  short  of  the  time 
fixed  for  payment  of  the  principal.  CaiMn  v, 
Lyman,  16  Vt.  44. 

25.  A  promissory  note  payable  in  (say)  ten 
years  from  date  *'with  annual  interest,"  im- 
poses the  same  legal  obligation  as  where  pay- 
able %oith  intereU  annuaUy,  When  such  inter- 
est falls  due,  suit  may  be  brought  for  it  imme- 
diately, and  a  recovery  be  had  for  that,  with 
interest  thereon  from  the  day  it  fell  due,  as 
damages  for  the  delay.    Ih, 

26.  Interest  upon  a  contract  for  the  payment 
of  interest  annually,  or  with  annual  interest, 
is  to  be  cast  upon  that  interest  after  the  same 
falls  due,  down  to  the  time  when  the  contract  is 
actually  paid.  Rule,  1  Aik.  410.  AutUn  v. 
/miM,  28  Vt.  286. 

Limitations,  84. 

27.  Bate.  The  courts  of  this  State  are 
governed  by  our  own  law  in  construing  and 
enforcing  contracts  made  in  other  States  and 
countries,  unless  it  be  shown  that  the  lex  lod 
requires  a  different  rule ;— as,  in  the  allowance 
of  interest  according  to  our  own  law  after  the 
expiration  of  an  agreed  credit.  Porter  v.  Mun- 
ger,  22  Vt.  191.    84  Vt.  65. 

28.  The  rate  of  interest,  whether  interest  is 
stipulated  in  the  contract  or  is  given  by  way  of 
damages  for  the  non-performance,  is  the  interest 
of  the  place  of  payment.  Peck9^.Mayo,\AYi.Z^. 

29.  Where  a  promissory  note  was  made  in 
Canada  and  indorsed  in  Vermont  (in  both 
whicfi  places  the  rate  of  interest  was  six  per 
cent),  and  was  payable  at  a  day  certain  in  New 
York  (where  the  rate  of  interest  was  seven  per 
cent),  and  was  not  paid  when  due;^ffeld,  in 
an  action  against  the  indorser,  that  he  was  liable 
to  the  same  extent  as  the  maker ;  and  that  seven 
per  eent  interest  was  recoverable,  as  damages, 
from  the  maturity  of  the  note.    lb. 

30.  Advance  payment.  The  reception  of 
interest  in  advance,  upon  a  note  past  due,  is 
prima  fade  evidence  of  a  valid  contract  to  give 
time  of  payment,  since,  as  a  general  proposition, 
a  party  receiving  the  consideration  is  bound  to 
perform  the  thing  for  which  the  consideration 
was  paid  and  received.  People  %  Bank  v.  Pea/r- 
mm9,  80  Vt.  711. 


INTEBPLEADEB. 

1.  When  the  bill  lies.  In  order  to  justify 
a  bill  of  interpleader,  there  should  be  either 
some  specific  chattel,  or  some  definite  sum  of 
money,  to  which  different  parties  in  the  same 
right,  or  in  privity  of  estate,  make  claim,  and 
the  person  bringing  the  bill  should  be  a  mere 
stakeholder,  having  no  interest  in  the  matter, 
so  that,  when  the  court  decrees  an  interpleader, 
he  may  step  out  of  the  case  altogether.  It  is 
requisite,  too,  that  the  party  should  otherwise 
be  in  danger  of  paying  the  money,  or  the  value 
of  the  chattel,  more  than  once.  Lincoln  v.  Rut- 
land d  Burlington  R.  Co,,  24  Vt.  689. 

2.  Instances.  Where  a  claim  was  allowed 
by  commissioners  of  an  estate,  and  the  creditor 
had  brought  an  action  on  the  administrator's 
bond  for  the  allowance,  and  the  heirs  of  the 
estate  claimed  that  the  allowance  was  obtained 
by  fraud,  and  were  instituting  proceedings  to 
set  it  aside  and  for  a  distribution  of  the  sum 
among  the  heirs  ',—Held,  that  these  facts  furnish- 
ed no  ground  for  a  bill  of  interpleader  by  the  ad- 
ministrator, and,  on  demurrer,  such  a  bill  was 
dismissed.    /&. 

3.  The  orator,  maker  of  a  negotiable  prom- 
issory note,  had  been  adjudged  trustee  of  the 
payee  upon  his  own  disclosure,  and  was  after- 
wards sued  upon  the  note  by  one  claiming  it  as 
indorsee,  who  was  not  a  party  to  the  trustee 
proceedings.  The  orator  thereupon  brought 
his  bill  of  interpleader  against  the  plaintiff  in 
that  judgment,  and  such  indorsee.  Held,  that 
as  the  right  to  the  fund  had  been  determined 
against  him  by  the  judgment,  he  did  not 
occupy  such  position,  as  a  stakeholder,  as  to 
maintain  the  bill ;  and  on  demurrer  it  was  dis- 
missed.   Holmee  v.  Clark,  46  Vt.  22. 

4.  A  railroad  company  had  deposited  in  a 
bank,  according  to  the  statute,  the  amount  of 
an  award  of  commissioners  for  land  damages. 
The  company,  before  having  done  much  upon 
the  land,  was  enjoined  by  other  parties  from 
further  work  upon  it.  The  company  there- 
upon forbade  the  bank  to  pay  the  deposit 
to  the  landowner.  The  landowner  demanded 
it  of  the  bank.  Held,  a  proper  case  for  a  bill 
of  interpleader  in  behalf  of  the  bank.  National 
Bank  v.  West  Rif>er  R.  Co.,  46  Vt.  688. 

5.  Procedure.  To  a  bill  of  interpleader 
one  of  the  defendants  demurred.  The  other 
appeared,  but,  without  demurrer  or  answer, 
coifFessed  the  allegations  of  the  bill.  The  court 
overruled  the  demurrer,  and  thereupon,  with- 
out other  decree,  ordered  and  decreed  that  the 
fund  belonged  to  the  demurrant  and  that  the 
same  be  paid  to  him.  From  this  decree  the 
orator  and  the  other  defendant  appealed.  Held 
irregular  and  erroneous  every  way ;  that  upon 
sustaining  the  bill,  the  court  should  have  order- 
ed the  fund  paid  into  court,  and  have  dismissed 
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the  orator  as  a  party  further,  with  hU  costs  to 
be  paid  out  of  the  fund,  and  then  have  proceed- 
ed to  hear  the  case,  as  between  the  defendants, 
upon  the  issues  formed,  or  to  be  formed,  as  or- 
dered.   Ih, 

6.  The  defendants  in  a  bill  of  interpleader 
stand  before  the  court,  as  hostile  claimants,  to 
litigate  the  questions  of  right  pending  between 
thekJi,  to  the  same  intents  as  if  the  one  had 
brought  a  bill  against  the  other  predicated  upon 
the  same  matter  and  for  the  same  purposes. 
Hence,  they  may  settle  the  controversy  as 
between  themselyes,  without  regard  to  the 
orator.    H<ni4m  v.  Baptist  Ohureh,  Aj.,  84  Vt. 

7.  Parties.  C  bought  of  H,  after  the  death 
of  the  wife  of  H,  a  promissory  note  payable  to 
such  wife,  or  bearer,  which  was  her  separate 
property,  and  by  law  passed  to  the  heirs.  C 
bought  the  note  under  circumstances  (as  set 
fotth  in  the  case)  calculated  to  excite  suspicion 
as  to  to  the  ownership  of  H.  In  a  bill  of  inter- 
pleader brought  by  the  maker  of  the  note  against 
C  and  the  administrator  of  the  wife  of  H  ;— 
Held,  that  H  was  not  a  necessary  party.  Oitt 
V.  Cook,  42  Vt.  140. 


INTOXICATINQ  LIQUORS. 

I.    CoNSTrrunoNAL  Questions. 

1.  Aet  dependent  an  popular  vote. 

2.  General  poioere  of  legiilature. 
8.  Instances. 

II.    Definitions. 

III.  License  Acts. 

IV.  Prohibitobt  Acts. 

1.  PaTtumU»r  offenses. 

2.  Complaint  and  prosecution. 
8.  Search  and  seizure. 

4.  Repletin  qf  Uguors  seised. 

5.  Trial,  evidence,  de. 
V.    Effect  on  Contracts. 

i.Asto  town  officers. 
2.  As  to  other  persons. 

I.    Constitutional  Questions. 
1.  Act  dependent  on  popular  vote, 

1.  The  liquor  licensing  act  of  Oct.  31, 1844, 
was  held  not  to  be  unconstitutional  by  reasoh 
of  requiring  a  license  to  sell  to  be  obtained  from 
commissioners  elected  by  the  people  of  the 
several  counties,  otherwise  such  sale  to  be  un- 
lawful.   Bancroft  v.  Dumas,  21  Vt.  456. 

2.  Held,  that  the  act  of  Nov.  8,  1846,  for 
the  licensing  of  innkeepers,  &c.,  was  not  un- 
constitutional by  reason  of  prohibiting  the  sale 
of  intoxicating  liquors  unless  licensed  by  the 
assistant  Judges  of  the  county  court,  and  mak- 


ing their  power  to  license  depend  upon  an  ap- 
proving vote  of  the  voters  of  the  several  coun- 
ties,   lb.    22  Vt.  74.    26  Vt.  861. 

3.  By  the  liquor  act  of  1852,  it  was  provided 
that  the  act  should  come  in  force  on  the  2nd 
Tuesday  of  March,  1868,— with  a  proviso,  that 
meetings  of  the  freemen  of  the  State  should  be 
holden  on  the  2nd  Tuesday  of  February,  1858, 
to  vote  upon  *Uheir  Judgment  and  choice  in  re- 
gard to  this  act,"  and  "if  a  majority  of  the 
ballots  shall  be  No,  then  this  act  shall  take 
effect  in  December,  1858.''  Held,  that  the  act 
was  constitutional,  and  by  its  terms  came  in 
force  on  the  2nd  Tuesday  of  March,  1853,— the 
only  thing  conditional  or  contingent  being,  that, 
in  the  event  of  an  adverse  vote,  the  operation  of 
the  act  should  be  suspended  until  the  day  last 
named.     8taU  v.  Father,  26  Vt.  857. 

4.  The  popular  vote  upon  this  act  having 
been  **  Fw;" — Held,  that  the  respondent  was 
properly  convicted  of  an  offence  under  it, 
cooHnitted  before  Deeember,  1858.    Tb. 

2.  General  powers  of  legislature. 

5.  The  legislature  has  constitutional  power 
to  pass  a  law  prohibiting  the  traffic  in  intoxicat- 
ing liquor  for  the  purposes  of  drinking,  and 
subjecting  it  to  seizure,  forfeiture  and  destruc- 
tion. The  seizure  clause  of  the  act  of  1852,  sec- 
tions 12  and  18  (G.  8.  c.  94,  s.  22),  is  valid. 
Lincoln  v.  Smith,  27  Vt.  828.  QUI  v.  Parker, 
81  Vt.  610. 

6.  The  taws  relating  to  the  sale,  &c.,  of  in- 
toxicating liquors  come  fairly  within  the  regu- 
lation of  the  internal  police  of  the  Slate,  which, 
by  the  constitution,  is  expressly  given  to  the 
legislature.  State  v.  ConUn,  27  Vt.  818.  In 
re  Dougherty,  27  Vt.  325.     Lincoln  v.  Smith. 

8.  Instances. 

7.  O.  S.  c.  94,  s.  83,  authorizing  the  arrest, 
without  warrant,  of  a  person  found  intoxicated, 
&c.,  his  detention  in  custody,  examination,  &c., 
discussed,  and  held  constitutional.  In  re 
Powers,  25  Vt.  261. 

8.  A  warrant  issued  upon  the  disclosure  of 
a  person  arrested  for  intoxication,  under  G.  S. 
c.  94,  8.  33,  and  a  trial  and  conviction  of  the 
party  charged,  wer^  held  constitutional  and 
valid.  StaU  v.  ConUn,  27  Vt.  318.  In  re 
Dougherty,  27  Vt.  32fi5. 

9.  The  provision  of  the  liquor  act  of  1852, 
that  it  shall  not  be  necessary  to  aver  a  former 
conviction  in  order  to  an  increase  of  the  pen- 
alty, extends  to  all  modes  of  prosecution  under 
the  act,  in  all  courts;  and  is  constitutional. 
StaU  V.  Freeman,  27  Vt.  528. 

.  10.  There  is  no  constitutional  objection  to 
the  passage  of  a  law,  that  the  presumption  of 
innocence  may  be  overcome  by  a  contrary  pre- 
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sumption  foanded  upon  the  experience  of  human 
conduct,  and  of  enacting  what  evidence  shall  be 
sufficient  to  overcome  such  presumption  of 
innocence ;— as,  that  the  possession  of  intoxi- 
cating liquor  shall  furnish  probable  cause  for 
seizure,  and,  unexplained,  of  condemnation,  as 
intended  for  unlawful  sale.  Lineoln  v.  BmUh^ 
87  Vt.  828. 

11.  A  complaint  in  the  form  prescribed  in 
the  liquor  act,  that  the  respondent  *'l)ecame  a 
dealer  in  intoxicating  liquors  without  having 
Uoense  therefor,"  ftc.,  yvM  KM  io  sufficiently 
inform  the  accused  of  *'  the  cause  and  nature  of 
his  accusation,"  as  required  by  section  10  of 
the  Declaration  of  Rights.  8taU  v.  dmutoek^ 
27Vt.568. 

12.  The  legislature  may  prescribe  the  form 
of  an  indictment  in  a  given  case,  provided  they 
violate  no  constitutional  provision.  (Applied  to 
forms  given  In  the  liquor  acts.)    lb, 

13.  The  liquor  act  of  1852,  No.  24,  s.  8,  is 
unconstitutional,  so  far  as  it  authorizes  the 
agent  appointed  by  the  county  commissioner  to 
purchase  liqucmi  at  the  expense  of  the  town  for 
which  he  is  appointed,  without  its  assent,  ex- 
press or  implied,  and  where  he  gives  no  indem- 
nity to  the  town  for  the  faithful  execution  of  his 
agency.  Atkins  v.  Handolph,  81  Vt.  226. 
Bennett  J  J.,  dissenting. 

14.  The  manufacture  of  cider-brandy  within 
this  State,  although  for  one*s  own  use,  or  for 
sale  in  accordance  with  law,  is  prohibited  by 
O.  S.  c.  04 ;  and  such  prohibition  is  not  in  con- 
ffict  with  any  provision  of  the  constitution. 
State  V.  lAroelly  47  Vt.  498. 

15.  Stat.  1869,  No.  4,  authorizing  suit 
against  a  person  illegally  selling  liquors  for  an 
injury  done  by  a  person  becoming  intoxicated 
thereby,  is  constitutional.  It  is  a  civil  suit, 
requiring  only  the  same  measure  of  proof  as  in 
other  cilMl  cases.    Stanton  v.  Simpeon,  48  Vt. 


II.    Definitions. 

16.  The  words  re/m,  brandy,  gin,  in  and  of 
themselves,  import  them  to  be  spiritous  liquors. 
StaU  V.  Munger,  16  Vt.  290. 

17.  Whether  o^  is  intoxicating  or  not,  is 
not  a  question  of  law,  but  of  fact.  It  may  be 
submitted  to  the  Jury  without  evidence,  since 
everybody  understands  that  it  is  intoxicating, 
and  comes  within  the  provisions  of  the  statute 
prohibiting  the  sale  of  all  intoxicating  liquor, 
as  it  is  understood  that  brandy  is  intoxicating, 
or  that  gunpowder  is  explosive.  The  jury  may 
act  upon  such  common  knowledge.  It  is  pos- 
sible that  ale  may  be  manufactured  with  so 
small  a  proportion  of  intoxicating  properties, 
as  not  to  come  within  the  class  denominated 
intoxicating  liquors.  If  so,  this  must  form  an 
exception  to  the  general  rule,  and  if  a  respond* 


ent  would  avail  himself  of  such  a  fact,  it  is 
incumbent  upon  him  to  prove  it.  State  v. 
Barron,  87  Vt.  57. 

18.  Tlie  words ''same  offense,"  as  used  in 
section  18  of  the  liquor  act  of  1852 — "former 
conviction  of  the  $ame  offense" — mean  a  similar 
ojfense.     In  re  Dougherty,  27  Vt.  825. 

19.  "  Place  of  public  resort,"  as  used  in  G. 
8.  c.  94,  s.  1 — what  is,  and  evidence  of  same. 
State  V.  PraU,  84  Vt.  828. 

20.  An  ''habitual  drunkard,"  as  used  in  G. 
S.  c.  94,  s.  1,  is  one  who  is  in  the  habit  of  get- 
ting drunk,  or  one  who  commonly,  or  fre- 
quently, is  drunk ;  not  that  he  is  constantly  or 
universally  drunk.    lb. 

21.  The  word  "  intoxicated,"  as  used  in'  G. 
S.  c.  94,  s.  10,  has  its  ordinary  signification 
and  means  intoxicated  or  drunk  by  the  drinking 
of  intoxicating  spirituous  liquors;  and  ^leld, 
that  a  complaint  charging,  in  the  words  of  the 
act,  that  the  respondent  "l)ecame  and  was 
found  intoxicated"  was  sufficient,  without 
alleging  upon  what  he  became  intoxicated. 
State  V.  KeUey,  47  Vt.  294. 

22.  The  offense  of  "dealing  in  the  sale  of 
spirituous  liquors,"  under  R.  S.  c.  88,  s.  28, 
and  .under  the  license  law  of  1846,  is  accom- 
plished by  a  single  sale.  State  v.  Chandler,  15 
Vt.  425.  State  v.  Clark,  28  Vt.  298.  State  v. 
Bugbee,  22  Vt.  82.  State  v.  Paddock,  24  Vt. 
312. 

23.  In  order  to  constitute  one  a  dealer  in 
spirituous  liquors  under  the  act  of  1846,  it  is 
not  necessary  that  he  should  do  the  business  in 
person,  nor  that  it  be  done  in  his  presence,  or  by 
his  express  command.  If  the  liquor  is  kept  for 
sale  and  sold  with  his  consent,  it  is  sufficient. 
And  this  applies  to  a  general  agent,  who  has 
such  superintendence  and  control  over  the 
clefks  and  servants  as  the  owner  would  have 
had,  if  present  or  superintending.  State  v. 
Bow,  21  Vt.  484. 

24.  *^  Selling,  furnishing,  or  giving  atoay" 
intoxicating  liquors  are  all  equally  violations  of 
the  liquor  act,  and  but  different  forms  of  com- 
mitting the  same  legal  offense ;  and  a  convic- 
tion for  violating  the  statute  in  one  form  is 
available  to  double  the  penalty  on  a  second 
conviction  for  a  violation  in  another  form. 
StaU  V.  Haynes,  and  State  v.  Remilee,  86  Vt. 
667. 

25.  Under  a  count  for  furnishing  intoxicat- 
ing liquors,  a  conviction  may  be  had  for  giving 
it  away — giving  being  one  mode  of  furnishing ; 
and,  quare,  whether  selling  is  not  also  a  mode 
of  furnishing;  but  where  an  indictment  con- 
tains distinct  counts  for  selling,  and  like  counts 
for  giving  away,  there  can  be  no  conviction  for 
giving  away  under  the  count  for  selling,  nor 
viee  versa.    State  v.  Freeman,  27  Vt.  628. 
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26.  Indictment.  In  an  indictment  for 
selling  liquora  by  gmall  measure,  withoat 
license,  the  n^^tion  of  license  must  be  broad 
enough  to  cover  all  the  sources  from  which  a 
license  might  have  been  lawfully  obtained, 
State  V.  8ommer»,  8  Vt.  166.  (1880.)  Where 
the  averment  was,  **not  having  a  license  to 
sell  said  liquors  as  aforesaid,"  this  was  hsM 
to  refer  to  the  time  of  the  sale,  and  was  suf- 
ficient. State  V.  Munger,  15  Vt.  290.  StaU  v 
Whitney,  16  Vt.  208.    (1848.) 

17.  In  an  indictment  for  selling  spirituous 
liquors  by  the  small  measure,  without  license, 
it  is  sufficient  to  allege  that  they  were  sold  to 
** divers  persons,''  without  naming  them,  or 
averring  that  they  were  unknown.  State  v. 
Munger, 

28.  It  is  not  necessary  to  charge  the  offense 
^  id  et  armie.  This  would  be  absurd.  Ih. 
StaU  V.  WkUney,  16  Vt.  298. 

29.  On  trial  of  an  indictment  for  violation  of 
the  license  act  of  1846  \—Held,  that  it  was  not 
error  to  allow  the  prosecutor  to  introduce  evi- 
dence of  more  offenses  than  there  were  counts 
in  the  indictment.  The  putting  of  the  prose- 
cutor to  his  election  is  matter  of  practice,  rest- 
ing in  the  sound  discretion  of  the  court ;  and 
al}  that  the  prisoner  can  claim  is,  that  the  elec- 
tion should  be  made  before  he  is  called  on  for 
his  defense.  StaU  v.  SmUh,  22  Vt.  74.  28  Vt 
14. 

30.  Under  the  same  act;— ITeJcf,  that  one 
who,  as  the  mere  servant  and  gratuitous  assist- 
ant of  another,  sold  intoxicating  liquors,  neither 
having  a  license  therefor,  was  subject  to 
indictment  for  selling.  StaU  v.  Bugbee,  22  Vt. 
82. 

31.  Sufficiency  of  an  indictment  for  selling 
or  furnishing  intoxicating  liquors  without  a 
license,  under  C.  8.  c.  87,  s.  7.  See  State  v. 
Woodward,  25  Vt.  616. 

32.  In  a  prosecution  for  selling  liquor  with- 
out license,  it  is  not  a  bar  to  the  prosecution 
that  the  respondent  has  been  indictcKl  and  con- 
victed for  a  like  offense  Mnce  the  date  of  the 
offense  now  proved,  unless  it  appear  to  have 
been  for  the  same  act  of  selling.  State  v.  Aine- 
worth,  11  Vt.  91. 

33.  Upon  a  general  conviction  for  being  a 
dealer  in  intoxicating  liquor  without  having 
license  therefor  ;—ffeUi,  that  the  penalty  must 
be  for  a  single  sale.  StaU  v.  Cometoek,  27  Vt. 
558. 

34.  Sale  of  liquors  in  Massachusetts  by  a 
licensed  manufacturer— construction  given  to 
the  Massachusetts  act.  Barnard  v.  HoughUn, 
84Vt.  264. 


1.  Partt'etUar  ofeneee, 

35.  The  respondent,  a  citizen  of  New 
Hampshire,  where  was  his  only  place  of  busi- 
ness, there  sold  to  a  resident  of  Vermont  part 
of  a  cask  of  brandy,  then  at  a  railroad  depot  in 
Vermont,  and  then  in  tranmtu  from  New  York 
to  the  respondent  in  New  Hampshire ;  and  it 
was  also  agreed  that  the  purchaser  should  take 
the  cask  from  the  depot  and  take  from  it  what 
he  might  wish,  and  then  return  the  cask  and 
the  residue  of  the  brandy  to  the  respondent  in 
Nqw  Hampshire,  and  the  quantity  taken  should 
then  be  ascertained  and  paid  for.  The  pur- 
chaser did  accordingly.  Held,  that  the  respon- 
dent, having  made  the  delivery  in  Vermont, 
was  guilty  of  an  offense  against  the  liquor  act 
of  1852.    StaU  v.  Cominge,  28  Vt.  508. 

,  A  sale  of  intoxicating  liquors  in  this 
State,  without  delivery,  would  be  no  sufficient 
ground  of  conviction  for  an  offense;  but  it 
would  be  so  far  illegal  as  to  render  the  contract 
void.     Redfield,  C.  J.     Ih.,  512. 

37.  The  keeping  or  transporting  of  intoxi- 
cating liquors  in  this  State,  with  the  intent  of 
selling  them  in  another  State  contrary  to  the 
laws  of  that  State,  is  not  a  violation  of  any  law 
of  this  State.  Harrison  v.  NiehoU,  81  Vt. 
709. 

38.  The  sale  of  liquors  imported  in  accord- 
ance with  the  laws  of  the  U.  S.,  while  remain- 
ing in  the  original  packages  in  which  they  were 
imported,  is  not  prohibited  by  the  laws  of  this 
State.    JoTiee  v.  Hard,  82  Vt.  481. 

39.  The  act  prohibiting  the  traffic  in  intoxi- 
cating liquors  does  not  apply  to  medicinal  pre- 
parations composed  in  part  of  alcohol,  such  as 
bitters  and  tinctures,  which  are  made  and  sold 
in  good  faith  for  their  true  and  legitimate  use, 
to  prevent  or  cure  disease,  although,  if  used  in 
sufficient  quantities,  they  will  produce  intoxica- 
tion. But  o^^^  with  intoxicating  drinks  intend- 
ed  to  be  sold  and  used  as  a  beverage,  but  dis- 
guised by  some  tincture  or  preparation  so  as  to 
have,  to  some  extent,  the  taste,  flavor  or  ap- 
pearance of  medicines  or  bitters.  Bueaell  v. 
Sloan,  88  Vt.  656. 

40.  The  owner  of  intoxicating  liquors,  not 
intended  to  be  disposed  of  in  this  State  contrary 
to  law,  may  maintain  treq)ass  for  the  unauthor- 
ized taking  thereof  by  a  stranger  ;  whether  so, 
in  case  they  were  intended  for  sale  contrary  to 
law,  was  not  decided.  Harrison  v.  NitkoU, 
81  Vt.  709.     (G.  S.  c.  94,  8.  82.) 

41.  Inn-keeper.  An  inn-keeper,  equally 
with  any  other  head  of  a  family,  may  furnish 
his  own  family  or  household  with  such  food 
and  beverage  as  he  judges  flt  and  proper  for 
their  sustenance  and  refreshment,  including  in- 
toxicating liquor.     StaU  v.  Jonee,  89  Vt.  870. 
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42.  Where  the  respondent,  an  inn-keeper, 
employed  W  four  days  as  a  hostler,  who  took 
care  of  the  stables,  was  up  nights,  and  to 
whom,  on  three  several  occasions  after  so  sit- 
ting up,  the  respondent  furnished  whiskey  at 
the  bar,  which  W  there  drank  ',—Held,  that  W 
was  to  be  treated  as  a  domestic  servant  or 
employee  of  the  respondent,  and  for  the  time 
being  as  constituting  a  part  of  the  respondent's 
family  or  household ;  and,  upon  the  hypoth- 
esis that  the  respondent  furnished  the  liquor  in 
consideration  that  W  was  in  his  employ,  and 
that  he  furnished  it  gratuitously,  as  he  did,  or 
would,  W*s  meals  and  lodgings,  this  was  not  a 
violation  of  the  liquor  law.    Ih. 

43.  The  respondent,  an  inn-keeper,  had  a 
dancing  party  at  his  tavern  and  hired  and  fur- 
nished  musicians  for  the  occasion,  and,  at  in- 
tervals, furnished  them  with  whiskey  at  his 
tavern  bar,  without  pay,  which  was  drunk  by 
them  at  the  bar.  Held^  that  this  was  an  act  of 
furnishing  in  violation  of  the  liquor  act.    Ih. 

44.  A  hotel  keeper  has  no  right  to  furnish 
his  mere  boarders  with  intoxicating  liquor. 
8taU  V.  IrUax,  Liguor,  44  Vt.  308. 

45.  Town  agent.  The  sale  of  intoxicating 
liquors  to  a  town  agent  authorized  to  sell,  and 
impliedly  to  buy  for  the  purposes  of  his  agency, 
is  not  a  violation  of  the  liquor  act  of  1852.  The 
seller  is  not  responsible  for  the  uses  to  which 
the  agent  put  the  liquors,  or  the  intent  with 
which  he  purchased  them.  Street  v.  Holly  20 
Vt.  165. 

46.  A  town  agent  for  selling  intoxicating 
liquors  for  medicinal,  chemical  and  mechanical 
purposes  only,  is  subject  to  indictment  for  sell- 
ing or  giving  away  such  liquors  for  general 
purposes  of  drinking,  notwithstanding  he  has 
given  the  bond  provided  by  the  statute  for  the 
faithful  discharge  of  his  duties.  State  v.  Parks, 
29  Vt.  70. 

47.  It  is  incumbent  on  a  town  liquor  agent, 
under  G.  8.  c.  04,  to  sell  no  liquor  unless  upon 
an  application  for  an  authorized  purpose,  and 
upon  a  representation  reasonably  inducing  the 
belief  that  it  is  wanted  for  such  purpose  only ; 
and  if  he  sells  without  such  application  and 
representation,  and  without  inquiry,  and  the 
liquor  is  in  fact  wanted  and  used  for  drink,  and 
not  for  a  lawful  purpose,  he  is  guilty  of  a  viola- 
tion of  the  law— as  much  so,  as  if  he  were  not 
agent.    StaU  v.  Fisher,  85  Vt.  584. 

48.  In  an  action  against  a  town  liquor  agent 
where  the  question  was  whether  a  particular 
sale  was  illegal-; — Held,  that  the  book  of  sales 
which  he  kept,  showing  other  sales  to  the  same 
party,  was  evidence  against  him,  as  tending  to 
show  his  acquaintance  with  the  party,  the 
frequency  of  his  calls,  and  the  extent  of  his 
purchases,  &c,  Stanton  v.  Simpson^  48  Vt. 
628. 

49.  Intoxicating  liquor  held  by  town  officers 


in  contravention  of  the  statute,  is  as  liabfe  to 
seizure  and  forfeiture  as  that  held  by  other  per- 
sons for  like  purposes.  Platnfield  Y.Baiehelderf 
44  Vt.  9. 

50.  Single  call.  Where  liquor  is  furnish- 
ed  in  answer  to  a  single  call,  at  the  same  time, 
and  by  a  singlu  act,  it  constitutes  but  one  act  <tf 
furnishing  and  the  party  incurs  but  one  penal- 
ty, notwithstanding  the  person  to  whom  it  is 
furnished  allows  another  to  partake  of  it  with 
him,  and  it  may  be  drunk  by  more  than  one 
person.  But  where  the  liquor  is  furnished  on 
a  single  call,  or  more,  if  it  be  done  at  different 
times  and  by  separate  acts,  no  matter  how 
closely  these  several  acts  may  follow  each  other 
hi  point  of  time,  each  act  of  furnishing  consti- 
tutes a  separate  offense,  and  subjects  the  party 
to  a  separate  penalty,  whether  the  liquor  be 
drunk  by  the  same  person,  or  by  different  per- 
sons.   State  V.  Barron,  87  Vt.  57. 

51.  Cider.  The  sale  of  cider  at  a  grocery, 
or  other  place  of  public  resort,  is  prohibited  by 
G.  S.  c.  94,  8.  18,  although  not  made  to  an 
habitual  drunkard.  State  v.  Preston,  48  Vt. 
12. 

2.  Complaint  and  prosecution, 

52.  Complaint.  Under  the  liquor  act  of 
1852  (as  under  G.  S.  c.  94),  upon  a  single  count 
in  an  indictment,  information,  or  complaint,  for 
selling,  furnishing,  or  giving  away  intoxicating 
liquor  without  authority,  a  conviction  can  be 
bad  for  any  number  of  offenses  proved.  State 
V.  Freeman,  27  Vt.  528. 

53.  In  a  prosecution  under  G.  8.  c.  94  con- 
taining  a  single  count  for  selling,  omitting  the 
words  **at  divers  times"  contained  in  the  form 
(s.  28),  a  conviction  may  be  had  for  one  offense, 
but  for  one  only.     State  v.  Jones,  89  Vt.  879. 

54.  An  information  under  G.  8.  c.  94,  s.  9, 
charging  that  the  respondent  ''did,  at  divers 
times,  sell,  furnish  and  give  away  intoxicating 
liquor,"  &c.,  was  held  not  objectionably  for 
duplicity,  but  good  on  demuner.  State  v. 
Brown,  86  Vt.  560. 

55.  In  prosecuticAs  under  this  section,  fol- 
lowing the  prescribed  form  of  complaint,  it  is 
the  rule  in  this  State,  that  the  accused  is  ec- 
titled,  on  his  request,  to  a  specification  of  the 
offenses  for  which  the  government  claims  a 
conviction.  Redfield,  C.  J.,  in  State  v.  ConUn, 
27  Vt.  828,  and  in  State  v.  Freeman,  27  Vt.  525. 
Prout,  J.,  in  Stai^  v.  Bacon,  41  Vt.  582.  WU- 
son,  J.,  in  StaU  v.  Rowe,  48  Vt.  267. 

56.  Such  specification,  as  to  its  specific 
character,  is  a  matter  of  discretion  with  the 
court,  to  be  exercised  with  reference  to  the  cir- 
cumstances of  the  case ;  and  where  it  was  not 
shown  that  the  prosecutor  could  be  more 
specific,  or  that  the  accused  was  misled  or 
prejudiced  by  the  form  or  generality  of  the 
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Bpecification ;— J7(^,  that  there  wa«  no  error 
of  the  court  in  refusing  to  order  a  more  minute 
specification,  according  to  the  request  of  the 
accused,  and  in  trying  the  case  upon  the  speci- 
fication furnished.  State  v.  Baeimy  41  Vt. 
526. 

57.  A  complaint  alleging  that  the  respond- 
ent ''was  found  in  such  a  state  of  intoxication 
by  the  use  of  intoxicating  liquor  as  to  break 
and  disturb  the  public  peace/'  was  held  suf- 
ficient as  a  complaint  that  he  was  '* found  in- 
toxicated," under  G.  8.  c.  94,  s.  10.  State  v. 
Deavitt,  47  Vt.  287. 

58.  A  complaint  under  G.  8.  c.  94,  s.  18, 
for  keeping  **  intoxicating  liquors"  with  intent 
to  sell,  &c.,  was  held  sufBcient  without  naming 
the  particular  kinds  of  liquor.  State  v.  Sey- 
nolde,  47  Vt.  297. 

59.  The  form  of  complaint  prescribed  by 
G.  8.  c.  94, 8.  28,  against  one  as  a  manufacturer 
of  intoxicating  liquor,  was  held  sufilcient.  State 
V.  LoveU,  47  Vt.  498. 

60.  Further,  as  to  suflSciency  of  complaints 
in  liquor  prosecutions,  see  Crimbs,  199,  200, 
206,  207,  209. 

61.  Amendment.  The  supreme  court  re- 
fused, as  matter  of  discretion  and  to  establish  a 
reasonable  precedent  in  like  cases,  to  allow  an 
amendment  in  a  complaint  for  liquor  selling, 
under  G.  8.  c.  94,  s.  80,  not  moved  for  in 
the  county  court.  State  v.  Kennedy^  86  Vt. 
568. 

62.  Mitiimiis.  Where  one  is  convicted  for 
the  illegal  sale  of  intoxicating  liquors,  it  is  not 
important  whether,  in  the  record  and  the  mit- 
timus, this  is  called  a  crime,  or  an  offense,  or 
neither.     Hotcard,  ex  parte,  26  Vt.  ^. 

63.  Disdorare.  A  prosecution  under  G. 
8.  c.  94,  8.  88,  upon  a  warrant  issued  upon  the 
disclosure  of  a  person  found  intoxicated,  may 
be  tried  before  the  same  justice  and  in  the  town 
where  such  intoxicated  person  was  arrested  and 
made  his  disclosure,  although  the  respondent 
resides  in  another  town,  and  the  offense  of  fur- 
nishing the  intoxicating  liquor  was  committed 
in  such  other  town.  State  v.  Hoffman,  46  Vt. 
176. 

64.  In  such  prosecution,  the  offenses  prov- 
able  db  not  extend  beyond  what  the  person 
found  intoxicated  is  bound  to  disclose ;  that  is, 
not  beyond  the  sale,  or  sales,  &c.,  of  the  liquor 
which  produced  the  intoxication.    lb, 

65.  One  who  is  convicted  of  being  found 
intoxicated,  in  a  prosecution  under  G.  8.  c.  94, 
s.  10,  cannot  be  compelled  to  disclose  in  that 
prosecution  of  whom  he  purchased  the  liquor 
which  produced  the  intoxication.  It  is  only 
where  an  arrest  is  made,  under  section  88,  of  a 
person  then  in  a  state  of  intoxication,  that  such 
disclosure  can  be  compelled.  In  re  Pierce,  46 
Vt.  874. 


8.  Search  and  9emire, 

66.  Ck>mplaint.  A  comphiint  for  search 
and  seizure  of  intoxicating  liquors  under  G.  8. 
c.  94,  should  be  in  writing,  but  need  not  be 
signed  by  the  complainants,— the  form  given 
being  followed.     OiU  v.  Parker,  81  Vt.  610. 

67.  In  a  liquor  seizure  complaint,  the  names 
of  the  complainants  were  not  inserted  in  the 
body  of  the  complaint— the  allegation  being, 
**come  legal  voters,"  &c.— but  the  signatures 
of  three  persons  were  subscribed  thereto.  Held 
suflScient.  State  v.  JntosncaUng  Liquor,  44  Vt. 
208. 

68.  In  the  jurat  to  such  complaint,  follow- 
ing the  signatures  of  three  persons,  the  afiSants 
were  described  as  the  persons  ** above  named." 
Held  suflScient,  although  the  fuU  names  were 
given  in  one  place  and  the  initials  of  the  given 
names  in  the  other.    lb. 

69.  In  a  liquor  seizure  case,  the  State's 
attorney,  without  the  consent  or  knowledge  of 
the  persons  who  had  signed  and  sworn  to  the 
complaint,  but  in  the  presence  of  the  justice 
and  before  warrant  given  to  the  officer  for 
service,  erased  in  the  complaint  the  word  "  oc- 
cupied,"  and  interlined,  instead,  the  word 
*' owned";  but  immediately  after,  erased  the 
word  ** owned"  and  retraced  with  his  pen  the 
word  **  occupied,"  intending  to  restore  it.  HM, 
that  this  did  not  alter  the  complaint  in  fact,  or 
effect.    lb, 

70.  The  form  of  the  complaint  and  warrant 
for  seizure  of  intoxicating  liquors  is  adapted  as 
well  to  sec.  1  as  to  sec.  22  of  G.  8.  c.  94,  and 
applies  alike  to  liquors  intended  for  illegal  sale, 
and  for  illegal  distribution.  State  v.  Drew,  88 
Vt.  887. 

71.  —  as  to  place.  A  search  warrant 
which  so  described  the  place  to  be  searched  as 
to  leave  no  discretion  to  the  officer  in  respect 
to  what  place  he  would  search,  but  directed 
him  in  that  respect  and  did  not  leave  him  to 
direct  himself,  was  hM  sufficient.  State  v. 
Int^xt,  Liquor,  44  Vt  208. 

72.  A  complaint  and  warrant  for  the  search 
and  seizure  of  intoxicating  liquors  were  heid 
sufiScient,  which  described  the  place  as  '*the 
dwelling  house  of  Russel  H.  Lincoln  of  Shrews- 
bury, in  the  county  of  Rutland,"  and  the  thing 
as  ''intoxicating  liquor"  ;  and  held,  that  it  was 
not  necessary  to  give  the  name  of  the  owner  or 
keeper,  or  of  the  person  intending  to  sell,  the 
statute  only  acting  upon  the  place  to  be 
searched,  and  the  thing  to  be  searched  for. 
Lincoln  v.  Smith,  27  Vt.  828. 

73.  The  words  ''building  or  place,"  as  used 
in  G.  8.  c.  94,  s.  22,  authorizing  a  search  and 
seizure  of  intoxicating  liquors,  must  receive  a 
reasonable  interpretation ;  not  so  broad  as  to 
encourage  a  looseness  of  procedure,  nor  so  nar- 
row as  to  prevent  the  search  of  the  entire  prem- 
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ises  occupied  and  used  by  a  person  in  the  ordi- 
nary course  of  his  business.  State  v.  Drew,  88 
Vt.  887. 

74.  *'The  American  Hotel,  and  the  bams, 
sheds  and  other  outbuildings  adjacent  thereto, 
in  Burlington,  and  forming  a  part  of  the  prem- 
ises of  said  hotel,'*  was  heid  to  be  a  sufBcient 
description  of  the  place  to  be  searched.    lb. 

75.  A  complaint  for  search  and  seizure  alleg- 
ed that  **  intoxicating  liquor  is  by  8.  J.  Loop 
kept  or  deposited  in  his  shop,  store  or  office  on 
the  comer  of  Evelyn  and  Freight  streets  in  the 
viUage  of  Rutland,  in  the  town  of  Rutland,  and 
the  cellar  connected  therewith,  and  in  the  store, 
rooms  and  cellar  occupied  by  Landon  &  Hun- 
toon,  in  the  same  building,  and  by  8.  J.  Loop 
then  and  there  intended  for  sale  *';  and  the  war- 
rant accompanying  the  complaint  commanded 
the  search  of  ''the  premises  above  described,  to 
wit," — and  then  described  them  as  in  the  com- 
plaint. Heldf  that  the  warrant  was  good  as 
against  Loop,  and  warranted  the  seizure  of  any 
liquors  kept  by  him  in  either  apartment  speci- 
fied.   Loop  V.  WiUfanu,  47  Vt.  407. 

76u  Warrant  —  Deputation.  A  justice 
may  authorize  any  suitable  person  to  serve  a 
warrant  for  searcl^  and  seizure  of  intoxicating 
liquors.  (G.  8.  c.  31,  s.  85.)  Perkins  v.  Gibbs, 
29  Vt.  843. 

77.  Power  and  duty  of  officer.  The  officer 
serving  such  warrant  may,  of  necessity,  take 
the  cask  containing  the  liquor.    lb. 

HoU.— By  later  Act  of  1869,  No.  4,  such 
casks  or  vessels  are  subject  to  forfeiture. 

78.  The  officer  seizing  the  liquor  is  bound, 
in  keeping  it,  to  use  (as  in  the  case  of  property 
attached)  *'  the  utmost  care  and  diligence  of 
pmdent  men  in  the  case  of  their  own  goods  '* : 
and  that  is  sufficiently  alleged  in  this  case  by 
the  averment  that  the  defendant  kept  the  liquor 
*'  in  a  safe,  suitable  and  proper  place,  to  wit, 
the  store  of  A  B."    lb. 

79.  An  officer  serving  a  warrant  for  the  seiz- 
ure of  intoxicating  liquor,  may  seize  for  either 
of  the  alternative  causes  named  in  his  precept 
and  the  complaint  it  foUows,— «a^,y%imt>A»9i^, 
gift  or  distribution^Bs  the  case  may  present  it- 
self to  hfm  upon  appearance ;  but  the  court  is 
not  confined  by  the  return,  to  a  trial  of  the  case 
under  this  limitation,  and  may  condemn  for  the 
same,  or  for  either  of  the  other  alternative 
causes,  as  the  case  presents  itself  upon  proof. 
8taU  V.  I>rew,  88  Vt.  387. 

80.  Notice.  Under  the  search  and  seizure 
provisions  of  G.  S.  c.  94,  notice  to  the  keeper  of 
the  liquors  is  all  the  statute  requires,  and,  if  so 
given,  the»owner  is  bound  by  the  proceedings, 
whether  he  has  actual  notice  or  not.  Johnson 
V.  Williams,  48  Vt.  566. 

81.  Olaimant.  In  a  liquor  seizure  case 
claimants  appeared,  and,  after  objecting  to  the 
sufficiency  of  the  service  of  notice,  remained 


before  the  court  and  made  claim.  Heldy  that 
the  proceedings  thereafter  were  well  founded 
upon  the  voluntary  stay  of  the  claimants.  Stats 
V.  Jntox.  Liquor,  44  Vt.  208. 

82.  The  taxation  of  costs  against  a  claimant, 
in  such  case,  was  held  to  be  proper,  either  un^r 
the  general  laws  as  to  costs,  or  under  the  Act 
of  1870,  which,  as  relating  to  the  remedy,  ap- 
plied to  cases  then  pending,    lb. 

83.  By  the  Act  of  1868,  No.  88,  no  jury 
trial  was  allowed  in  the  cityxourt  of  Burling- 
ton, **except  in  civil  actions."  Held,  that  a 
claimant  of  liquor  seized  under  G.  8.  c.  94,  s. 
22,  was  not  entitled  in  that  court  to  a  jury,  it 
not  being  a  dtdl  action.  Stats  v.  Liquor,  Ray^ 
claimant.     48  Vt.  297. 

84.  Effect  of  acUndication.  Proceedings 
for  the  forfeiture  of  intoxicating  liquors  under 
the  provisions  of  G.  8.  c.  94,  are  in  the  nature 
of  proceedings  in  rem,  and,  if  regular  and  the 
justice  has  jurisdiction  of  the  subject  matter, 
they  fix  the  status  of  the  property  as  to  all  the 
world,  and  are  conclusive  upon  the  owner. 
Johnson  v.  WilHams,  48  Vt.  566. 

85.  A  regular  adjudication  of  forfei^^i^  of 
the  liquors  terminates  the  owner's  legal  interest 
therein;  and  any  subsequent  misfeasance  in 
relation  thereto  works  him  no  injury  of  which 
he  can  complain.  Johnson  v.  Perkins,  48  Vt. 
672. 

4.  Replevin  of  liquors  seissd, 

86.  The  replevin  of  intoxicating  liquor  under 
G.  8.  c.  94,  ss.  40,  41,  is  of  the  3d  class  under  G. 
8.C.  35,  s.  18,  and  requires  the  giving  of  the  bond 
prescribed  in  c.  35,  s.  2.  Thurber  v.  Richmond, 
46  Vt.  395. 

87.  Where,  in  such  case,  the  action  was 
dismissed  for  want  of  a  proper  replevin  bond ; 

Held,  that  the  defendant  was  entitled  to 
judgment  for  a  retum,  and  damages  for  the 
taking  by  the  replevin,  and  an  order  on  the 
replevying  officer  that  he  retum  the  liquor  to 
the  defendant  at  the  place  whence  he  removed 
it.    lb.    (G.  8.  c.  86,  ss.  16-26.) 

88.  In  replevin  of  intoxicating  liquor  seized 
under  G.  8.'  c.  94,  the  plea  of  not  guilty  is  the 
general  issue  as  in  other  cases  by  G.  8.  c.  36,  s. 
14,  and  puts  in  issue  every  material  fact,  as 
well  the  property  in  the  liquors  as  the  taking  and 
detention.  Plainfield  v.  Batchelder,  44  Vt.  9. 
Loop  V.  WiUiams,  47  Vt.  407. 

89.  Where  the  liquors  so  seized  are  replev- 
led,  and  the  same  have  been  condemned  in  the 
seizure  proceedings,  the  seizing  officer,  defend- 
ant in  the  replevin,  though  but  a  deputized 
officer,  is  entitled  to  judgment  for  damages  and 
costs,  and  a  retum  of  the  liquors  to  him,  or  to 
such  officer  as  shall  have  warrant  or  authority 
to  hold  or  destroy  the  same  under  the  seizure 
proceedings.    Loop  v.  WiUiams, 
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90.  In  replevin  of  intoxicating  liquore;— 
Beld,  that  the  record  of  confiscation  In  a  seizure 
proceeding  was  the  proper  and  only  legitimate 
evidence  of  that  adjudication.  PUunJUtd  v. 
Batchelder,  44  Vt.  9. 

91.  In  the  record  of  a  seizure  case,  the 
liquor  was  described  as  gin,  HeJd^  in  a  subse- 
quent replevin  suit  for  2  bbls.  of  whiskey,  that 
the  identity  of  the  article  in  the  two  cases 
could  be  proved  by  parol.    lb, 

5.  Trial,  widence,  etc, 

92.  The  facts  that  R,  the  claimant  of  liquor 
seized,  kept  the  ''Stanton  House/'  which  was 
supplied  with  conveniences  for  selling  liquors, 
and  that  a  former  seizure  had  been  made  at  the 
same  house  while  R  kept  it,  were  hfid  proper 
evidence  in  a  seizure  case  for  condemnation  of 
the  liquor.    StaU  v.  TrUax,  Liqtwr,  44  Vt.  908. 

93.  Assessment  roUs  made  by  assessors 
under  U.  8.  laws,  and  entries  of  collectors 
under  the  same  laws,  showing  that  R  had  paid 
the  special  tax  as  a  retail  liquor  dealer,  were 
held  proper  evidence  to  prove  that  the  liquors 
in  his  possession  were  intended  for  sale.    Ih. 

94.  The  marking  of  liquors  to  C,  "Platta- 
burgh  ffia  Burlington",  while  C  lived  at  Bur- 
lington and  kept  a  grocery  there,  in  connection 
with  the  quantity  of  the  liquors,  and  the  fact 
that  they  were  found  at  Burlington  when  seized, 
were  Jield  to  tend  to  prove  that  they  were  got 
for  an  unlawful  purpose,  and  were  subject  to 
seizure  and  condemnation.    Ih, 

95.  It  cannot  be  presumed,  without  proof, 
that  the  sale  of  intoxicating  liquors  is  prohibited 
by  the  laws  of  another  State,  such  sales  being 
good  at  common  law.  Tutku  v.  HoUand,  48 
Vt.  542. 

96.  In  a  prosecution  under  Q.  S.  c.  94, 
against  a  manufacturer  of  intoxicating  liquor, 
a  witness  was  held  not  privileged  from  answer- 
ing the  question  whether  he  had  purchased 
liquors  of  the  respondent.  8taU  v.  Peterion, 
41  Vt.  504. 

97.  The  conviction  for  being  a  eomm^m 
seller  of  intoxicating  liquor,  is  a  merger  of  all 
distinct  acts  of  sale  down  to  the  filing  of  the 
complidnt,  and  a  bar  to  a  further  prosecution 
therefor.    State  v.  JVt^,  28  Vt.  598. 

98.  In  a  prosecution  for  selling  intoxicating 
liquors,  a  former  conviction  of  the  same  oifense 
may  be  given  in  evidence  under  the  plea  of  not 
guilty ;  but  if  pleaded  in  bar,  it  may  be  replied 
that  the  conviction  was  for  another  offense  than 
the  one  charged.    State  v.  Conlin,  27  Vt.  818. 

99.  Records  of  former  convictions  under 
the  Liquor  Act  need  not  be  offered  to  the  jury, 
but  only  to  the  court  to  affect  the  sentence. 
But  these  should  be  offered  in  the  county  court, 
and  ought  not  to  be  received  in  the  supreme 
court,  for  the  fact  of  identity  may  be  in  ques- 


tion, and  this  would  be  for  the  jury.  State  v. 
Haynee,  85  Vt.  570.  S.  C,  86  Vt.  667.  Sec 
SUUe  V.  Freman,  27  Vt.  528. 

100.  The  respondent  pleaded  guilty  to  sun- 
dry offenses  of  liquor  selling,  without  specify- 
ing the  times  when  committed,  and  was  con- 
victed. On  a  second  prosecution  for  like  offenses 
laid  at  an  earlier  date  ;—Held,  that  G.  8.  c.  94, 
ss.  87,  88,  made  that  record  conclusive  that 
the  offenses  charged  in  that  case  were  commit- 
ted on  the  day  set  forth  in  the  complaint  in  that 
case ;  and  that  the  respondent  could  not  prove 
by  parol  that  the  offenses  charged  in  the  second 
case  were  intended  to  be  and  were  embraced 
in  his  former  plea.  State  v.  Haynes,  85  Vt. 
565. 

101.  In  a  prosecution  against  the  keeper  of 
a  public  house  for  furnishing  intoxicating  liquors 
contrary  to  G.  S.  c.  94,  the  government  had 
proved  by  several  witnesses  that  they  had  drunk 
liquor  in  rooms  in  the  respondent's  house,  on 
public  occasions,  when  invited  by  persons  occu- 
pying  such  rooms,  but  did  not  know  who  pro- 
vided the  liquor.  The  respondent  offered  to 
ask,  on  cross-examination,  if  it  was  not  the  habit 
of  gentlemen,  in  traveling  about  the  country, 
to  carry  spirituous  liquors  in  bottles  with  them. 
Held,  that  the  evidence  offered  was  inadmis- 
sible, as  being  too  remote  and  indefinite ;  if  it 
had  been  confined  to  guests  of  this  house,  it 
might  have  been  otherwise,  as  tending  to  rebut 
the  inference  that  it  was  obtained  of  the  pro- 
prietor in  the  house.  State  v.  Barron,  87  Vt. 
67. 

102.  In  such  prosecution,  the  government 
offered  to  prove  that  the  respondent  had  got  his 
two  clerks  out  of  the.  way,  so  that  they  could 
not  be  subpoenaed.  The  officer  having  the  sub- 
poena for  these  witnesses  testified  'Uhat  he 
heard  that  the  clerks  were  not  there,  and  he  did 
not  look  for  them— understood  they  had  gone 
to  Boston.*'  Held,  that  the  offer  was  proper, 
but  that 'the  evidence  given  was  inadmissible, 
and  that  the  jury  should  have  been  instructed 
to  lay  it  entirely  out  of  the  case.    Ih, 

lOiS.  The  question,  '*  Is  strong  beer  reputed 
to  be  intoxicating  ?"— was  held  inadmissible. 
StatcY,  Peterson,  41  Vt  504. 

Ck>rpiis  delicti.    Crimes,  228. 

104.  AppeftL  On  an  appeal  from  the  judg^ 
ment  of  a  justice  upon  a  complaint  for  selling, 
&c.,  intoxicating  liquor,  a  trial  and  conviction 
may  be  had  for  distinct  offences  not  attempted 
to  be  proved  on  the  trial  before  the  justice,  to 
the  extent  of  the  original  jurisdictionof  the  jus- 
tice under  that  complaint.  State  v.  Remelee, 
85  Vt.  562. 

105.  A  spedfieation  filed  in  the  city  cooit  of 
Burlington  in  a  liquor  prosecution  under  G.  8. 
c.  94,  s.  9,  having  passed  with  the  record  of 
the  appeal,  as  part  thereof,  to  the  county  court, 
and  no  amendment  thereof  or  new  specificatioo 
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having  been  filed  in  the  county  court  ;—fffldy 
on  trial  in  the  county  court,  that  the  proof  of 
offenses  was  limited  by  the  specification  filed 
in  the  city  court.     8taU  v.  Bowe,  48  Vt.  205. 

106.  Becognlsance  The  recognizance 
required  by  G.  8.  c.  94,  s.  16,  to  be  given  on  an 
appeal,  ''conditioned  that  the  respondent  will 
prosecute  his  appeal  to  effect,  and  pay  all  costs, 
fines  and  forfeitures,  and  undergo  all  penalties 
that  may  be  awarded  against  him,'*  is  not  a 
recognizance  for  the  personal  appearance  of  the 
respondent  in  the  appellate  court.  Hence,  the 
justice  before  whom  the  recognizance  was  taken, 
has  no  authority,  by  G.  8.  c.  124,  s.  16,  to  issue 
a  warrant  to  apprehend  the  respondent  and 
commit  him  to  jail  in  discharge  of  his  surety. 
MorrOlv.  Thurston,  46  Vt.  732. 

107.  8uch  recognizance  is  forfeited  by  the 
default  of  appearance  in  the  county  court  on 
calling  the  party  and  his  surety.  This  is  a  fail- 
ure to  prosecute  the  appeal,  and  it  is  not  neces- 
sary, in  order  to  hold  the  surety,  that  the  State 
should  obtain  a  judgment  in  that  proceeding 
against  the  principal,  which  he  had  failed  to 
pay.    State  v.  Ifiehoh,  48  Vt.  91. 

V.    Effect  on  Contbaots. 

1.  Ab  to  towns  and  town  officers. 

108.  Town  agency.  The  agent  for  selling 
liquor  under  G.  8.  c.  94,  is  not  an  instrument 
of  the  town  but  is  an  officer  of  the  law.  Plain- 
field  V.  Batehelder,  44  Vt.  9. 

109.  Since  the  act  of  1868,  No.  15,  imposing 
the  duty  of  purchasing  liquors  for  the  town 
agency  upon  the  selectmen,  the  agent  cannot 
bind  the  town  by  his  purchases  of  liquors  as 
agent,  but  the  selectmen  may  make  him  their 
special  agent  for  that  purpose,  or  might  ratify 
his  unauthorized  purchases.  Barton  v.  Pitts- 
fordjUYUSlU  Erwinv.Biehmond,^\t,fibt. 

110.  Although  it  is  declared  unlawful  for  a 
town  liquor  agent  to  purchase  intoxicating 
liquors  at  the  expense  or  on  the  credit  of  the 
town,  yet  the  selectmen  may  make  him  their 
q)ecial  agent  to  buy  the  liquors  for  them  and  in 
the  name  of  the  town.  So,  too,  they  have  a 
right  to  adopt  and  ratify  the  transaction  after- 
wards.    Topsham  v.  Bogers,  42  Vt.  189. 

111.  A  settlement  made  by  the  selectmen 
with  the  town  liquor  agent,  was  held  not  to  be 
a  ratification  of  unauthorized  purchases  of 
liquors  made  by  the  agent,  where  the  selectmen 
had  no  knowledge  thereof,  and  the  town  did 
not  receive  the  profits  arising  therefrom.  Bar- 
ton V.  PitUford,  44  Vt.  871. 

112.  The  authority  given  by  the  selectmen 
to  the  town  agent  to  buy  liquors  on  the  credit 
of  the  town,  cannot  extend  beyond  their  own 
official  year.  lb,  Ertoin  v,  Biehmond,  ^\i, 
557. 


113.  Where  selectmen  in  purchasing  liquors 
for  their  town,  acted  for  the  town,  the  fact  that 
they  gave  their  personal  obligation  to  pay  for 
the  liquors,  does  not  affect  the  question  of 
ownership  by  the  town.  Lemington  v.  Blodgetty 
87  Vt.  210. 

114.  Assumpsit  in  the  general  counts  lies  in 
favor  of  a  town  against  its  agent  to  recover 
money  withheld,  arising  from  the  sales  of 
liquors.  The  presun>ption  is,  that  such  money 
belongs  to  the  town.  Lemington  v.  Blodgett, 
87  Vt.  215. 

115.  A  town  liquor  agent,  having  purchased 
liquors  in  the  name  of  the  town  in  addition  to 
what  the  selectmen  had  furnished,  and  paid  for 
them  in  money  received  in  the  sale  of  liquors, 
and  sold  them  as  such  agent,  but  without  the 
knowledge  or  consent  of  the  selectmen,  cannot 
shield  himself  from  responsibility  to  pay  over 
to  the  town  the  proceeds  of  the  sales,  by  the 
fact  that  his  sales  were  made  in  violation  of  the 
provisions  of  the  law  under  which  he  sold. 
Topsham  v.  Bogers,  42  Vt.  189. 

116.  In  an  indictment  against  selectmen 
for  neglecting  and  refusing  liquors  to  the  town 
liquor  agent,  it  is  not  sufficient  to  aver  that  it 
was  the  duty  of  the  respondents  to  furnish  the 
liquors,  but  those  matters  of  fact  must  be 
averred  from  which  the  duty  arises ;  among 
others,  the  giving  of  a  bond  by  the  agent  to  the 
town,  as  provided  by  G.  8.  c.  94,  s.  4,  and  the 
contract  for  compensation.  State  v.  Bartlett^ 
48  Vt.  86. 

117.  A  contract  between  a  county  eommie- 
sioner  under  G.  8.  c.  94,  and  a  town  agent  of 
his  appointment,  that  the  commissioner  shall 
furnish  the  agent  such  liquors  as  maybe  needed 
to  supply  the  town,  and  that  the  agent  shall  pay 
him  for  the  same,  is  against  public  policy  and 
void,  and  such  commissioner  cannot  recover  for 
liquors  so  furnished.  Baldwin  v.  Coburn^  89 
Vt.  441. 

2.  As  to  other  persons, 

118.  Action.  Under  the  statutes  of  1844 
and  1846,  no  recovery  can  be  had  by  action,  nor 
by  way  of  set-off,  for  intoxicating  liquors  sold 
in  this  State  by  a  person  not  licensed  to  sell. 
Ban&roft  v.  Dumas,  21  Vt.  466.  Boutwell  v. 
Foster^  24  Vt.  485 ;  nor  upon  a  promissory  note 
given  therefor.  Briggs  v.  CampbeUj  25  Vt. 
704. 

119.  Under  G.  8.  c.  94,  s.  82,  and  on  com- 
mon principles,  the  seller  of  intoxicating  liquors 
ia  violation  of  law  cannot  maintain  an  action 
based  upon  any  right  of  stoppage  in  transitu, 
nor  ask  the  aid  of  the  law  in  reclaiming  posses- 
sion of  the  liquors.  Howe  v.  Stewart,  40  Vt. 
145. 

120.  If  one  participates  in  an  illegal  sale, 
any  portion  of  which  is  transacted  within  this 
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State,  be  becomes  tbrougb  sucb  participation  a 
partaker  in  tbe  illegality,  and  tbe  law  will  not 
aid  bim  in  tbe  recovery  of  tbe  stipulated  price. 
But  if  tbe  vendor  does  notbing,  eitber  by  bim. 
self  or  agent,  to  forward  tbe  illegal  contract 
witbin  tbe  State,  be  may  recover,  notwitbstand- 
ing  be  may  know  tbe  illegal  purpose  to  wbicb 
tbe  article  is  to  be  put  in  another  jurisdiction. 
Backman  v.  Wright,  27  Vt.  187.  TerriU  v. 
Bartlett,  21  Vt.  184.  Backman  v.  MtMey,  31 
Vt.  547.    McC<nUhe  v.  McMann,  27  Vt.  95. 

121.  Wbere  intoxicating  liquors  were  sold 
in  tbis  State  by  an  agent  of  tbe  vendor's  resid 
ing  in  anotber  State,  and  he  knew  tbey  were 
intended  for  sale  in  tbis  State  in  violation  of 
law,  tbe  contract  was  held  to  be  illegal,  although 
tbe  liquors  were  delivered  in  sucb  other  State 
wbere  tbe  sale  would  have  been  lawful ;  and 
that  a  note  given  therefor  was  void  in  the  bands 
of  a  party  having  notice  of  the  consideration, 
although  executed  in  such  other  State.  Cofi- 
ver9e  v.  F&$ter,  32  Vt.  838 ;  and  see  TerriU  v. 
BartleU,  21  Vt.  184.  Smith  v.  AlUsriy  23  Vt. 
298.     HotDe  v.  Stev^art,  40  Vt.  146. 

122.  If  the  seller  of  intoxicating  liquor,  in 
New  York,  to  a  person  in  Vermont,  knows  that 
tbe  purchaser  intends  it  for  sale  in  violation  of 
tbe  laws  of  Vermont,  and,  as  part  of  tbe  con 
tract  of  purchase,  or  in  the  execution  of  tbe 
contract  in  tbe  mode  of  delivery  afterwards 
directed,  intentionally  aids  tbe  purchaser  to 
evade  and  violate  the  laws  of  Vermont,  by 
doing  some  positive  act,  though  slight,  in  fur 
therance  of  sucb  design  of  the  purchaser,  such 
as  sending  the  liquor  in  some  concealed  or  dis- 
guised  form  ;—ffeld,  that  tbe  contract  of  sale 
is  thereby  rendered  invalid,  and  no  recovery 
can  be  bad  upon  it.  Qaylord  v.  Soragen,  32 
Vt.  110.     Aiken,  v.  BlaisdeU,  41  Vt.  655. 

123.  Where  an  order  for  intoxicating  liquor 
was  drawn  in  this  State  by  tbe  defendant, 
residing  here,  and  was  forwarded  by  mail  to 
tbe  plaintiffs  at  their  place  of  business  in  Con- 
necticut, and  the  liquors  were  there  delivered 
to  a  common  carrier  in  tbe  usual  course  of  bus- 
iness  and  thus  transported  to  tbe  defendant  in 
tbis  State  \—Held,  that  tbe  tU/uB  of  tbe  contract 
was  in  Connecticut,  and  was  not  void  as  con 
travening  tbe  Vermont  liquor  law,  although 
tbe  plaintiffs  knew  that  tbe  defendant  intended 
to  sell  tbe  liquor  in  violation  of  our  law,— be 
having  done  nothing,  in  tbe  mode  of  packing 
or  forwarding  the  liquor,  or  otherwise,  to  aid 
tbe  defendant  in  tbe  evasion  or  violation  of  tbe 
law.     TuUk  V.  RoUand,  43  Vt.  542. 

124.  The  owner  of  intoxicating  liquor  put 
it  in  the  bands  of  tbe  defendant  for  illegal  sale, 
under  an  arrangement  between  them  and  the 
plaintiff  that  tbe  defendant  should  so  sell  tbe 
liquor  and  pay  tbe  proceeds  to  tbe  plaintiff,  to 
apply  upon  tbe  defendant's  debt  to  bim.  Held, 
that  tbe  plaintiff  was  so  far  a  party  to  tbe 


illegal  contract  and  sale,  that  be  could  not 
recover  the  proceeds.  Buck  v.  Albee,  26  Vt. 
184. 

125.  A  quantity  of  intoxicating  liquor  was 
put  in  tbe  hands  of  tbe  defendant,  who  bad  a 
license  to  sell  for  medicinal  purposes,  under  an 
arrangement  between  bim,  the  owner,  and  tbe 
plaintiff,  that  he  should  sell  and  pay  the  pro. 
ceeds  to  tbe  plaintiff.  Heldy  that  although  tbe 
defendant  sold  the  liquors  for  other  purposes 
and  in  violation  of  law,  and  this  by  an  under- 
standing and  arrangement  with  tbe  owner,  yet, 
if  the  plaintiff  was  not  privy  thereto,  be  could 
recover  the  proceeds  of  tbe  sale.  Buck  v.  Albee, 
27  Vt.  190. 

126.  Tbe  purchaser  of  intoxicating  liquors, 
though  in  violation  of  law,  acquires  tbe  prop- 
erty therein,  and  such  liquors  are  subject  to 
attachment  by  bis  creditors.  Howe  v.  Stewart, 
40  Vt.  145. 

127.  One  is  liable  as  trustee  for  tbe  proceeds 
of  intoxicating  liquor  sold  by  bim,  though  in 
violation  of  law,  as  agent  of  the  principal  de- 
fendant ;  also  for  tbe  value  of  such  liquor  on 
hand  at  tbe  time  of  service  of  tbe  trustee  pro- 
cess, but  disposed  of  afterwards,  though  con- 
signed to  bim  by  tbe  principal  defendant  for 
Illegal  sale.     Thayer  v.  Partridge,  47  Vt.  423. 

128.  A  trustee  cannot  deduct  from  tbe 
credits  in  bis  bands,  a  claim  for  money  paid  tbe 
principal  defendant  upon  tbe  illegal  sale  of 
intoxicating  liquors.  The  only  remedy  to  re- 
cover for  such  payments  is  the  action  given  by 
G.  S.  c.  94,  s.  32.    lb, 

129.  Before  the  passage  of  the  liquor  act  of 
1852  (G.  S.  c.  94)  ;—IIeld,  that  a  promissory 
note  given  for  tbe  price  of  liquors  illegally  sold, 
though  void  as  to  the  payee,  was  valid  and  col- 
lectible in  tbe  bands  of  a  bona  fide  holder  for 
valuQ. without  notice.  Pindar  v.  Barlotc,  31 
Vt.  629.     Converse  v.  Foster,  32  Vt.  828. 

130.  But  under  G.  S.  c.  94,  s.  32,  wbicb 
provides  that  '*  no  action  of  any  kind  shall  be 
had  or  maintained  in  any  court  in  tbis  State, 
for  the  recovery  or  possession  of  intoxicating 
liquor,  or  the  value  thereof,  except  sucb  as  is 
sold  or  purchased  in  accordance  with  tbe  pro- 
visions of  tbis  chapter" ; — Held,  that  such  note 
was  absolutely  void,  even  in  tbe  hands  of  such 
bona  fide  bolder.  Streit  v.  Sanborn,  47  Vt.  702. 


INTOXIOATION. 

1.  Where  one  enters  into  a  contract  while 
in  sucb  a  state  of  intoxication  as  to  render  bim 
incapable  of  the  exercise  of  bis  understanding, 
he  may  avoid  it,  although  bis  intoxication  was 
not  procured  by  the  other  party,  but  was  purely 
voluntary.  Barrett  v.  Buxton,  2  Aik.  167.  24 
Vt.  425.     Conant  v.  Jaekson,  16  Vt.  335. 
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2.  In  order  to  avoid  a  contract  by  reason  of 
intoxication,  it  mdst  be  of  that  degree  which 
prerenta  the  party  from  knowing  the  conae 
quences  of  his  contract  Foot  v.  Tewksburjf,  2 
Vt.  97. 

3.  Intoxication,  such  as  to  charge  a  party 
with  negligence,  must  be  of  such  degree  as  to 
render  him  incapable  of  acting  with  ordinary 
care  and  prudence.  Otuaedif  v.  Stockbridge^  21 
Vt.  891. 

4.  Whenever  a  man  becomes  deprived  of 
bis  memory  and  understanding,  he  is  entitled 
to  legal  protection  as  an  insane  person,  although 
he  has  become  such  by  his  own  imprudence  or 
misconduct;  as,  by  excessive  and  continued 
intoxication.  It  is  the  state  and  condition  of 
the  mind  itself  which  the  law  notices,  and  not 


the  causes  that  produced  them.  BliM9  v.  C&nn. 
<t  Pasi,  B.  E.  Co.,  24  Vt.  424.  C^rnant  v.  Jack- 
•on,  16  Vt.  885. 

5,  Equity  will  not  lend  its  aid  to  enforce  a 
contract  obtained  from  a  man  when  intoxi- 
cated, though  his  intoxication  was  purely  vol- 
untary ;  and  in  relation  to  persons  whose  minds 
are  prostrated  or  have  become  stupefied  from  a 
course  of  previous  intoxication,  so  as  to  be  in- 
capable of  judging  upon  the  propriety  of  what 
they  do,  the  court  will  make  a  strict  examin- 
ation, as  to  whether  the  contract  does  not  con- 
tain evidence  that  advantage  was  taken  of  those 
habits.     Conani  v.  Jackmm. 


See  CONTBAOT,  I. 
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JAIL. 

{Prisoner  ;  Jail  bond.) 

I.    Jail;  Comiiitmbnt. 
II.    Discharge  of  Poor  Debtors. 
IIL    Jail  Bond. 

1.  VaUdUif;  Breach. 

2.  BelMse. 

8.  Asmffnment. 

4.  Action  on  jail  bond. 

5.  Action  against  sheriff. 

I.    Jail;  Cohhitiibnt. 

1.  Bepairing  jail.  Under  the  authority 
given  to  the  judges  of  the  county  court  to  order 
necessary  repairs  and  improvements  of  the 
county  property,  they  may,  by  a  committee, 
repair  the  county  jail  Und  out-buildings  and 
build  a  woodhouse  for  the  jail-house,  and  draw 
orders  therefor.  Campbell  v.  Franklin  County, 
27  Vt.  17a 

2.  Breaking  jail.  It  is  an  offense  under 
O.  8.  c.  115,  s.  11,  for  a  prisoner  confined  in 
jail,  though  alone,  to  break  it  open  in  order  to 
escape.    State  v.  Fletcher,  82  Vt.  427. 

3.  Ck>liilllitaie]lt.  Where  a  tax-collector 
commits  a  delinquent  to  jail,  he  must  then 
leave  with  the  jailer  an  attested  copy  of  his 
warrant  with  a  certificate  of  his  doings  thereon, 
— not  necessarily  simultaneoudy,  but  as  soon 
after  the  commitment  as  a  man  of  ordinary 
business  capacity,  exercising  due  diligence  and 
dispatch,  can  perform  the  labor  required  to  do 
the  act.    Boardman   v.  Goldsmith,  48  Vt.  408. 

4.  Where  the  plaintiff  was  arrested  upon  a 


warrant  by  a  deputy  slieriff  and  was  lodged  in 
jail,  not  as  a  commitment,  but  for  temporary 
custody,  and  no  copy  of  the  warrant  was  left 
with  the  jailer,  who  was  the  sheriff,  nor  any 
return  made  upon  the  warrant ; — Held,  that  the 
jailer  was  not  liable  for  the  penalty  under  G. 
S.  c.  48,  8.  28,  for  neglect  to  furnish  the  plain- 
tiff a  copy  of  the  warrant.  McMahon  v.  Edger- 
ton,  84  Vt.  77. 

5.  Where  a  party  was  arrested  on  a  capias 
issued  upon  aflldavit  under  G.  8.  c.  88,  ss.  76- 
79,  and  appeared  before  the  authority  signing 
the  writ  for  examination  and  discharge; — Held, 
that  the  magistrate  had  authority  in  bis  dis- 
cretion to  adjourn  the  hearing  to  a  future  day, 
and  that  in  the  interim  the  officer  having  the 
writ  might  commit  the  party  to  jail  upon  th^ 
writ,  and  that  during  such  time,  at  least,  the 
party  was  not  entitled  to  his  discharge  on  habeas 
corpus.    In  re  Foot,  81  Vt.  505. 

6.  If  one  be  committed  to  jail  on  a  sufficient 
process,  that  is  a  full  defense  to  an  action  by 
him  for  false  imprisonment,  though  he  be  at 
the  same  time  committed  on  an  irregular  or 
void  process,  unless  it  is  made  to  appear  that  he 
was  put  to  some  additional  inconvenience  or 
loss  by  reason  of  the  void  process.  Leteis  v. 
Avery,  8  Vt.  287. 

7.  —in  wrong  county.  An  execution, 
issued  from  the  county  court  of  B  county  and 
regular  on  its  face,  commanded  the  imprison- 
ment of  the  debtor  in  the  jail  of  the  county  of 
B.  The  defendant,  an  officer,  arrested  the 
debtor  in  the  county  of  W  and,  although  there 
was  a  legal  jail  in  that  county,  committed  him 
to  the  jail  of  the  county  of  6  according  to  the 
terms  of  the  precept.    Held,  that  he  was  liabl^ 
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in  an  action  for  false  imprisonment.    (G.  8.  c. 
88,  88.  59, 60.)    CUiyton  t.  8coU,  4fi  Vt.  886. 

8.  Effect  to  discharf e  lien.  All  former 
liens  upon  goods  or  lands,  created  by  an  attach- 
ment but  not  perfected,  are  abandoned  and  lost 
by  the  commitment  of  the  body  of  the  debtor. 
But  this  does  not  operate  as  a  release  of  collat- 
eral remedies,  so  far  perfected  as  not  to  depend 
upon  any  proceedings  imder  the  execution  for 
their  support.  If  the  creditor  release  the  body, 
and,  under  the  statute,  take  a  new  execution 
against  the  property  of  the  debtor,  this  is  a  new 
and  independent  remedy,  and  cannot  be  con- 
nected with  any  previous  attachment  lien. 
Waiard  V.  ImU,  20  Vt.  378. 

9.  Olose  Jail.  The  only  difference  between 
prisoners  in  jail  and  those  in  eUm  jail  under  a 
certified  execution,  is,  that  the  former  may  be 
admitted  to  the  jail  liberties,  while  the  latter 
cannot.  There  is  no  difference  in  the  mode  of 
their  confinement,  nor  as  to  what  would  con- 
stitute an  escape.  VL  Life  Ins,  Co,  v.  Dodge, 
48  Vt.  156. 

10.  Copy  of  process.  A  jailer  is  not  liable 
for  an  escape  for  not  detaining  a  prisoner, 
where,  from  the  oopy  of  the  process  left  with 
him  on  commitment,  it  appears  that  the  procesp 
was  void,  or  did  not  authorize  the  commitment 
—as,  where  the  copy  shows  the  process  to  be  a 
summons.  He  is  not  bound  to  look  beyond  the 
copy—i\iaX  being  indispensable  to  a  legal  com- 
mitment.    Kidder  v.  Barker,  18  Vt.  454. 

11.  Upon  the  copy  of  a  mittimus  left  with 
the  jailer,  with  a  return  thereon,  there  was  no 
certificate  that  it  was  a  true  copy  of  the  original 
mittimus  and  return;  but  the  return  upon 
the  original  showed  that  the  copy  had  been 
left,  and  that  it  was  true  and  attested.  Held, 
on  Jiabeas  corpus,  that  it  sufficiently  appeared 
upon  the  face  of  the  copy  left,  that  the  signa- 
ture of  the  officer  to  the  return  on  the  copy 
Was  intended  to  authenticate  the  paper  as  a 
copy  of  the  precept  and  return,  and  that  this 
mere  informality  did  not  render  the  commit- 
ment and  detention  illegaL  Tracy,  ex  parte,  25 
Vt.  98. 

12.  Fine.  Where  a  mittimus  only  requires 
the  jailer  to  keep  the  convict  until  he  pay  the 
fine,  costs  of  commitment  and  jailer's  fees 
(omitting  the  costs  of  prosecution),  the  prisoner 
will  not  be  discharged  on  habeas  corpus,  where 
he  has  not  paid  or  tendered  the  fine  and  charges 
named.  The  mittimus  is  good  as  far  as  it  goes. 
Howard,  ex  parU,  26  Vt.  205. 

13.  Where  a  sheriff,  being  jailer,  took  of  a 
prisoner  in  jail  his  note  for  a  fine  and  costs, 
legally  imposed,  and  discharged  the  prisoner ; 
—Held,  that  this  was  equivalent  to  the  receipt 
of  so  much  money,  and  that  the  sheriff  became 
debtor  for  the  fine  and  costs ;  that  this  was  not 
against  public  policy,  and  that  the  note  was 
upon  good  consideration  and  the  maker  liable 


thereon.     8t   Albans  Bank  v.  DiUon,  80  Vt. 
122. 

14.  Jailer's  charges.  The  negligent  escape 
of  a  prisoner  confined  in  jail  for  debt,  with  his 
voluntary  return  to  jAil,  does  not  absolve  the 
town  chargeable  for  his  support,  in  an  action 
by  the  jailer  for  support  of  the  prisoner  there- 
after furnished.  Sanderson  v.  Rutland,  43  Vt. 
885. 

15.  A  jailer's  account  for  keeping  a  person 
committed  to  jail  under  the  vagrant  act  of  1864, 
is  not  chargeable  to  the  State  and  should  not  be 
audited  as  such  by  the  court  auditor.  Manda- 
mus refused.    Drew  v.  Russell,  47  Vt.  250. 

II.      DiSCHABGB  OF  PoOR  DbBTOBS. 

16.  Who  entitled.  A  prisoner  in  jail 
upon  an  execution  issued  by  the  court  of  chan- 
cery for  the  payment  of  money,  is  entitled,  as 
in  cases  at  law,  to  the  benefit  of  the  poor  debt- 
or's oath.  Cannon  v.  Norton,  16  Vt.  884.  82 
Vt.887. 

17.  Jail  commissioners.  The  board  that 
acts  in  the  process  of  discharging  a  poor  debtor 
from  jail  being  of  special  and  limited  jurisdic- 
ion,  their  jurisdiction  must  be  shown,  in  order 
to  sustain  their  decision,  by  proof  of  the  prior 
proceedings,  and  that  they  were  regular,— as, 
that  due  notice  was  given  to  the  creditor,  or 
that  he  was  before  them;  otherwise,  their 
certificate  of  discharge  is  void  and  affords  no 
protection  to  the  sheriff,  if  sued  for  an  escape, 
nor  to  the  surety  upon  the  jail-bond.  Paine  v. 
Ely,  1  D.  Chip.  87.  8.  C,  N.  Chip.  14.  1  Vt. 
257.  25  Vt.  850. 

18.  A  plea  setting  up  a  discharge  by  jail 
commissioners  must  contain  such  averments  of 
special  facts  as  show  that  the  acting  commis- 
sioners had  jurisdiction,  and  had  the  parties 
before  them.    HubbeU  v.  Dimiek,  1  Vt.  258. 

19.  The  discharge  of  a  poor  debtor  by  jail 
commissioners,  without  notice  to  the  creditor, 
in  a  case  where  the  statute  requires  such  notice, 
is  void,  and  does  not  justify  the  sheriff  in  per- 
mitting the  prisoner  to  depart.  Dean  v.  Lowry, 
4Vt.  481. 

20.  On  the  admission  of  a  prisoner  to  the 
poor  debtor's  oath,  his  departure  from  jail,  or 
the  jail  limits,  is  an  escape  and  breach  of  the 
jail-bond,  unless  the  jail  commissioners  shall 
have  first  delivered  to  the  jailer  the  proper  cer- 
tificate of  discharge.  Stamford  v.  Barry, 
Brayt.  200.  HaigM  v.  Richards,  8  Vt.  77.  15 
Vt.  617. 

21.  A  certificate  of  discharge  of  jail  com- 
missioners which  misdescribes  the  execution 
upon  which  the  debtor  is  committed,  as  to  the 
sums  therein,  does  not  authorize  his  discharge, 
although  the  proper  oath  may  have  been  ad- 
ministered.    HoUbrook  v.  Pearce,  15  Vt.  616. 

22.  The  proceedings  of  jail  commissioners 
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may  be  proved  by  parol,  they  not  being  a  court 
of  record.  Hichardson  v.  HUeheoeky  28  Vt. 
757. 

23.  Notice  to  creditor.  The  citation 
issued  by  jail  commissioners  must  be  directed 
to  and  be  served  upon  the  creditor  in  the  exe- 
cution, though  but  a  trustee  for  the  real  creditor. 
HubbeU  v.  Dimiek,  1  Vt.  358. 

24.  The  indorsement  of  the  name  of  the  at- 
torney of  record  upon  an  execution,  is  a  sufB- 
cient  appointment  of  him  as  figenty  under  the 
statute  of  1820,  for  the  purpose  of  service  of 
notice  of  an  application  to  take  the  poor  debt- 
or*s  oath.  Dtan  v.  Lowry,  4  Vt.  481.  Ben- 
neU  V.  MarnU,  2  Vt.  822. 

25.  Where  notice  is  attempted  to  be  given 
to  the  creditor  of  the  debtor's  application  to  be 
admitted  to  the  poor  debtor's  oath,  the  jail 
commissioners  are  to  determine  on  thesuflScien- 
cy  of  the  notice  and  certify  accordingly,  and 
their  decision  is  conclusive  and  cannot  be  re- 
examined. AUen  V.  HaU,  8  Vt.  84.  Raymond 
V.  Sautherland,  3  Vt.  494.  12  Vt.  514.  40  Vt. 
162.  Childs  V.  MoTM,  2  Tyl.  221.  Brush  v. 
JMinson,  2  Tyl.  858.  Ad<m8  v.  Mattoeks, 
Brayt.  199.  Thornton  v.  BobCnsony  Brayt. 
199.    Smith  v.  Quint<m,  Brayt.  200. 

26.  The  certificate  of  jail  commissioners  dis- 
charging a  poor  debtor,  when  made  and  deliver- 
ed as  the  law  directs,  is  a  sufficient  bar  to  a  re 
covery  against  the  sheriff  for  an  escape,  and  to 
a  recovery  on  the  jail-bond.  lb.  ffaight  v. 
7?iV5*arcfo,  8Vt.  77,  80. 

27.  Where  the  certificates  of  jail  commis- 
8ioner8,given  to  the  jailer, and  to  the  debtor, after 
having  administered  to  him  the  poor  debtor's 
oath,  show  that  the  creditor  was  notified,  this 
is  sufficient  to  warrant  the  discharge  of  the 
debtor  from  jail,  whether  the  creditor  appeared 
or  not ;  and  a  contradiction  of  the  two  certifi- 
cates in  this  last  respect  is  not  material.  Carter 
V.  MtUer,  12  Vt.  518. 

28.  Pleading.  In  an  action  for  an  escape, 
a  plea  in  bar  ailing  a  discbarge  by  jail  com- 
missioners, WAS  heid  sufficient,  where  the  dec- 
laration -  did  not  aver  an  indorsement  on  the 
execution  of  a  certificate,  that  the  cause  of  ac- 
tion arose  from  the  willful  and  malicious  act  of 
the  defendant.  (Stat.  1828.)  Barber  v.  Chase, 
8Vt.  840. 

III.    Jail-Bond. 

1.   VaUdUy;  Breach. 

29.  Validity.  If  a  sheriff  admit  a  prisoner 
to  the  jail  liberties  in  a  case  not  authorized  by 
statute,  he  is  guilty  of  an  escape ;  and  a  jail- 
bond  taken  in  such  case  is  void.  Lowrey  v. 
Barney,  2  D.  Chip.  11.  Leonard  v.  UoU, 
Brayt.  78. 

30.  A  jail-bond  taken  to  the  sheriff  from  a 


prisoner  committed  under  process  from  the 
United  States  court,  was  held  void.  W(Mren  v. 
Rueed,  1  D.  Chip.  198.  But  see  Randolph  v. 
Donaldson,  9  Cranch.  76. 

31.  The  illegality  of  the  imprisonment  is  a 
defense  to  an  action  upon  a  jail-bond, — as, 
where  no  such  judgment  was  rendered,  or  no 
such  execution  issued  as  is  described  in  the  jail- 
bond  ;  or  that  the  execution  was  illegal,  as  hav- 
ing been  issued  against  the  express  provisions 
of  a  statute,  &c.     WiU  v.  Marsh,  14  Vt.  803. 

32.  In  an  action  on  a  jail-bond,  it  cannot  be 
objected  that  the  execution  did  not  issue  re- 
gularly in  pursuance  of  a  rule.  Oibson  v.  Scott, 
7  Vt.  147. 

33.  On  a  process  and  judgment  in  favor  of 
A,  of  R,  the  execution  issued  in  favor  of  A,  of 
F,  on  which  the  debtor  was  committed  and 
gave  a  jail-bond.  It  appearing  from  the  plead- 
ings that  there  was  such  a  person  as  A,  of  R;— 
Held,  that  the  jail-bond  was  void.  Sheldon  v. 
Kelsey,  Brayt.  86. 

34.  A  misdescription,  in  a  jail-bond,  of  the 
execution  as  regards  the  sums  recovered  and  to 
be  collected,  avoids  the  bond.  Sherwin  v.  Bliss, 
4  Vt.  96.  16  Vt.  651.  Af>ery  v.  Lewis,  10  Vt. 
882.     16  Vt.  617. 

35.  A  judgment  was  rendered  at  an  ad- 
journed term  of  court  holden  on  the  22nd  day 
of  June,  and  the  execution  thereon  so  recited 
it.  The  jail-bond  recited  the  judgment  as  ren- 
dered on  the  first  Monday  of  June.  In  an  ac- 
tion upon  the  bond  ,—Held,  that  this  misdes- 
cription was  fatal,  and  the  plaintiff  could  not 
recover.     Shenein  v.  BUss. 

36.  A  jail-bond  executed  after  the  commit- 
ment, although  ante-dated,  is  none  the  less 
valid.     Clofrk  v.  Kidder,  12  Vt.  689. 

37.  Effect^  The  surety  upon  a  jail-bond 
engages  against  the  default  of  his  principal,  and 
is  liable  to  the  same  extent  as  bis  principal. 
Paine  v.  Ely,  1  D.  Chip.  87.  S.  C,  N.  Chip. 
14. 

38.  Breaoh— Escape.  Where  the  jail  lim. 
its  existing  at  the  time  of  the  admission  of  a 
prisoner  to  the  liberties  were  afterwards  enlarg- 
ed, and  again  contracted,  and  the  prisoner  fail- 
ed to  return  and  remain  within  the  limits  last 
fixed,  this  was  held  to  be  an  escape.  Willard 
V.  Hathaway,  Brayt.  75. 

39.  An  escape  of  a  debtor  from  the  liberties 
of  the  jail  \^  a  breach  of  the  jail-bond,  and  his 
return  to  the  liberties  before  action  brought 
does  not  cure  the  breach,  or  escape ;  nor  can 
he  by  such  return  become  again  a  prisoner,  but 
the  sheriff  must  look  to  the  bond  alone  for  his 
security.  Jameson  v.  Isaacs,  12  Vt.  611.  48 
Vt.  890. 

40.  Mesne  process.  Held,  not  a  bar  to  an 
action  for  breach  of  a  jaiUbond  given  on  com- 
mitment on  mesne  process,  that  the  debtor  re- 
mained within  the  precinct  of  the  sheriff  and 
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■o  that  be  might  have  been  Ukm  ob  the  exeen- 
tioB ;  bot  the  bail  wte  allowed  to  fiiiTender  the 
debtor  on  pajment  of  the  coett,  and  thepenahj 
of  the  bond  was  chancered  to  one  cent.  War. 
ner  v.  JPmim,  2  Tyl.  121. 

41,  The  surety  in  a  Jail-bond  Riven  on  com- 
mitment on  me$ne  process,  is  exonerated  by  the 
same  matters  that  woold  exonerate  him  if  he 
liad  become  bail  by  Indorsing  the  original  writ, 
—as,  the  death  of  his  principal— althongh  the 
statute  (G.  S.  c.  121,  s.  26)  does  not  in  terms 
so  provide.     Otomm  v.  Dyer,  22  Vt.  «14. 

^.  An  action  cannot  be  maintained  against 
a  sheriff  for  the  escape  of  a  debtor,  who  gave  a 
jail-bond  on  his  commitment  to  jail  on  me9ne 
process,  until  after  the  sherifTs  refusal  to  as- 
sign the  bond  on  demand  made.  The  statute 
contains  no  exceptions,  and  the  court  cannot 
make  them— certainly  not,  unless  in  the  most 
obvious  cases  of  necessity.  Spear  v.  Holme$j 
24  Vt.  547. 

2.   Helease. 

43.  BelMUM  hf  ereditor.  The  least  in- 
ducement, or  even  countenance,  given  by  a 
creditor  to  the  departure  of  his  debtor  from 
the  jail  liberties,  is  a  good  defense  to  an  action 
on  the  jail-bond  for  an  escape.  Bobbi  v.  Whit- 
ney, 2  Tyl.  409.     7  Vt.  164. 

44.  A  license  by  the  creditor  to  his  debtor 
to  leave  the  jail  liberties  will  not  release  the 
surety  on  the  jail-bond,  if  revoked  before  the 
escape  and  before  any  act  done  injurious  to  the 
surety.    Hooker  v.  Daniels,  Brajrt.  82. 

45.  A  written  proposition  by  a  creditor  to 
his  debtor,  in  the  jail  liberties,  of  terms  of 
settlement  and  discharge  of  the  jail  bond,  was 
heldnoi  to  authorize  a  departure  from  the  liber, 
ties  before  compliance  with  such  terms.  Jfar- 
vey  V.  Biehardson,  18  Vt.  549. 

46.  If  the  plaintiff,  assignee  of  a  bail  bond, 
agrees  to  have  a  suit  thereon  reviewed  on  nom- 
inal bail,  whereby  the  debt  is  lost,  the  sheriff 
is  exonerated.     Wait  v.  Dana,  Brayt.  87. 

47.  Effect  as  to  tlie  debt.  Tne  escape  of 
,  a  debtor  in  prison  on  execution,  with  consent 

of  the  creditor,  discbarges  the  debt ;  and  this 
result  cannot  be  saved  by  stipulation.  Enoi  ▼. 
Fenno,  Brayt.  86.    Hyde  v.  Long,  4  Vt.  581. 

48.  If  the  creditor  consents  to  the  escape  of 
his  debtor  from  prison,  and  the  debtor  in  con- 
sequence of  such  consent  goes  at  large,  it  is 
a  discharge  of  the  debt.  So,  if  he  makes  a  con- 
tract with  his  debtor  which  induces  or  causes 
him  to  depart  from  the  liberties,  this  is  a  dis- 
charge of  the  jail-bond.  Oonant  v.  Patterson, 
7  Vt.  168.     Carter  v.  TaleoU,  10  Vt.  471. 

49.  The  discbarge  of  a  jail-bond  discharges 
the  debt,  not  only  as  to  the  party  in  prison  but 
as  to  all  others  liable  for  the  same  original  debt, 
though  not  sued ;   on  the  principle,  that  a  dis- 


charge of  one  of  two  joint  obligors  is  a  dis- 
charge of  both.    Hyde  ▼.  Ijmy,  4  Vt.  581. 

50.  Where  the  creditor  discharged  from 
impriaooment  one  of  two  joint  debton,  ahhoogh 
after  the  ewsape  of  the  other  ;—HeU,  that  this 
discharged  the  debt  as  to  both,  and  barred  am 
action  on  the  jail-bond.  BaOey  y.  Khnbal,  1  J). 
Chip.  151. 

51.  Where  the  creditor  discharges  the  body 
of  his  debtor  committed  to  Jail  on  execntioB, 
he  is  entitled  under  the  Act  of  1808  (O.  8.  c. 
121,  s.  60),  as  matter  of  right  and  without 
notice  to  the  debtor,  to  an  aUae  execution 
against  his  property ;  and  u|k)n  such  execution 
interest  is  collectible,  as  in  other  cases.  Martin 
V.  KUboume,  11  Vt.  9a  Hee  Denmimm  v.  Sta- 
mm,  89  Vt.  606. 

52.  —  as  to  interest.  A  debtor  upon  the 
jail  liberties  by  commitment  on  execution,  mmy 
discharge  himself  by  payment  of  the  judgment, 
execution  and  fees  of  commitment  without  in- 
terest upon  the  judgment.  AUen  v.  Adams,  15 
Vt.  16. 

53.  So,  where  the  creditor  voluntarily  dis- 
charges his  debtor  from  imprisonment  on  exe- 
cution, he  cannot  recover,  in  an  action  of  debt 
upon  the  judgment,  interest  upon  the  judgment 
for  the  time  that  the  debtor  was  imprisoned ; 
and  gticfre,  whether  the  action  of  debt  will  lie 
in  such  case.      Dennison  v.  SUuon,  89  Vt  606. 

8.  Aseignmewt. 

54.  The  high  bailiff,  on  the  commitment  of 
the  sheriff  to  jail,  has  authority  to  take  from 
him  a  jail-bond  and  to  assign  it  to  the  creditor. 
Denton  v.  Adams,  6  Vt.  40. 

55.  The  assignment  of  a  jail-bond  must  be 
by  the  sheriff  who  took  it,  whether  in  office,  or 
not,  when  assigned.  Kendall  v.  Dodge,  8  Vt. 
860. 

56.  Where  a  sheriff  put  his  name  and  seal 
on  a  jail  bond,  and  delivered  it  to  the  creditor's 
attorney  with  parol  authority  to  write  an  assign- 
ment over  the  signature, '  which  the  attorney 
afterwards  did  ;—Held,  that  this  was  a  valid 
assignment,— the  statute  of  frauds  not  apply- 
ing,   lb. 

57.  Under  the  provision  of  the  statute  mak- 
ing a  jail  bond  '^assignable  to  the  creditor** ; — 
Held,  that  an  action  on  the  case  lies  against  the 
sheriff  for  refusing  to  assign.  Vilas  v.  Barker, 
20  Vt.  608. 

58.  In  an  action  against  a  sheriff  for  refus- 
ing to  assign  a  jail-bond  taken  on  mesne  process, 
and  for  suffering  the  debtor  to  escape,  it  is  not 
a  defense  that  the  plaintiff  had  added  a  new 
count  to  his  declaration  for  a  different  cause  of 
action,  after  the  taking  of  tlie  bond  and  after 
the  escape.    lb. 
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4.    Action  anjaiUbond. 

59.  A  sheriiT  may  maintain  an  action  upon 
a  jail-bond  given  to  himself  by  a  debtor  com- 
mitted upon  execution  in  favor  of  such  sheriff. 
Lowrey  v.  Hine,  2  D.  Chip.  59. 

60.  In  case  of  the  death  'of  a  sheriff,  the 
right  of  action  upon  a  jail  bond,  not  assigned, 
passes  to  his  personal  representative,  who  may 
recover  thereon  for  the  benefit  of  the  creditor. 
Lyman  v.  Mower,  2  Vt.  617. 

61.  The  sheriff  has  a  right  of  action  on  a 
jail  bond  immediately  on  the  escape  of  the  debt- 
or, whether  he  has  paid  an3rthing  to  the  cred- 
itor or  not,  and  may  recover  the  amount  of  the 
judgment  and  interest.     Ih, 

62.  A  jail-bond  is  taken  principally  for  the 
indemnity  of  the  sheriff,  and  belongs  to  him 
until  assigned,  and  he  may  prosecute  it  for  his 
own  protection,  or  even  compromise  and  dis- 
charge it,  if  not  done  to  defraud  the  creditor. 
Week»  V.  BteeeM,  7  Vt.  72.    21  Vt.  402. 

63.  Defense.  In  an  action  by  a  sheriff 
upon  a  jail-bond,  no  defense  can  avail  the  de- 
fendant that  would  not  be  allowed  if  the  bond 
had  been  formally  assigned  to  the  creditor,  and 
the  action  had  been  brought  in  his  name. 
Lyman  v.  Mower,  2  Vt.  517.  Weeks  v.  Hunt, 
6  Vt.  15.    6  Vt.  686. 

64.  It  is  no  defense  to  such  action,  that  the 
debtor  escaped  more  than  six  years  before  the 
suit,  and  that  this  was  known  to  the  sheriff  and 
the  creditor.     Keith  v.  Ware,  6  Vt.  680. 

65.  The  statute  of  limitations  does  not  com- 
mence, to  run  upon  a  jail  bond  from  the  time  of 
the  escape,  but  only  from  the  time  of  a  demand 
by  the  creditor  upon  the  sheriff  for  an  assign- 
ment of  the  bond,  and  a  refusal.  Keith  v.  Ware, 
2  Vt.  174.    KendaU  v.  Dodge,  3  Vt.  360. 

66.  Fleadings-Beclaration.  A  declara- 
tion on  a  jail  bond  taken  and  assigned  by  the 
high  bailiff  need  not  allege  the  cause  of  his  act- 
ing as  sheriff.    Buck  v.  Marsh,  Brayt.  125. 

67.  In  declaring  upon  a  jail  bond,  it  is  suf- 
ficient to  state  the  process  and  that  the  debtor 
was  imprisoned  in  jail  thereon,  without  further 
matter  of  inducement.  U.  8.  Bank  v.  Tucker, 
7Vt.  134. 

68.  A  declaration  upon  a  jail  bond  was  held 
ill  on  demurrer,  because  it  did  not  aver  an  im- 
prisonment in  jail  at  the  time  of  giving  the 
bond.  Gregory  v.  ThraU,  28  Vt.  805.  See 
Bank  v.  Tv4fker,  7  Vt.  187. 

69.  Flea,  ^on  dammfieatus  is  not  a  good 
plea  to  an  action  on  a  jail  bond.  Keith  v.  Ware, 
2Vt.  174.    >S.  C,  6Vt.  680. 

70.  To  an  action  on  a  jail  bond  nothing  can 
be  pleaded  which  might  have  been  pleaded  to 
the  original  action,  or  which  existed  previous 
to  the  rendition  of  the  judgment.  Allen  v. 
Fisher,  1  D.  Chip.  277. 

71.  In  such  action,  the  recital  of  the  judg- 


ment in  the  bond  does  not  estop  the  defendant 
from  pleading  nul  Uel  record  oi  such  judgment. 
StiUman  v.  Barney,  4  Vt.  187.    9  Vt.  178. 

72.  Where  a  sheriff  promised  a  debtor 
within  the  liberties,  that  '*if  he  escaped  he 
would  not  sue  him  until  he  bad  first  prosecuted 
the  haii" ;— Held,  that  such  agreement  could 
not  be  pleaded  as  a  defeasance  of  the  jail  bond, 
though  the  principal  was  joined  with  the  bail 
in  the  action  upon  the  bond.  Bice  v.  Pollard, 
1  Tyl.  280. 

73.  Bnle  of  damages.  The  rule  of  dam- 
ages in  a  recovery  upon  a  jail  bond  is  the 
amount  of  the  creditor's  judgment,  with  inter- 
est from  its  date.  Lyman  v.  Mower,  2  Vt.  517. 
Keith  V.  Ware,  lb,  174. 

74.  In  an  action  against  a  surety  on  a  jail 
bond ; — Held,  that  interest,  as  damages,  should 
not  be  allowed  upon,  and  so  as  to  exceed,  the 
penalty.    Mattocks  v.  Bellamy,  8  Vt.  468. 

75.  In  an  action  on  the  case  by  bail  in  a  jail 
bond,  for  forcing  the  principal  out  of  the  limits, 
the  penalty  of  the  bond  does  not  furnish  the 
rule  of  damages,  but  the  amount  of  the  debt 
specified  in  the  bond,  and  this  determines  the 
jurisdiction.    Barkery.  Willard,  Brayt.  148. 

5.  Action  against  fherif, 

76.  The  nominal  plaintiff  in  ejectment  can- 
not maintain  an  action  against  the  sheriff,  for 
the  escape  of  a  defendant  committed  on  an  ex- 
ecution in  his  own  name,  issued  on  the  judg- 
ment in  the  ejectment  suit.  Ghipman  v.  Satoyer, 
1  Tyl.  88.    8.  a,  2  Tyl.  61. 

77.  Where  a  debtor,  admitted  to  the  liberties 
of  the  jail  upon  jail  bond,  escaped  in  1841,  and 
the  creditor  brought  his  action  against  the 
sheriff  in  1846;— J7«/tf,  nothing  else  appearing, 
that  the  court  could  not  presume  that  the  plain- 
tiff had  lost  his  remedy  by  unreasonable  delay. 
Wheeler  v.  PetUs,  21  Vt.  898. 

78.  The  statute  does  not  require  the  creditor 
to  carry  a  jail  bond  into  another  State  to  be 
enforced ;  and  if  no  sufficient  means  of  enforc- 
ing collection  are  to  be  had  within  our  own 
jurisdiction,  the  poverty  of  the  signers  is  suf- 
ficiently established  to  sustain  an  action  against 
the  sheriff.    lb. 

79.  The  sheriff  guaranties  the  actual  suf- 
ficiency of  the  jail  bond  taken  by  him  when  the 
debtor  is  in  execution  ;  and  though  the  form  of 
the  action  against  the  sheriff  is  case  as  for  an 
escape  of  the  debtor,  yet  the  rule  of  damages  is 
the  amount  of  the  debt.  lb,  Udall  v.  Biee,  1 
Tyl.  218. 

80.  In  an  action  against  a  sheriff  for  the 
escape  of  a  former  sheriff  committed  to  jail 
upon  an  extent  for  non-collection  of  taxes  ;— 
Held,  that  the  defendant  might  show,  upon  the 
question  of  damages,  the  poverty  of  such 
former   sheriff   at   the   time   of    his   escape, 
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although  he  could  not  have  been  discharged  by 
taking  the  poor  debtor's  oath.  States  Trecuurer 
y.  Weeks,  4  Vt.  215;  and  see  Middlebury  ▼. 
Haight,  1  Vt.  428. 
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CONCLITSIVBNBSS  AND   EfFBOT. 
JUDOMBNT  OF  AnoTHBR  StATB. 
DbCRBBS  in  CnANOBBT. 

Action  on  Jcdohbnt. 


I.    In  Gbnbbal  ;  Diffbbbnt  Kinds. 

1.  When  rendered.  A  judgment  is  con- 
sidered as  rendered  on  the  last  day  of  the  term 
of  court.  Hoaar  v.  JaU  GcmWe,,  2  Vt.  402.  Day 
V.  Lamb,  7  Vt.  426.  Bradisk  v.  State,  85  Vt. 
452. 

2.  When  it  takes  effect.  A  Judgment 
takes  effect  from  the  time  it  is  rendered,  and 
not  from  the  time  it  is  recorded.  Huntingian 
V.  Charlotte,  15  Vt.  46. 

3.  On  the  merits.  A  judgment  that  the 
plaintiff  is  barred,  and  that  the  defendant  re- 
cover his  costs,  is  a  judgment  on  the  merits, 
ends  the  case,  puts  the  parties  out  of  court,  and 
is  a  bar  to  a  further  action  for  the  same  cause. 
JMson  V.  Hinclear,  4  Vt.  854. 

4.  Default.  The  mere  entry  of  a  default 
does  not  amount  to  the  rendering  of  a  final 
judgment.  The  default  is  an  incident  which 
entitles  the  plaintiff  to  a  judgment,  but  does 
not  determine  either  the  kind,  or  amount  of 
such  judgment.  Further  proceedings  are  re- 
quired,—as  the  assessment  of  damages,  &c.,— 
until  which  time,  the  action  must  be  regarded 
as  still  pending.  Sheldon  v.  Sheldon,  87  Vt. 
152;  and  see  Webb  v.  Webb,  16  Vt.  636. 

5.  Nunc  pro  tunc  under  a  rule.  In  an 
action  of  trespass  qua.  elau.,  the  defendant  jus- 
tified under  a  right  of  way  pleaded.  After  the 
close  of  the  evidence,  the  court  ruled  that  the 
evidence  did  not  support  the  plea  to  the  extent 
of  the  right  claimed.  The  defendant  then  got 
leave  to  amend  his  plea  upon  payment  of  costs, 
and  the  case  was  continued  under  a  rule  that 
unless  the  costs  should  be  paid  in  80  days, 
judgment  should  be  entered  for  the  plaintiff, 
as  of  that  term,  for  nominal  damages  and  costs. 
The  costs  were  not  paid  and  judgment  was 
entered  according  to  the  rule.  In  a  second 
action  for  a  subsequent  trespass,  in  which  the 
same  right  of  way  was  set  up  in  defense;— 
Held,  that  the  first  judgment  was  conclusive 
against  the  right  pleaded,  like  a  judgment  by 
confession  or  consent,  as  if  rendered  by  default 
or  nil  dieU;  and  that  the  proceedings  and  evi- 


dence in  the  first  case  were  important  only  as 
enabling  the  plaintiff  more  readily  to  show  the 
identity  of  the  questions  litigated.    Atwood  v. 
RobUne,  85  Vt.  580. 
Judgments  under  special  rules,  see  Rulbs. 

6.  Pro  forma.  Where  the  county  court 
upon  the  report  of  an  auditor  rendered  a  ftro 
forma  judgment,  it  cannot  be  claimed  that  the 
county  court  drew  any  inferences  of  fact  be- 
yond the  facts  expressly  found  by  the  auditor. 
Broitn  V.  MudgeU,  40  Vt.  68. 

7.  Betrazit.  In  ejectment,  verdict  was 
rendered  for  the  defendant,  exceptions  by  the 
plaintiff  were  allowed  and  execution  stayed, 
but  without  a  formal  entry  of  judgment  on  the 
verdict.  Without  entry  in  the  supreme  court, 
the  plaintiff  paid  the  defendant's  costs  and  the 
case  was  no  further  prosecuted.  Beyond  the 
docket  minutes,  no  record  was  made  up.  Held, 
that  such  payment  of  costs  was  a  renunciation 
of  the  plaintiff's  claim  in  the  action,  and  in 
effect  equal  to  a  judgment  against  him.  Arm- 
siTong  v.  Colby,  47  Vt.  859. 

8.  Judgment  a  ''contnict."  An  action 
on  a  judgment  is  founded  on  a  "contract,  ex- 
press or  implied,"  within  G.  8.  c.  88,  s.  76,  and 
process  against  the  body  cannot  issue  therein, 
except  on  affidavit,  Ac.  Saufyer  v.  Vilas,  19 
Vt.  48. 

9.  The  same,  as  to  scire  fadas  against  bail 
backing  a  writ.  SUmghton  v.BarreU,  20  Vt. 
885. 

II.    Validity. 

10.  An  entry  of  judgment  for  the  right  sum, 
but  inaccurately  named  damages,  instead  of 
debt,  or  so  much  debt  and  so  much  damages,  is 
well  enough.  Carter  v.  Adams,  40  Vt.  552. 
Sinclair  v.  Oadcomb,  1  Vt.  82. 

11.  Judgment  for  a  sum  exceeding  the  ad 
damnum  of  the  writ  is  erroneous.  Anon.,  Brajrt. 
72. 

12.  A  judgment  rendered  by  default,  at  the 
first  term,  against  a  non-resident  who  has  had 
no  notice  of  the  suit,  is  void.  Bider  v.  Alex- 
ander, 1  D.  Chip.  267.  Sed  quare,  25  Vt.  850. 
27  Vt.  26. 

13.  A  judgment  against  a  defendant  who 
was  out  of  the  State  and  had  no  notice,  cannot 
be  overhauled  by  plea  in  an  action  upon  such 
judgment.  The  only  remedy  against  it  is  by 
writ  of  review  under  the  statute.  Jones  v. 
Ames,  Brayt.  189. 

14.  Want  of  actual  notice  to  the  defendant 
of  the  pendency  of  a  suit  does  not  render  the 
judgment  void ;  as,  in  that  case,  his  rights  are 
otherwise  protected  by  statutory  enactments. 
SUsuforth  V.  Learned,  21  Vt.  585.  80  Vt.  202. 
Beach  V.  AbboU,  6  Vt.  586. 

15.  A  judgment  rendered  by  default,  with- 
out notice  in  fact,  and  without  the  appearance 
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of  any  one  in  the  defendant's  behalf,  is  not 
necessarily  a  nullity.    Lapham  v.  Briggs,  27 

vt.  ae. 

16.  The  judgment  of  a  court  of  competent 
Jurisdiction  is  not  void  for  error  or  irregularity 
of  process,  or  other  previous  proceedings.  Kel- 
Icggy  ex  parte,  6  Vt.  509.  Allen  v.  HunUnfftan, 
2  Aik.  249.  Peck  v.  Qmith,  8  Vt.  266.  KeUey 
V.  P<Kri$,  10  Vt.  261.  OUman  v.  Thompaon,  11 
Vt.  648.  4  Vt.  444.  Boss  v.  Fuller,  12  Vt. 
265.    82Vt.626. 

17.  There  is  no  case  in  which  the  judgment 
of  a  court  of  record  of  general  jurisdiction  has 
been  held  void,  unless  for  a  defect  of  jurisdic- 
tion. Beeyield,  C.  J.,  in  Hammond  v.  Wilder, 
25  Vt.  842. 

18.  Where  a  writ  of  attachment,  returnable 
before  a  justice,  was  served  in  another  county 
by  attaching  property  less  than  twelve  days  be- 
fore the  return  day,  and  the  defendant  made  no 
appearance  and  judgment  was  given  by  de- 
t9xiii  ;-^Ifeld,  that  the  judgment  was  valid. 
Nor  should  the  officer  be  regarded  as  a  tres- 
passer. Such  defect  of  service  is  matter  of 
abatement  only.    lb. 

19.  In  case  of  a  judgment  rendered  against 
an  absent  defendant,  upon  service  by  attach- 
ment of  property  without  personal  notice,  the 
omission  to  give  a  recognizance  for  a  writ  of 
review  does  not  affect  the  regularity  of  the 
judgment,  but  merely  makes  it  irregular  to 
issue  sji  execution  thereon.  Steams  v.  Wrisleg, 
80  Vt.  661. 

20.  A  judgment  is  not  to  be  held  void,  as 
matter  of  law^  because  the  writ,  being  against 
a  non  resident,  was  served  by  the  attachment 
of  property  of  but  a  nominal  value ;  nor  because 
the  return  of  service  was  defective;  nor  be- 
cause the  defendant  had  no  actual  notice  of  the 
suit ;  nor  because  the  justice  continued  the  suit 
for  only  one  day  before  judgment ;  nor  for  all 
these  causes  combined.  Stevens  v.  Fisher,  80 
Vt.  200 ;  and  see  Collins  v.  Merriam,  81  Vt. 
622.     Hamilton  v.  Wilder,  81  Vt.  695. 

2L  The  adjudication  by  the  court  of  proof 
of  notice  to  an  absent  defendant,  is  conclusive, 
and  cannot  be  re-examined  on  a  writ  of  error. 
OleoU  V.  Hutehins,  4  Vt.  17. 

III.      CONOLUSIVBNBSS  AMD  EfFBOT. 


22.  A  judgment  cannot  be  impeached  col 
laterally;— as,  by  proof  that  the  original  writ 
was  not  served  on  all  the  defendants.  Tappan 
V.  Cutting,  Brayt.  187 ;  or  by  proof  of  facts 
which  would  have  been  a  defense  to  the  original 
action.    Nason  v.  SewaU,  Brayt.  119. 

23.  Judgment  of  reversal  at  one  term  is 
conclusive  upon  the  court  at  a  subsequent  term, 
when  called  upon  to  render  such  judgment  as 
the  county  court  ought  to  have  rendered.  Slade 
V.  Day,  Brayt.  72. 

27 


24.  Every  regular  judgment,  while  tn  force, 
is  conclusive  as  to  ever3rthing  which  might 
have  been  pleaded  or  given  in  evidence  in  de- 
fense, or  to  lessen  the  damages,  except  matters 
of  offset ;  and  this  applies  as  well  to  judgments 
rendered  on  confession,  as  to  those  in  adversary 
suits.  Barney  v.  Oof,  1  D.  Chip.  804.  41  Vt. 
117. 

25.  The  judgment  of  a  court  having  juris- 
diction of  the  subject  matter  and  parties,  while 
it  remains  in  force,  is  conclusive  upon  the  par- 
ties and  their  privies  as  to  all  matters  involv- 
ed in  the  suit ;  and  cannot  be  impeached  by 
the  parties  or  their  privies  collaterally,  nor 
except  by  some  proper  proceeding  bearing 
directly  upon  the  judgment  itself  to  vacate  and 
set  it  aside.    Porter  v.  Oile,  47  Vt.  620. 

26.  A  verdict  and  judgment  are  conclusive 
evidence  between  the  same  parties  in  a  subse- 
quent suit,  of  whatever  it  was  necessary  for  the 
jury  to  find  in  order  to  warrant  the  verdict  in 
the  former  action,  but  no  further.  Town  v. 
Lamphere,  84  Vt.  865. 

27.  Parol  evidence.  Where  the  record  of 
a  former  judgment  does  not  show  the  precise 
point  litigated,  parol  evidence  is  admissible  to 
show  it ;  and,  when  shown,  the  judgment  is  as 
conclusive  as  if  shown  by  the  record.  Atvooody, 
Bobbins,  85  Vt.  580.  Isaacs  v.  Clark,  12  Vt. 
692.  Gray  v.  Pingry,  17  Vt.  419.  Perkins  v. 
Walker,  19  Vt.  144. 

28.  Presnmption.  Where  there  is  a  gen- 
eral verdict  upon  a  declaration  containing  sev- 
eral counts,  the  legal  presumption,  prima  fade, 
is  that  everything  which  mig^t  be  presented 
on  such  a  declaration,  was  presented  and  adju- 
dicated. HtUcMnson,  J.,  in  Squires y,  Whipple, 
2  Vt.  114. 

29.  Where  a  case  is  submitted  to  a  jury  in- 
volving two  or  more  issues,  with  evidence  to 
sustain  them  all,  and  a  general  verdict  is  ren- 
dered, such  verdict  is  prima  faoie  evidence  that 
all  the  issues  were  found  for  the  party  for 
whom  the  verdict  is ;  and  when  a  judgment 
thereon  is  presented  as  a  bar  in  a  subsequent 
suit,  the  burden  is  upon  the  opposite  party  to 
rebut  such  prima  facie  presumption.  White  v. 
Simonds,  88  Vt.  178.  See  Squires  v.  Whipple, 
2  Vt.  in.    Dixon  v.  Sinclear,  4  Vt.  854. 

30.  The  decision  of  a  question  tried  by  a 
judicial  tribunal,  having  jurisdiction  of  the 
matter,  is  presumed  to  have  been  ypon  the 
merits  of  the  controversy,  and  to  b(|^  final 
settlement  of  it.  The  contrary,  if  claimed, 
must  be  proved.  Steams  v.  Steams,  82  Vt.  678. 

31.  The  defendant  had  recovered  judgment 
by  default  against  the  plaintiffs  for  the  use  of  his 
horse  while  it  was  being  kept  by  them.  The 
plaintiffs  subsequent  to  this  action  sought  to 
recover  of  the  defendant  for  the  keeping  of  the 
horse.  Held,  that  the  defendant's  just  claim  in 
his  suit  against  the  plaintiffs  was  for  the  use  of 
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the  horse,  they  keeping  it ;  and  that,  nothing 
appearing  to  the  contrary,  the  presumption  was 
that  the  damages  in  that  suit  were  assessed 
upon  that  basis ;  consequently,  that  that  adjudi- 
cation included  and  merged  the  plaintiffs' 
claim  for  keeping  the  horse.  Bemis  v.  Jen- 
ningt,  46  Vt.  45. 

32.  Previous  payments.  The  plaintiff  sold 
the  defendant  a  gun  to  be  paid  for  in  sawing 
at  the  defendant's  mill.  The  defendant  sawed 
all  the  logs  furnished,  and  afterwards  sued  the 
plaintiff  and  recovered  judgment  therefor,  the 
plaintiff  not  having  presented  his  claim  for  the 
gun.  Heldy  that  this  did  not  entitle  the  plain- 
tiff to  maintain  an  action  for  the  gun  sold, 
without  furnishing  other  logs  to  be  sawed ; 
that  he  should  have  resisted  the  recovery  when 
sued  by  the  defendant ;  and  that  be  was  con- 
cluded thereby.  Downer  v.  Friale,  10  Vt.  541. 

33.  Where  money  was  paid  and  received  as 
part  payment  upon  a  note,  and  the  note  was 
afterwards  sued  and  judgment  rendered  upon  it 
for  the  full  amount,  although  by  default;— JTii^M, 
by  a  majority,  that  no  action  lay  to  recover  the 
money  so  paid,  though  evidenced  by  a  receipt 
to  be  so  applied  on  the  note.  Corei/  v.  Gale, 
18  Vt.  «89.    10  Vt.  281.  28  Vt.  657.  81  Vt.  372. 

34.  A  party  sued  upon  a  note  claimed  to 
have  made  certain  payments  thereon,  but  the 
jury  found  against  the  claim,  and  judgment 
passed  against  him  for  the  amount  of  the  note. 
Heldj  that  such  judgment  was  a  bar  to  an  action 
to  recover  for  the  items  so  before  claimed  as 
pajrments ;— that  the  party  could  not,  by  shift- 
ing bis  claim,  take  another  chance  to  substan- 
tiate; it.     Peach  V.  MiUs,  14  Vt.  371. 

35.  In  an  action  of  book  account,  the  defend- 
ant  declared  upon  certain  notes  in  set-off,  to 
which  the  plaintiff  pleaded  payment,  and  an 
issue  was  formed.  Upon  the  auditing  of  the 
accounts,  the  plaintiff  submitted  to  the  auditor 
the  same  matters  which  he  claimed  as  payments 
on  the  notes,  and  they  were  adjudicated  upon 
their  merits  by  the  auditor.  Held,  that  the 
plaintiff  was  concluded  thereby,  upon  a  trial  of 
the  plea  in  set-off.  Steams  v.  Steams,  32  Vt.  678. 

36.  Items  credited  to  the  defendant  on  the 
plaintiff's  book  were  allowed  to  the  defendant 
in  a  judgment  against  him  before  a  justice, 
although  he  refused  to  present  any  claim  in  off- 
set, or  to  submit  any  question  to  the  determina- 
tion of  the  justice  except  the  question  of  a  set- 
tlement. No  appeal  was  taken.  In  a  subse- 
quent suit  by  that  defendant  against  that  plain- 
tiff ;—^«M,  that  he  must  be  regarded  as  having 
acquiesced  in  the  adjudication,  and  that  those 
items  were  barred  by  the  judgment.  Gilbert 
v.  Earl,  47  Vt.  9. 

37.  Other  matters.  In  an  action  against 
A  and  6,  partners,  final  judgment  was  rendered 
against  A,  and  in  favor  of  B.  In  a  subsequent 
suit  in  chancery  brought  by  B  against  those 


other  parties  ',—Beld,  that  the  judgment  was 
conclusive  that  the  debt  sued  for  was  the  separ- 
ate debt  of  A.     Miner  v.  Pierce,  88  Vt.  610. 

38.  A  judgment  recovered  by  the  vendor 
for  the  price  of  an  article  manufactured  to  order 
under  a  special  contract,  is  a  bar  to  a  suit  by 
the  vendee  for  a  breach  of  the  contract.  Gilscn 
V.  Bingham,  48  Vt.  410.     But  see  46  Vt.  209. 

39.  The  defendant  contracted  to  dig  a  cellar 
and  lay  the  cellar  wall  for  the  plaintiff  by  a 
certain  time,  at  a  certain  price.  He  completed 
the  job,  but  not  by  the  time  fixed.  The  defend- 
ant brought  suit  against  the  plaintiff  to  recover 
a  balance  due  upon  the  job,  and  recovered 
judgment  by  default  for  the  full  amount  of  the 
contract  price,  deducting  payments,  and  col- 
lected the  judgment.  Afterwards  the  plaintiff 
brought  this  suit  to  recover  damages  for  the 
non-completion  of  the  job  by  the  time  fixed 
in  the  contract.  Held,  that  said  judgment  and 
the  payment  thereof  were  not  a  bar  to  the  plain- 
tiff's recovery.  Davenport  v.  Hubbard,  46  Vt. 
200. 

40.  There  cannot  be  a  succession  of  actions 
to  recover  damages  resulting  from  one  and  the 
same  injury ;  fresh  damage  does  not  give  a  new 
cause  of  action.  Thus,  where  a  father  brought 
suit  to  recover  damages  to  himself  occasioned 
by  a  personal  injury  to  his  minor  son,  and 
recovered ; — Held,  that  such  recovery  was  a  bar 
to  a  second  action  to  recover  further  damages 
resulting  from  the  same  injury,  although  in  the 
first  suit  the  court  restricted  his  recovery  to 
such  damages  as  he  had  sustained  from  loss  of 
his  son's  services  and  expenses  incurred  down 
to  the  time  of  bringing  that  suit.  Whitney  v. 
Clarendon,  18  Vt.  252.  Williams,  C.  J.,  dis- 
senting. 

41.  The  judgment  of  a  justice  of  the  peace, 
not  appealed  from,  in  trespass  qua,  elau,  where 
the  title  of  Und  is  involved,  is  conclusive  of  the 
title.     SmaU  v.  Haskins,  26  Vt.  209. 

As  to  the  effect  of  a  judgment  in  ejectment, 
see  Ejectment. 

42.  When  not  a  bar.  A  judgment  for  the 
defendant  in  an  action  upon  a  bond  given  as  an 
arbitration  bond,  where  the  transaction  was  in 
fact  converted  into  a  reference  under  an  order 
of  the  probate  court,  according  to  the  statute, 
with  a  report  of  tbe  referees  accepted  by  the 
court,  was  held  to  be  no  bar  to  an  action  on  the 
award  of  the  referees  for  the  plaintiff,  as  so  ap- 
proved by  said  court.  Bachelder  v.  Hanson,  2 
Aik.  810. 

43.  The  defendant  made  a  formal  attach- 
ment of  goods  of  the  plaintiff  upon  a  writ 
against  a  third  person,  but  without  removing 
them,  for  which  the  plaintiff  sued  him  in  tres- 
pass de  bonis,  and  afterwards,  but  before  trial, 
the  defendant  removed  the  goods  under  the 
attachment.  On  trial  upon  the  general  issue, 
judgment    was   rendered   for   the  defendant. 
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Afterwards  the  plaintiff  brought  a  second  action 
of  trespass  for  the  same  property.  Hddy  that 
the  first  Judgment  was  not  a  bar.  Clark  v. 
Ha/rrinffton,  4  Vt.  69.   WilUams,^.,  dissenting. 

44.  A  recovery  (as  in  trespass)  for  a 
wrongful  taking  of  property,  where  damages 
are  given  for  the  taking  only,  is  not  a  bar  to  an 
action  of  trover  for  a  subsequent  conversion, 
to  recover  the  value.  Stewart  v.  Martin,  16 
Vt  897.     Qaies  v.  Garekam,  6  Vt.  817. 

45.  Husband  and  wife  were  both  injured 
at  the  same  time  by  reason  of  a  defect  in  a  high- 
way, which  was  occasioned  by  one  and  the 
same  default  of  the  defendant,  a  railroad  cor- 
poration. The  husband  had  sued  the  town  and 
recovered  for  his  injury,  and  the  town,  having 
paid  that  judgment,  sued  the  defendant  for 
indemnity,  and  recovered  judgment.  The  hus- 
band and  wife  also  brought  suit  against  the 
town  for  her  personal  injury  and  recovered 
judgment,  which  the  town  pdd.  In  a  second 
action  by  the  town  to  recover  a  further  indem- 
nity ; — Eeld  that  the  first  judgment  was  not  a 
bar.  Newbury  v.  Conn.  A  Pose.  R.  B,  Co,, 
35  Vt  877. 

46.  The  plaintiff  was  allowed  to  recover  in 
assumpsit  for  an  item  of  account,  by  casualty 
and  mistake  omitted  in  the  adjustment  of  ac- 
counts by  the  auditor  in  the  defendant's  action 
of  book  account  against  the  plaintiff,  notwith- 
standing the  judgment  therein— but  without 
costs.    Poet  V.  SmiUe,  48  Vt.  186. 

47.  In  a  penal  action,  a  former  judgment 
in  a  civil  suit  between  the  same  parties,  although 
the  same  point  was  there  litigated,  is  not  con- 
clusive, nor  admissible,  the  measure  of  proof 
being  different.    Biker  v.  Hooper,  85  Vt.  457. 

48.  Privies— Strangers.  A  judgment,  not 
in  rem,  is  never  conclusive  except  upon  the  very 
matter  in  judgment,  and -between  the  very  same 
parties,  or  their  privies  either  in  blood  or  estate. 
As  to  all  others,  the  judgment  may  be  im- 
peached and  contradicted  by  collateral  evi- 
dence.   Nason  V.  BlaisdeU,  13  Vt.  165. 

49.  The  rule  that  a  judgment  of  a  court  of 
competent  jurisdiction  is  conclusive,  and  can- 
not be  attacked  collaterally  by  showing  that  it 
was  irregularly  or  improperly  obtained,  applies 
only  to  parties  and  privies  to  the  judgment, 
and  in  no  sense  extends  to  strangers.  Atkineon 
V.  Allen,  13  Vt.  619.  Ingals  v.  Brooks,  39  Vt. 
401. 

50.  A  record  of  a  judgment  is  conclusive  as 
to  all  persons  to  prove  the  fact  that  such  a  judg- 
ment was  rendered;  but  when  used  to  prove 
matters  of  fact  recited  in  the  judgment,  it  is 
conclusive  only  as  to  parties  and  privies.  Knapp 
V.  MarVxn^,  81  Vt.  674. 

51.  The  conclusiveness  of  a  judgment  ex- 
tends only  to  collateral  attacks.  When  process 
is  brought  directly  upon  it,  to  impeach  it  or  set 
it  aside,  the  whole  subject  is  necessarily  open 


to  inquiry,  as  a  mere  matter  in  pais.    Bedfleld, 
J.,  in  Paddleford  v.  Bancroft,  33  Vt.  685. 

52.  The  rejection  of  a  claim  by  commis- 
sioners on  the  estate  of  a  deceased  person,  is  no 
bar  to  an  action  against  the  survivor.  Parmelee 
V.    Woodbridge,  Brayt.  183. 

53.  A  judgment  in  trespass  or  trover,  with- 
out satisfaction,  is  no  bar  to  another  action 
against  a  different  person  for  the  same  tort. 
Sanderson  v.  CaldweU,  3  Aik.  195. 

54.  A  judgment  against  one  signer  of  a  joint 
and  several  promissory  note  extinguishes  the 
note  as  to  him,  but  does  not  affect  the  liability 
of  the  other  signers.  Sawyer  v.  White,  19  Vt. 
40;  and  see2Wf?km<  Bank  v.  Paine,  38  Vt.  34. 

55.  The  plaintiff  brought  trespass  against 
several,  including  one  H,  for  cutting  certain 
pine  and  other  trees.  H  had  cut  the  pine  trees 
and  sold  them  to  the  other  defendants.  On  a 
former  trial  of  the  case  in  the  county  court,  the 
plaintiff  recovered  against  all  the  defendants, 
except  H,  for  the  other  timber,  but  failed  to 
recover  against  either  for  the  pine  trees,  on  the 
ground  of  want  of  title  in  the  plaintiff.  This 
verdict  as  to  H  was  final,  and  was  afi3rmed  in 
the  supreme  court,  and  thus  he  became  sepa- 
rated from  the  other  defendants.  They  re- 
viewed, and  at  the  next  trial,  put  in  defense, 
as  to  the  pine  trees,  the  judgment  in  favor  of 
H.  Held,  that  such  judgment  was  conclusive 
in  favor  of  H,  and  consequently  in  favor  of  the 
defendants  who  derived  their  title  under  him, 
and  were  his  privies  in  estate.  Morgan  v. 
Barker,  36  Vt.  603. 

56.  Where  a  bill  was  brought  by  an  admin- 
istrator to  set  aside  a  deed  executed  by  his  in- 
testate, on  the  ground  that  it  was  made  with 
intent  to  avoid  the  payment  of  a  particular 
debt,  or,  if  not  that,  that  it  was  a  deed  of  gift 
supported  by  no  pecuniary  consideration,  and 
there  was  not  other  estate  sufficient  to  satisfy 
said  debt ; — HeJd,  that  the  defendant,  claiming 
under  the  deed  and  not  through  the  estate,  was 
in  no  manner  bound  by  the  judgment  of  the 
commissioners  allowing  the  debt  claimed. 
Sprague  v.  Waldo,  38  Vt.  139. 

57.  Sureties— Bail.  Where  sureties,  by 
the  express  terms  of  their  agreement,  or  by 
reasonable  implication  from  the  very  nature 
and  intent  of  their  obligation,  have  stipulated 
to  pay  the  damages  and  costs  which  may  be 
recovered  against  their  principal,  or  otherwise 
to  abide  the  decree  or  judgment  of  a  court 
against  the  principal,  they  are  bound  by  the 
judgment,  though  they  have  no  notice  of  the 
suit, — as,  sureties  upon  a  deputy  sheriff's  bond. 
Chamberlain  v.  Godfrey,  86  Vt.  880 ;— bail  in 
pending  suits,  who  are  sureties  for  costs,  &c., 
and  special  bail.  Parkhurst  v.  Sumner,  38  Vt. 
588. 

58.  In  an  action  against  the  sureties  upon 
the  bond  of  a  deputy  sheriff  given  to  the  sheriff, 
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conditioned  '*to  save  and  Iteep  harmless  and  in- 
demnify the  said  sheriff  from  all  actions,  suits, 
troubles,  costs,  chai^ges^  damages  and  expenses 
whatsoever,  on  account  or  by  reason  of  any 
malfeasance,  misfeasance,  or  non-feasance  of 
said  deputy"  \—Held,  that  the  sureties  were 
concluded  by  a  judgment  rendered  against  the 
sheriff  for  a  default  of  the  deputy,  of  which 
suit  the  deputy  had  notice  and  defended,  al- 
though such  sureties  had  no  notice  of  it. 
Chamberlain  v.  Godfrey, 

59.  That  a  judgment  was  entered  up  by 
collusion  between  the  parties,  for  the  purpose 
of  defrauding  the  bail,  is  a  matter  not  conclud 
ed  by  the  judgment,  but  is  a  good  defense  to 
an  action  on  the  recognizance.  Pa/rkhunA  v. 
Sumner,  28  Vt.  588.  MoU  v.  Hcaen,  27  Vt. 
208. 

60.  Obligation  to  indemnify,  &c.  An 
attaching  creditor  is  not  concluded  by  a  judg- 
ment  against  the  officer  for  having  attached  the 
property,  unless  he  had  notice  of  the  suit  and 
opportunity  to  defend.  Peaslee  v.  8tan(ford, 
Brayt.  140.     8,  C,  1  D.  Chip.  170. 

61.  Where  one  transfers  to  another  a  note 
and  warrants  it  valid  and  given  upon  good  con- 
sideration, or  to  be  due,  and  in  a  suit  upon  the 
note  in  this  State,  a  recovery  is  had  against  the 
title  so  warranted,  such  judgment,  if  obtained 
without  fraud  or  collusion,  will  be  conclusive 
evidence  against  the  warrantor  as  to  every  fact 
established  by  it,  if  the  warrantor,  upon  reas- 
onable notice  and  with  a  fair  opportunity  to 
maintain  his  rights,  neglected  or  refused  to  do 
so.  Carpenter  v.  Pier,  80  Vt.  81.  H  amer  v. 
McQwry,  4  Vt.  607.     Waikir  v.  Fcrnn,  4  Vt. 


with  the  former  suit  was  not  sufficiently  shown 
by  an  averment  that,  in  the  acts  of  trespass 
therein  complained  of,  D  was  the  servant  and 
agent  of  A,  and  that  A  and  D  *  "appeared  in 
said  court  and  the  respective  parties  in  said  ac- 
tion were  then  and  there  impleaded,  &c."  It 
does  not  show  that  A  defended  that  suit,  or 
took  upon  himself  that  burden.  Goodrich  v^ 
Judevine,  40  Vt.  190. 

^ote.  The  plea  in  this  case  was  held  bad, 
alao>  for  not  showing  with  sufficient  distinct- 
ness and  certainty,  that  the  identical  right  in 
question  was  adjudicated  in  the  former  suit. 

.  Judgment  on  plea  of  payment.  In 
an  action  by  the  indorsee  of  a  promissory  note 
against  the  makers,  they  put  in  the  defense  of 
payment,  and  that  issue  was  found  for  them  in 
part,  and  judgment  against  them  for  the  bal- 
ance, which  judgment  they  paid.  In  an  action 
brought  by  the  same  plaintiff  upon  the  same 
note  against  an  accommodation  mdorser  of  the 
note;— Held,  that  the  plaintiff  was  concluded 
by  the  former  trial  and  judgment,  although  the 
present  defendant  was  not  a  party  to  that  suit, 
and  that  the  plaintiff  could  not  recover.  Au^in 
V.  ffaU,  48  Vt.  110. 

67.  A  valid  award  of  arbitrators  between 
the  payee  of  a  joint  and  several  promissory 
note  and  one  of  the  signers  (a  surety),  finding 
and  awarding  that  such  note  has  been  paid, 
is  conclusive  upon  the  payee  in  favor  of  the 
other  signer  (the  principal)  that  such  note  has 
been  paid,  although  the  principal  was  not  a 
party  to  the  arbitration.  Spencer  y.  Dearth, 
48  Vt.  98.    46  Vt.  149. 


62.  This  doctrine  is  claimed  to  extend  to  all 
cases  where  a  party  has,  by  express  agreement 
or  operation  of  law,  a  right  of  recovery  over 
against  another,  and  notifies  such  other  to  ap- 
pear and  defend  the  suit.  80  Vt.  87.  Guaran- 
ty, 60-62. 

63.  So  held,  in  the  case  of  a  justice  judg- 
ment rendered  in  the  State  of  New  York,  where 
the  warrantor  of  the  validity  of  the  note  had 
notice  of  the  suit  by  his  assignee,  and  actually 
attended  and  got  the  case  ccntinued.  Carpen- 
Ur  V.  Pier,  80  Vt.  81. 

64.  "Where  a  covenantor  is  vouched  in  to 
defend  a  suit  against  his  covenantee  for  the  re- 
covery of  premises  to  which  his  covenant  is  ap- 
plicable, he  becomes  a  privy  to  the  action,  and 
the  judgment  is  conclusive  upon  both,  of  every 
fact  litigated  upon  the  trial  which  was  necessary 
to  the  upholding  of  the  judgment.  Knapp  v. 
Marlboro,  34  Vt.  286.    8.  C,  81  Vt.  674. 

65.  In  trespass,  A  v.  B,  the  defendant 
pjeaded  in  bar  a  judgment  recovered  in  a  form- 
er suit  of  B  &  C  V.  D,  averred  to  be  the  servant 
and  agent  of  A,  as  an  adjudication  of  the  right 
now    in  question.    Held,  that  A's  connection 


IV.    Judgment  of  Another  State. 

68.  Effect.  In  an  action  of  debt  on  judg- 
ment rendered  in  (Connecticut  on  default,  the 
defendant  was  allowed,  on  plea  of  ml  debet,  to 
impeach  the  judgment,  so  far  as  to  show  that 
more  was  recovered  than  was  in  fact  due. 
Stoddard  v.  Alkn,  N.  Chip.  44.     (Overruled.) 

69.  In  an  action  of  debt  on  judgment  rend- 
ered in  another  8{hte;—Held  (doubtingly), 
that  a  plea  in  bar,  averring  facts  affecting  the 
validity  of  the  judgment,  must  aver  that  the 
judgment  was  obtained  against  the  law  of  the 
State  where  rendered.  Waddame  v.  Burnham, 
1  Tyl.  288. 

70.  A  judgment  rendered  in  any  State  of 
the  U.  S,  is  treated  in  this  State  as  a  domestic 
judgment ;  and  it  has  the  same  validity  and 
effect,  under  the  constitution  and  laws  of  the 
U.  8.,  in  every  other  State  as  in  the  State 
where  rendered.  Hence,  an  action  of  assump- 
sit will  not  lie  in  this  State  upon  a  judgment 
rendered  in  another  State,  it  being  matter  of 
record.  Boston  India  Bubber  Co,  v.  Hoit,  14 
Vt.  92. 

71.  In  an  action  on  such  judgment,  nil  debet 
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cannot  be  pleaded.  Blodget  v.  Jordan^  6  Vt. 
580.  Jieweomb  v.  Peek,  17  Vt.  802.  14  Vt. 
97. 

72.  Such  judgment  merges  the  original 
cause  of  action,  and  the  record  is  conclusive  as 
to  the  matters  included  therein.  Hoxie  v. 
Wright,  2  Vt.  268.  Bellows  v.  Ingham,  2  Vt. 
575.  Lapham  v.  Briggs,  27  Vt.  26.  McGih>ray 
V.  Avery,  80  Vt.  588.  White  v.  a^nandt,  38 
Vt.  178.  L<ne  v.  Afus9t^,  41  Vt.  898.  Bimiek 
V.  Brooks,  21  Vt.  569. 

73.  To  escape  the  effect  of  a  judgment 
rendered  in  another  8tate,  on  the  ground  of 
want  of  jurisdiction,  the  defect  must  appear 
upon  the  face  of  the  record,  the  same  as  in  case 
of  a  domestic  judgment.  Lapham  y,  Brtggs, 
27Vt.  26.    80Vt.  541. 

74.  Matters  in  pais  cannot  be  pleaded  as 
against  the  record  in  such  case.  Newcomh  v. 
Peek,    Dimiek  v.  Brooks,  27  Vt.  84. 

75.  The  law  is  the  same  as  to  judgments  in 
the  circuit  court  of  the  U.  S.  tit.  Albans  v. 
Bush,  4  Vt.  56. 

76.  The  judgment  of  a  justice  of  the  peace 
of  another  State,  where  the  law  requires  him 
to  keep  records,  and  where  he  acts  within  his 
jurisdiction,  is  conclusive  in  this  State  upon  the 
parties  thereto  and  their  privies,  as  to  all  the 
facts  adjudicated.  Ca/rpenter  v.  Pier,  80  Vt. 
81.  Starkweather  v.  LoonUs,  2  Vt.  578  (over- 
ruling i?»*n^  V.  Van  Oilder,  contra  1  D.  Chip. 
59. )    BlodgeU  v.  Jordan,  6  Vt.  580. 

77.  The  defendant,  a  citizen  of  New  Hamp- 
shire, was  sued  by  the  plaintiffs,  simultaneous- 
ly, in  N.  H.  and  Vt.,  upon  the  same  cause  of 
action.  Property  was  attached  in  each  case, 
but  that  in  N.  H.  was  subject  to  prior  attach- 
ments.  Judgment  was  obtained  in  N.  H.,  but 
the  judgment  was  unsatisfied.  Held,  that  such 
judgment  merged  the  .cause  of  action  and  was 
a  bar  to  the  further  prosecution  of  the  suit  in 
this  State.    MeGthray  v.  Avery,  80  Vt.  688. 

78.  Jitrisdiction.  In  debt  on  judgment 
rendered  in  another  State,  on  default,  the  re- 
cord set  up  the  defendant  as  then  a  resident  of 
that  State,  an  attachment  of  land  there,  and  a 
copy  of  the  process  left  at  his  last  and  usual 
place  of  abode  there.  Held,  that  this  was  suf- 
ficient prima  facie  evidence  of  the  court's  juris- 
diction of  the  cause  and  of  the  defendant. 
FuUerton  v.  Horton,  11  Vt.  425. 

79.  Held,  in  Pierson  v.  Mudgett,  in  1881,  that 
a  judgment  rendered  in  another  State  against 
a  citizen  of  this  State  who  was  not  within 
the  jurisdiction  of  the  court  rendering  the  judg- 
ment, and  had  no  notice  of  the  suit,  and  did 
not  appear,  could  not  be  enforced  in  this  State 
by  action  of  debt  on  the  judgment.  17  Vt.  808. 

80.  It  Is  competent  for  every  country,  in 
pursuance  of  its  own  laws,  to  seize  the  property, 
real  and  personal,  of  an  absent  debtor,  whether 
citizen  or  foreigner,  or  debts  due  to  such  absent 


debtor  from  persons  residing  within  its  juris- 
diction, and,  through  the  medium  of  a  judg- 
ment, to  appropriate  them  to  the  payment  of 
debts  due  from  such  absent  debtor  to  its  own 
citizens,  or  to  others,  even  without  service  of 
process  upon  the  judgment  debtor  within  its 
territorial  limits.  The  situs  of  the  property,  ki 
such  case,  gives  jurisdiction  to  the  extent  of 
the  property  seized,  and  the  judgment  has  the 
force  of  a  proceeding  in  rem.  But  such  pres- 
ence and  attachment  of  the  property  gives  no 
jurisdiction  over  the  person,  nor  validity  to  the 
judgment  when  sought  to  be  enforced  by  action 
in  another  State,  either  upon  general  principles, 
or  under  the  constitution  and  laws  of  the 
United  States.  Nor  does  the  fact  that  process 
was  served  upon,  or  notice  given  to  the  defend- 
ant, out  of  the  State  in  which  the  judgment  was 
rendered,  add  anjrthing  to  the  force  or  validity 
of  the  judgment— such  service  and  notice  being 
regarded  as  a  nullity.  Price  v.  Eickok,  89  Vt. 
292.     See  Starkweather  v.  Loomis,  2  Vt.  578. 

81.  An  action  was  brought  in  Massachusetts 
against  a  citizen  and  resident  of  Vermont,  by 
attachment  of  real  estate  in  Massachusets,  and 
judgment  was  rendered  on  default.  The  defend- 
ant was  never  a  resident  or  citizen  of  Massa- 
chusetts, and  no  process  was  served  upon  him 
nor  notice  given  him  in  that  State,  but  the 
court's  order  of  notice  of  the  proceedings  was 
served  upon  him  in  Vermont,  before  judgment. 
Held,  that  such  judgment  could  not  be  enforced 
by  action  upon  it  in  Vermont.  Price  v.  Hickok, 

82.  A  former  adjudication  in  a  New  Hamp- 
shire court,  dismissing  a  petition  for  divorce 
for  want  of  suflScient  proof  of  the  allegations 
of  the  petititioner,  viz:  ** extreme  cruelty  and 
drunkenness,''  was  held  not  a  bar  to  granting 
a  divorce,  on  the  petition  of  the  same  party  in 
this  State,  for  acts  of  intolerable  severity  com- 
mitted in  the  State  of  New  York  while  the 
parties  were  domiciled  there,  where  it  was  not 
made  to  appear  that  the  New  Hampshire  court 
had  jurisdiction  to  annul  a  marriage  for  causes 
that  accrued  out  of  the  State,  nor  that  that 
court  took  jurisdiction  of,  or  made  inquiry 
into  such  causes.     BUUn  v.  Blain,  45  Vt.  588. 

83.  Collateral  remedies.  It  seems,  that 
the  courts  of  one  Stale  cannot  give  effect  to  the 
judgments  of  the  courts  of  another  State,  by 
enforcing  any  of  the  collateral  remedies  provided 
in  the  State  where  the  judgment  was  rendered. 
Dimiek  v.  Brooks,  21.  Vt.  569,  579 ;  and  see 
Pickering  v.  Fisk,  6  Vt.  102.  Judge  of  Pro- 
bate V.  Hibbard,  44  Vt.  597. 

84.  In  an  action  brought  in  New  Hampdiire 
on  a  bond  conditioned  for  the  payment  of  cer- 
tain notes,  judgment  was  rendered  for  the  pen- 
alty and  execution  issued  for  the  sum  then  due. 
The  remedy  for  enforcing  such  bonds  was  pre- 
scribed by  the  statute  of  New  Hampshire,  and 
by  such  statute  the  judgment  stood  as  security 
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for  any  damages  resulting  from  future  breaches 
of  the  condition,  to  be  liquidated  upon  a  sdre 
facicu.  Held,  that  an  action  of  debt  on  such 
judgment  could  not  be  sustained  in  this  State, 
either  by  declaring  upon  it  directly  and  simply 
as  a  judgment,  nor  by  setting  forth  all  the  facts 
in  the  case  and  averring  further  breaches  of  the 
condition.     Dimi6k  v.  Brooks, 

85.  Such  judgment  only  merges  the  dam 
ages  then  accrued,  and  is  not  a  bar  in  this  State 
to  a  direct  action  for  further  breaches,    lb. 

86.  Canadian  judgment.  Upon  a  judg 
ment  obtained  in  Canada  and  execution  thereon 
against  A,  the  property  of  the  plaintiff,  a  resi- 
dent citizen  of  this  State,  was  seized  and  sold 
as  the  property  of  A,  and  the  proceeds  deposit- 
ed in  court  according  to  the  law  of  Canada, 
and  under  the  same  law  other  creditors  of  A 
appeared  and  made  claim  to  a  portion  of  such 
proceeds,  and  by  judgment  of  the  court,  the 
same  were  so  divided  and  wholly  appropriat- 
ed. By  the  same  law,  any  person  having  claim 
to  such  property  might  enter  an  appearance  in 
court,  and,  on  neglect  so  to  do  and  to  make 
and  prosecute  his  claim,  the  judgment  and  the 
judgment  of  distribution  were  declared  conclu- 
sive as  to  the  title  to  the  property,  and  a  bar  to 
any  claim  therefor.  The  plaintiff  had  no  no 
tice  of  those  proceedings.  Held,  that  such  pro- 
ceedings and  judgment,  the  plaintiff  not  being 
a  party  thereto,  were  not  a  bar  to  an  action  of 
trespass  in  this  State  to  recover  for  the  property. 
(Judgments  in  rem,  and  in  peraonam,  discuss- 
ed.)    Woodruff  V.  Taylor,  20  Vt.  65. 

87.  The  same  is  the  law  although  the  plain- 
tiff, a  resident  of  this  State,  did  have  notice, 
but  did  not  appear.  Putnam  v.  MoDougaU,  47 
Vt.  478. 

V.      D£GBEE8  IN  ChANCKKY. 

88.  Effect  at  law.  The  final  determination 
of  a  question  by  the  decision  of  the  court  of 
chancery,  is  conclusive  of  that  question  in  a  suit 
at  law  between  the  real  parties  to  the  chancery 
suit,  although  in  the  chancery  suit  another 
party  was  joined  for  conformity.  Pierson  v. 
CatUn,  18  Vt.  77. 

89.  Where  a  bill  in  chancery  is  regularly 
dismissed  upon  its  merits,  the  decree  is  conclu- 
sive, as  to  the  matters  therein  litigated,  upon 
the  parties  thereto;  and  this  whether  so  dis- 
missed in  pursuance  of  an  agreement  of  the 
parties,  or  upon  hearing.  PeWm  v.  Mott,  11 
148. 

90.  The  law  is  the  same,  as  to  a  like  decree 
rendered  in  another  State.  Low  v.  Mussey,  41 
Vt.  898. 

91.  A  bill  in  chancery  charged  that  certain 
claims  of  the  defendant  were  fictitious  and  with- 
out consideration,  and  this  question  was  put  in 
issue,  and  the  bill  upon  hearing  was  dismissed, 


in  general  terms,  upon  its  merits.  Held,  that 
such  decree  estopped  the  plaintiff  from  after- 
wards contesting  that  question  at  law.  Baton 
V.  Cooper,  29  Vt.  444. 

92.  A  decree  of  foreclosure  of  a  mortgage 
does  not  affect  the  title  of  a  defendant  against 
whom  the  decree  passed,  pro  eanfesso,  who  claims 
by  title  earlier  than  that  of  the  mortgagor,  and 
independent  of  it.    Bowne  v.  Page,  2  Tyl.  892. 

93.  Conditional  decree.  A  decree  con- 
ferring an  authority  upon  the  performance  of  a 
condition  precedent,  as,  the  giving  of  certain 
security,  is  wholly  inoperative  unless  the  con- 
dition be  complied  with.  Sparhawk  v.  BueU, 
9  Vt.  41. 

94.  Action  at  law  on  decree.  An  action 
of  debt  will  lie  upon  an  absolute  decree  of  the 
court  of  chancery  for  a  fixed,  liquidated  and 
absolute  debt  decreed  to  be  paid  in  money ;  as, 
for  a  balance  of  account  between  partners. 
Thrall  v.  Waller,  18  Vt.  281. 

95.  But  not,  where  the  decree  is  not  inper- 
sonam,  but  only  establishes  and  fixes  the  amount 
as  a  lien  upon  lands,  and  provides,  in  default 
of  pa3rment,  for  a  foreclosure,  or  for  an  appli- 
cation of  the  lands  towards  the  sum  chargeable. 
Manly  v.  8lason,  28  Vt.  846. 

96.  An  action  cannot  be  sustained  upon  an 
order  of  the  supreme  court  that  a  bill  in  chan- 
cery be  dismissed  with  costs.  In  such  case, 
the  cause  is  remanded  to  the  court  of  chancery, 
and  the  costs  must  be  there  taxed  and  the  final 
decree  be  there  rendered.  Q.  S.  c.  29,  s.  86. 
Downer  v.  Dana,  22  Vt.  887. 

VI.    Action  on  Judombnt. 

97.  The  mode  of  enforcing  a  judgment 
refers  solely  to  the  remedy,  and  depends  upon 
the  lex  fori,    Adams  v.  Wait,  42  Vt.  16. 

98.  Regularly,  debt  cannot  be  sustained 
upon  a  judgment  upon  which  execution  has 
issued,  without  showing  a  retnm  of  the  execu- 
tion unsatisfied,  in  whole  or  in  part.  Deu>ey  r. 
Bradbury,  2  Tyl  201.    29  Vt.  888. 

99.  Whenever  a  party  becomes  entitled  by 
law  to  take  execution,  although  it  be  by  special 
leave  of  the  court  granted  during  a  term,  the 
judgment  is  final  for  all  purposes,  and  an  action 
on  such  judgment  may  be  at  once  brought. 
White  Rif>er  Bank  v.  Downer,  29  Vt.  882. 

100.  A  declaration  in  debt  on  a  judgment, 
which  omits  to  aver  that  the  judgment  is  un- 
satisfied, is  bad  on  demurrer.  Dewey  v.  Brad- 
bury, 2  Tyl.  201. 

101.  A  declaration  in  debt  upon  judgment 
was  heid  ill  on  special  demurrer,  for  lack  of  the 
debet  and  deUnet.  Adams  v.  Campbell,  4  Vt. 
447. 

102.  It  is  of  the  very  essence  of  debt  upon 
judgment,  or  upon  any  matter. of  record,  that 
the  obligation  should  result  from  the  record 
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itself.  The  record  imports  absolute  and  com- 
plete verity.  It  is  neither  to  be  increased,  nor 
diminished,  by  any  averment  out  of  or  beyond 
the  record ;  and  must  show  a  still  subsisting 
obligation,  perfect  in  its  inception,  and  still  un- 
satisfied.    Dimiek  v.  Brooks,  21  Vt.  569. 

103.  Enough  of  the  previous  proceedings 
should  be  recited,  or  stated,  to  show  that  the 
parties  were  properly  in  court,  and  that  the 
general  nature  of  the  subject  matter  came 
within  the  cognizance  of  the  court;  as,  that 
the  defendant  being  summoned,  or  attached, 
taHUr  proceseum  est,  i&c.  Downer  v.  Dana,  22 
Vt.  387. 

104.  In  a  declaration  of  debt  upon  a  judg- 
ment, the  usual  ad  dafnnvm  clause  is  a  suf- 
ficient allegation  of  damages  to  entitle  the  plain- 
tiff to  recover  interest  AUen  v.  Lyman,  27 
Vt.  20. 

105.  A  less  sum  than  is  demanded  may  be 
recovered  in  debt  on  judgments  and  specialties, 
as  well  as  in  debt  on  simple  contracts ;  though 
a  variance  between  the  description  of  the  in- 
strument declared  upon,  and  that  offered  in 
evidence,  would  be  fatal.  Keyes  v.  Throop,  2 
Aik.  276. 

106.  In  an  action  upon  a  judgment,  with 
an  averment  that  four  executions  had  issued 
thereon,  issue  was  joined  upon  the  plea  of  nul 
Uel  record.  Held,  tliat  the  plea  only  denied 
and  put  in  issue  the  judgment,  and  that  the 
plaintiff  was  not  bound,  under  this  issue,  to 
produce  or  prove  the  executions.  Stevens  v. 
HettiU,  80  Vt.  262. 

107.  Payment— SatisfEtction.  To  an  ac- 
tion on  judgment,  the  defendant  pleaded  that 
in  consideration  that  the  defendant  would  make 
and  deliver  at  his  shop,  by  a  time  named,  cer- 
tain  winnowing  mills,  the  plaintiff  promised  to 
receive  the  same  in  full  payment  and  discharge 
of  the  judgment ;  and  averred  that  relying  on 
such  promise  the  defendant  did  make  said  mills 
by  the  time  named,  and  had  them  ready  at  his 
shop  for  delivery  to  the  plaintiff.  Heid  a  good 
plea  in  bar  oi  the  action.  Downer  v.  Sinclair, 
15  Vt.  495. 

108.  Where  there  was  a  judgment  against 
two,  and  one  was  committed  on  the  execution, 
gave  a  jail-bond,  and  escaped,  and  the  creditor 
received  from  the  sheriff  an  assignment  of  the 
bond ; — Held,  that  he  could  not  maintain  debt 
on  that  judgment  against  both.  Dewey  v.  Brad- 
bury, 2  Tyl.  201.  29  Vt.  342.  But  see  1  D. 
Chip.  297.    22  Vt.  628. 

109.  To  an  action  of  debt  on  judgment,  a 
plea  that  execution  issued  and  the  defendant 
was  committed  to  jail  thereon,  was  held  good, 
without  averring  that  he  remained  in  prison 
until  after  the  commencement  of  the  suit. 
Kinsman  v.  Page,  22  Vt.  628.  (Dictum  contra 
in  Famsworth  v.  TUton,  1  D.  Chip.  297,  dis- 
approved) ;  and  see  Day  v.  Abbott,  15  Vt.  682. 


As  io  judgments  and  decrees  in  other  tribunals 
see  Chanokry  ;  Probate  Court  ;  Militla. 


JURISDICTION. 

1.  How  acQiiired.  A  party  upon  whom 
no  service  of  the  writ  is  made  is  not  bound  to 
appear  by  having  notice,  merely,  of  the  suit, 
nor  is  he  bound  by  the  proceedings  had.  Clark 
V.  Freeman,  5  Vt.  122. 

2.  If  neither  the  person  nor  property  of  a 
citizen  of  another  State  can  be  found  in  this 
State  whereon  to  serve  process,  the  courts  of 
this  State  can  acquire  no  jurisdiction  over  him 
by  notice,  and  any  judgment  against  him,  with- 
out voluntary  appearance,  is  wholly  void. 
Skinner  v.  McDaniel,  4  Vt.  418.  lb,  488.  25 
Vt.  350;  and  see  Starkweather  v.  Loomis,  2  Vt. 
578.  Pierson  v.  MudgeU,  17  Vt.  808.  Price 
V.  Hiekok,  39  Vt.  292. 

3.  Where  a  writ  is  served  by  attaching  the 
property  of  the  defendant  within  this  State, 
though  without  notice  to  him,  and  judgment 
is  rendered  against  him  by  default,  such  judg- 
ment is  not  void ;— the  property  gives  the  court 
jurisdiction.    Buck  v.  Abbott,  6  Vt.  586. 

4.  Courts  obtain  jurisdiction  over  the  per- 
sons of  defendants  by  service  of  process  either 
on  their  bodies,  or  property,  within  the  juris- 
diction of  the  court.  If  an  attachment  of  prop- 
erty is  made,  this  gives  jurisdiction  of  the 
party,  and  the  after  proceedings  and  judgment 
are  not  void,  though  the  ofScer,  making  the 
attachment,  failed  to  give  the  proper  notice 
thereof, — for  the  attachment  is  one  thing;  the 
notice,  another.  Oilman  v.  Thompson,  11  Vt. 
648.    4  Vt.  444. 

5.  Assumpsit  upon  a  policy  of  life  insurance 
issued  to  the  plaintiff  and  her  husband  jointly, 
and  payable  to  the  survivor  upon  the  death  of 
either. — The  defendant  was  a  corporation, 
established  under  the  laws  of  New  York  and 
there  located  and  doing  business.  The  plaintiff 
was  a  resident  of  Minnesota.  The  contract  was 
not  made  in  this  State,  nor  was  it  to  be  per- 
formed here.  The  plaintiffs  husband  died  in 
this  State,  but  it  did  not  appear  that  either  he 
or  the  plaintiff  was  a  resident  or  citizen  of  this 
State  at  the  time  of  his  death.  The  writ  was 
not  served  by  attaching  the  defendant's  prop- 
erty, but  only  by  leaving  a  copy  thereof  with 
one  F,  in  this  State,  described  in  the  writ  as 
'*  general  agent  and  attorney  of  the  defendant." 
F  did  not  appear  in  the  suit.  On  a  plea  to  the 
jurisdiction  ',—Held,  that  the  court  acquired  no 
jurisdiction  of  the  defendant,  nor  of  the  cause 
of  action.  Sawyer  v.  North  American  Life 
Ins.  Co,,  46  Vt.  697.    Judgmbnt,  78-82. 

6.  Retained.  Where  a  court  has  once  ac- 
quired jurisdiction  of  the  subject  matter  and 
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the  parties,  it  retoins  that  jurisdiction,  although 
the  party  may  have  removed  from  the  State,  as 
to  all  proceedings  which  are  in  continuation  of 
that  suit ;  as,  a  scire  facia$  upon  the  judg- 
ment. Burruy,  Belknap,  22  Vt.  419 ;  or  petition 
to  correct  the  record,  so  as  to  vacate  the  levy 
of  the  execution.  Tudor  v.  7V^fc>r,  26  Vt. 
444. 

7.  How  affected  by  jurisdiction  or  pro- 
ceeding! of  n.  S.  conrtB.  The  United  Btotes 
can  maintain  an  action  upon  a  eontraet,  in  the 
courts  of  this  Stete.  United  States  v.  Dacp, 
Brayt.  146. 

8.  The  jurisdiction  of  the  U.  8.  courts 
under  the  acts  of  Congress,  and  that  of  the 
courts  of  this  State  under  the  statutes  of  the 
State,  over  the  crime  of  counterfeiting,  are  con- 
current within  the  State.  State  v.  RandM,  2 
Aik.  89. 

9.  Where  property  has  been  seized  under 
authority  of  the  U.  S.,  as  forfeited,  an  action 
for  the  seizure  or  detention,  of  a  character 
which  necessarily  goes  to  divest  the  possession 
— as  replevin — cannot  be  sustained  in  a  State 
court;  but  if  the  action  is  an  ordinary  one. 
Becking  merely  to  recover  damages,  there  would 
seem  to  be  nothing  in  principle  to  forbid  the 
pendens  of  such  suit,  and  a  proceeding  in  rem 
for  a  forfeiture,  at  the  same  time.  SUmgkUm 
V.  MoU,  18  Vt  175. 

10.  Where  an  officer  of  the  U.  S.,  under  the 
neutrality  act  of  congress  of  March  10,  1888, 
seized  a  vessel  carrying  arms,  &c.,  and  about 
to  pass  the  frontier,  and  neglected  to  procure, 
as  required  by  the  act,  a  warrant  from  the  U 
S.  district  court,  within  ten  days,  to  justify  the 
detention  \^Held,  that  the  detention  thereafter 
was  unlawful,  and  that  the  state  court  had 
jurisdiction  of  an  action  to  recover  therefor. 
Jb, 

11.  The  jurisdiction  of  a  state  court  is  not 
defeated  because  the  subject  matter  of  the 
action  concerns  the  use  of  an  exclusive  patent 
right,  where  the  action  does  not  necessarily 
involve  the  validity  of  the  patent,  and  the 
question  as  to  its  validity  arises  only  incident- 
ally and  by  way  of  defense.  Sherman  v.  Chcmr 
plain  Traneportation  Co.,  81  Vt.  162. 

12.  The  unexercised  jurisdiction  of  the  U.  S. 
district  court  overa  question— as  bankruptcy- 
does  not  oust  the  state  court  of  jurisdiction, 
where  the  question  arises  collaterally  by  way  of 
defense  to  an  action  in  which  the  state  court 
has  jurisdiction  of  the  parties,  and  the  subject 
matter.     Wilkineon  v.  Wait,  44  Vt.  506. 

13.  Ck>nciirrent  jurisdictions.  In  all 
cases  of  concurrent  jurisdiction,  the  court  that 
has  first  assumed  jurisdiction  and  control  of 
the  subject  matter,  should  be  entitled  to  retain 
it  for  a  final  hearing,  unless  there  exists  some 
peculiar  equitable  ground  for  withdrawing  a 
controversy  fnnn  a  court  of  law  to  a  court  of 


chancery.  Bank  of  B,  Falls  y.  Rut.  d  Bur.  R. 
Co.,  28  Vt.  470.  See  Olastenlmry  v.  McDonald, 
44  Vt.  450. 

14.  Election  of  party  by  limitation  of 
his  claim.  In  actions  of  tort,  the  plaintiff 
may  set  his  own  estimate  upon  his  cause  of 
action,  whether  for  general  or  final  jurisdiction, 
and  the  defendant  cannot  complain ;  and  we  see 
no  more  objection  to  allowing  the  pkintiff,  in 
other  actions,  to  reduce  his  claim  within  the 
final  jurisdiction  of  a  justice  by  his  writ,  dec- 
laration, and  exhibit  or  specification,  by 
reducing  the  price  of  his  charges,  or  by  aban- 
doning some,— the  abandonment,  in  this  mode, 
being  conclusive  upon  all  after  claims;  and 
thus,  in  some  sense,  to  make  a  jurisdiction,  or 
to  make  one  final,  at  his  election.  Warren  v. 
Newfane,  25  Vt.  250 ;  and  see  Steftens  v.  Pearson, 
5  Vt.  508.  Parkhurst  v.  Spalding,  17  Vt.  527. 
Herren  v.  CampbeU,  19  Vt.  28.  Danforth  v. 
Streeter,  28  Vt.  490.  Carpenter  v.  Pier,  80  Vt. 
81.   85Vt.  576. 

15.  In  an  action  of  trespass  on  the  freehold, 
where  the  ad  damnum  of  the  writ  exceeds  f20, 
and  the  plaintiff  is  put  upon  proof  of  his  title, 
the  county  court  has  original  jurisdiction  ;  and 
the  action  omnot  be  dismissed  because  the 
plaintiff's  evidence  does  not  tend  to  prove 
damages  to  that  amount.  The  ad  damnum,  in 
such  case,  is  conclusive  as  to  the  jurisdiction, 
which  does  not,  in  this  action,  in  any  way  de- 
pend upon  the  belief  of  the  plaintiff  as  to  the 
amount  of  damages  to  which  he  may  be  en- 
titled,— differing  from  the  rule  applied  to 
actions  of  trespass  de  bonis  in  Kittridge  v. 
Rollins,  12  Vt.  541 ;  it  being  against  the  policy 
of  the  law  to  give  to  justices  of  the  peace  power 
to  settle  the  title  to  land.  Doubledc^  v.  Mars- 
<tn,  27Vt.  488. 

16.  In  actions  of  trespass  on  the  freehold, 
actions  of  assault  and  battery,  and  the  like,  the 
ad  damnum  in  the  writ  is  the  '*  sum  in  demand," 
determining  the  jurisdiction.  Montgomery  v. 
Edwards,  45  Vt.  75. 

17.  Irregularity  of  process— Waiver. 
Want  of  jurisdiction  growing  out  of  irregular- 
ity of  process,  is  waived  by  pleading  to  the 
merits ;  while  want  of  jurisdiction  of  the  sub- 
ject matter  cannot  be  so  waived.  Baton  v. 
Houghton,  1  Aik.  880  25  Vt.  849. 

18.  That  a  suit  is  brought  in  the  wrong 
town,  or  county,  does  not  present  the  case  of  a 
want  of  jurisdiction,  but  is  only  an  objection  to 
the  particular  process— matter  of  abatement 
which  is  waived  by  not  being  seasonably 
pleaded.  Unif>erdty  v.  Joslyn,  21  Vt.  52.  Col- 
lamer  v.  Page,  85  Vt.  887. 

19.  Effect  of  want  of  jurisdiction  of 
snldect  matter.  The  court  will  dismiss  an 
action  at  any  stage  of  it,  whether  moved  by  a 
party  or  not,  when  it  is  discovered  that  they 
have  no  jurisdiction,  and  an  objection  to  the 
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jurisdiction  over  the  subject  matter  is  never 
out  of  time.  CMUenden  v.  Hwrlbut,  1  D.  Chip. 
884.  OUddenv.Elki'M,%Tj\.%\%,  Sauthwiek 
V.  MerriU,  8  Vt.  820.  SUmghton  v.  MoU,  13 
Vt.  175.  Shepherd  v.  Beede,  24  Vt,  40.  Thauer 
V.  MmUgcmery,  26  Vt.  491. 

20.  Consent  cannot  confer  a  jurisdiction 
where  it  is  not  given  by  law;  and  where  the 
want  of  jurisdiction  appears  upon  the  face  of 
the  proceedings,  the  judgment  is  void.  GUd 
den  V.  EUdnB.     Thoffer  v.  Montgomery. 

21.  Where  a  court  has  no  jurisdiction  over 
the  subject  matter,  the  process  gives  no  pro- 
tection to  the  officer  executing  it.  Dritcoll  v. 
Ptottf,  44  Vt.  252. 

22.  Special  tribimalB.  According  to  the 
general  principle  which  governs  the  exercise  of 
special  and  extraordinary  powers  under  a  stat- 
ute, the  proceeding  is  deemed  to  be  authorized 
in  the  particular  case  contemplated  and  de- 
scribed by  the  statute,  but  unauthorized,  and 
therefore  void,  in  all  other  cases.  Emerson  v, 
Reading,  14  Vt.  279. 

23.  Where  an  inferior  court  of  limited  juris- 
diction exceeds  its  powers,  having  no  jurisdic- 
tion of  the  subject  matter,  or  of  the  person  of 
the  defendant,  the  whole  proceedings  are  coram 
nanjudiee  and  void,  and  can  furnish  no  justifi 
cation  to  the  court,  or  to  the  party  who  pro- 
cured them  to  be  had,  or  to  the  officer  who  at- 
tempts to  execute  its  process.  Barrett  v. 
Orane,  16  Vt.  246.  Walbridge  v.  HaU,  8  Vt. 
114.     DarUng  v.  Bowen,  10  Vt.  148. 

24.  The  plaintiff,  an  alien,  and  so  not  sub- 
ject to  military  duty,  was  amerced  by  court 
martial  for  non-performance  of  militia  duty. 
HMy  that  the  defendant,  an  officer,  was  liable 
in  trespass,  for  serving  an  execution  for  such 
amercement,  though  regular  upon  its  face. 
Barrett  v.  Crane, 

25.  He  who  justifies  under  a  court  or  tribu- 
nal of  limited  jurisdiction,  must  show  every 
fact  necessary  to  give  such  court  jurisdiction, 
Nothing  is  to  be  presumed  in  favor  of  the  juris- 
diction of  courts  of  limited  and  special  powers, 
but  whoever  seeks  to  derive  advantage  from 
their  proceedings  must  show  affirmatively  their 
jurisdiction.  Barrett  v.  Crane,  Batee  v. 
Haseltine,  1  Vt.  81. 

26.  In  sessions  matters,  the  facts  which  are 
indispensable  to  the  jurisdiction  of  the  court 
must  appear  upon  the  face  of  the  proceedings ; 
as,  in  a  petition  for  laying  a  highway,  that 
the  petitioners  are  freeholders,  Ac.  Hewe$  v. 
Ando9er,  16  Vt  510. 

As  to  the  jurUdictUm  of  particular  CourU 
see  Chanosby;  County  Coubt;  Justice  of 
TH£  Pbacb  ;  Jail  Commissionbbs,  &o. 


JURY. 

I.    Gband  Jubt. 
II.    Town  Gband  Jubor. 
III.    Petit  Juby. 

I.    Grand  Juby. 

1.  ItwasA/Mno  cause  for  arrest  of  judg- 
ment, that  the  grand  jury  were  impaneled  and 
charged  by  one  judge  in  the  absence  of  the 
others,  though  those  absent  were  not  disquali- 
fied.    State  V.  Jenkins,  2  Tyl.  884. 

2.  The  court  has  no  power  to  order  a  grand 
juror  to  withdraw  himself  from  the  panel  in 
any  particular  case,  even  though  the  complaint 
be  against  himself.    Baldwin*8  case,  2  Tyl.  478. 

3.  An  indictment  against  a  town  for  not 
building  a  road  will  not  be  quashed  because  one 
of  the  grand  jurors  presenting  the  bill  was,  at 
the  time,  a  ratable  inhabitant  of  the  town. 
State  V.  Nmcfane,  12  Vt.  422. 

4.  It  is  the  duty  of  the  jurors,  the  attorney 
for  the  State,  and  witnesses,  not  to  divulge 
what  passes  in  the  grand  jury  room,  unless 
required  so  to  do  in  a  court  of  justice.  They 
cannot  then  be  excused.  By  Bedfleld,  J.:  I 
apprehend  that  the  true  doctrine  in  regard  to 
requiring  a  witness  to  disclose  state  secrets  is, 
that  the  court  will  exercise  its  discretion  in 
each  particular  case.  Clark  v.  Fieldy  12  Vt. 
485. 

II.    Town  Gband  Jubor. 

5.  Before  the  act  of  Oct.  27,  1801  (Slade's 
Stat.  421),  town  grand  jurors  were  not  general 
informing  officers.  Before  that,  they  had  no 
authority,  as  such,  to  prefer  a  complaint  to  a 
justice  for  theft.  Brackett  v.  State,  2  Tyl.  152. 
11  Vt.  844. 

6.  A  town  grand  juror  has  authority  to 
employ  counsel,  at  the  charge  of  the  town,  to 
aid  in  criminal  prosecutions  where  the  fines 
and  costs  go  to  the  town,  and  where  the  prose- 
cution is  conducted  at  the  expense  of  the  town. 
Barrett,  J.,  dissenting.  Bvrton  v.  Norwich, 
84  Vt.  845. 

in.    Petit  Juby. 

7.  Qnaliflcatioiis— Freeholder,  See  Or- 
eutt  V.  Carpenter,  1  Tyl.  260.  Briggs  v.  Georgia, 
16  Vt.  61.    G.  S.  c.  15,  s.  18. 

8.  Interest.  It  is  good  cause  of  challenge 
to  a  petit  juror,  that  he  has  been  recognized 
for  costs  in  the  suit,  though  he  has  been  dis- 
charged from  his  recognizance.  Phelps  v.  ffall, 
2  Tyl.  401. 

9.  A  juror,  like  a  justice,  is  not  disqualified 
to  try  a  criminal  case  because  the  fine  on  con- 
viction is  payable  to  the  treasurer  oi  the  town 
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of  which  he  is  a  rated  inhabitant.    MiddUtown 
V.  Anus,  7  Vt.  166. 

10.  Belationflhip.  The  relationship  to  one 
of  the  parties  which  by  the  statute  disqualifies 
a  judge  or  justice,  viz :  the  fourth  degree  reck- 
oned by  the  civil  law,  disqualifies  a  juror,— as, 
also,  an  auditor.  Churchill  v.  Churchill,  12 
Vt.  661.    34  Vt.  588. 

11.  Opinion.  A  juror  who  has  esepres$ed 
an  opinion  is  disqualified.  State  v.  Godfrey, 
Brayt.  170.     StaU  v.  Clark,  42  Vt.  629. 

12.  But  that  he  has  formed  an  opinion 
merely,  does  not  disqualify  him.  Boardman  v. 
Wood,  8  Vt.  570;— although  he  sat  in  the  case 
on  a  former  trial,  when  the  court  ordered  a 
verdict,  without  consultation  of  the  jurors. 
Atkifuon  V.  Allen,  12  Vt.  619.  State  v.  Phair, 
48  Vt.  866. 

13.  Where  peremptcny  challenges  are  al- 
lowed, it  is  proper  to  ask  a  juror  if  he  has 
formed  an  opinion,  in  order  to  enable  a  party 
to  decide  upon  his  peremptory  challenges. 
State  V.  Godfrey,  Brayt.  170. 

14.  A  juror,  being  called,  stated,  in  answer 
to  questions  put  by  the  respondent's  counsel, 
that  he  had  expressed  an  opinion  as  to  the  guilt 
of  the  respondent  on  reading  a  newspaper  ac- 
count of  the  examination  before  the  magistrate, 
published  a  month  or  six  w^ks  before ;  but 
that  he  had  no  opinion  and  had  formed  none, 
and  could  try  the  case  impartially  upon  the 
evidence.  Held,  that  the  juror  was  disqualified, 
and  his  admission,  against  the  objection  of  the 
respondent,  was  error ;— the  court  holding  this 
statement  to  amount  to  an  admission  that  the 
juror  had  both  formed  and  expressed  an  opin- 
ion—the expression  necessarily  involving  the 
formation  of  an  opinion.  Steite  v.  Clark,  42 
Vt.  629. 

15.  One  called  as  a  juror  in  a  trial  for  mur 
der,  stated  that  he  had  read  an  account  of  the 
matter  in  the  newspapers;  had  heard  the 
matter  talked  of  considerably,  and  formed  an 
opinion  in  regard  to  the  guilt  or  innocence  of 
the  respondent,  but  had  no  bias  or  prejudice  In 
the  matter,  and  did  not  know  that  he  had  ever 
expressed  an  opinion,  but  might  have  done  so. 
Held,  that  he  was  *' impartial"  within  the 
meaning  of  Art  10  of  the  Constitution,  and  was 
a  competent  juror.     State  v.  Phair,  48  Vt. 

16.  Scruples.  In  a  capital  case,  the  declar- 
ation, sincerely  made,  of  one  called  as  a  juror, 
that  he  had  conscientious  scruples  against  ren- 
dering a  verdict  of  guilty  in  a  case  where  the 
punishment  is  death,  is  good  cause  for  exclud- 
ing him  as  juror.  The  '*bnpartial  jury,"  pro- 
vided for  in  Art  10  of  the  State  Constitution, 
implies  that  the  juror  be  impartial  in  respect  to 
the  State  as  well  as  to  the  accused.  State  v. 
Ward,  89  Vt.  226. 

17.  Qnestion  of  discretion.  Where,  as  to 
the  fitness  of  a  juror  called,  the  question  was 


resolved  into  one  of  fact  upon  the  statements 
of  the  juror  and  the  evidence,  and  required  the 
exercise  of  judgment  and  discretion  in  the  de- 
cision ; — Held,  that  the  decision  excluding  the 
juror  presented  no  question  ot  law,  and  was 
not  revisable  on  exceptions.     Jb. 

18.  A  juror  called  in  a  criminal  cause, 
claimed  to  be  excused  on  the  ground  that  be 
was  a  member  of  an  organized  fire  company  in 
the  city  of  Burlington,  where  the  trial  was 
held.  The  court  below,  in  view  of  the  facts, 
but  against  the  objection  of  the  respondent, 
excused  the  juror.  Held,  that  this  involved  no 
question  of  law,  and  was  not  matter  of  excep- 
tion,   lb, 

19.  Challenges— Oldections.  A  respond- 
ent is  not  obliged  to  exhaust  his  peremptory 
challenges  before  challenging  for  cause.  G.  S. 
c  120,  s.  4,  has  not  changed  the  law  and  prac- 
tice in  this  respect.    State  v.  Fuller,  89  Vt.  74. 

20.  The  fact  that  the  court  suffered  a  juror 
to  sit  in  the  trial  who  was  legally  incompetent, 
is  no  reason  for  arresting  the  judgment.  That 
is  not  the  remedy.  Atkinson  v.  Allen,  12  Vt. 
619. 

21.  A  verdict  will  not  be  set  aside,  because 
one  of  the  jurors  had  a  cause  pending  to  be 
tried  by  jury  at  the  same  term,  no  motion  hav- 
ing been  made  to  discharge  him.  (Acts  1864, 
No.  86.)    Bellows  v.  Weeks,  41  Vt.  590. 

22.  Jnror  as  witness.  A  petit  juror  may 
properly  be  sworn  and  may  testify  as  a  witness 
in  the  cause  in  which  he  is  a  juror ;  but  no  ques- 
tion should  be  allowed  to  be  put,  the  answer  to 
which  would  indicate  his  opinion  of  the  merits 
of  the  cause.    Dunbar  v.  Parks,  2  Tyl.  217. 

23.  Privilege.  A  petit  jiuror  is  not  liable 
in  an  action  of  slander  for  what  he  says  in  the 
jury  room  concerning  the  cause.  His  privilege 
is  absolute,  like  that  of  judges,  magistrates, 
grand  jurors,  and  members  of  legislative  bodies. 
Dunham  v.  Powers,  42  Vt.  1. 

24.  Kight  to  jury  trial.  The  immemorial 
practice  of  proceeding  to  trial  without  a  jury, 
in  a  certain  class  of  cases,  in  the  common  law 
courts  of  Engkind  and  of  this  country,  has  been 
held  conclusive  to  show  that  they  are  not 
**  proper  for  the  cognizance  of  a  jury,  within 
the  terms  of  the  constitution,"  and  were  not  in- 
tended  to  be  therein  included.  Plimpton  v. 
Somerset,  88  Vt.  288, 291.    44  Vt.  654. 

25.  The  county  court  may  lawfully  make 
and  enforce  a  rule  of  court,  requiring  the  de- 
fendant in  an  action  apparently  for  the  recov- 
ery of  a  mere  debt,  to  furnish  his  affidavit,  at 
least  of  his  own  belief,  that  the  claim  is  disput- 
able ;  and  that,  otherwise,  he  shall  not  be  en- 
titled to  a  jury  trial.  Jones  v.  Spear,  21  VU 
426;  sjid  Bee  Bradley  v.  Chamberlain,  81  Vt. 
468.  Briggs  v.  Gleason,  82  Vt.  472.  Cham^ 
berlain  v.  Murphy,  41  Vt.  110. 

Constitutional  Law,  XI, 
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26.  Judges  of  the  law  in  criminal  cases. 
Beid,  that  in  all  criminal  trials  the  jury,  at 
common  law  and  in  Vermont,  are  rightful 
judges  of  the  law  as  well  as  of  the  facts ;  that 
the  power  which  a  jury  may  in  such  cases  ex- 
ercise, by  rendering  a  general  verdict,  is  a  legit- 
imate and  legal  power,  which,  they,  acting 
under  their  oath  and  governed  by  a  sense  of 
duty,  may  rightfully  and  properly  exercise, 
although  it  may  be  in  contradiction  to  the  law 
stated  to  them  by  the  court.  (Question  largely 
discussed.  Bennett^  J.,  dissenting.)  State  v. 
Croteau,  23  Yt.  14.  See  SUUe  v.  Wilkinson,  2 
Vt.  488.  State  v.  MeDonneU,  82  Vt.  491. 
StaU  V.  Woodward,  28  Vt.  92. 

27.  In  a  criminal  case,  the  exceptions  stated 
that  the  court  "directed  the  jury  to  return  a 
verdict  of  guilty  for  each  act  of  selling"  proved. 
In  the  absence  of  any  request  for  an  instruction 
that  the  jury  were  judges  of  the  law,  or  any 
question  made  on  that  point,  this  was  held  to 
be  but  an  expression  of  opinion,  and  not  as  con- 
troverting the  ultimate  right  of  the  jury  to  de- 
termine the  law  against  the  opinion  of  the 
court,  and  so  was  not  positive  error.  State  v. 
Paddock,  24  Vt.  812. 

28.  In  a  criminal  trial,  where  the  respond- 
ent claims  the  benefit  of  the  rule  that  the  jury 
are  judges  of  the  law,  it  is  not  error  for  the 
judge  to  state  to  the  jury,  in  his  own  way,  that 
this  rule  is  not  intended  for  ordinary  criminal 
cases ;  that  it  is  matter  of  favor  to  the  defend- 
ant, and  should  not  be  acted  upon  by  the  jury 
except  after  the  most  thorough  conviction  of 
its  necessity  and  propriety ;  that  any  departure 
by  the  jury  from  the  law  laid  down  by  the 
court  must  be  taken  solely  upon  their  own 
responsibility  ;  and  that  the  safer,  and  better, 
and  fairer  way,  in  ordinary  criminal  cases,  is 
to  take  the  law  from  the  court,  and  that  they 
are  always  justified  in  so  doing.  State  v.  Me- 
Donnell,  82  Vt.  491. 

29.  Hot  witnesses  as  to  their  own  mis- 
conduct. A  juror  cannot  testify  to  his  own 
misconduct,  nor  to  that  of  his  fellows,  to  im- 
peach the  verdict.  Cheney  v.  Holgate,  Brayt. 
171. 

30.  The  affidavit  of  a  juror  cannot  be  ad- 
mitted  to  show  what  passed  in  the  jury-room, 
during  the  investigation  of  the  cause.  Bobbim 
v.  Windoffer,  2  TyL  11.  Harrie  v.  HuntinffUm, 
lb,,  129.    NewUm  v.  Booth,  18  Vt.  820. 

31.  It  has  long  been  settled  in  this  Stote, 
that  affidavits  of  jurors  will  not  be  received  to 
show  sny  impropriety  in  the  conduct  of  the 
jury,  or  improper  mode  of  arriving  at  the  ver- 
dict, in  order  to  set  it  aside.  Poland,  C.  J.,  in 
Sheldon  v.  Perkine,  87  Vt.  557.  See  jyewtan  v. 
Booth.    Cutler  v.  OtUler,  48  Vt.  660. 

32.  It  would  be  productive  of  great  mis- 
chief to  receive  ex  parte  affidavits  of  jurors, 
after  they  have  separated,  to  show  upon  what 


ground  the  verdict  was  rendered.  Beld,  that 
such  affidavits  were  properly  excluded.  Shel- 
don V.  Perkins, 

33.  Affidavits  of  jurors  may  be  read  to  ex- 
culpate  themselves,  and  sustain  their  verdict, 
but  not  to  impeach  it.  Douner  v.  Baxttr,  80 
Vt.  467. 


JUSTICE  OF  THE  PEACE. 

I.  Appointment  and  Qualifications. 

II.  His  Jurisdiction  as  a  Court. 

III.  Procedure. 

IV.  Records. 

V.     Action  AGAINST  Justice. 

I.     Appointment  and  Qualifications. 

1.  Appointment.  An  objection  was  taken, 
in  a  collateral  proceeding,  that  the  person  act- 
ing and  signing  as  justice  of  the  peace  was  not 
a  justice.  Held,  that  his  commission  as  justice 
from  the  Governor,  under  the  seal  of  the  State, 
was  conclusive,  and  cut  off  further  inquiry 
whether  he  had  been  duly  elected  by  the  Gen- 
eral Assembly.  Nortcieh  v.  Yarrington,  20  Vt. 
478. 

2.  Oath  of  office.  In  an  action  against  a 
justice  of  the  peace  for  an  arrest  under  a  war- 
rant issued  by  him,  he  cannot  justify  if  he  had 
not,  before  the  arrest  and  during  that  particu- 
lar term  for  which  he  had  been  elected,  taken 
the  oath  of  office  as  prescribed  by  the  Constitu- 
tion, Part  2,  s.  29.  Courser  v.  Powers,  84  Vt. 
517.  Dictum  eontra  in  Ta$flor  v.  Nichols,  29 
Vt.  110,  denied.    lb. 

3.  Qnalifieation  as  affected  by  interest. 
A  justice  of  the  peace  has  no  jurisdiction  to 
render  judgment,  though  on  confession,  in  a 
case  where  he  is  interested  in  the  demand ;  and 
such  proceeding  is  void.  Bates  v.  Thompson^ 
2  D.  Chip.  96.    5  Vt.  127. 

4.  In  criminal  causes,  a  justice  has  jurisdic- 
tion, though  the  penalty  or  fine  may  go  into  the 
treasury  of  the  town  of  which  he  is  a  rated  in- 
habitant ;  but  in  civil  causes,  if  any  part  of  the 
debt  or  penalty  is  for  such  town,  he  is  **  inter- 
ested in  such  cause  or  matter,"  and  is  disquali- 
fied. (G.  S.  c.  81,  8.  22.)  StaU  v.  Batehelder, 
6  Vt.  479.     Waters  v.  Day,  10  Vt.  487. 

5.  A  plea  in  abatement,  in  a  suit  in  which  a 
town  was  interested,  averred  that  the  justice 
before  whom  the  proceedings  were  instituted 
was  ''a  lawful  inhabitant  and  citizen  of  said 
town.*'  Held,  that  the  plea  did  not  disclose  any 
interest  in  the  justice,  it  not  averring  that  he 
was  liable  to  pay  taxes  in  the  town.  Pierce  v. 
BuUer,  16  Vt.  101. 

6.  —  by  relationship.  A  justice  of  the 
peace  cannot  take  a  confession  of  judgment 
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where  he  is  related  to  either  of  the  parties 
within  the  fourth  degree.  Such  judgment  is 
void.    HiU  V.  Wtdt,  5  Vt.  124. 

7.  In  a  suit  by  a  corporation,  the  jurisdic- 
tion of  the  justice  is  not  affected  by  the  fact  of 
his  relationship  to  a  corporator  and  stock- 
holder Searsburgh  T.  Co.  v.  Cutler,  6  Vt. 
815. 

8.  —  by  being  counsel,  Ac.  Under  the 
statute  prohibiting  a  justice  from  acting  as 
counsel  in  a  cause  in  which  he  had  acted  as 
juBiice ;— Held,  by  construing  it  with  other 
statutes  in  pari  materia,  that  he  could  not  act 
as  justice  in  a  civil  cause  growing  out  of  a  crim- 
inal transaction,  where  he  had  acted  as  grand 
juror  in  the  prosecution  of  the  defendant.  Free- 
law  V.  Smithy  9  Vt.  180. 

9*  The  appointment  by  a  justice  to  serve  a 
process  is  a  ** judicial  act."  Kellogg,  ex  parte, 
6  Vt.  509.  KeUey  v.  Pom,  10  Vt.  261.  /n- 
graham  v.  Leland,  19  Vt.  304.  i*.,  888.  So 
is  the  taking  of  a  recognizance  for  costs.  In- 
graham  v.  Leland;  and  neither  of  these  can 
be  done  by  a  justice  who  is  attorney,  or  of 
counsel  for  the  plaintiff.    lb, 

10.  In  a  bastardy  prosecution  instituted  by 
the  overseers  of  the  poor  of  the  town,  a  plea  to 
the  jurisdiction  averred,  that  the  justice  before 
whom  the  primary  proceedings  were  had,  was 
the  agent  of  the  town  to  prosecute  and  defend 
suits  in  which  the  town  was  interested.  Held, 
on  demurrer,  that  this  averment  fell  short  of 
an  averment  that  the  justice  acted  therein  in 
his  capacity  as  agent,  or  that  he  was  or  had 
been  **of  counsel  in  the  case,"  and  that  the  plea 
was  insufficient.    Fierce  v.  Butler,  16  Vt.  101. 

11.  —  by  having  expressed  an  opinion. 
A  justice  of  the  peace  is  not  legally  disqualified 
from  trying  a  case,  as  justice,  by  the  fact  that 
he  had  heard  the  same  claim  as  an  arbitrator, 
and  had  formed  and  expressed  an  opinion  to 
his  associate  arbitrator,  favorable  to  the  phiin- 
tiff — ^the  statute  which  specifies  his  disqualifi- 
cations not  naming  such  cause  as  one.  Bateh- 
elder  v.  Jiauree,  85  Vt.  642. 

IL    His  Jubisdiction  as  a  Coubt. 

12.  In  account.  A  justice  of  the  peace 
has  jurisdiction  of  the  action  of  account.  Chad- 
wick  V.  Diu>l,  12  Vt.  499. 

*  13.  As  controlled  by  the  amonnt  of  the 
debt,  Ac.  Note,— By  Stat.  1797,  the  jurisdic- 
tion of  justices  in  pleas  and  actions  of  a  civil 
nature,  with  certain  exceptions,  extended  to 
where  the  debt  or  other  matter  in  demand  did 
not  exceed  the  sum  of  $88.  By  Stat.  1811, 
this  was  extended  to  the  sum  of  $58;  by  Stat. 
1821,  to  $100  ;  and  by  G.  S.  (Dec.  2,  1862),  to 
$200. 

14.  In  an  action  before  a  justice  upon  a 
recognizance,  where  the  damages  were  uncer- 


tain, his  jurisdiction  was  hM  determinable  by 
the  amount  of  the  recognizance.  Clark  v.  Camp- 
beU,  N.  Chip.  57. 

15.  In  sn  action  of  debt  upon  a  recognizance 
taken  to  the  defendant  in  a  writ,  to  recover  his 
costs  taxed  in  the  original  suit,  the  matter  in 
demand,  as  respects  the  jurisdiction  of  the 
court,  is  the  amount  of  such  costs,  and  not  the 
amount  of  the  recognizance.  Bdgerton  v. 
Smith,  85  Vt.  578. 

16.  In  a  general  iiction  for  money  had  and 
received,  the  plaintiff  may  limit  the  jurisdic- 
tion by  the  ad  damnum  of  his  writ;  Stevens  v. 
Pearson,  5  Vt.  508.    17  Vt.  529. 

17.  A  justice  of  the  peace  has  jurisdiction 
in  an  action  of  assumpsit  where  neither  the  ad 
damnum  in  the  writ,  nor  the  amount  claimed, 
exceeds  $100,  although  this  is  the  balance  of 
an  account,  the  debtor  side  of  which  exceeds 
$100.      Bank  of  Ruttand  v.  Crampton,  28  Vt. 

0.    Stevens  v.  Howe,  6  Vt.  572. 

18.  The  plaintiff  sued  before  a  justice  on  a 
contract  of  service  for  the  defendant  for  one 
year  at  $180,  averring  that  he  had  performed 
part  of  the  service  when  the  defendant  refused 
further  to  employ  him,  and  concluding,  to  his 
damage  $100.  Held,  that  the  justice  had  juris- 
diction.   Hair  v.  BeU,  6  Vt.  85.    85  Vt.  576. 

19.  Where  the  declaration  in  a  justice  suit 
contains  several  counts  which  may  be  for  the 
same  subject  matter,  they  will  be  so  intended, 
where,  to  suppose  the  contrary,  they  would 
exceed  the  justice's  jurisdiction  as  limited  by 
the  ad  damnum.  The  ad  damnum  usually  de- 
termines the  jurisdiction,  unless  from  the  dec- 
laration it  certainly  appears  that  the  matter  in 
demand  exceeds  the  jurisdiction.  Richardson 
V.  Demson,  1  Aik.  210.  6  Vt.  98.  BeU  v. 
Mason,  10  Vt.  509.  Wighiman  v.  CarUsle,  14 
Vt.  296.    20  Vt.  172. 

20.  Where  the  plaintiff  upon  his  whole  dec- 
laration demands  but  $100,  a  justice  court  has 
jurisdiction,  though  the  declaration  is  in  sev- 
eral  counts,  upon  either  of  which,  if  duly  sus- 
tained by  proof,  he  might  legally  have  claimed 
to  recover  even  more  than  $100.  It  is  not  the 
amount  of  injury  sustained,  but  the  amount  in 
demand  and  actually  sought  to  be  recovered, 
which  forms  the  test  of  apparent  jurisdiction, 
except  in  certain  specified  cases,— as  promis- 
sory notes,  &c.  The  plaintiff  may  demand  less 
than  in  justice  he  is  entitled  to  recover,  and 
thus,  by  his  ad  damnum,  confer  a  jurisdiction 
upon  a  justice  court.     Wightman  v.  Carlisle, 

21.  The  ad  damnum  will  not  give  jurisdic- 
tion where  the  declaration  shows  the  case  with- 
out the  jurisdiction.  Thompson  v.  Colony,  6 
Vt.  91. 

22.  In  an  action  upon  judgment  before  a 
justice,  his  jurisdiction  must  be  determined  by 
the  amount  appearing  by  the  record  and  pro- 
ceedings under  the  judgment  to  be  due ;   and^ 
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for  thtB  purpofle,  no  payment,  the  evidence  of 
which  is  extrinBic,  can  be  considered.  Brtuh 
V.  Torrjf,  Brayt.  141. 

23.  It  is  only  in  cases  where  the  declaration 
does  not  otherwise  limit  the  extent  of  the  plain- 
tiflTs  claim,  that  the  ad  damnum  is  taken  as  the 
proper  evidence  of  it,  or  as  a  test  of  apparent 
jurisdiction.  In  an  action  of  debt  on  Juc^ent 
before  a  justice  :—ffeld,  that  the  demand  being 
defined  with  certiunty  in  the  declaration,  was 
by  law  limited  by  the  amount  of  the  judgment 
there  described,  and  interest  upon  it,  and  that, 
although  the  ad  damnum  exceeded  the  juris- 
diction, the  excess  should  be  treated  as  unmean- 
ing for  any  purpose  affecting  jurisdiction. 
Bishop  V.  Warner,  22  Vt.  591.    85  Vt.  576. 

24.  In  a  justice  suit  declaring  upon  a  judg- 
ment rendered  for  a  sum  less  than  flOO,  but 
which,  by  adding  interest  upon  it,  exceeded 
$100,  the  writ  ccHicluded  with  the  ad  damnum 
of  $100.  MM,  that  the  plaintiff  might  waive 
the  interest,  and  that  the  justice  had  jurisdic- 
tion. ParJdturH  v.  Spalding,  17  Vt.  527.  85 
Vt.  576, 

25.  In  an  action  before  a  justice  upon  a 
promissory  note,  where  his  jurisdiction  depends 
upon  the  amount  of  the  note  *' deducting  in- 
dorsements,*' a  motion  to  dismiss,  founded 
upon  the  declaration  alone,  is  premature.  The 
defendant  must  wait  until  the  note  is  presented 
in  the  course  of  the  trial.  Perkins  v.  lUehy  12 
Vt.  595.    Bee  Insubanob,  16. 

26.  An  indorsemrat  of  part  payment  upon 
a  note,  if  made  in  good  faith,  though  erroneous, 
may  be  allowed  to  bring  the  case  within  a 
justice's  jurisdiction.  BotUwell  v.  Mason,  12 
Vt.  608. 

27.  A  party  having  a  claim  in  assumpsit, 
exceeding  in  amount  the  jurisdiction  of  a  justice 
to  try,  may  bring  it  within  such  jurisdiction  by 
abandcHiiDg  a  part  of  it,  and  so  reducing  the 
claim  to^  sum  within  the  jurisdiction ;  as,  by 
an  indorsement  upon  a  promissory  note,  though 
without  payment,  fferren  v.  Campbell,  19  Vt. 
28.  Danforth  v.  Stret^er,  28  Vt.  490.  Carpen- 
ter V.  Pier,  80  Vt.  81. 

28.  A  suit  which,  when  commenced  by  the 
issuing  of  the  writ,  is  within  the  jurisdiction  of 
a  justice,  does  not  pass  out  of  his  jurisdiction 
by  the  accumulation  of  interest  before  the  trial 
so  as  to  nuike  a  sum  larger  than  the  jurisdic- 
tional limit, — the  ad  damnum  being  within  that 
limit.  MeDaniels  v.  Johnson,  86  Vt.  687. 
Phelps  V.   Wood,  9  Vt.  899. 

29.  Set-off.  The  amount  of  the  plaintiff's 
set-off,  pleaded  to  the  defendant's  set-off,  is  not 
to  be  reckoned  as  part  of  the  plaintiff's  '^matter 
in  demand,"  so  as  to  exceed  the  jurisdiction  of 
the  justice,  unless  it  appears  to  be  connected 
with  the  matter  originally  sued  for,  and  a  poi^ 
tion  of  that  account.  TallH)t  v.  Robinson,  42 
Vt.  698. 


30.  Amoiint  of  judgment.  Dictum,  In 
case  of  mutual  off-sets,  a  justice  may  render 
judgment  for  the  balance,  though  exceeding 
$100.     Hai4ih,  ex  parte,  2  Aik.  28. 

31.  The  judgment  of  a  justice  against  the 
principal  debtor  was  for  $100  damages  and  $85 
costs,  and  against  the  trustee  for  $185.  Held 
correct,  and  within  the  justice's  jurisdiction. 
Harmon  v.  Ha/ntood,  85  Vt  211. 

32.  Trespass  to  the  freehold.  A  justice 
has  no  jurisdiction  of  an  action  for  breaking  and 
entering  the  plaintiff's  **  close  and  barn,"  and 
taking  and  carrying  away  his  horse,  *^  his 
damage  $100. "   Pnndle  v.  CogmeO,  9  Vt.  188. 

33.  Nor,  where  the  declaration  is  in  two 
counts,— one  for  trespass  qua,  e2au.,and  the 
other  de  bonis, — where  the  ad  damnum  exceeds 
$20.  The  court  must  have  jurisdiction  of  the 
whole  case  as  it  stands  on  the  face  of  the  dec- 
laration, to  render  judgment  on  the  whole,  or 
any  part  of  it,  to  the  full  amount  of  the  plain- 
tiff's demand.  Chadwiek  v  Batchelder,  46  Vt. 
724. 

34.  Title  to  land  concerned.  Under  the 
statute  excepting  from  a  justice's  jurisdiction 
actions  '*  where  the  title  to  land  is  concerned," 
if  from  the  nature  of  the  suit,  as  shown  by  the 
declaration,  the  title  of  land  must  directly  and 
necessarily  be  concerned,  the  justice  has  no 
jurisdiction.  Hall,  J.,  in  Haven  v.  Needham, 
20  Vt.  184. 

35.  The  jurisdiction  depends  upon  the 
nature  of  the  action  ;  and  wherever  the  decla- 
ration is  of  such  a  character  that,  under  the 
genera]  issue  or  any  other  plea  which  merely 
puts  the  plaintiff  to  the  necessity  of  proving  his 
declaration,  he  is  bound  either  to  prove  or  to 
disprove  a  title  to  land,  the  justice  has  no  juris- 
diction. Poland,  C.  J.,  in  Jaktway  v.  Barrett, 
38  Vt.  826. 

36.  As,  in  an  action  on  the  covenants  of 
seisin,  &c.,  in  a  deed,— the  declaration  averring 
that  the  defendant  was  not  seized,  Ac.  Has- 
Ungs  V.  Webber,  2  Vt.  407. 

37.  So,  in  an  action  on  the  case  for  a  nui- 
sance by  erecting  a  fence  so  near  the  plaintiff's 
dwelling  house,  as  to  •  obstruct  his  lights. 
Whitney  v.  Bowen,  11  Vt.  250. 

38.  So,  in  an  action  for  the  obstruction  of  a 
water  course,  occasioning  injury  to  the  plain- 
tiff's land.    Haten  v.  Needham,  20  Vt.  188. 

39.  Bo,  in  an  action  of  account  between 
tenants  in  common  of  lands.  T/tayer  v.  Mont- 
gomery, 26  Vt.  491. 

40.  So,  in  an  action  to  recover  under  R.  S. 
c.  89,  s,  18  (G.  8.  c.  102,  ss.  11,  12),  the  ex- 
pense of  building  a  division  fence  between  the 
lands  of  the  plaintiff  and  defendant.  Shaw  v. 
GUfiUan,  22  Vt.  565.  Foster  v.  Bennett,  88 
Vt.  66. 

41*  But  where  the  declaration  is  such  as 
not  to  require  proof  of  title  to  land  to  sustain 
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it,  and  such  question  only  comes  into  the  case 
by  reason  of  some  special  line  of  defense,  or  in. 
cidentally,  the  justice  is  not  ousted  of  his  juris- 
diction. Poland,  C.  J.,  in  JeUcetoay  v.  Ba/rreU, 
88  Vt.  826.  Held,  contrary  to  the  dictum  of 
Daf>i»,  J.,  in  Whitman  v.  Pamtal,  19  Vt.  329, 
that  it  is  not  left  to  be  detennine<l  by  the  plead- 
ings subsequent  to  the  declaration,  whether  the 
justice  has  jurisdiction,    i^.,  825. 

42.  In  assumpsit  before  a  justice,  declaring 
in  common  form  for  use  and  occupation,  a  pica 
of  title  in  the  defendant  does  not  oust  the  juris- 
diction. This  is  not  a  case  where  **the  title  of 
land  is  concerned."  Clough  v.  Hartan^  42  Vt.  10. 

43.  The  title  of  land  may  incidentally  come 
in  question  in  various  forms  of  action  ;  as,  for 
instance,  in  assault  and  battery,  where  the  de- 
fendant justifies  the  assault  in  defence  of  his 
freehold.  In  such  case,  the  justice  should  pro- 
ceed to  hear  and  determine  the  title,  so  far  as  it 
affects  the  rights  of  the  parties  in  the  suit,  in 
the  same  manner  that  the  matter  would  be 
heard  and  determined  in  the  superior  court. 
HaU,  J.,  in  Havm  v.  Needham,  20  Vt.  184. 

44.  A  justice  has  jurisdiction  of  an  action 
against  a  town,  to  l^over  for  injuries  caused 
by  an  iusufflciency  of  a  highway.  WMPman  v. 
Pawnal,  19  Vt.  228.  Yuran  v.  Randolph,  6 
Vt.  869. 

45.  So,  against  an  individual  for  obstruct- 
ing a  pent  road,  though  described  in  the  decla- 
ration as  running  through  the  defendant's  land. 
BeU  V.  Prmity,  48  Vt.  279. 

46.  In  an  action  of  trover  for  a  quantity  of 
manure,  claimed  to  have  passed  under  a  deed 
of  the  farm  from  which  it  was  removed  ;— 
Held,  that  the  title  of  land  was  not  in  question 
so  as  to  oust  a  justice  of  jurisdiction.  French 
v.  Freeman,  48  Vt.  93. 

47.  In  an  action  on  the  covenants  of  a  deed 
of  lands,  the  justice  is  not  ousted  of  jurisdiction 
unless,  upon  a  traverse  of  all  the  material  facts 
alleged  in  the  declaration,  the  title  of  land  is 
involved  in  the  issue  and  the  proof  of  the 
breach.  (This  applied,  and  the  jurisdiction 
sustained,  in  an  action  on  the  covenant  of  war- 
ranty against  all  lawful  claims  and  demands, 
where  the  only  breach  assigned  was  the  non- 
payment of  certain  taxes  chargeable  on  the  land, 
which  the  plaintiff  was  forced  to  pay  in  order 
to  save  the  land  from  sale.)  Flannery  v. 
Hinkson,  40  Vt.  486. 

48.  In  an  action  of  covenant,  before  a  jus- 
tice, upon  a  covenant  to  pay  taxes  upon  lands 
conveyed  by  the  plaintiff  to  the  defendant  by 
quit-claim  deed,  the  consideration  for  which 
covenant  was  such  conveyance ; — Held,  that 
the  title  to  land  was  not  so  concerned  as  to  oust 
the  justice  of  jurisdiction ;  and,  by  Barrett,  J., 
the  giving  of  a  quit-claim  deed  does  not  import 
title  to  land  in  either  party  to  it.  Judemne  v. 
Holton,  41  Vt.  351. 


49.  DiTirion  fence.  Stat.  1867,  No.  9, 
gives  a  justice  jurisdiction  of  an  action  to  re- 
cover the  expenses  of  building  a  division  fence 
under  G.  8.  c.  102,  s.  6,  whether  or  not  the 
title  to  land  may  be  involved  in  it.  HdU  r. 
NUe9,  44  Vt.  489. 

60.  Oonfession  of  judgment  Under  G. 
8.  c.  81,  s.  21,  providing  tha^  **a  justice  may 
accept  and  record  a  confession  of  any  debt  to  a 
creditor,  made  personally,"  &c.,  it  seems,  that 
he  has  no  jurisdiction  to  take  a  judgment  by 
confession  unless  the  party  appears  in  person  to 
make  such  confession,  i^orr  v.  Ladd,  87  Vt. 
159.   8hfdd  V.  Bank  of  BraUleboro,  82  Vt.  716. 

51.  Final  jurisdiction.  To  give  a  justice 
final  jurisdiction  of  a  cause,  the  ad  damnum  in 
the  writ  must  not  be  laid  above  tlO,  nor  must 
the  sum  in  demand  appear  from  the  declaration, 
the  plaintiff's  specification,  or  exhibits,  to  be 
more  than  f  10.  HiU  v.  WaU,  5  Vt.  124. 
(Limited  to  $20  by  8tat.  1876,  No.  64.) 

52.  Oriminal  jurisdiction.  A  town  grand 
juror  preferred  his  complaint  to  a  justice  in  two 
counts,  the  one  charging  an  assault  with  intent 
to  ravish,  and  the  other  a  common  assault. 
The  justice,  after  examining  the  testimony  in 
the  case,  held  that  the  same  was  in  his 
jurisdiction  to  try,  and  tried  and  convicted  the 
respondent  upon  the  second  count.  Held^  that 
it  was  to  be  presumed  that  the  justice,  after 
making  a  preliminary  inquiry,  determined 
that  there  was  not  8ufl9cient  evidence  to  justify 
him  in  requiring  the  respondent  to  recognize  for 
a  trial  upon  the  first  count,  and  that  he  tried 
the  case  only  on  the  second  count ;  and  that 
being  so,  his  jurisdiction  was  fully  made  out. 
8taU  V.  Hall,  26  Vt.  247. 

III.    Procedure. 

53.  Entry  of  suit.  A  justice  suit  is  duly 
entered,  if  the  justice  is  present  at  the  place  ap- 
pointed for  trial  within  two  hours  after  the 
hour  set,  for  the  purpose  of  discharging  his 
duty  as  a  magistrate  in  regard  to  the  suit,  eith- 
er presently  or  in  a  convenient  time,  and  has 
knowledge  of  the  writ,  then  at  the  place  and 
within  his  power,  although  he  does  not  take  the 
writ  in  his  hands,  nor  call  the  parties ;  and  he 
may  hold  the  case  open  for  a  reasonable  time 
without  any  special  order,  and  need  not,  for 
this  purpose,  remain  at  the  place  of  trial  until 
the  defendant  appears,  or  until  the  expiration 
of  the  two  hours.  Peaeh  v.  MHU,  18  Vt.  501. 
HaU  V.  Safford,  25  Vt.  87.  Underwood  y,HaH, 
28  Vt.  120. 

54.  Default.  The  entry  of  a  default  upon 
a  justice  writ  has  no  legal  effect  until  after  the 
expiration  of  the  two  hours  given  for  appear- 
ance of  the  defendant.    HaU  v.  Safford, 

55.  8ec.  5  of  the  act  of  1808,  requiring  jus- 
tices  not  to  default  a  party  until  two  hours 
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after'the  time  set  for  trial,  applies  exclusively 
to  the  return  day  of  the  writ,  and  not  to  a  case 
continued.  Steel  v.  Bates,  2  Vt.  820.  9  Vt. 
406.  18  Vt.  241.  20  Vt.  52.  (Changed  by  Q. 
8.  c.  81,  8.  88.) 

56.  It  is  the  duty  of  a  justice,  to  see  that 
the  defendant  in  a  suit  before  him  has  his  day 
in  court  and  an  opportunity  to  make  his  de- 
fense. A  justice  writ  was  made  returnable  at 
one  o'clock  P.  M.  and  the  justice  was  present, 
and  within  the  two  hours  entered  a  default 
upon  the  writ  and  left  the  place  for  a  time, 
with  the  understanding  that  the  case  should 
stand  open  for  trial, and  if  the  defendant  should 
appear  before  three  o'clock,  or  within  a  reas- 
onable time  thereafter,  and  want  a  trial,  he 
should  have  one.  The  defendant  afterwards, 
within  the  two  hours,  appeared  and  was  told  by 
the  plaintifTs  attorney  what  had  been  done, 
and  that  the  case  was  still  open  for  trial.  At 
four  o'clock,  the  justice  returned  and  informed 
the  defendant  that  the  suit  was  then  open  for 
trial,  but  he  refused  to  appear,  when  the  justice 
made  up  his  judgment  as  by  default.  Held, 
that  the  judgment  was  regular,  and  that  the 
justice  had  fully  complied  with  his  duty.  HaU 
V.  Saff(yrd,  25  Vt.  87. 

57.  Discontinuance.  A  judgment  ren- 
dered by  a  justice  after  the  suit  has  in  any 
manner  been  discontinued,  will  be  set  aside  on 
cntdita  querela.  The  non-attendance  of  the 
justice  at  the  place  set  for  trial,  and  within  the 
two  hours  given  by  stah^ute  for  appearance  after 
the  hour  set,  operates  as  such  discontinuance. 
Brown  v.  Staeif,  9  Vt.  118.  Phelps  v.  Birge, 
11  Vt.  161.  Crawford  v.  Cheney,  12  Vt.  667. 
So,  the  absence  of  the  parties.  Pike  v.  Jlilly 
16  Vt.  188.  Paddleford  v.  Bancroft,  22  Vt. 
629; — and  all  subsequent  proceedings,  as  an 
entry  of  a  continuance,  or  entry  of  judgment, 
without  consent  of  parties,  are  void.    lb, 

58.  By  Bennett,  J.  To  constitute  an  entry 
of  an  action  in  a  justice's  court,  within  the 
purview  of  the  statute,  it  is  at  least  necessary 
for  the  magistrate  to  be  at  the  place  of  holding 
the  court  within  the  two  hours  after  the  time 
set  for  trial,  having  in  his  possession  the  writ, 
and  being  ready  on  his  part  to  proceed  with 
the  cause.  If  the  action  is  not  entered  within 
the  two  hours,  it  operates  as  a  discontinuance, 
and  the  jurisdiction  of  the  magistrate  is  lapsed, 
and  cannot  be  restored  but  by  consent  of  the 
defendant  entered  on  the  records  of  the  justice. 
So  held  in  this  case,  although  the  justice  was 
purposely  detained  by  the  defendant  from  ap- 
pearing within  the  two  hours,  and  though, 
after  the  two  hours,  the  defendant  appeared 
and  was  offered  a  hearing  by  the  justice.  Phelps 
V.  Birge, 

59.  By  Redfield,  J.  A  case  formally  con 
tinned,  without  the  appearance  of  the  defend- 
ant, and  without  his  consent,  and  with  no  slat 


utory  or  other  legal  ground  for  such  continu- 
ance, is,  in  strictness,  discontinued,  and  no 
legal  judgment  can  thereafter  be  taken  in  the 
case,  without  the  consent  of  the  defendant. 
Paddleford  v.  Bancroft,  22  Vt.  686. 

60.  A  justice  suit  was  made  returnable  at 
the  plaintiff's  inn.  After  service  of  the  writ 
and  before  the  trial  day,  the  defendant  made  a 
tender  which  the  plaintiff  took.  Next  day,  the 
defendant  went  on  summoning  his  witnesses, 
hearing  of  which  the  plaintiff  gave  the  defend- 
ant notice  that  the  suit  was  discontinued.  On 
receiving  the  notice,  the  defendant  claimed  his 
costs  made  since  the  tender.  The  plaintiff  re- 
fused to  pay,  insisting  that  the  suit  was  settled 
by  his  acceptance  of  the  tender,  and  notified 
the  justice  not  to  appear.  The  defendant  noti- 
fied him  to  be  present.  The  justice  did  appear 
with  the  defendant  at  the  time  and  place  ap- 
pointed, having  the  writ,  and  called  the  case, 
and  told  the  plaintiff  that  the  defendant  claimed 
costs.  The  plaintiff  told  the  justice  the  case 
was  settled,  and  he  would  have  no  court  in  his 
bar-room  that  day.  The  justice  then  publicly 
adjourned  the  court  to  another  place,  and  there, 
in  the  absence  of  the  plaintiff,  rendered  judg- 
ment for  the  defendant  for  his  costs.  On  an 
audtda  querela  brought  to  set  aside  that  judg- 
ment ; — Held,  that  the  plaintiff  could  not  in 
this  way  effectuate  a  discontinuance  that  would 
oust  the  justice  of  his  authority  to  pass  upon 
the  question  of  the  defendant's  right  to  costs; 
and  that  the  justice  had  proceeded  properly, 
and  that  the  judgment  was  valid.  Remiek  v. 
Sanborn,  42  Vt.  477. 

61.  Adjournment.  A  justice  has  power, 
at  any  stage  of  a  cause,  to  adjourn  the  court  to 
any  place  in  the  town  where  the  writ  was  made 
returnable.     Oriffin  v.  Spaulding,  6  Vt.  60. 

62.  A  justice  has  a  discretionary  power  to 
continue  a  case  for  a  week  or  more,  and  to 
require  the  jury  already  summoned  to  appear 
again  ;  althou^  the  better  course  might  be  to 
summon  a  new  jury.   Tracy,  ex  parte,  25  Vt.  98. 

63.  Where  the  parties  to  a  justice  suit 
agreed  to  a  continuance  out  of  court,  and  the 
continuance  was  entered  on  the  files  without 
either  party  or  the  justice  being  present  at  the 
time  set  for  trial,  an  audita  querela  to  set  aside 
the  judgment,  afterwards  rendered,  was  denied. 
ScoU  V.  LarMn,  18  Vt.  112. 

64.  A  justice  decided,  on  the  defendant's 
motion,  to  continue  a  cause  pending  before 
him,  and  then,  at  the  same  sitting,  allowed  the 
plaintiff  to  discontinue  the  suit.  Held  correct. 
FUnt  V.  Whitton,  28  Vt.  657. 

65.  The  limitation  of  three  months  to  the 
adjournment  of  a  jnstice  court  (G.  S.  c.  81,  s. 
41)  applies  to  a  single  adjournment,  and  is  not 
a  limitation  of  the  aggregate  time  of  all  of  sev- 
eral adjournments.  Bryant  v.  Pember,  48  Vt. 
599. 
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66.  An  adjourament  of  a  justice  court  be- 
yond the  time  allowed  by  the  statute,  is  a  con- 
tinuance  out  of  court,  and  the  defendant  is  not 
obliged  further  to  appear  in  the  cause ;  and  a 
judgment  thereafter  taken,  without  his  pres- 
ence or  consent,  would  be  Toidable,  if  not  void. 
But  a  subsequent  appearance  and  pleading  to 
the  merits,  and  a  trial  thereon,  is  a  waiver  of 
the  irregularity.    lb, 

67.  Date  of  judgment.  A  justice's  judg- 
ment  was  set  forth  in  pleadings  as  rendered 
September  24.  The  record  produced  described 
the  judgment  as  rendered  on  that  day  for  the 
plaintiff  to  recover  of  the  defendant  '^$4  dam- 
ages and  his  costs,"  and  then  added:  ''Said 
cause  was  continued  for  taxation  of  cost  to 
September  25,  at  which  time  said  cost  was 
taxed  at  $8.92  and  allowed  at  $5.95."  HM, 
that  the  judgment  was  properly  described  as 
rendered  on  the  24th,  and  that  Uie  delay  in  the 
taxation  of  the  costs  was  improperly  described 
as  a  continuance.  Starbird  v.  Mo&re,  21  Yt. 
529. 

68.  Where  a  trial  before  a  justice  if  com- 
menced on  the  return  day,  or  on  a  continuance 
day,  and  is  pursued  to  judgment  without  ad- 
journment,  all  the  proceedings  must,  in  law,  be 
treated  as  done  and  perfected  on  that  day, 
although,  in  fact,  not  completed  until  a  subse- 
quent day.  So  held  in  an  audita  querela  to  set 
aside  an  execution  which  described  the  judg- 
ment as  rendered  May  7th,  whereas  the  record 
was  of  a  judgment  rendered  May  8th ;  but  the 
record  also  showed  that  the  trial  was  com- 
menced on  the  7th,  and  lasted  into  the  8th, 
when  the  verdict  and  judgment  were  in  fact 
rendered ;  and  hdd,  that  the  execution  rightly 
described  the  judgment  as  rendered  on  the  7th. 
Oake8  V.  School  DisPriGt,  83  V t.  155. 

69.  Oontiniiance  by  another  justice. 
Under  the  statute  of  1882,  No.  1,  authorizing 
one  justice  to  continue  a  suit  returnable  before 
another  when  the  latter  is  ''unable  to  attend  by 
reason  of  sickness  or  other  cause,"  and  direct- 
ing that  the  justice  making  the  continuance 
should  enter  on  the  files  "the  reasons  therefor," 
an  entry  on  the  files  in  this  form :  ' '  The  signing 
magistrate  being  absent,  I  continue  this  cause," 
&c. — was  held  sufficient.  Holland  v.  Osgood,  8 
Vt.  276. 

70.  In  order  for  one  justice  reguli^rly  to 
continue  a  suit  in  place  of  the  justice  who 
signed  the  writ,  he  must  be  present  at  the  place 
of  return  within  the  two  hours  from  the  time 
of  return,  and  there,  having  the  writ  in  his  pos- 
session, continue  the  case.  If  not  so  done,  the 
suit  is  discontinued,  and  a  judgment  thereafter 
rendered  on  default  will  be  set  aside  on  audita 
querela.  Crawford  v.  Cheney,  12  Vt.  567.  Hin- 
man  v.  Su^ft,  18  Vt.  315. 

71.  Where  a  justice,  authorized  to  continue 
a  suit  in  the  absence  of  the  justice  signing  the 


writ,  went  to  the  door  of  the  ofBce  where  the 
writ  was  made  returnable  and  within  two  hours 
after  the  hour  set  in  the  writ  for  trial,  and 
found  the  door  locked,  and  there,  having  the 
writ  in  his  possession,  decided  to  continue  the 
suit  ;—Held,  that  it  was  legally  entered  and 
continued,  although  the  door  remained  locked 
during  the  two  hours,  and  although  the  case 
was  not  actually  called  at  the  door,  and 
although  the  entry  of  the  continuance  was  not 
made  on  the  writ  until  after  the  two  hours,  and 
then  at  another  office.  Knight  v.  Berry,  22 
Vt.  246. 

72.  Under  R.  8.  c.  26,  s.  19,  providing  that 
"whenever  at  the  time  and  place  of  trial  of  any 
civil  suit  before  a  justice,  such  justice  shall  be 
unable  to  attend,  any  other  justice  may  con- 
tiue  the  cause,"  &c. ; — Held,  that  such  other 
justice  could  not  continue  the  cause  after  it  had 
been  once  continued  by  the  justice  signing  the 
writ ;  that  his  power  to  continue  the  cause  was 
limited  to  the  return  day.  WMteomb  v.  Rood, 
20  Vt.  49.     (Changed  by  G.  8.  c.  31,  s.  42.) 

73.  But  if,  in  such  case,  the  defendant  ap- 
pears at  the  time  to  which  the  cause  is  finally 
continued,  and  does  not  object  to  the  irregular- 
ity of  the  continuance,  or  waives  it  by  going 
to  trial  upon  the  merits,  the  judgment  rendered 
is  regular ;  and  this,  although  the  justice  who 
continued  the  cause  was  interested  in  the  cause, 
or  was  related  to  one  of  the  parties  within  the 
fourth  degree.  Howe  v.  Hoiford,  8  Vt.  220. 
25  Vt.  224.  AutfUn  v.  Smith,  28  Vt.  704 ;  and 
see  Bryant  v.  Pember,  48  Vt.  599. 

74.  But  if  the  defendant  appears  and  makes 
and  insists  upon  the  objection,  the  suit  will  be 
disntissed,  and  he  will  recover  judgment  for 
his  cosU.  Whitcamb  v.  Rood,  20  Vt.  49.  Amei 
V.  HiUiard,  25  Vt.  222. 

75.  Though  one  justice  can  continue  a  case 
on  account  of  the  necessary  absence  of  the  jus- 
tice who  signed  the  writ,  he  cannot  make  an 
order  continuing  the  case  for  notice  to  a  defend- 
ant out  of  the  State.  Such  order  is  inopera- 
tive.   Braynard  v.  Burpee,  27  Vt.  616. 

76.  Jnry  trial.  In  a  justice  suit,  after  a 
judgment  by  default  and  a  continuance  for  the 
assessment  of  damages,  the  defendant  cannot 
claim  a  jury  for  the  assessment.  It  is  doubtful 
whether  the  justice  is  authorized,  in  such  case, 
to  award  a  venire;  if  so,  it  is  discretionary  with 
him.    Brown  v.  Irwin,  21  Vt.  68. 

77.  Surrender  by  bail.  Upon  the  surren- 
der of  the  principal  by  his  bail  on  mesne  proeem 
in  a  justice  coiu*t,  the  justice  may  order  him, 
for  the  time  being,  into  the  custody  of  a  proper 
officer.  If  jione  such  be  present,  he  may  ap- 
point some  suitable  person  to  fill  the  place,  and 
to  detain  the  principal,  and  this  without  writ- 
ten precept,  but  such  verbal  order  can  operate 
only  while  his  court  is  in  session.  After  the 
adjournment  of  the  court,  whether  with  or 
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without  day,  it  is  only  by  a  mittimiu  that  the 
detention  can  be  justified.  AheJU  v.  dtMpman^ 
1  Tyl.  877. 

78.  Execution.  Under  the  Statute  of  1821, 
increasing  a  justice's  jurisdiction  from  ||58  to 
$100;— j5>M,  that  the  execution  should  be 
made  returnable  in  60  days,  unless  the  debt  or 
damages  recovered,  exclusive  of  the  costs,  ex- 
ceeded $58.    AUsn  V.  WcMrren,  0  Vt.  208. 

rV.    Records. 

79.  The  forms  of  proceedings  of  justices  in 
making  up  their  records  should  not  be  too 
strictly  or  severely  examined,  but  should  be 
most  favorably  construed.  Story  v.  KimbaU^ 
6  Vt.  641.     MeOregar  v.  Balch,  17  Vt.  562. 

80.  The  record  of  a  justice  showed  a  con- 
viction, and  a  penalty  imposed,  but  did  not 
show  any  costs  taxed ;  but  in  the  recital  of  the 
judgment  in  the  mittimus,  the  costs  were  stated 
as  taxed  at  a  siun  named.  Heldy  on  habecu  cor- 
jnts,  that  this  was  not  a  fatal  defect,  since  the 
mittimus  showed  sufficient  matter  by  which 
the  justice  could  amend  his  record.  Howard, 
exparU,2»\i.206, 

81.  A  justice  should  certify  in  his  record 
the  fact  that  a  demand  pleaded  in  set-off  was 
so  pleaded,  although  he  did  not  regard  it  as 
bona  fide.    Mail  v.  Crosaman,  27  Vt.  297. 

82.  A  justice's  record  of  a  judgment  which 
shows  no  appearance  by  either  party,  nor  adju- 
dication by  the  justice,  and  contains  no  allu- 
sion to  any  writ,  process,  or  declaration,  and 
shows  no  award  of  execution,  is  not  such  evi 
dence  of  the  judgment  as  the  record  contem 
plated  by  the  statute  should  furnish,  and,  if  the 
justice  is  alive,  is  not  admissible.  Nye  v.  Kel- 
lam,  18  Vt.  504 ;— though  the  justice  may  live 
without  the  State.  Wright  v.  Fletcher,  12  Vt.  481. 

83.  The  original  minutes  of  a  justice,  made 
upon  and  in  connection  with  the  original  files, 
and  showing  a  judgment  rendered,  are  sufficient 
evidence  of  the  judgment,  when  no  other  can 
be  had,— as,  where  the  justice  has  deceased 
and  has  made  no  other,  or  formal  record. 
Story  V.  KimbaU,  6  Vt.  541. 

84.  In  such  case,  also,  a  certified  copy  of 
the  original  files  and  entries  thereon,  made  by 
the  county  clerk,  may  be  sufficient  as  evidence 
of  the  record.  EUmcrth  v.  Lea/med,  21  Vt.  585, 

85.  But  where  the  justice  is  alive,  such 
original  entries  and  files  are  not  admissible  to 
make  out  a  record.  Strong  v.  Bradley,  18  Vt. 
9.     Nye  v.  Kellam,  18  Vt.  694.    21  Vt.  632. 

86.  A  justice  being  required  by  law  to  re- 
cord his  proceedings,  copies  of  his  records,  by 
him  certified,  are  as  valid  evidence  as  those  of 
the  higher  courts.  He  sends  up  no  originals  on 
appeal,  but  certifies  copies  of  his  record,  in- 
cluding the  recognizances  taken.  Hubbard  v. 
Da>id%,  1  Aik.  296. 


87.  As  evidence  of  a  justice's  judgment  the 
plaintiff  offered  a  copy  of  the  original  writ  and 
of  the  officer's  return  and  of  the  entries  on  the 
writ :— "Continued  to  September  24,  1845,  at 
eight  o'clock  forenoon,  at  which  time  judg- 
ment on  verdict  of  jury  for  plf.  to  recover 
of  dft.  four  dollars  damages  and  his  costs" — 
certified  by  the  justice  to  be  *'  a  true  copy." 
Held  to  be  a  sufficient  copy  of  the  record  of  a 
judgment.    Starbird  v.  Moore,  21  Vt.  529. 

88.  The  mode  of  authenticating  the  record 
of  a  justice  of  the  peace  to  be  used  in  another 
State  is,  for  the  justice  to  certify  his  record, 
and  then  certify  that  he  has  no  seal  or  clerk, 
but  acts  as  clerk  of  his  own  court,  and  that  the 
forgoing  attestation  is  in  due  form ;  and  such 
record  is  as  conclusive  to  all  intents,  as  a  record 
of  the  highest  court  in  the  State.  HedfiM,  J.  in 
Broum  v.  EdMn,  28  Vt.  448.  Starkweather  v. 
Loomis,  2  Vt.  574.  Blodget  v.  Jordan,  6  Vt.  580. 

89.  A  justice  of  the  peace,  although  out  of 
office  but  residing  in  the  county  for  which  he 
was  appointed,  is  the  proper  one  to  certify 
his  own  records,  and  not  the  county  cleric. 
Carruth  v.  Tighe,  82  Vt.  626. 

V.    Action  Against  JusTios. 

90.  Held,  that  an  indictment  did  not  lie 
against  a  justice  of  the  peace  for  doing  an  act, 
as  justice,  after  his  commission  had  expired ; 
but,  argttendo,  that  a  civil  action  would  lie  by 
a  party  injured.    State  v.  Campbell,  2  Tyl.  177. 

91.  Under  a  statute  authorizing  a  suit  by 
writ  of  capias  against  a  non-resident  of  the 
State,  but  not  against  a  resident  ;—^<(/(^,  that 
a  justice  who  signed  such  writ  against  a  resi- 
dent was  not  liable  for  an  arrest  and  imprison- 
ment thereon,  where  the  party  was  described 
in  the  writ  as  a  non-resident,  and  the  justice 
supposed  such  to  be  the  fact.  It  is  not  a  case 
where  the  justice  is  required,  at  his  peril,  to 
know  in  advance,  the  facts  limiting  his  juris- 
diction ;  and  sound  policy  requires  us  to  extend 
the  sam6  rule  of  construction  in  favor  of  the 
jurisdiction  of  justices,  which  obtains  as  to 
courts  of  general  jurisdiction.  Wrigkt  v.  Hajten, 
24  Vt.  148. 

92.  A  justice  has  the  same  right  to  the  cus- 
tody of  papers  or  exhibits  filed  as  evidence  in 
a  case  before  him,  that  any  other  court  of  record 
has.  He  can  retain  them  so  long  as  they  are 
necessary  for  his  consideration  in  determining 
the  issues  upon  which  they  are  evidence.  If 
he  reuses  to  surrender  them  after  sueh  deter- 
mination, where  they  were  used  simply  as  evi- 
dence, he  is  liable  in  trover.  Tatee  v.  PeUon, 
48  Vt.  814. 

93.  A  justice  is  liable  hi  trespass  for  an 
arrest  upon  a  warrant  issued  by  him  before 
taking  the  oath  of  office  prescribed  by  the 
Constitution.  Conner  v.  Potoera,  84  Vt.  617. 
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1.  Boimdary.  Lands  bounded  on  Lake 
Champlain  extend  to  the  edge  of  the  water  at 
low  water  mark ;  and  the  aame  mle  applies  to 
lands  near  the  lake  bounded  on  a  creek  empty- 
ing into  it,  the  waters  of  which  ordinarily  main- 
tain the  same  level  and  rise  and  fall  with  the 
waters  of  the  lake.  FUstdver  y.  Phelps,  28  Vt. 
257.  Jakeway  v.  Barrett,  88  Vt.  816.  Augtin 
V.  BfUiand  B.  Co.,  45  Vt.  216. 

2.  Wharflng.  The  owner  of  land  bounded 
by  Lake  Champlain  has  no  common  law  right 
in  Vermont,  to  appropriate,  as  his  own,  the  bed 
of  the  lake  beyond  low  water  mark.  His  right 
to  build  wharves,  ^.,  into  the  lake  beyond  low 
water  mark,  is  not  appurtenant  to  his  ownership 
of  his  land  so  bounded,  but  is  only  the  right 
given  him  by  statute.  (Q.  8.  c.  64,  ss.  5,  6,  7.) 
Hence,  where  the  defendant  filled  into  the  lake 
in  front  of  the  plaintiff's  land,  and  built 
wharves  and  docks  upon  the  made  land  ;—Held, 
that  the  plaintiff  could  not  maintain  ejectment 
therefor.    Atutin  v.  BtUland  B.  Co. 
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LANDLORD  AND  TENANT. 

Oharaotbh  ofTknanot. 
Disputing  Landlord's  Tfile. 
Tbbminating  Tenanot. 
Rent. 

Tehani*8  Right. 
Letting  on  Shabes. 
Injury   to  Reversion. 

I.    Character  of  Tenancy. 


1.  At  will,  or  for  years.  A  parol  lease, 
with  a  stipulation  to  pay  an  annual  rent,  though 
••  an  estate  at  will  onlp,**  under  the  statute,  may 
become  an  estate  from  year  to  year  by  subse- 
quent events; — as,  by  an  entry  into  possession 
and  paying  the  rent  according  to  the  stipula- 
tion, and  continuing  in  possession  beyond  the 
first  year.  Barlow  v.  Wainwright,  22  Vt.  88. 
ffaUv.  Wadwforth,  28  Vt.  410.  SOabsfy.  Allen, 
48  Vt.  172.    46  Vt.  88. 

2.  Continuing  in  possession  of  a  farm  for 
several  years  under  a  parol  agreement  to  sup- 
port the  owner,  was  treated  as  a  tenancy  from 
year  to  year,  in  Hanchett  v.  Whitney,  2  Aik. 
240.  6.  a,    1  Vt.  811. 

3.  An  agreement  to  pay  rent  is  an  essential 
element  of  a  tenancy  from  year  to  year.    Cham- 


herUn  v.  Donahue,  45  Vt  50.    Bieh  v.  BoUon, 
46  Vt.  84. 

4.  Leases  for  uncertain  times  are,  prima 
fade,  leases  at  will;  it  is  the  reservation  of 
annual  rent  that  turns  them  into  leases  from 
year  to  year.     Bich  v.  BoUon. 

5.  Where  a  tenancy  at  will  has  run  into  a 
tenancy  from  year  to  year,  the  landlord  cannot 
maintain  trespass  qua.  elau.  against  the  tenant. 
CatUn  V.  Hoyden,  1  Vt.  875. 

II.    Disputing  Landlord's  Title. 

6.  In  ejectment  for  non-payment  of  rent, 
the  tenant  cannot  set  up  a  defense  adverse  to 
the  title  of  his  landlord,  nor  deny  his  title. 
Bobinson  v.  ffaihawap,  Brayt.  150. 

7.  One  who  holds  under  another  cannot  set 
up  an  adverse  claim,  until  he  has  first  surren- 
dered up  the  possession  to  him ;  and  all  who 
in  any  way  obtain  this  possession  of  the  tenant 
are  tenants  in  his  place,  and  are  subject  to  the 
same  rule,  whether  informed  of  that  relation- 
ship, or  not.     Beed  v.  Shepley,  6  Vt.  602. 

8.  Where  one  goes  into  possession  of  land 
under  another,  or  acknowledging  the  title  of 
another,  whether  such  possession  is  that  of  a 
tenant  proper,  a  mortgagor,  a  trustee,  or  is 
under  a  contract  of  purchase,  neither  he  nor 
his  grantee  can  set  up  an  adverse  title  or  pos- 
session, nor  does  such  possession  become  ad- 
verse, until  and  unless  distinct  knowledge  or 
notice  of  such  adverse  claim  is  brought  home 
to  the  party  under  whom  the  possession  was 
taken,  and  is  held.  Oreeno  v.  MuMon,  9  Vt.  87. 
Bowkery.  Walker,  1  Vt.  18.  Tuttlev.  Beynold*, 
1  Vt.  80.  Beed  v.  Shepley.  EaU  v.  Dewey,  10 
Vt.  598.  Bipley  v.  Yale,  18  Vt.  220.  WireB  v. 
NeUon,  26  Vt.  18.  Bobinson  v.  Sherwin,  86 
Vt.  69. 

9.  A  tenant  cannot  dispute  the  title  of  his 
landlord,  nor  acquire  a  title  by  adverse  posses- 
sion, until  he  has  first,  bona  fide,  surrendered  his 
possession,  or  has  by  some  unequivocal  act  re- 
pudiated the  tenancy,  and  this  was  distinctly 
known  to  the  landlord;  and  this  extends  to 
mortgagor  and  mortgagee,  trustee  and  cestui 
que  trust,  vendor  and  vendee,  and  to  al|  cases 
where  one  goes  into  possession  of  the  land  of 
another,  acknowledging  his  title.  Oreeno  v. 
Munson.    Stacy  v.  Bostwiek,  48  Vt.  192. 

10.  A  tenant  may  repudiate  his  tenancy  and 
set  up  an  adverse  claim  in  his  own  right,  and, 
by  making  this  known  to  his  landlord,  but  in 
no  other  way,  the  statute  of  limitations  begins 
to  run  in  his  favor  from  that  time.     Oreeno  v. 
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Mwuon.  North  y.  Bamum,  10  Vt.  220.  Hall 
▼.  Dewey,  10  Vt.  598.  16  Vt.  124.  19  Vt.  168. 
23  Vt.  628.  24  Vt.  174.  28  Vt.  618.  81  Vt. 
177. 

11.  Though  a  tenant  may,  by  claiming  in 
his  own  right  and  apprising  his  landlord  thereof, 
so  far  throw  off  his  tenancy  as  to  commence  an 
adverse  possession,  which  may  ripen  into  a  title, 
yet  for  all  other  purposes  the  original  relation 
has  its  legal  effect  as  to  the  landlord's  rights. 
The  tenant  is  still  restrained  from  disputing  the 
title  under  which  he  entered.    HaU  v.  Deu>ey. 

12.  In  an  action  for  use  and  occupation,  the 
defendant  cannot  dispute  the  title  of  his  land- 
lord, nor  that  of  the  assignee  of  the  landlord ; 
and  while  he  occupied,  he  is  bound  to  pay  the 
rent,  and  cannot  object  that  the  assignment  of 
the  lease  to  the  plaintiff  was  fraudulent  and 
void  as  to  the  creditors  of  the  lessor.  8teen  v. 
Wcurdewarth,  17  Vt.  297. 

13.  No  case  has  been  found  where  this  prin- 
ciple of  repudiating  a  tenancy,  without  sur 
rendering  the  possession,  has  been  extended  to 
an  action  for  the  rent,  so  as  to  excuse  the  ten- 
ant from  paying  rent,  or  for  use  and  occupation 
for  the  full  term  of  the  occupation,  under  the 
contract  by  which  he  made  his  entry.  Bedfleld, 
C.  J.,  in  Sherman  v.  Champkun  7V.  Co.,  81 
Vt.  178. 

14.  A  tenant  in  possession  under  the  right 
owner  was  held  not  concluded  by  his  acknowl- 
edgement  of  tenancy  to  the  plaintiff,  made 
onder  a  mutual  misapprehension,  or  misrepre- 
sentation of  the  plaintiff's  title.  Swift  v.  I>ean^ 
11  Vt.  828. 

15.  One  who  receives  possession  of  land 
from  another  may  set  up  an  adverse  claim  of 
title  to  it,  if  that  is  consistent  with  the  contract 
under  which  he  obtained  possession ;  otherwise, 
not.    JUplep  V.    rale,  19  Vt.  156. 

16.  Though  a  tenant  cannot  dispute  his 
landlord's  title,  yet  he.  may  show  that  it  has 
expired  by  matter  ex  post  facto  ;  and  this  will 
be  a  defense  to  an  action  of  covenant  for  non- 
payment of  rent,  or  of  ejectment  predicated 
upon  a  forfeiture.  OrUane  Co,  QramfMvr 
School  V.  Pucker,  25  Vt.  696. 

17.  A  tenant  in  possession  cannot  surrender 
his  possession  to  a  third  i>er8on,  without  con- 
sent of  his  landlord,  so  as  to  defeat  the  posses- 
sion of  the  landlord.  Swift  v.  Gage,  26  Vt. 
224. 

18.  Where  the  plaintiff,  a  tenant  of  the  de- 
fendant, a  mortgagor,  took  a  deed  of  assign 
ment  of  the  mortgage  from  the  mortgagee  after 
condition  broken,  and  exhibited  the  mortgage 
deed  and  assignment  to  the  defendant,  notify- 
ii^  him  that  he  held  the  premises  under  that 
mortgage  ;—Held,  that  this  was  a  repudiation 
of  the  tenancy  and  a  dissolution  of  that  re 
lation ;  that  his  possession  thereafter  was  ad- 
verse,  and  that  by  force  of  such  possession  and 


title  he  could  maintain  trespass  against  the  de- 
endant  for  any  after  entry  upon  the  premises. 
Pierce  v.  Brown,  24  Vt.  165. 

19.  In  ejectment  by  a  corporation  against 
one  who  entered  as  their  tenant,  the  defendant 
cannot,  under  the  general  issue,  deny  or  com- 
pel the  plaintiffs  to  prove  their  corporate 
capacity,  nor  object  to  the  formality  of  the 
lease  under  which  he  held.  Orammar  School 
V.  BuH,  11  Vt.  682. 

SiO.  A  religious  society  leased  to  the  defend- 
ant the  first  settled  minister's  right  in  the  town, 
and  afterwards  brought  ejectment  founded 
upon  a  provision  of  forfeiture.  The  plaintiffs 
produced  on  trial  no  evidence  of  title  except 
the  lease.  Held,  that  this  was  sufficient,  and 
that  the  defendant  could  not  object  that  the 
care  and  management  of  such  lands  were  given 
by  statute  to  the  selectmen  of  the  town.  Cor^ 
gregational  So<fy,  of  Newport  v.  Wcilker,  18 
Vt.  600. 

III.      TXBlflirATINO  l^ANOT. 

21.  Notice  to  quit.  In  order  to  terminate 
a  tenancy  from  year  to  year,  so  as  to  entitle  the 
lessor  to  possession,  or  the  lessee  to  exemption 
from  the  payment  of  rent,  six  months'  notice  of 
the  termination  of  the  tenancy,  and  looking  to 
the  end  of  the  year,  is  necessary.  Hanehett  v. 
Whitney,  2  Aik.  241.  S,  C,  1  Vt.  811.  Barlow 
V.  Wmnwright,  22  Vt.  88.  Hall  v.  Wadtworth, 
28  Vt.  410.     Sileby  v.  AUen,  48  Vt.  172. 

22.  A  tenancy  at  will,  which  is  such  in  fact, 
may  always  be  determined  by  any  act  or  decla- 
ration inconsistent  with  the  continued  volun- 
tary relation  of  landlord  and  tenant,  any  asser- 
tion of  title  to  the  possession — as,  notice  to 
quit ;  threat  of  legal  means  to  recover  posses- 
sion ;  anything  which  amounts  to  a  demand  of 
possession,  although  not  expressed  in  precise 
and  formal  language ;  the  bringing  of  an  action 
to  obtain  possession,  which  fails,  &c.  Cham- 
berlin  v.  Donahue,  45  Vt.  50.  Bich  v.  Bolton, 
46  Vt.  84. 

23.  A  tenant  at  will,  though  he  may  have 
occupied  for  several  years,  is  not  entitled  to  six 
months'  notice  to  quit,  but  only  to  reasonable 
notice,  and  such  as  determines  the  will  of  the 
landlord ;  and,  where  emblements  are  in  ques- 
tion, such  as  will  protect  the  tenant  in  his 
rights.     Bich  v.  Bolton. 

24.  One  took  a  lease  of  a  slate  quarry  for  a 
tenQ  of  years  and  occupied  the  quarry,  paying 
as  rent  the  price  per  square,  stipulated  in  the 
lease,  for  the  slate  quarried.  He  afterwards, 
without  consent  of  the  owner,  to(A  possession 
of  and  worked  a  part  of  the  quarry  outside  the 
limits  fixed  in  the  lease,  and  for  several  years 
accounted  to  the  owner  for  the  slate  quarried, 
in  the  same  manner  as  for  that  embraced  in 
I  the  lease.    Held,  under  the  circumstances  of 
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the  case,  that  the  occupation  and  use  of  this 
additional  parcel  had  not  expanded  into  a  ten- 
ancy from  year  to  year,  so  as  to  require  a  six 
months*  notice  to  quit,  but  only  such  notice  as 
was  reasonable  to  enable  him  to  quarry  the 
slate  he  had  uncovered.  Sheldon  v.  Dovoey,  42 
Vt.  687. 

25.  The  plaintiff  and  defendant,  adjoining 
land  owners,  by  written  agreement  established 
a  division  line  between  them,  subject  to  be 
changed  on  the  establishment  of  the  true  line 
**on  proper  and  lawful  authority  and  manner," 
and,  if  the  line  should  be  so  changed,  each 
should  pay  to  the  other  a  specified  yearly  rent 
per  Acre  for  the  land  of  the  other  occupied  by 
him,  as  it  should  prove.  In  ejectment,  wherein 
the  true  line  was  found  and  it  appeared  that 
the  d^endant  had  been  occupying  the  plaintiff's 
land  ;—ffeld,  that  as  both  parties  claimed  title 
to  the  land,  the  defendant  was  not  tenant  of 
the  plaintiff  so  as  to  be  entitled  to  dx  months' 
notice  to  quit,  but  that  his  occupation  was 
under  a  license,  and  he  was  entitled  to  reasona- 
ble notice  of  the  plaintiff's  intention  to  institute 
a  suit  to  settle  the  disputed  line ;  and  that,  for 
wAnt  of  this,  the  plaintiff  could  .  not  recover. 
Biihop  V.  Bdbooek,  22  Vt.  295. 

26.  —when  not  necessary.  A  disclaimer 
of  tenancy,  or  denial  of  the  owner's  title,  dis- 
penses with  the  necessity  of  notice  to  quit. 
TutOe  V.  Reynolds,  1  Vt.  80.  Clapp  v.  Beards- 
leg,  lb.,  151. 

27.  Where  a  defendant  in  ejectment  denies 
on  trial  the  plaintiff's  title  and  his  own  tenancy, 
or  requires  proof  thereof,  he  cannot  insist  on 
want  of  notice  to  quit,  as  a  defense.  Catlin  v. 
Washburn,  8  Vt.  25. 

28.  Notice  to  quit  is  never  necessary,  unless 
the  relation  of  landlord  and  tenant  subsists ; 
nor,  where  the  party  in  possession  repudiates 
such  relation,  is  notice  to  quit,  or  demand  of 
possession,  necessary.  ChamherUn  v.  Dorui- 
hue,  46  Vt.  60. 

,  29.  The  defendant  went  into  possession  of 
the  plaintiff's  land  with  the  plaintiff's  consent, 
but  with  no  agreement  as  to  paying  rent,  and 
so  occupied  for  near  14  years.  He  built  a  bam 
on  the  premises  and  repaired  the  house.  He 
defined  and  refused  to  settle  and  pay  rent. 
Heid,  that  after  such  refusal,  he  could  not  claim 
that  he  was  holding  under  an  implied  liability 
to  pay  reasonable  annual  rent ;  that  if  the  re- 
pairs were  made  in  compensation  for  the  use, 
they  were  not  a  payment  of  a  yearly  rent,  but 
rather  payments  in  gross  for  the  whole  occu^ 
pancy ;  and  that  the  defendant  was  a  mere 
tepsnt  at  will,  and  so  not  entitled  to  six  months' 
notice  to  quit.     Rich  v.  BoUon,  46  Vt.  84. 

IV.    Rent. 

30.    In  ejectment  for  non-payment  of  rent 


under  a  lease  ^^Held,  that  the  defendant  was 
not  entitled  to  time  to  redeem,  t.  e.,  to  pay  the 
rent,  Ac.,  under  Sec.  76  of  the  judiciary  act 
of  1797.    Rockingham  v.  Hunt,  Brayt.  66. 

31.  That  the  receiving  of  rent,  eo  nomine, 
accruing  after  a  forfeiture,  is  a  waiver  of  the 
forfeityre,  applies  only  to  cases  where  the  for- 
feiture ^as  known  at  the  time ;  and,  in  eject- 
ment for  rent  under  G.  8.  c.  40,  s.  14,  can  only 
apply  to  the  receipt  of  such  rent  after  suit 
brought.    Maidstone  V.  Stevens,  7  Vt.  487.  •    ^ 

32.  The  right  to  re-enter  for  non-pi^rment 
nf  rent  is  not  incident  to  the  estate  of  the  lessor, 
at  common  law,  but  most  be  reserved  by  deed ; 
and  all  the  conditions,  or  stipulations,  annexed 
thereto  must  be  complied  with.  Smith  v.  Blots- 
d^U,  17  Vt.  199. 

33.  Where  there  was  a  parol  lease  for  one 
year,  and  an  express  promise  by  parol  to  pay 
therefor  a  certain  sum,  and  most  of  the  prem- 
ises were,  during  the  year,  consumed  by  fire, 
but  the  lessee  continued  to  occupy  the  rest 
through  the  year  ;--^(eW,  that  he  was  liable, 
in  assumpsit  for  use  And  occupation,  for  the 
full  rent  agreetl.  Voluntine  v.  Godfrey,  9  Vt. 
186. 

34.  A  conveyance  by  a  lessor  to  a  lessee  of 
the  leased  premises,  ii  not  a  release  of  a  claim 
for  the  rent  already  accrued.  Johnson  v.Musey, 
42  Vt.  708. 

35.  The  fact  that  a  tenant  of  leased  prem- 
ises  is  also  a  mortgagee  of  the  same,  with  con- 
dition broken,  and  has  obtained  a  decree  of 
foreclosure,  but  where  the  time  given  for  re- 
demption has  not  yet  expired,  does  not  of  itself, 
without  other  notice  6f  an  intention  to  termin- 
ate the  relation  of  tenant,  absolve  him  from 
payment  of  the  stipulated  rent.    lb. 

36.  An  under-tenant,  who  has  paid  his  rent 
to  the  lessee,  is  not  liable  for  rent  to  the  lessor, 
unless  he  attorned  to  the  lessor  during  his  occu- 
pancy.    Way  V.  HoUon,  4^  Vt.  184. 

37.  Surrender.  If  a  tenant  discontinues 
his  possession,  this  should  be  treated  as  a  sur- 
render to  his  landlord.  Warner  v.  Page,  4  Vt. 
291. 

38.  The  lease  of  premises  at  a  certain  quar- 
terly rent  provided  that,  on  failure  to  pay  the 
rent  at  the  day,  the  lessor  should  have  full  right 
and  liberty  to  take  immediate  possession  with- 
out ^*  law  "  or  hindrance.  The  lessor  demanded 
payment  of  a  quarter's  rent,  which  the  lessee 
claimed  (and  so  the  fact  was)  he  had  already 
paid ;  whereupon  the  lessor  told  him  to  quit, 
unless  he  paid  the  rent ;  and  thereupon  the 
lessee  did  quit  the  premises,  which  remained 
thereafter  unoccupied.  Held,  that  this  con- 
stituted a  surrender  and  acceptance  of  the  pos- 
session and  terminated  the  lease,  and  that  the 
lessee  was  not  liable  for  rents  thereafter. 
Patchin  v.  Diekerman,  81  Vt.  666. 

39.  If  a  lease  gives  the  lessee  a  right  to 
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enter  aod  possess  the  premises,  it  is,  I  think, 
his  business  to  get  into  possession ;  and  it  is 
not  incumbent  on  the  lessor  to  put  him  in.  The 
lessee  has  as  perfect  and  effectual  a  remedy  to 
dispossess  the  wrong-doer,  after  the  execution 
of  the  lease,  as  the  lessor  had  before  that  time. 
Bennett^  J.,  in  UrUverBity  of  Vt  v.  Jcslyn^  21 
Vt.  52.  So  held  in  Underwood  v.  Birehard,  47 
Vt.  806. 

V.    Tenant's  RienT. 

40.  Unless  under  special  circumstances,  a 
tenant  cannot  make  necessary  repairs  at  the 
expense  of  the  landlord,  without  his  express 
consent  and  authority.  Broum  v.  Burringtony 
86  Vt.  40. 

41.  Erections  made  by  a  tenant  which  he 
has  a  right  to  remove,  must  be  removed  before 
the  expiration  of  his  term — or,  perhaps,  in  a 
reasonable  time  thereafter.  Prfston  v.  Briggt, 
16  Vt.  124. 

42.  A  tenant  has  no  right  to  remove  from  a 
farm  manure  made  from  the  crops  which  grew 
upon  it,  and  which  good  husbandry  requires 
should  be  expended  upon  it,  although  he  was 
the  owner  of  the  crops.  Wetherbee  v.  BUMon, 
19  Vt.  879. 

43.  The  court  cannot  assume  that  it  was 
necessarily  bad  husbandry,  for  a  tenant  to  carry 
off  the  greater  portion  of  the  hay,  for  a  single 
year,  from  the  farm  where  grown^  This  is  a 
question  of  fact  for  the  jury.  Wing  v.  Gray, 
86  Vt.  261. 

44.  The  particular  contract.  6ince  a 
lease  is  good  against  the  lessor  without  acknowl- 
edgment, if  the  lessee  goes  into  possession 
under  it  and  conforms  to  its  terms,  the  rights 
of  the  parties  are  to  be  regulated  by  it  as  a 
written  contract.  Lendngton  v.  StweTts^  48 
Vt.  88. 

45.  The  plaintiff  was  in  possession  of  prem- 
ises under  a  written  lease  from  the  defendant, 
not  acknowledged,  when  the  defendant  con- 
veyed the  premises  to  another  party,  not  re- 
serving the  plaintiff's  right,  and  claiming  that 
he  had  forfeited  it.  In  an  action  of  assumpsit 
for  breach  of  the  contract ;— JTifM,  that  it  was 
no  defense  to  the  action,  that  the  grantee  of  the 
land  had  notice  of  the  plaintiffs  title,  and 
might  be  compelled  to  confirm  it  in  equity. 
Staples  V.  FUnt,  28  Vt.  794. 

46.  The  defendant  took  a  lease  of  land,  on 
which  there  was  a  growing  hay  crop,  for  five 
years  from  July  18,  1668,  and  gathered  that 
crop,  and,  before  the  18th  of  July,  1868,  gath- 
ered and  remove^  the  hay  crop  of  that  year, 
making  six  hay  crops  during  the  term.  The 
county  court  having  found  that  it  was  good 
husbandry  to  gather  the  last  crop  at  the  time  it 
w^  gathered,  and  no  custom  being  shown  to 
control  the  terms  of  the  lease  \—Heldy  that  the 


defendant  was  entitled  to  the  last  crop.    Wmey 
V.  Conner,  44  Vt.  68. 

47.  Where  the  lessee  of  land  agreed,  by  way 
of  rent,  to  '* deliver"  to  the  lessor  a  certain 
share  of  the  products  at  a  time  and  place  named ; 
—Heldy  that  he  was  bound  to  sever  such  share 
from  the  mass  and  to  deliver  it  as  agreed  ;— 
that  until  after  delivery  the  lessor  had  no  inter- 
est in  severalty  in  the  crops.  ManweU  v.  Mqfn- 
well,  14  Vt.  14. 

48.  H  leased  his  farm  and  stock  to  D  for 
the  term  of  two  years,  for  which  D  agreed, 
among  other  things,  to  ''deliver"  to  Hone-half 
pf  all  the  crops,  except  that  fed  to  the  stock, 
tlie  produce  to  be  divided  by  weight  and  meat- 
ure.  After  gathering  the  hay  and  crops,  D, 
together  with  A,  drew  them  away  and  con- 
sumed them.  Held,  that  under  this  contract, 
the  title  to  the  hay  and  crops  did  not  become 
vested  in  H  without  delivery,  and  that  he  had 
no  such  title  as  enabled  him  to  sustain  trover, 
or  an  action  on  the  case  for  an  injury  to  ^ny 
reversionary  interest,  agidnst  D  and  A.  Burd 
V.  Darling,  14  Vt.  214.  16  Vt.  877.  But  9$e 
28  Vt.  4.    21  Vt.  181.    28  Vt.  311-12. 

VI.    Lbtting  on  Shabbs. 

49.  An  agreement  between  the  owner  of 
land  and  the  occupier,  that  the  latter  shall  raise 
a  single  crop  upon  shares,  does  not  amount  to 
a  lease  of  the  land,  but  the  parties  have  a  joint 
interest  in  the  crop  before  a  severance  of  the 
shares.    Bishop  v.  Doty,  1  Vt.  87. 

50.  A  contract  in  writing,  not  sealed,  agree- 
ing to  let  a  farm  for  five  years,  or  so  long  as 
the  parties  should  agree  and  be  satisfied;  and 
terminable  upon  one  month's  notice  by  either 
party,  and  taken  after  the  usual  custom  of 
farmers,  that  is,  the  produce  of  the  farm  to  be 
equally  divided  by  weight  and  measure  between 
the  parties,  was  held  not  to  be  a  lease,  but  that 
it  gave  the  parties  a  common  interest  in  the 
growing  crops,  as  in  case  of  a  letting  for  a 
single  crop.     Aiken  v.  Smith,  21  Vt.  172. 

51.  In  the  ordinary  case  of  letting  a  farm 
by  the  owner  to  one  who  performs  the  labor 
and  receives  a  share  of  the  products  of  the 
farm  and  the  stock,  the  genend  result  of  such  a 
contract  is  to  make  the  parties  joint  owners  or 
tenants  in  common  of  the  increment.  But  the 
parties  may,  by  their  contract,  vest  the  prop- 
erty  in  the  increment,  either  in  the  one,  or  in 
the  other.    Frost  v.  Kellogg,  28  Vt.  808. 

52.  The  taking  of  a  field  to  plant,  cultivate 
and  harvest  on  shares  does  not  amount  to  a 
lease  of  the  land,  nor  divest  the  pwner  of  his 
legal  possession,  nor  create  any  estate  in  the 
land,  but  gives  the  taker  a  ri^t  and  authority 
to  enter  upon  the  land  for  the  purpose  of  carry, 
ing  out  his  contract.  Warner  v.  ffoisington^ 
42Vt.  94. 
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53.  In  trespnss,  q.  e.  /.,  by  the  owner  of 
the  field,  in  sach  case,  the  defendant's  right  to 
enter  should  be  specially  pleaded.    Fb, 

54.  Title  to  crop,  Ito.— Particular  ^pro- 
Tisiena.  The  tenant  of  a  farm  and  stock  upon 
shares,  where  by  the  contract  he  is  to  have  one- 
half  the  growth  of  the  cattle  and  half  the  wool 
of  the  sheep,  has  but  an  inchoate  interest  in 
such  property,  which  rests  merely  in  contract, 
and  does  not  become  perfect  until  his  part  of 
the  contract  is  performed ;  and  such  interest, 
before  the  expiration  of  the  tenancy,  cannot  be 
taken  and  sold  on  execution,  so  as  to  convey  a 
title  to  the  purchaser.  Smith  v.  Meeeh,  26  Vt. 
288. 

55.  Where  it  was  provided  by  a  contract 
for  raising  a  crop  of  grain  upon  shares,  that 
the  grain  when  harvested  should  be  secured  in 
the  bam  of  the  land-owner  and  be  there  threshed 
by  the  occupier,  and  be  then  divided  between 
the  parties;— ir<rM,  that  an  attachment  of  one- 
half  of  the  harvested  grain  in  the  field,  as  the 
property  of  the  occupier,  worked  no  severance, 
and  that  the  land-owner  was  not  liable  to  the 
attaching  ofiScer  for  removing  the  grain  to  his 
barn.    BiMhop  v.  Doty,  1  Vt.  87. 

56.  Where,  in  the  letting  of  a  farm  and 
stock,  it  is  provided,  expressly  or  impliedly, 
that  certain  growth  and  increase  of  the  original 
stock  shall  be  kept  and  divided  at  the  end  of 
the  term,  the  title  of  the  tenant,  as  an  owner  in 
common  therein,  becomes  perfected  only  at  the 
end  of  the  term,  and  then  only  by  having  per- 
formed the  conditions  of  the  lease.  A  sale  by 
him  of  the  entire  interest,  before  that  time,  is  a 
conversion,  and  the  lessor  can  maintain  trover 
therefor.  Turner  v.  Waldo,  40  Vt.  51 ;— or 
replevin.    BriggM  v.  0ak9,  26  Vt.  188. 

57.  A  provision  in  the  lease  of  a  farm  upon 
diares,  that  the  produce  shall  be  **at  the  con- 
trol of  the  lessor  until  sold,"  leaves  the  entire 
ownership  in  the  lessor,  and  gives  to  the  lessee 
only  the  right  to  his  share  of  the  money,  after 
the  produce  has  been  sold.  In  such  case,  the 
produce  is  not  subject  to  attachment  for  the 
debt  of  the  lessee.  Ed^on  v.  Colbum,  28  Vt.  681. 

58.  Where  the  owner  leased  land  for  one 
year  at  a  specified  money  rent,  and  **to  have  a 
hold  or  lien  on  the  crops  raised  on  said  premises 
until  the  rent  is  paid";— J7^,  that  this  pro- 
vision was  merely  an  executory  contract,  and 
that  the  lessor  acquired  no  general  or  qualified 
property  in  the  crops  before  they  were  raised 
and  delivered  to  him.  Braina/rd  v.  Burton,  5 
Vt.  97.  (Overruled  by  Paris  v.  Vail,  18  Vt. 
377.  Smith  v.  Atkins,  lb.  464.  Baxter  v.  Bush, 
99  Vt.  460,  ^.,  infra.) 

59.  The  sale  of  a  thing  not  in  existence  is, 
upon  general  principles,  inoperative,  being 
merely  executory.  But  where  the  thing  there- 
after to  be  produced  is  the  produce  of  land,  or 
other  thing,  the  owner  of  the  principal  thing 


may  retain  the  general  property  of  the  thing 
produced,  unless  there  be  fraud  in  the  contract 
as  to  creditors.     Smith  Y.Atkins,  18  Vt.   461. 

60.  The  lessor  of  land  may  stipulate  in  the 
lease  that  the  crops  grown  on  the  premises  by 
the  lessee,  or  the  stock  put  by  the  lessor  upon 
the  land,  with  its  increase,  farming  tools,  &c., 
shall  remain  the  property  of  the  lessor  until  the 
rent  shall  be  paid,  or  other  condition  performed, 
and  such  a  provision  is  valid,  not  only  between 
the  parties,  but  as  to  third  persons  also.  Paris 
V.  Vail,  18  Vt.  277.  Smith  v.  Atkins,  lb.  461. 
Briffffs  V.  Oaks,  26  Vt.  188.  Briggs  v.  BenneU, 
lb.  146.  Oraff  v.  Stevens.  28  Vt.  1.  Edson  v. 
Colbum,  lb.  681.  Leland  v.  Sprague,  lb.  746. 
BaxUr  v.  Bush,  29  Vt.  466.  Bellows  v.  Wells, 
86  Vt.  599.     Cooper  v.  Cole,  88  Vt.  191. 

61.  But  these  decisions  all  proceed  upon 
the  ground,  that  the  lessor  is  the  absolute  owner 
of  the  premises  leased,  so  far  as  respects  the 
right  to  the  crops  as  between  the  lessor  and 
third  persons,  and  do  not  apply  to  the  case 
where  a  mortgagor  is  in  possession,  though 
under  a  lease  in  form,  and  has  raised  crops 
which  are  attached  by  his  creditors.  Cooper  v. 
Cole,  88  Vt.  185.  See  Leland  v.  Sprague,  28 
Vt.  746. 

62.  The  plaintiff  hired  of  the  defendant  a 
piece  of  land,  at  a  certain  price  per  acre,  to  raise 
a  crop  of  com,  the  defendant  to  have  the  stocks. 
The  plaintiff  planted  and  cultivated  the  crop, 
and  the  defendant  harvested  and  retained  it, 
claiming  to  have  a  lien  upon  it.  Held,  there 
being  no  express  contract  to  that  effect,  that  the 
defendant  had  no  such  lien,  andwas  liable  in 
trover  for  the  com,  and  without  demand.  Loo- 
mis  V.  Lincoln,  24  Vt.  158. 

63.  Where  a  lessor  retained,  by  the  agree- 
ment, a  '^lien  "  upon  all  the  crops  and  produce 
of  the  farm  leased,  as  security  for  payment  of 
the  rent  •,^ Held,  that  this  lien  was  not  affected 
by  the  lessor's  taking  at  the  same  time  the  note 
of  the  lessee,  with  surety,  for  the  rent,  and  that 
he  had  brought  suit  on  the  note.  Baxter  y. 
Bush,  29  Vt.  465. 

64.  B  moved  on  to  A*s  farm  in  the  spring, 
under  an  arrangement  that  A  should  furnish 
means  to  carry  on  the  farm  and  have  a  lien 
upon  the  crops  for  his  security  for  advances, 
and  that  B  should  cut  and  put  up  the  hay, 
either  upon  shares  or  for  reasonable  pay,  as 
A  should  elect.  A  did  furnish  the  means 
and  B  cut  and  put  up  the  hay.  In  the 
winter  following,  A  elected  to  have  the  hay 
divided  as  upon  diares,  and  it  was  agreed  that 
A  should  have  a  lien  upon  B's  share,  enough  to 
pay  the  advances  then  in  arrear.  The  plaintiff, 
an  officer,  then  attached  the  hay  as  the  property 
of  B.  Subsequently,  the  hay  was  divided  and 
the  share  so  holden  to  pay  advances  was  set 
apart,  by  mutual  arrangement  between  A,  B, 
and  the  defendant,  and  was  sold  to  the  defendant 
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to  pay  A's  debt  to  him,  contracted  for  such 
advances.  The  defendant  removed  the  hay, 
and  executed  his  receipt  to  the  plaintiff  upon 
his  attachment.  In  an  action  of  trover  upon 
the  receipt  ;—Heldy  that  B  had  no  property  in 
the  hay  ;  that  the  property  was  in  A  until  the 
sale  to  the  defendant,  and  the  defendant  ac- 
quired a  good  title  by  his  purchase,  and  was  the 
lawful  owner  when  he  executed  the  receipt, 
and  that  the  plaintiff  could  not  recover.  Tinker 
V.  Cobb,  89  Vt.  488. 

65.  Where  a  lessee  of  land  conveyed,  by 
deed  recorded,  to  his  lessor  (who  then  had  a 
right  of  re-entry  under  the  lease  for  non-pay- 
ment of  past  due  rent),  the  crops  then  growing, 
which  required  annual  planting  or  sowing  and 
cultivation  \—Held,  that  this  was  equivalent  to 
a  reservation  of  the  crops  in  the  original  lease ; 
—and  held,  that  no  change  of  possession  was 
necessary  in  order  to  protect  them,  when 
gathered,  from  attachment  as  the  property  of 
the  lessee, — they  not  being  subject  to  attach- 
ment when  sold,  and  then  having  no  real  exist- 
ence as  property  at  all.  BeUows  v.  WelU,  86 
Vt.  599. 

66.  Under  the  provisions  of  a  lease  of  a 
farm  upon  shares,  that  the  lessor  shall  receive 
one-half  of  the  gross  proceeds  of  the  farm  and 
shall  **have  as  much  property  and  value  in 
hay,  seed,  teams,  stock  and  tools  returned  to 
him  at  the  expiration  of  said  contract  as  he  puts 
on  to  said  farm  and  delivers  to  said  lessee"  ;— 
neldy  that  the  lessee  was  bound,  under  the  con- 
tract, to  return  the  property  specified,  or  its 
equivalent  in  value;  and  he  wtLsheld  liable  to 
make  up  all  losses  by  death  and  depreciation  in 
value  by  age  or  otherwise,  though  without  his 
fault,  except  as  to  such  property  as  was  dis- 
posed of  by  mutual  consent  during  the  lease. 
Snudky  v.  Chrliu,  37  Vt.  486. 

67.  The  defendant  leased  to  the  plaintiff  a 
farm  to  be  cultivated  on  shares  for  one  year, 
by  the  terms  of  which  lease  the  defendant  was 
to  furnish  the  plaintiff  a  horse  to  be  used  in 
carrying  on  the  farm.  He  did  furnish  the 
horse,  which  the  plaintiff  accepted  and  used, 
but  later  in  the  season  the  defendant,  against 
the  will  of  the  plaintiff,  took  away  and  sold  the 
horse,  without  furnishing  any  other  in  its  place. 
In  an  action  of  trover  for  the  hone  \— Held, 
that  the  plaintiff  had  acquired  by  the  bailment 
a  special  property  in  the  horse,  and  was  en- 
titled to  recover  in  this  action  against  the 
defendant,  the  general  owner,  just  damages  for 
the  loss  of  the  use  of  the  horse  upon  the  farm 
for  the  remainder  of  the  term.  Hickok  v.  Buck, 
32Vt.  149.    82Vt.  660. 

68.  Where  one  took  a  farm  at  the  halves, 
the  landlord  to  put  upon  it  a  yoke  of  oxen  to  do 
the  farm  work,  the  tenant  furnishing  half  the 
keeping  and  taking  care  of  them  •,^Held,  that 
the  value  of  the  use  of  the  oxen  upon  the  farm 


''or  the  exclusive  benefit  of  the  landlord,  also 
the  earnings  of  the  oxen  when  worked  by  the 
tenant  off  the  farm,  should  be  equally  divided. 
Brown  v.  BurringUm,  86  Vt.  40. 

69.  In  such  case,  ^ere  the  oxen  were  sold, 
during  the  year,  by  the  consent  and  for  the 
benefit  of  both,  but  without  any  agreement  as 
to  how  the  team  work  should  be  done  in  futia^, 
and  who  should  furnish  \i;—Held,  that  this 
should  not  be  deemed  a  waiver  of  the  original 
stipulation,  that  the  landlord  should  furnish  the 
team.  lb, 

VII.    Injuby  to  Rbvjbbsion. 

70.  A  declaration  for  obstructing  a  way  and 
right  of  way  in  the  plaintiff's  possession,  is  not 
sustained  by  proof  of  such  obstruction  while  in 
possession  of  his  tenant  for  years.  In  such 
case,  the  action  should  be  for  an  injury,  if  any, 
to  his  reversionary  interest.  Higgin$  v.  F<vm%- 
tcorth,  48  Vt.  612. 

See  FoBciBLE  Entbt. 


LEGAL  TENDER  AOT. 

1.  The  law  of  Congress  making  treasury 
notes  a  legal  tender,  was  held  (without  much 
discussion)  to  be  constitutional ;  and  held,  that 
the  tender  of  such  notes  by  a  State  bank,  in 
payment  of  its  own  bank  bills,  was  a  good 
tender,  notwithstanding  a  statute  enacting 
that  if  a  bank  should  refuse  payment  in  gold 
or  silver  of  any  bill  presented  for  payment, 
the  bank  should  be  liable  to  pay  the  holder 
damages  at  the  rate  of  twelve  per  cent,  a  year 
&c.     Carpenter  v.  Northfield  Bank,  89  Vt.  46. 

2.  The  judgment  of  the  U.  8.  supreme 
court  in  May,  1871,  that  all  debts,  whether 
created  before  or  after  the  passage  of  the 
**Legal  Tender  Act,"  were  payable  in  the  paper 
issues  authorized  by  Congress,  determined  and 
fixed  the  rule  of  legal  duty  binding  upon  all 
other  courts ;  and  held,  that  the  Vermont  State 
bonds,  issued  before  the  passage  of  that  Act 
and  falling  due  June  1,  1871,  were  legally  pay- 
able in  legal  tender  notes.  Kellogg  v.  State 
Treoiurer,  44  Vt.  856. 

3.  There  is  no  law  in  this  State  that  author- 
izes  the  court  to  make  an  order,  on  the  rendition 
of  a  judgment  upon  a  promissory  note  dated 
before  the  passage  of  the  U.  S.  Legal  Tender 
Act,  that  such  judgment  be  paid  in  specie  cur- 
rency, or  its  equivalent  in  legal  tender  notes. 
Davis  V.  Field,  48  Vt.  221. 

4.  In  actions  upon  debts  due  in  coin,  the 
value  in  currency  of  the  amount  of  the  debts  in 
coin,  when  due,  is  not  the  true  rule  of  damages, 
Townsend  v.  Jennison,  44  Vt.  816. 
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LI0EN8E. 

1.  The  plaintiiTs  written  agreement,  made 
at  the  time  of  his  sale  of  a  farm,  that  the  notes 
given  for  the  price  might  be  satisfied  by  pay. 
ing  a  certain  mortgage  on  the  farm,  where  this 
was  made  known  to  the  mortgagee  and  relied 
upon,  was  held  not  revocable  by  the  plaintiff. 
Joif  V.  ffuU,  4  Vt.  455;  and  see  Lewis  v.  ffollif, 
Brayt.  904. 

2.  Where  one  erects  a  building  upon  the 
land  of  another  by  his  license,  such  license  can- 
not be  revoked  so  as  to  make  the  owner  of  the 
the  building  a  trespasser  for  entering  upon  the 
land,  within  a  reasonable  time  after  the  revoca- 
tion, to  remove  the  building.  Bamee  y.Bofmes, 
6  Vt.  888.  16  Vt.  129. 

3.  A  building  erected  on  the  plaintiffs  land, 
but  owned  by  another,  was  sold  at  sheriff's  sale, 
at  which  the  plaintiff  announced  that  whoever 
bid  off  the  building  might  take  it  away  at 
any  time.  Held,  that  such  license  could  not 
thereafter  be  revoked,  so  as  to  make  the  pur- 
chaser a  trespasser  by  entering  upon  the  land 
to  remove  the  building.    P>. 

4.  A  lessee  of  land  who  erects  a  building 
thereon  by  license  of  the  owner  of  the  fee, 
with  the  right  to  move  off  the  building  at  the 
expiration  of  the  lease,  has  an  interest  in  real 
estate  which  he  may  convey  by  mortgage,  or 
which  may  be  sei  off  on  execution.  Hagar  v. 
Brainerd,  44  Vt.  294. 

5.  Whether  a  parol  license  to  enjoy  an 
easement  in  lands,  when  once  executed,  be. 
comes  irrevocable  at  law,  and  the  right  thus 
acquired  permanent — qtutre.  But  if  expense 
be  incurred  upon  the  faith  of  it,  so  that  the 
parties  cannot  be  placed  in  etatu  qtw,  equity 
may  grant  relief,  as  in  any  other  case  of  part 
performance  of  a  parol  contract  for  the  sale  of 
lands,  or  any  interest  therein,—^.  «.,  to  prevent 
fraud.  BedfiM,  J.,  hi  HaU  v.  Chaffee,  18  Vt 
150,  note, 

6.  Held,  that  a  license  given  to  lay  an 
aqueduct  to  the  licenser's  spring  and  to  take 
water  therefrom,  under  which  the  licensee  lays 
an  aqueduct,  may  be  revoked  after  the  licen 
see  has  had  the  full  benefit  of  that  expenditure ; 
and  does  not  give  the  right  to  lay  a  new  aque- 
duct,  after  the  first  has  becooM  decayed  and 
useless.    AUm  v.  Fieke,  42  Vt.  402. 

7.  The  plaintiff  and  his  wife  had  difficul 
ties,  and  had  separated,  when,  upon  a  confer 
ence  between  them  about  their  difficulties,  he 
said  to  her,  that  '*if  she  was  not  going  to  live 
with  him  again  she  might  have  a  part  of  the 
household  furniture,  and  might  come  and  get 
it.'*  Hdd,  that  this  did  not  amount  to  a  license 
to  the  wife  to  go  to  the  plaintiff's  house,  in  his 
absence,  and  take  away,  without  his  knowledge, 
such  articles  of  furniture  as  she  might  choose. 
Crumb  v.  Oaks,  88  Vt.  566. 


8.  An  instrument  defectively  executed  as  a 
lease,  may  be  good  as  a  license  to  enter.  White 
V.  FuUet',  88  Vt.  198. 


LIEN. 


1.  Particolar  lien  of  mechanic.  Where 
a  party  has,  in  the  way  of  his  trade  or  occupa- 
tion, bestowed  his  money,  labor,  or  skill  upon 
a  chattel  in  the  alteration  and  improvement  of 
its  properties,  or  for  the  purpose  of  imparting 
an  additional  value  to  it,  he  has  a  lien  upon  it 
for  a  fair  and  reasonable  remuneration,  or  for 
the  contract  price, — e.  g,,  a  manufacture  of 
sUrch.  Buggies  v.  Walker^  Vt.468 ;— a  dresser 
of  skins.    Burdict  v.  Murray,  8  Vt.  802. 

2.  An  agreement  to  pay  in  advance  for  the 
manufacturing  an  article  will  not,  of  itself,  ex- 
clude the  manufacturer's  lien  for  the  price  of 
manufacturing— such  agreement  not  being  in- 
consistent with  the  lien.    lb, 

3.  The  accepting  of  a  promissory  note  in 
payment  of  an  account  for  labor  on  any  article, 
amounts  to  a  waiver  of  any  lien  upon  the 
article,  for  such  labor,  whether  the  note  is 
payable  on  demand,  or  at  a  future  time. 
Hutehins  v.  OlrnU,  4  Vt.  549.     14  Vt.  489. 

4.  A  particular  lien— as,  of  a  manufacturer 
—as  distinguished  from  a  pawn  or  pledge^  is 
merely  a  right  to  retain  or  keep  possession  of 
the  property  until  payment,  without  power  of 
sale.-  It  is  a  personal  privilege  which  cannot 
be  sold  or  transferred,  and,  if  possession  be 
parted  with,  the  property  becomes  free  from 
the  lien.  Buggies  v.  Walker,  84  Vt.  468.  Kit- 
teridge  v.  Freeman,  48  Vt.  62. 

5.  Where  the  general  owner  of  boards  sued 
a  stranger  in  trover  for  a  conversion  of  them  ; 
— Held,  that  the  defendant  could  not  set  up  i|i 
defense  a  lien  of  the  sawyer  for  the  price  of  the 
sawing,  where  the  sawyer  had  not  exercised  his 
right  of  lien,  but  had  voluntarily  parted  with 
the  possession  or  control  of  the  boards  before 
the  trespass.  Such  lien  must  be  considered  as 
waived.    BaOey  v.  Quint,  22  Vt.  474. 

6.  Mechanic's  lien  by  statute.  The 
meehanie's  lien,  as  applicable  to  buildings  under 
the  statutes  before  1868,  is  given  only  to  those 
who  contract  with  the  owner  of  the  building, 
or  have  a  claim  against  him  for  their  labor,  and 
not  to  laborers  employed  by  the  contractors, 
and  between  whom  and  the  owner  there  is  no 
privity  of  contract.  Oreenaugh  v.  Nichols,  80 
Vt.  768. 

7.  A  mortgage  lien,  acquired  by  perfecting 
a  mechanic's  lien  under  the  statute,  stands  upon 
the  same  ground  as  to  existing  rights,  whether 
legal  or  equitable,  as  a  mortgage  executed  at 
the  time  of  the  filing  of  the  claim.  Kenny  v. 
Qage,  88  Vt.  802. 
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8.  Od  a  bill  of  foreclosure  of  a  mechanic's 
lien  ;^Held,  tbat  the  lien  rested  only  upon  the 
building  upon  which  the  work  was  done,  but 
this  carried  with  it  such  right  to  the  land  on 
which  the  building  stood,  and  which  was  ap- 
purtenant to  it,  as  should  be  necessary  to  enable 
the  orator  to  hold,  appropriate,  and  use  the 
building  for  all  the  legitimate  purposes  to  which 
such  building  might  be  put,  in  order  to  render 
it  aTailable  as  property  in  its  full  value  and 
usefulness.  Bobjf  v.  Univertity  of  Vt  86  Vt. 
564. 

9.  Agistment.  The  agister  of  cattle  has  no 
lien  upon  them  for  their  keeping,  unless  so 
agreed.  Oummings  v.  Harris,  3  Vt.  244.  Wills 
V.  Barrister^  86  Vt.  320. 

10.  AdYancements  by  wrong  doer. 
Where  one  wrongfully  takes  property,  though 
under  a  bona  fide  claim  of  right,  he  acquires  no 
lien  thereon,as  against  the  owner  replevying  it, 
by  paying  the  chi^ges  for  freight  and  giving 
bonds  to  the  U.  8.  for  the  payment  of  duties, 
tliough  the  bonds  have  become  forfeited  by 
reason  of  the  replevin  and  subsequent  sale  by 
the  owner ;  and  the  owner  in  such  case  may 
replevy  the  property  without  the  tender  of 
such  charges,  or  an  indemnity.  ChtUford  v. 
Bmiih,  80  Vt.  49. 

11.  Assignment  subject  to  lien.  Where 
the  plaintiff  attached  certain  sheep  of  bis 
debtor,  and  the  debtor  then  assigned  them  to 
the  defendant,  but  subject  to  the  plaintiff's 
attachment  and  the  payment  of  his  debt,  and 
the  defendant  afterwards  disposed  of  the  sheep 
without  accounting  to  the  plaintiff  ;—ir<fW, 
that  the  defendant  was  liable  in  trover  to  the 
extent  of  the  plaintiff's  debt.  Paine  y.  Tilden, 
20  Vt.  554. 

As  to  parUevlar  Uens,  see  the  appropriate 
titles;  such  as  Attorneys;  Carriers;  Fac- 
tors, Ac. ;  also,  Attachment  ;  Exboution  ; 
Bankruptcy;  Sales,  B. 


LIMITATION  OF  ACTIONS. 

I.    Cases  to  Which  the  Statute  of  Lim- 
itations  Applies. 

1.  At  law. 

2.  In  ehanoery, 

II.    When  the  Statute  Begins  to  Run. 
UI.    Suspension  of  the  Statute. 

1.  Bp  supervening  disability, 

2.  Ineffectual  suit. 

8.  Absence  from  the  Staie. 
IV.    Avoidance  of  Statute. 

1.  By  acknowledgement;  new  prom- 

ise; part  payment. 

2.  Mutual  accounts. 
V.    Pleading. 


I.    Cases  to  Which  the  Statute  of  Limi. 
TATioNS  Applies. 

v.  At  law. 

1.  College  lands.  The  provision  in. the 
statute  of  limitations,  that  it  shall  not  extend  to 
lands  granted,  sequestered  or  appropriated  to 
public,  pious,  or  charitable  uses,  applies  to 
lands  reserved  or  granted  in  a  town  charter  for 
the  use  of  a  seminary  or  college.  Unittersity  of 
Vt.  V.  Reynolds,  8  Vt.  542. 

2.  Covenant  of  seisin.  Under  the  statute 
of  limitations  of  1797,  s.  8,  an  action  upon  the 
covenant  of  seisin  was  held  barred  in  eight 
years.    Pierce  v.  Johnson,  4  Vt.  247. 

3.  The  State.  The  statute  of  limitations 
barring  civil  actions  does  not  apply  to  the  State, 
not  being  named.  StaU  Treasurer  v.  Weeks, 
4  Vt.  215. 

4.  Probate  bon4*  ^o  statute  of  limita- 
tions applies,  where  the  non-payment  of  a  debt 
allowed  by  commissioners  is  assigiied  as  a 
breach  of  the  administrator's  bond.  Probate 
Court  V.  Chandler,  7  Vt.  111.     9  Vt.  75. 

5.  In  sdre  facias,  by  a  professed  creditor  of 
a  distracted  person  under  guardianship,  against 
the  guardian,  after  judgment  for  the  penalty  of 
the  probate  bond ; — Held,  that  any  plea  denying 
the  indebtedness  of  the  ward  is  good,— as,  the 
statute  of  limitations.  Aldrich  v.  WilUams,  12 
Vt.  418. 

6.  Insane  person.  The  putting  of  a  dis- 
tracted person  under  guardianship,  or  the  fact 
that  he  is  under  guardianship,  does  not  prevent 
the  bringing  of  suits  against  him,  and  therefore 
does  not  prevent  the  running  of  the  statute  of 
limitations  upon  a  claim  against  him.     lb. 

7.  Sheriffs  recognizance.  The  ofiBcial 
recognizance  of  a  sheriff  and  his  sureties  is  not 
a  Judgment,  nor  a  specialty ;  and  in  an  action 
brought  thereon,  whether  debt  or  sdre  facias, 
the  period  of  limitation  is  six  years  from  the 
accruing  of  the  cause  of  action  (G.  S.  c.  68^^  ss. 
6,  11.)    Brainerd  v.  Stewart,  9S  Vt.  402. 

8.  Debtor  in  jaU.  The  statute  of  limi- 
tations will  not  run  on  a  judgment  while  the 
debtor  is  in  piison  thereon,  for  his  imprison- 
ment repels  any  presumption  of  payment,  while 
it  continues;  but  the  statute  will  begin  to  run 
on  his  discharge.  Ferries  v.  Barlow,  8  Vt.  90. 
18  Vt.  294. 

9.  Informal  levy  of  execution.  Nor 
will  it  run  upon  a  judgment  apparently  satis- 
fled  of  record  by  the  levy  of  an  execution,  dur- 
ing the  continuance  of  such  levy,  so  as  to  bar 
a  sdre  facias  to  revive  the  judgment,  where  the 
levy  was  made  upon  property  not  the  debtor's. 
Baxter  v.  Tucker,  1  D.  Chip.  858.  HaU  v. 
Hall,  8  Vt.  156.     18  Vt.  294. 

10.  Undiscovered  firand.  In  an  action 
on  the  case  for  a  deceit,  it  is  no  answer  to  the 
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statute  of  limitatioDS  that  the  plaintiff  was 
ignorant  of  his  cause  of  action  until  within  six 
years,  although  that  ignorance  resulted  from 
the  character  of  the  original  fraud,  or  the  man- 
ner in  which  it  was  perpetrated.  Smith  v. 
Bishop,  9  YU  110. 

11.  Several  remedies.  If  a  party  have 
two  remedies,  distinct  and  independent,  al- 
though for  the  same  debt,  as  a  promissory  note 
or  bond,  and  a  mortgage  to  secure  it,  the  statute  ford 
bar  as  to  one  remedy  does  not  bar  the  other, — 
the  statute  operating  upon  the  remedy,  and  not 
the  debt.  Jieed  v.  Shepley,  6  Vt.  602.  Spar- 
hawk  V.  ^w«,9Vt.  41. 

12.  Joint  contractors.  One  of  two  joint 
contractors,  having  paid  the  whole  debt,  may 
maintain  his  action  for  contribution,  although 
such  payment  was  made  after  the  statute  of 
limitations  had  run  upon  the  debt.  Mills  v. 
Hyde,  19  Vt.  69.  (But  see  G.  8.  c.  68,  ss.  28, 
28.) 

13.  Certain  penalties.  The  limitation  of 
six  months,  named  in  G.  S.  c.  25,  s.  66,  to  a 
suit  for  penalties  for  obstructing,  &c.,  a  high- 
way, does  not  require  that  the  suit  be  brought 
within  six  months  from  the  time  the  first 
penalty  was  incurred.  It  only  bars  a  recovery 
for  all  such  penalties  as  have  not  been  incurred 
within  six  months  before  suit.  Londonderry  v. 
Arnold,  80  V^.  401. 

14.  The  limitation  in  G.  8.  c.  100,  s.  24,  of 
the  prosecution  for  a  fine  under  that  act,  docs 
not  apply  to  the  forfeitures  continuous  in  their 
character  [so  much  for  each  day]  provided  for 
in  sec.  10.    Biker  v.  Hooper,  85  Vt.  457. 

16.  As  barring  title.  Fifteen  years'  ad- 
verse possession  of  lands  has  the  effect  of  a  con- 
veyance from  the  right  owner,  divesting  the 
former  owner  of  all  which  the  new  owner  ac- 
quires. The  statute  (G.  8.  c.  68,  ss.  1,  2,)  is 
not  a  mere  bar  to  the  owner's  right  against  the 
person  only  who  occupied  adversely,  but  relates 
to  his  rights  to  the  land,  divesting  him  of  his 
title  thereto.    Hughes  v.  Ora/ces,  89  Vt  869. 

16.  The  title  to  personal  property  may  be 
lost,  or  gained,  by  six  years'  adverse  possession. 
Preston  v.  Briggs,  16  Vt.  124. 

17.  Presumption.  No  term  less  than 
twenty  years,  unless  aided  by  extrinsic  evi- 
dence, is  sufficient  to  raise  a  presumption  of 
payment,  in  a  case  not  coming  within  any  of  the 
statutes  of  limitations.  Mattocks  v.  Bellamy,  8 
Vt.  468.    Sparhawk  v.  BueU,  9  Vt.  41,  75. 

2.  Jn  chancery. 

18.  Trust— Fraud.  The  statute  of  limita- 
tions does  not  run,  in  chancery,  against  a  sub- 
sisting trust ;  nor  against  an  equity,  where  the 
grounds  of  it  have  been  kept  out  of  sight  by  the 
fraud  of  the  party  pleading  the  statute.  Payne 
V.  Hathaway,  8  Vt.  212. 


19.  Where  a  bill  charges  fraud,  or  a  trust, 
the  statute  is  not  a  good  plea,  without  answer 
denying  the  trust,  or  fraud.    lb, 

20.  Legal  demand.  The  statute  of  limi- 
tations  is  a  good  plea  in  bar  of  a  bill  in  equity, 
as  well  as  of  a  suit  at  law,  where  it  is  brought 
for  a  legal  demand ;— this  by  analogy,  though 
the  statute  does  not  in  terms  embrace  equitable 
demands.     CoUard  v.  TuUle,  4  Vt.  491.  Stani- 

V.  TuItU,  4  Vt.  82.     Tharp  v.  Tharp,  15 
Vt.  105. 

21.  Where  courts  of  law  and  of  equity  have 
concurrent  jurisdiction,  if  the  claim  is  barred 
at  law  by  the  statute  of  limitations,  it  cannot 
be  enforced  in  equity.  lb.  Hall  v.  Hall,  8 
Vt.  156. 

,  22.  Presumption.  In  analogy  to  the  stat- 
ute  barring  a  right  of  entry  after  fifteen  years, 
a  mortgage  debt  will,  after  the  lapse  of  fifteen 
years,  be  presun  ed  in  chancery  to  have  been 
paid,  and  a  bill  of  foreclosure  will  not  lie.  This 
presumption  is  repelled  by  proof  of  part  pay- 
ment, or  payment  of  interest,  or  other  recog- 
nition.   Martin  v.  Bowker,  19  Vt  626. 

23.  The  doctrine  of  presumption  in  chan- 
cery is  in  strict  analogy  to  the  statute  of  limi- 
tations. That  court,  it  is  true,  applies  the  pre- 
sumption  in  cases  not  within  the  statute,  but 
never  to  cases  excepted  by  the  statute.  Wells 
V.  Morse,  11  Vt.  9,  15. 

24.  Where  the  remedy  is  in  chancery  only, 
the  statute  of  limitations  does  not  directly  ap- 
ply, that  statute,  in  terms,  applying  only  to 
actions  at  law ;  still,  a  court  of  chancery,  to 
quiet  a  stale  claim  and  diecountmance  laches 
in  the  claimant,  will,  from  lapse  of  time,  raise 
a  presumption  of  adjustment  or  payment,  in 
analogy  to  the  statute,  provided  the  case  fur- 
nishes no  evidence  to  rebut  the  presumption 
and  satisfactorily  account  for  the  delay  ;  and 
no  presumption  can  be  made  which  is  contra- 
dicted by  the  pleadings.  lb.  Spear  v.  Netoell, 
18  Vt.  288. 

25.  Where  a  mortgagee  was  administrator 
of  the  mortgagor's  estate,  and  had  his  mortgage 
debt  allowed  by  the  commissioners  while  the 
heir  was  an  infant  without  guardian,  and  there 
was  a  strong  presumption  of  fraud  in  obtaining 
such  allowance,  and,  upon  obtaining  it,  the  mort- 
gagee entered  into  possession  and  so  remained 
for  more  than  20  years,  but  not  for  more  than 
15  years  after  the  heir  became  of  age ; — Held, 
that  the  statute  of  limitations  did  not  apply  to 
bar  the  right  of  redemption ;  that  there  was  no 
presumptive  bar ;  and  that  the  heir  might  re- 
deem.    WeUs  V.  Morse,  11  Vt.  9. 

26.  Bar  at  law  as  ground  fas  reliet 
That  a  party  is  barred  by  the  statute  of  limita- 
tions from  relief  at  law,  does  not  form  a  sub- 
stantive ground  of  relief  in  equity;  but,  in 
order  to  such  relief,  the  defendant  must  be 
charged  and  fixed  with  some  act,  or  course  of 
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coDduct,  which  was  designed  to  be,  and  in  fact 
was,  the  inducemeDt  for  the  orator  to  delay  the 
assertion  of  his  legal  claim,  and  thus  expose  it 
to  the  statutory  bar.  Burton  v.  Wiley^  26  Yt, 
480.    FUUher  v.  Warren,  18  Vt.  45. 

II.    When  the  Statute  Begins  to  Run. 

27.  From  demand.  Where  a  right  of  action 
depends  upon  a  demand  made,  the  statute  of 
limitations  does  not  begin  to  run  until  demand. 
Paultneif  t.  WelU,\  Aik.  180.  HuUhinmm  v. 
Parkhur»t,  1  Aik.  268. 

28.  Where  a  contract  is  payable  in  specific 
articles  or  property  on  demand,  and  all  at  one 
time,  and  there  is  nothing  peculiar  in  the  terms 
of  the  contract,  or  other  circumstances  indica- 
ting that  the  parties  contemplated  any  longer 
delay  than  is  to  be  inferred  from  the  fact  that 
the  contract  is  so  payable,  perhaps  the  rule 
adopted  in  certain  reported  cases  is  sufficiently 
liberal  towards  the  creditor — which  is,  that  he 
may  have  the  whole  period  of  the  statute  of 
limitations  in  which  to  make  demand,  and  if  he 
make  no  demand  in  that  time,  the  statute  will 
then  conunence  running.  Peck,  J.,  in  Thrall 
y.  Mead,  40  Vt.  540;  and  so  held  in  this  case, 
distinguishing  it  from  Stanton  t.  Htanton, 
87  Vt.  411. 

29.  Where  a  written  contract  for  the  pay- 
ment of  specific  articles  or  property,  in  which 
no  certain  day  of  payment  is  named,  indicates 
of  itself  that  the  calls  for  payment  are  to  be  in- 
definitely prospective,  and  to  be  made  as  may 
suit  the  wants  and  convenience  of  the  payee, 
there  is  no  ground  furnished  from  which  the 
law  can  assume  any  fixed  point  as  a  limit  to  a 
reasonable  time  for  making  a  demand,  and  from 
that  point  give  operation  to  the  statute  of  limi- 
tations. Semble,  that  this  fixed  point  might  be 
determined  from  other  facts  proved.  Stanton 
V.  Stanton, 

30.  A  promissory  note  promising,  for  value 
received,  to  pay  8  **four  hundred  dollars  in 
produce  or  wood  from  the  farm  on  demand  as 
he  may  want  to  use  the  same,  on  interest,"  had 
run  for  over  twelve  years  without  any  demand 
or  request  for  payment,  ffeld  (nothing  more 
being  shown),  that  the  action  upon  it  was  not 
barred  by  the  statute  of  limitations.    lb, 

31.  Default  of  officer.  The  right  of 
action  against  an  officer  for  an  insufficient  levy 
upon  hwd  accrues  immediately  on  the  breach  of 
duty,  and  the  statute  of  limitations  then  begins 
to  run  ;  and  it  is  not  saved  or  deferred  by  the 
fact  that  the  creditor  went  into  possession  under 
a  void  levy,  and  after  quiet  possession  for  more 
than  six  years,  was  afterwards  evicted  in  eject- 
ment by  the  debtor,  because  of  the  invalidity  of 
the  levy.  ffaU  v.  TomUnmm,  5  Vt.  228.  18 
Vt.  586. 

32.  Onaranty.    A  guaranty  that  a  note, 


payable  at  a  future  day,  'Ms  due  and  that  the 
maker  has  nothing  to  file  against  it,"  was  held 
to  refer  to  the  time  of  the  maturity  of  the  note ; 
and  that  the  statute  of  limitations  did  not  com- 
mence running  on  such  guaranty  until  the  note 
became  due.    Adam*  v.  Clark,  14  Vt.  9. 

33.  Estate  tail.  The  statute  of  limitations 
does  not  commence  to  run  against  the  issue  in 
tail,  until  at  the  death  of  the  donee  in  tail. 
Qidding*  v.  Smith,  16  Vt.  844. 

34.  Interest.  The  statute  of  limitations 
does  not  begin  to  run  upon  a  demand  until  the 
principal,  or  at  least  some  separate  and  distinct 
portion  of  the  principal,  becomes  due  and  pay- 
able,—and  then  only  upcn  such  distinct  and 
separate  portion.  The  previously  accrued  yearly 
interest  is  not  barred,  if  the  principal  is  not. 
Orafton  Bank  v.  Doe,  19  Vt.  468.    86  Vt.  699. 

36.  Contract  to  pay  after  death.  Where 
the  plaintiff  supported  his  father's  second  wife 
at  the  father's  request,  and  upon  the  father 
telling  him  "to  carry  in  his  claim  against  his 
(the  father's)  estate,  after  his  death  ;"—J3^«, 
that  this  was  sufficient  evidence  of  a  contract  to 
that  effect ;  that  the  statute  of  limitations  did 
not  begin  to  run  during  the  life  of  the  father ; 
and  that  without  other  evidence  of  an  agree- 
ment for  the  payment  of  interest,  none  could  be 
allowed  against  the  estate  until  from  the  father's 
death.     Sprague  v.  Sprague,  30  Vt.  483. 

36.  Propagation  society.  Where  the  de- 
fendant took  possession  under  a  perpetual  lease 
by  the  town,  under  the  act  of  1794,  of  lands 
granted  in  the  town  charter  to  the  propagation 
society  ',—Jleld,  that  such  possession  was 
adverse  to  the  society ;  and  that  such  posses- 
sion, commenced  before  the  act  of  18.32  [which 
removed  the  exemption  in  previous  statutes  of 
limitations  as  to  persons  beyond  seas],  but  con- 
tinued for  15  years  thereafter,  gave  title  to  the 
defendant  against  the  society.  Propagation 
Society  v.  Sharon,  28  Vt.  608. 

37.  Retainer  as  attorney.  The  defend- 
ant consulted  with  the  plaintiffs  and  retained 
them  as  his  attorneys  in  an  expected  litigation, 
for  which  they  charged  him  a  retaining  fee.  No 
litigation  was  had,  and  there  was  no  further 
service  rendered  by  the  plaintiffs,  ffeld,  that 
the  statute  of  limitations  commenced  to  run 
from  the  date  of  the  retainer,  although  the 
plaintiffs  continued  professionally  bound  there- 
after by  the  retainer.  Adams  v.  Mott,  44  Vt. 
259. 

38.  Entire  day  for  payment.  Decem- 
ber  24,  1874,  the  plaintiff  brought  suit  on  a 
promissory  note  dated  December  24,  1867, 
payable  generally  to  the  plaintiff,  or  bearer,  in 
one  year  from  date,  and  not  entitled  to  grace. 
In  the  absence  of  proof  of  demand  and  refusal 
of  payment  on  the  day  the  note  fell  due ; — ffeld, 
that  that  should  not  be  presumed ;  that  the 
right  of  action  accrued  only  at  the  close  of  the 
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24th  day  of  December,  1868,  and  that  the 
action  was  not  barred  by  the  statute  of  limita- 
tiong.     Beeman  ▼.  Cooky  48  Vt.  201. 

39.  Diiabilities.  If  mpre  than  one  disa- 
bility exists  at  the  time  the  right  accrues,  the 
statute  of  limitations  will  not  begin  to  run  until 
a// M^M  disabilities  are  remoTed.  But  succes- 
sive disabilities  will  not  save  from  the  statute, 
—as  where  a  new  disability  succeeds  the  one 
which  existed  when  the  right  accrued.  McFar- 
land  V.  SUme,  17  Vt.  165. 

III.    Suspension  of  the  Statute. 

1.  By  tuperveninff  disabm^, 

40.  Death  of  party.  The  death  of  a 
creditor  after  a  cause  of  action  has  accrued  to 
him,  does  not  interrupt  the  running  of  the  stat- 
ute of  limitations.  ConaM  ▼.  Mitt,  12  Vt.  285. 
(Changed  by  G.  8.  c.  68,  s.  16.) 

41.  Without  any  special  statute  to  that 
effect,  it  was  heid,  that  from  the  death  of  a 
debtor  until  the  appointment  of  an  administra- 
tor, the  running  of  the  statute  of  limitations 
was  suspended.  Hapgood  v.  SouthgaU^  21 Y t. 
584. 

42.  If  a  debtor  die  before  the  statute  of  lim- 
itations has  run  upon  his  debt,  the  operation  of 
the  statute  is  suspended  for  two  years  at  the 
farthest  after  the  granting  of  administration 
(Q.  8.  c.  68,  8.  16);  and  such  suspension  is  not 
extended  by  the  opening  of  the  commission  for 
the  presentation  of  such  debt.  (C.  S.  c.  52,  s. 
9.)    Briggs  v.  Thonuu,  82  Vt.  176. 

43.  .  Insanity.  A  disability^as,  the  in- 
sanity of  the  plaintiff—occurring  after  the  ac- 
cruing of  the  cause  of  action,  does  not  prevent 
the  running  of  the  statute  of  limitations.  Lin- 
coln y.  Norton,  86  Vt.  679. 

44.  Minority.  No  disabilHies  are  within 
the  saving  of  the  statute  of  limitations,  except 
such  as  existed  at  the  time  the  right  fir$t  aeorued. 
Tracy  v.  AthtrUm,  86  Vt.  508.  MeFa/rland  v. 
8Ume,  17  Vt.  165.  Arlmekle  y.  Ward,  29  Vt. 
48. 

45.  Where  the  right  to  an  easement  in  the 
plaintiffs  lands  depended  upon  an  uninter. 
rupted  adverse  use  for  15  years,  commenced  in 
the  lifetime  of  the  plaintiffs  ancestor  ;—HM, 
that  it  was  not  interrupted  by  a  descent  cast 
upon  the  plaintiff  during  his  minority.  Tracy 
v.  AUierton, 

46.  Agreement.  Parties  clidming  adverse 
rights  in  land  agreed  to  submit  their  rights  to 
arbitration,  and  that  the  party  in  possession 
should  so  continue  until  the  decision  of  the 
arbitrators.  HMy  that  the  running  of  the 
statute  of  limitations  was  thereby  interrupted, 
the  possession  under  the  agreement  not  being 
adverse.    Perkins  v.  Blood,  86  Vt.  278. 


2.  Ineffectual  $ttit, 

47.  Withont  fault  of  plaintilT.  When- 
ever  the  merits  of  an  action  fail  to  be  tried 
without  fault  of  the  plaintiff,  it  is  a  case  falling 
within  G.  S.  c.  68,  s.  17,  allowing  another 
action  to  be  commenced  in  a  year  thereafter, 
though  in  the  meantime  the  statute  of  limita- 
tions had  run ;  and  this,  regardless  of  the  par- 
ticular  manner  in  which  the  action  terminated ; 
as,  where  it  was  by  non-suit,  not  voluntary, 
but  constrained  by  some  decision  of  the  court. 
Spear  v.  NetteU,  18  Vt.  288.  Phelpe  y.  Wood, 
9  Vt.  899,  404. 

48.  G.  8.  c.  68,  s.  17,  providing  for  a  second 
suit  within  one  year  after  the  defeat  of  the  first 
**for  any  matter  of  form,"  &c.,  does  not  cover 
the  case  of  a  defeat  of  the  first  suit  by  a  non- 
suit  ordered  for  lack  of  compliance  with  an 
order  to  furnish  bail  for  costs,  althoi^  the 
plaintiff  through  poverty  was  unable  to  furnish 
it.    ffayes  v.  Stewart,  28  Vt.  622. 

49.  Where  the  plaintiff  became  non-suit  by 
order  of  court,  and  it  did  not  appear  affirma- 
tively that  this  was  without  his  fault  ',—BM, 
that  the  case  did  not  fall  within  the  equity  of 
this  statute.  Poland  v.  Grand  Trunk  B,  Co,, 
47  Vt.  78. 

50.  Where  an  action  failed  through  the 
neglect  of  the  justice  to  be  present  with  the 
writ  at  the  time  and  place  of  trial,  and  without 
fault  of  the  plaintiff  ;—Held,  that  the  case  was 
within  the  equity  of  G.  8.  c.  68,  s.  17;  and 
that  an  action,  brought  within  one  year  there- 
after, was  not  barred  by  the  statute  of  limita* 
tions,  which  had  in  the  meantime  run  (as  to 
time)  upon  the  claim.  Spear  v.  Curtis,  40  Vt. 
59. 

51.  Plaintiff's  guardian  brought  assumpsit 
in  his  own  name,  as  guardian,  and  for  that 
reason  the  suit  was  defeated  without  trial  on 
the  merits.  The  plaintiff,  within  one  year 
after,  by  the  same  person  as  guardian,  brought 
a  new  action  for  the  same  cause.  ffM,  that 
the  first  action,  with  its  result,  had  saved  the 
case  from  the  statute  of  limitations,  under  G. 
8.  c.  68,  s.  17.    Sptar  v.  Braintree,  47  Vt.  729. 

8.  Absence  from  the  State, 

52.  Terms— "Absence."  S^tion  10  of 
the  statute  of  limitations  of  1797  (Slade's  Stat. 
291)  provided,  that  if  the  debtor  was  without 
this  State  at  the  time  the  cause  of  action  ac- 
crued, the  suit  might  be  commenced  within  six 
years  after  his  coming,  or  return,  into  this 
State.  Held,  that  this  applied  to  resident  citi- 
zens of  other  States,  who  came  but  temporarily 
into  this  State,  as  well  as  to  citizens  of  this 
State  temporarily  absent ;  and  this,  although 
both  parties  resided  out  of  the  State  when  the 
cause  of  action   accrued;   and  although  the 
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action  was  barred  by  the  statute  of  limitations 
of  the  State  where  the  cause  of  action  accrued, 
and  where  both  parties  resided.  Ora/ce*  v. 
Weeks,  19  Vt.  178.  Dunning  v.  Chamberlain, 
6  Vt.  127.  MoMogan  v.  Foot,  1  Aik.  282.  HiU 
V.  BdlaiM,  15  Vt.  727. 

63.  "Coming"— "Keturn."  The  ** com- 
ing*' or  *' return"  into  this  State  which  sets  in 
operation  the  statute  of  limitations  where  the 
debtor  was  out  of  the  State  when  the  cause  of 
action  accrued— as  mentioned  in  Stat,  of  1797, 
s.  10  (Slade's  Stat.  291 ;  R.  S.  c.  68,  a.  14;  C. 
S.  c.  61,  s.  14 ;  G.  S.  c.  68,  s.  15)— means  a 
'* coming'*  to  the  knowledge  of  the  creditor,  or 
a  coming  to  dwell  and  reside  permanently. 
MoMOion  v.  Foot  HiU  v.  BeUotcs.  Sell  y. 
Ifamnith,  28  Vt.  791.  Dimns  v.  MarshaU,  87 
Vt.  69. 

54.  "Besiding."  A  debtor  must  be  con- 
sidered  *' absent  from"  and  to  ** reside  out  of 
the  State"  (G.  S.  c.  68,  s.  15),  when  his  domi- 
die  in  this  State  is  so  broken  up,  that  it  would 
not  be  competent  to  serre  process  upon  him  by 
leaving  a  copy  there;  and  for  that  purpose, 
there  must  be  some  place  of  abode  which  his 
family,  or  his  effects,  ezclusiTely  maintain  in  his 
absence,  and  to  which  he  may  be  expected 
soon,  or  in  some  conTenient  time,  to  return, 
so  that,  a  copy  being  left  there  and  notice  in 
fact  proved,  the  plaintiff  may  take  a  valid  judg- 
ment.   HaekeU  v.  Kendall,  28  Vt.  275. 

55.  If  a  debtor,  having  no  intention  to  re- 
side in  this  State,  comes  or  returns  into  the 
State,  and  this  is  known  to  the  creditor  so  that 
he  has  opportunity  to  make  service  of  process 
upon  him,  the  statute  of  limitations  will  be  set 
in  operation.  MoMoton  v.  Foot,  1  Aik.  282.  80 
Vt.  205. 

56.  "Oo"— "Absence."  The  statute  ot 
1882,  No.  8,  providing  that  "if  any  person 
shall  go  from  this  State  before  the  cause  of  ac- 
tion shall  be  barred  by  the  statute  of  limita- 
tions,"  **the  time  of  such  absence  shall  be  de- 
ducted in  deciding  whether  such  cause  of 
action  is  barred,"  Ac,  was  held  {Bennett,  J., 
dissenting)  not  intended  to  apply  to  a  cause  of 
action  already  barred  under  a  previous  statute, 
although  the  debtor  had  left  the  State  before 
such  previous  statute  had  run.  Lowrey  vJCeyes, 
14  Vt.  66. 

57.  Nor  does  this  statute  allow,  in  behalf 
of  the  plaintiff,  the  deduction,  in  any  case,  of 
the  time  of  the  defendant's  absence  from  the 
State  before  the  passage  of  the  act— it  having 
no  retrospective  action  whatever.  Wires  v. 
Ftnrr,  25  Vt.  41.  Poland,  C.  J.,  in  Richardson 
V.  Cook,  87  Vt.  605. 

58.  Under  C.  S.  c.  61,  s.  15  (G.  S.  c.  68,  s. 
15)  any  absence  of  a  debtor  from  the  State, 
while  having  a  residence  in  it  so  that  service  of 
process  may  be  made  upon  him,  is  not  to  be 
taken  into  account  to  prevent  the  running  of 


the  statute  of  limitations;  otherwise,  if  he 
leave  no  domicile  in  this  State.  If  he  have  a 
fixed  residence  out  of  this  State,  then  all  his 
absence?  from  the  State  are  to  be  deducted 
from  the  time  of  limitation  fixed  by  the  statute. 
HaU  V.  Nasmith,  28  Vt.  791. 

59.  Residence.  If  a  debtor  comes  to  re- 
side in  this  State  and  actually  resides  here  for 
the  statute  time  in  all,  though  it  be  with  occa- 
sional interruptions,  the  statute  of  limitations 
will  bar  the  claim.  Russ  v.  Fay,  29  Vt.  886. 
Hackett  v.  KendaU,  28  Vt.  275. 

60.  Under  G.  S.  c.  68,  s.  15,  the  time  of 
the  debtor's  absence  from  this  State  while  re- 
siding out  of  it,  is  to  be  deducted  in  computing 
the  period  of  the  statute  of  limitations,  although 
he  was  absent  and  resided  out  of  this  State 
when  the  cause  of  action  accrued.~the  cred- 
itor always  residing  in  this  State.  Da/cis  v. 
MarshaU,  87  Vt.  69. 

61.  Military  serrice.  Under  G.  S.  c.  68, 
s.  20,  the  time  of  absence  from  the  State  of  an 
inhabitant  of  the  State  in  the  U.  S.  military 
service,  is  to  be  deducted  in  computing  the 
period  of  the  statute  of  limitations,  notwith- 
standing his  wife  and  family  resided  in  the 
State  during  his  absence.  Cardell  v.  Carpen- 
ter,  42  Vt.  284. 

62.  This  statute  is  retrospective,  as  well  as 
prospective,  in  its  operation  ;  and  the  time  of 
one's  absence  as  a  volunteer  or  enlisted  solc^ier, 
in  the  U.  S.  service  before  the  passage  of  the 
act,  is  not  to  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  an  action. 
Cardell  v.  Carpenter,  48  Vt.  84. 

63.  Several  partners.  In  an  action  against 
several  partners,  it  was  held  barred  as  to  some, 
although  not  as  to  those  who  had  been  absent 
from  the  State.  Spaulding  v.  Ludloto  Woolen 
MiU,  86  Vt.  150. 

64.  "Knotim  property."  The  settled  con- 
struction of  the  terms :  * 'known  property  in  this 
State,  which  could  by  the  conmion  and  ordin- 
ary process  of  law  be  attached,"  as  applicable 
to  the  case  of  an  absent  defendant  under  the 
statute  of  limitations  (G.  S.  c.  68,  s.  15),  is, 
that  the  defendant's  ownership  of  the  property 
must  be  notorious  to  such  an  extent  that  it 
would  not  escape  a  reasonable  search  and  in- 
quiry on  the  part  of  the  plaintiff;  but  that 
actual  knowledge  of  the  property  and  of  the 
defendant's  title  to  it  need  not  be  possessed  by 
the  plaintiff,  if  by  reasonable  diligence  he  would 
acquire  that  knowledge.  Tueker  v.  Wells,  12 
Vt.  240.  Wheeler  v.  Brewer,  20  Vt.  118. 
aumghton  v.  Dimiek,  29  Vt.  588.  HiU  v.  Bel. 
lows,  15  Vt.  727.    Moore  v.  Quint,  44  Vt.  97. 

65.  The  *  'known  property  within  this  State" 
which  saves  to  a  defendant  absent  from  the 
State  the  benefit  of  the  statute,  must  be  so  far 
known  that  by  reasonable  diligence  it  can  be 
found  and  attached,  and  it  must  also  be  of  an 
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amouDt  sufficient  to  yield  a  substantial  benefit 
to  the  plaintiff,  and  be  so  far  unembarrassed  as 
to  be  liable  to  a  levy  for  satisfaction  of  the 
debt.  Wheeler  v.  Bretper.  Royee  v.  Hurd,  24 
Vt.  620.     Rum  v.  Fay,  29  Vt.  881. 

66.  It  is  not  enough  to  bring  a  case  within 
this  statute,  in  case  of  a  debtor  absent  from  the 
State,  that  he  should  show  he  had  deeds  of 
land  in  this  State  on  record,  without  proof  of 
title ;  but  he  must  prove  that  he  had  known 
and  visible  property  within  the  State  from 
which  the  plaintiff  could  have  satisfied  his  de- 
mand, by  attachment  and  levy  of  execution. 
HiU  V.  BelUwt,  16  Vt.  727. 

67.  Known  property  in  this  State  belong- 
ing to  a  partnership,  not  shown  to  be  insolvent, 
of  which  an  absent  debtor  is  a  member,  is  such 
property  of  the  debtor,  within  this  statute,  as 
**could  by  the  common  and  ordinary  process 
of  law  be  attached."  Rusb  v.  Fay,  29  Vt. 
881.  . 

68.  Whether,  in  a  given  case,  mortgage 
incumbrances  would  exclude  property  from 
the  expression  **  known  property  which  could, 
by  the  common  and  ordinary  process  of  law, 
be  attached,"  would  depend  on  whether,  by 
attachment  and  levy,  the  creditor  might  derive 
substantial  benefit  in  the  matter  of  getting  pay 
upon  his  debt.     Moore  v.  Quint,  44  Vt.  97. 

69.  The  statute  of  limitations  will  run  in 
favor  of  a  party  residing  out  of  this  State, 
during  the  time  that  he  has  known  attachable 
property  within  it,  although  his  ownership  is 
not  continuous ;  and  if  amounting  in  all  to  six 
years  (or  other  statute  period),  will  bar  an 
action.  (G.  8.  c.  63,  s.  15.)  Rum  v.  Fay,  29 
Vt.  881.  Dietum  contra  in  Royce  v.  Hurd,  24 
Vt.  620,  denied. 

70.  A  replication  to  a  plea  of  the  statute  of 
limitations,  that  the  defendant  had  resided  out 
this  State,  &c.,  without  averring  that  he  had 
had  no  known  property  in  this  State,  &c. ,  had 
not  been  within  the  State,  &c.,  was  held  ill. 
Stetens  v.  Ft'sher,  80  Vt.  200. 

IV.     Avoidance  of  Statute. 

1.  By  acknowledgment;  new  promise;  pfvrt 
pq>ymenL 

71.  Acknowledgment  of  debt  — New 
promise.  An  unqualified  acknowlegment 
that  a  debt  is  due,  takes  it  out  of  the  statute 
Qf  limitations.  Barlow  v.  Bellamy,  7  Vt.  54. 
Gailer  v.  Ortnnel,  2  Aik.  849. 

72.  The  admission  of  a  debt  as  due  takes  it 
out  of  the  statute,  though  the  debtor  says  he  is 
poor  and  unable  to  pay  it,  and  for  that  reason  re- 
fuses to  give  a  new  note  for  it.  Oleott  v.  Scales, 
8  Vt.  178. 

73.  An  acknowledgement  or  new  promise 
within  six  years,  removes  the  bar  of  the  statute 


as  to  a  judgment,  as  well  as  to  a  simple  con- 
tract,   lb. 

74.  It  is  not  essential  to  the  sufilciency  of 
an  acknowledgment  of  a  debt  so  as  to  take  it 
out  of  the  statute  of  limitations,  that  the  ac- 
knowledgment be  made  to  the  creditor,  his 
agent,  or  servant.  It  may  be  sufficient  if  made 
to  a  stranger.  Brewin  v.  FarreU,  89  Vt.  206. 
BUOee  v.  Parleman,  18  Vt.  574.  Minkler  v. 
Minkler,  16  Vt.  198.  Hunter  v.  Kittredge,  41 
868. 

76.  The  effect  of  a  new  promise,  or  of  part 
payment,  to  avoid  the  statute,  is  the  same, 
whether  made  before  or  after  the  limitation 
has  ran.  Carlton  v.  Ludlow  Woolen  Mill,  27 
Vt.  496. 

76.  The  acknowledgment  of  a  debt  barred 
by  the  statute,  includes  as  well  the  interest  as 
the  principal,  unless  the  acknowledgment  be 
limited.     Williams  v.  Finney,  16  Vt.  297. 

77.  An  acknowledgment  of  an  existing 
debt,  or  promise  to  pay  it,  does  not  keep  the 
right  of  action  in  life  beyond  the  period  fixed 
by  the  statute,  dating  from  the  time  of  such 
acknowledgment  or  new  promise.  Munson  v. 
Rice,  18  Vt.  58. 

78.  An  acknowledgment  or  part  payment  of 
the  debt  by  one  of  several  joint  contractors, 
removes  the  bar  of  the  statute  as  to  all.  Wheel- 
06k  V.  DooUtU,  18  Vt.  440.  WiUtm  v.  Qretn,  25 
Vt.  450.  JoBlyn  v.  Smith.  18  Vt.  858.  (Chang- 
ed  by  G.  S.  c.  68,  s.  28.) 

79.  But  this  statute  (G.  S.  c.  68,  s.  28)  does 
not  apply  to  the  case  where  one  partner,  as 
agent  for  the  firm,  makes  a  part  payment  from 
the  partnership  funds.  CwrU4m,  v.  Coffin,  28 
Vt.604. 

80.  Where  there  is  no  dispute  about  the 
facts  and  what  the  admissions  are,  which  are 
insisted  on  as  taking  a  case  out  of  the  statute 
of  limitations,  their  effect  is  a  question  of  law. 
Chapin  V.  Wa/rden,  15  Vt.  560.  Phelps  v. 
Steitart,  12  Vt.  256. 

81.  The  acknowledgment  of  a  debt,  barred 
by  the  statute,  from  which  a  new  promise  to 
pay  can  be  implied,  must  be  an  acknowledg- 
ment of  the  debt  as  subsisting  and  still  due— a 
distinct,  unqualified  acknowledgement.  Brewin 
V.  Farrell,  89  Vt.  206— with  an  apparent  will- 
ingness to  remain  liable  for  it,  or,  at  least,  with- 
out an  avowed  intention  to  the  contrary. 
Phelps  V.  Stewart,  12  Vt.  256.  Blake  v.  Par- 
leman,  18  Vt.  574.  Cross  v.  Conner,  14  Vt. 
894.  Carruth  v.  Paige,  22  Vt.  179.  Brainard 
V.  Buck,  25  Vt.  578.  Aldneh  v.  Morse,  28  Vt. 
642.  Bowker  v.  Harris,  80  Vt.  424.  Moore  t, 
Stetens,  88  Vt.  808.  Goodwin  v.  Bunell,  85 
Vt.  9.     Hunter  v.  Kittredge,  41  Vt.  859. 

82.  An  unqualified  acknowledgment  of  a 
debt,  barred  by  the  statute,  as  unpaid  and  sHU 
subsisting,  with  an  apparent  willingness  to  re- 
main liable  for  it,  or  unaccompanied  by  any 
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uowilliDgness  to  pay  it,  is  evidence  from  which 
a  new  promise  is  to  be  inferred,  and  will  take 
the  case  out  of  the  statute.  Phelps  y.  Stewart. 
Blake  v.  Parleman,  Moore  v.  Stevens,  Brewin 
V.  Farrell.  Hunter  v.  Kittredge.  Brayton  v. 
RockweUAX,  Vt.621. 

83.  But  the  mere  acknowledgment  of  an 
original  indebtedness,  is  not  sufficient.  It  must 
be  such,  as  that  a  promise  to  pay  can  be  implied. 
Brainard  v.  Buck,  26  Vt.  578.  Brayton  v. 
RoekwelL 

84.  An  acknowledgment  by  the  defendant 
that  certain  notes  against  him  existed,  and  that 
he  had  an  account  to  go  against  them,  and  a 
promise  to  call  and  have  the  notes  and  account 
settled,  were  held  sufficient  to  take  the  notes 
out  of  the  statute  of  limitations.  Chopin  v. 
Warden,  15  Vt.   660. 

85.  The  debtor's  promise  to  pay  a  debt 
barred  by  the  statute,  '*  as  soon  as  he  could,** 
was  held  to  remove  the  statute  bar,  without 
proof  of  his  ability  to  pay.  Cummings  v.  Oas- 
sett,  19  Vt.  808. 

86.  A  declaration  by  the  defendant,  that 
**the  plaintiffs  account  ought  to  be  settled, 
that  he  would  call  and  settle  it,  and  did  not 
suppose  there  was  much  due,*'  is  a  sufficient 
acknowledgment  to  take  the  account  out  of 
the  statute.     WilMams  v.  Finney,  16  Vt.  297. 

87.  So,  where  the  defendant  requested  a 
third  person  to  call  on  the  plaintiffs  and  settle 
his  account  with  them,  saying  he  thought  he 
had  paid  them  more  than  was  due ;  and  after- 
wards said  to  the  same  person,  that  the  plain- 
tiffs' account  was  not  settled.  Blake  v.  Par- 
leman,  18  Vt.  674 

88.  So,  where  the  defendant  said  he  did  not 
suppose  he  ought  to  pay  the  demand,  but  that, 
if  it  was  right,  he  would  pay  it,  as  he  did  not 
mean  to  decline  paying  a  just  debt ;  and  said  to 
the  officer,  when  the  writ  was  served  upon  him, 
that  he  had  assured  the  plaintiff  that  he  would 
not  take  advantage  of  the  statute  of  limitations. 
Paddock  v.  Colby,  18  Vt.  486.  {Questioned  in 
CamUh  V.  Paige,  22  Vt.    179.) 

89.  So,  saying  that  the  statute  of  limitations 
should  make  no  difference ;  that  he  and  the 
plaintiff  would  look  over  their  accounts,  and 
what  was  due  the  plaintiff  should  have.  Cooper 
^r. Parker,  25  Vt.  502;  and  see  Minkler  v.Mink- 
ler,  16  Vt.  198. 

90.  But,  saying  that  it  was  a  just  debt  and 
ought  to  have  been  paid,  but  he  became  poor 
and  could  not  pay  it,  but  that  he  would  pay  one- 
half  of  it  the  next  winter  if  the  plaintiff 
would  ^ve  up  the  note,  does  not  take  the 
case  out  of  the  statute.  Cross  v.  Conner,  14 
Vt.  894. 

91.  Nor  does  a  declaration  by  the  defend- 
ant that  he  would  not  take  advantage  of  the 
statute,  but  if  it  was  a  just  account  he  would 
pay  it,— when  he  at  the  same  time  contended 


that  it  was  not  a  just  account.     Carruth   v. 
Paige,2l2  Yt,  179. 

92.  If  a  debtor  denies  his  indebtedness,  but 
expresses  a  willingness  to  settle  it,  if  estab- 
lished, and  the  indebtedness  is  proved  to  have 
existed,  the  admission  is  sufficient  to  take  the 
case  out  of  the  statute  of  limitations.  Paddock 
V.  Colby,  18  Vt.  486.  Hill  v.  KendaU,  25  Vt. 
528.  Steele  v.  Toume,  28  Vt.  771.  But  see 
Carruth  v.  Paige,  22  Vt.  179 ;  and  questioned 
in  Moore  v.  Stevens,  88  Vt.  808. 

93.  Within  six  years,  the  plaintiff  requested 
the  defendant  to  apply  the  claim  now  in  suit 
upon  certain  demands  which  the  defendant  then 
had  against  him.  The  defendant  replied,  **No 
matter  about  it — it  will  all  come  right;"  and  at 
another  time,  on  like  request,  he  said  **he  was 
too  busy."  Held,  that  the  operation  of  the  stat- 
ute was  not  saved  thereby.  White  v.  Bout,  28 
Vt.  800. 

94.  As  to  the  note  in  suit,  the  defendant 
said  '*he  had  signed  with  his  8on,'and  in  the  end 
he  thought  he  should  have  this  to  pay  ;"  and 
added,  **that  there  had  been  enough  paid  to 
pay  the  debt,  if  it  had  been  paid  when  it  should 
have  been,"  or,  *Mn  the  first  place."  Held,  that 
such  acknowledgment  prevented  the  operation 
of  the  statute  of  limitations.  Phelps  v.  William- 
son, 26  Vt.  280. 

95.  An  admission  by  the  maker  of  a  prom- 
issory note,  that  the  amount  of  it  is  to  be  de- 
ducted from  a  larger  claim  which  he  has  against 
the  holder,  is  a  sufficient  acknowledgment  to 
remove  the  statute  of  limitations.  Brigham  v. 
Hutchins,  27  Vt.  669. 

96.  The  defendant,  being  called  upon  for 
payment  of  his  note,  said :  **  I  supposed  it  was 
paid  by  White,  by  an  arrangement ;  tell  your 
father  (the  plaintiff)  to  put  White  up  to  pay 
it;— if  he  does  not,  I  shall  have  to  pay  it." 
Held,  as  matter  of  law,  that  this  took  the  note 
out  of  the  statute  of  limitations.  Hayden  v. 
Johnson,  26  Vt.  768. 

97.  A  receipt  in  full  was  given  by  the  de- 
fendant, **  one  item  only  excepted,"  [specifying 
that],  * '  which  may  he  adjusted  as  the  facts  may 
prove J*^  In  an  action  to  recover  that  item ; — 
Held,  that  the  case  was  taken  out  of  the  statute 
by  the  terms  of  the  receipt.  Sweet  v.  Hubbard, 
86  Vt.  294. 

98.  Under  an  issue  formed  upon  a  plea  of 
the  statute  of  limitations,  the  plaintiff  proved 
that  the  defendant  had  admitted,  on  the  day  of 
a  former  trial,  **that  the  plaintiff  had  an  old 
judgment  against  him,  then  on  trial,  and  that 
he  was  willing  to  pay  it,  and  would  pay  it  the 
next  fall  in  cash,  or  labor."  Held,  that  this 
was  legally  sufficient  to  authorize  the  finding 
of  the  issue  against  the  plea.  Stevens  v.  Hewitt, 
80  Vt.  262. 

99.  An  acknowledgment  that  an  account  is 
open  and  unadjusted,  or  a  promise  to  settle  and 
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adjust  it,  will  take  the  account  out  of  the  statute, 
unless  accompanied  by  language  showing  that 
the  party  was  unwilling  to  pay  the  balance 
found  due,  if  it  should  be  found  against  him. 
PrenUn  v.  SUvens,  88  Vt.  169.  Blake  v. 
Parleman,  18  Vt.  674.  Minkler  v.  MinkUr, 
16  Vt.  198.  WiUiams  v.  Finney,  16  Vt.  297. 
Cooper  V.  Parker,  26  Vt.  502. 

100.  An  acknowledgment  of  an  open  and 
unsettled  account  was  field  sufficient  to  take 
the  whole  account  out  of  the  statute,  in  the 
absence  of  proof  of  any  other  dealings  to  which 
the  acknowledgment  could  apply.  In  the 
absence  of  such  proof,  such  is  the  only  reason- 
able presumption.  Prentiss  v.  Stevens,  88  Vt. 
159,  distinguished  from  Kimball  y.  Baseter,  27 
Vt.  628. 

101.  An  acknowledgment  that  an  account  is 
open  and  unadjusted,  and  a  promise  to  settle 
and  adjust  it,  where  part  of  the  account  was 
barred  by  the  statute,  was  held  to  apply  to  the 
whole  account,  like  a  payment  on  account,  and 
to  remove  the  statute  bar.    Prentiss  v.  Stevens. 

102.  An  unqualified  promise  '*to  settle  book 
accounts"  which  are  barred  by  the  statute,  is  a 
direct  admission  of  unsettled  accounts  existing 
l>etween  the  parties  at  the  time  of  such  admis- 
sion, and  such  promise,  when  unaccompanied 
by  any  unwillingness  to  pay  the  balance,  if  any, 
implies  a  promise  to  pay  whatever  balance 
should,  upon  such  settlement,  be  found  due. 
Hunter  v.  Kittredge,  41  Vt.  859. 

103.  Agreement  not  to  take  advan- 
tage of  the  statute.  A  mutual  agreement 
between  parties  that  they  will  take  no  advan- 
tage of  the  statute  of  limitations  in  the  final 
settlement  of  their  respective  claims,  prevents 
the  running  of  the  statute ;  and  the  expression  of 
the  opinion  by  one,  that  he  shall  not  be  owing 
upon  a  final  settlement,  will  not  affect  the  agree- 
ment.   Noyes  v.  Ball,  28  Vt.  646. 

104.  The  agreement  of  a  debtor  that  he  will 
not  take  advantage  of  the  statute  of  limitations, 
operates  as  an  estoppel,  and  also  contains  an 
acknowledgment  of  the  debt  and  a  promise  to 
pay.  It  need  not  be  pleaded  as  an  estoppel, 
but  may  be  shown  in  evidence  under  the  issue 
formed  by  traversing  the  pica  of  the  statute. 
Burton  v.  SUtens,  24  Vt.  181.  Steams  v. 
Steams,  82  Vt.  678.  Paddock  v.  Colby,  18  Vt. 
485. 

105.  Other  instances.  An  offer,  not  ac- 
cepted,  to  pay  part  of  a  debt  barred  by  the 
statute,  with  a  refusal  to  pay  more,  is  not  such 
an  acknowledgment  as  will  remove  the  statute 
bar.  Aldrich  v.  Morse,  28  Vt.  642.  Slack  v. 
Norwich,  32  Vt.  818. 

lOCf.  The  defendant,  after  the  commence- 
ment of  the  suit  and  about  the  time  of  the  trial, 
admitted  that  the  plaintiff's  account  was  just 
when  it  accrued,  but  claimed  that  he  had  paid 
it  to  one  £  and  that  £  was  authorized  by  the 


plaintiff  to  receive  such  payment ;  and  promised 
to  pay  the  account,  if  he  did  not  prove  that  he 
had  already  paid  the  same.  The  auditor  re- 
ported that  he  did  not  find  that  £  was  authoriz- 
ed to  receive  payment,  and  that  the  defendant 
failed  to  prove  that  he  had  ever  paid  the  ac- 
count. Held,  that  here  was  no  such  acknowl- 
edgment, or  new  promise,  as  to  take  the  ac- 
count out  of  the  statute.  Moore  v.  Stevens,  88 
Vt.  808.  {HiU  V.  Kendall,  26  Vt.  628,  and 
Steele  v.  Tottne,  28  Vt.  771,  so  far  as  they  con- 
fiict  herewith,  questioned.    lb.  810.) 

107.  In  a  conversation  about  the  plaintiff's 
account,  the  defendant  claimed  that  he  did  not 
owe  it,  but  added,  '*if  he  will  swear  to  that  ac- 
count I  will  pay  it";  and  afterwards  said,  ''I  do 
not  think  that  account  is  just,  but  if  it  is  just  I 
will  pay  it."  Held,  that  these  were  not  such 
acknowledgments  as  took  the  account  out  of 
the  statute.     Gooduin  v.  BuizeU,  86  Vt.  9. 

108.  The  defendant's  note,  signed  in  his 
name  by  an  agent,  which  was  given  in  the 
agent's  business  and  which  it  was  his  duty  to 
pay,  was  presented  by  the  holder  to  the  de- 
fendant for  payment.  The  defendant  told  the 
holder  that  he  ought  to  have  his  pay,  that  it  was 
right  he  should  have  it,  but  that  he  (the  defen- 
dant) had  lost  a  great  deal  in  this  business,  and 
was  not  worth  anything,  and  could  not  pay  it. 
Held,  that  such  acknowledgment  was  not  suf- 
ficient to  take  the  case  out  of  the  statute. 
Galpin  v.  Barney,  87  Vt.  627. 

109.  Where  the  plaintiff  applied  to  the  de- 
fendant to  renew  some  notes  barred  by  the 
statute,  the  defendant  declined,  but  said,  ^*I 
will  come  up  soon  and  have  a  general  settle- 
ment of  accounts,  and  if  all  accounts  are  all 
right,  other  matters  will  be  all  right."  And, 
on  a  second  application  to  renew,  the  defend- 
ant refused,  saying :  **We  have  a  long  string  of 
accounts  to  look  over.  If  I  find  that  all  right 
and  satisfactory,  the  notes  will  be  all  right.  " 
Held,  that  this  did  not  remove  the  statute  bar. 
Brayton  v.  RockweU,  41  Vt.  621. 

110.  New  promise  to  he  in  writing. 
O.  S.  c.  68,  s.  25,  requiring  the  new  promise  to 
be  in  writing  in  order  to  take  a  case  out  of  the 
statute  of  limitations,  Yrhiheld,  on  construction, 
not  to  apply  to  a  pre-existing  debt  and  a  verl)al 
new  promise  made  before  the  passage  of  the  act. 
Richardson  v.  Cook,  87  Vt.  599. 

111.  Part  pasrment.  Part  payment  of  a 
debt  barred  by  the  statute,  if  made  without 
protestation  against  further  liability,  is  a  re- 
cognition and  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  the  residue  will 
be  implied.  Ayer  v.  Hawkins,  19  Vt.  26.  86 
Vt.  11. 

112.  A  general  payment  or  credit  upon  an 
account,  within  six  years,  has  the  effect  to  take 
the  whole  account  out  of  the  statute,  upon  the 
ground  that  it  is  an  acknowledgment  of  an  un- 
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settled  account  between  the  parties.  Hutcfdn- 
9on  V.  Pratt,  2  Vt.  146.  Strong  v.  McConnell, 
6  Vt.  088.    88  Vt.  162. 

113.  In  order  that  the  items  of  an  account 
may  be  saved  from  the  statute  by  a  payment, 
such  payment  must  be  made  on  the  general 
account,  and  with  a  view  to  affect  the  general 
balance,  thereby  acknowledging  the  existence 
of  an  open,  running  account,  which  is  to  be 
the  subject  of  future  adjustment.  Payment  of 
specific  items  of  charge,  unaccompanied  by  any 
circumstances  showing  a  recognition  of  any 
other  account,  will  not  remove  the  operation 
of  the  statute,    ffodge  v.  Manl^,  25  Vt.  210. 

114.  Where  one  pays,  or  promises  to  pay, 
part  of  a  debt  to  be  in  full  of  the  debt,  or 
refuses  to  pay  the  other  part,  such  promise  or 
pajrment  of  part  will  not  take  the  balance  of 
the  debt  out  of  the  statute.  Pheljn  v.  Stewart, 
12  Vt.  256.  Bowker  v.  Harris,  80  Vt.  424; 
and  see  Aldrit^  v.  Morse,  28  Vt.  042. 

115.  One  summoned  as  a  trustee  denied  his 
liability,  but,  forgetting  the  day  of  trial,  was 
adjudged  trustee  on  default,  and  paid  the  judg- 
ment. Held,  that  this  did  not  operate  as  such 
an  acknowledgment  of  indebtedness,  as  to  take 
his  debt  to  the  defendant  in  that  suit  out  of  the 
statute.     Goodwin  v.  BuueU,  86  Vt.  9. 

116.  The  defendant  assigned  to  a  trustee 
for  certain  creditors  all  his  demands,  to  be  col- 
lected by  the  assignee  and  paid  to  such  credit- 
ors. Within  six  years  before  suit  the  assignee 
received  payment  of  one  of  said  demands,  and 
an  entry  of  the  payment  was  made  on  the  books 
of  the  assignee  by  the  defendant,  who  was  his 
clerk.  Eeld,  that  the  case  was  not  thereby 
taken  out  of  the  statute.  Hard  v.  EdgeU,  85 
Vt.  510. 

117.  An  indorsement  of  part  payment  upon 
a  written  contract,  as  affecting  the  statute  of 
limitations,  operates  as  an  acknowledgment 
only  at  the  time  when  the  payment  was  in  fact 
made,  and  not  at  the  time  when  the  indorse 
ment  was  made,  when  that  was  made  at  some 
other  time.    Hc^fes  v.  Morse,  8  Vt.  816. 

118.  The  plaintiff  proposed  to  take  certain 
specified  property  then  at  defendant's  house, 
and  oi  less  value  than  $40,  and  apply  it  on  a 
note  which  he  held  against  the  defendant.  The 
defendant  assented.  No  price  was  named,  nor 
time  named  for  the  defendant  to  deliver  the 
property,  nor  for  the  plaintiff  to  send  for  it. 
The  plaintiff,  some  six  months  afterwards, 
sent  a  man  who  got  the  property  and  brought 
it  to  him,  and  he  then  indorsed  it,  as  of  that 
date,  on  the  note.  Held,  for  the  purposes  of 
the  statute  of  limitations,  that  the  payment 
must  be  reckoned  as  of  the  date  of  the  agree- 
ment, and  not  the  date  of  the  taking  of  the 
property.    Idncoin  v.  Johnson,  48  Vt.  74. 

119.  A  promissory  note  executed  by  B,  as 
agent,  in  the  name  of  the  defendant,  but  really 


made  In  B*s  own  business,  and  barred  by  the 
statute,  was  presented  by  the  holder  to  the  de- 
fendant who,  though  acknowledging  the  debt, 
declined  any  promise  to  pay.  The  holder  then 
presented  the  note  to  B  for  pa3rment  or  renewal, 
who  said  he  had  no  authority  to  make  a  new 
note,  but  offered  to  pay  a  dollar  upon  the  note 
and  have  it  indorsed,  saying,  that  would  renew 
it,  and  then  paid  the  dollar  from  his  own 
money,  and  indorsed  it  upon  the  note.  Held, 
that  this  did  not  revive  the  note  as  to  the  de- 
fendant.    Oalpin  V.  Barney,  87  Vt.  627. 

2.  MutftuU  aeeounts. 

120.  Where  there  are  mutual,  current,  and 
unsettled  dealings  and  accounts  between 
parties,  if  any  of  the  items  are  within  six  years, 
the  whole  accounts  are  taken  out  of  the  statute 
of  limitations.     Wood  v.  Barney,  2  Vt.  869. 

121.  In  the  case  of  mutual  accounts,  each 
item  of  debt  or  credit  draws  after  it  such  as  are 
within  six  years  preceding,  and  the  statute  is 
no  bar  to  a  recovery  of  the  balance,  if  the  suit 
be  brought  within  six  years  of  the  date  of  the 
last  item  ;~and  this  is  so,  although  the  accounts 
were  kept  by  only  one  of  the  parties.  HuteMn- 
son  V.  Pratt,  2  Vt.  146. 

122.  But  where  the  account  is  all  of  one 
side,  without  credits,  and  without  charges  by 
the  other  party,  the  statute  will  bar  all  such 
items  as  are  not  within  six  years  of  the  bringing 
of  the  suit.  lb.  Chipman  v.  Bates,  5  Vt.  148. 
Mumon  v.  Biee,  18  Vt.  58. 

123.  Where  the  items  of  an  account  are  all 
on  the  debit  side,  the  cause  of  action  arises 
from  the  date  of  each  item,  and  has  reference 
to  that  item  separately,  without  regard  to  the 
general  balance  of  the  account,  so  that  the 
entry  of  a  new  item  has  no  effect  upon  the 
operation  of  the  statute  of  limitations  as  to  pre- 
vious items ;  but  in  the  case  of  mutual  dealings 
and  accounts,  the  cause  of  action  dates  from 
the  last  item  of  credit,  and  has  reference  to  the 
balance  of  the  general  account,  and  each  new 
item  of  credit,  or  part  payment,  is  equivalent 
to  a  new  promise  to  account  and  pay  the  bal- 
ance due— that  is,  where  such  new  item  is 
with  the  mutual  understanding,  express  or  im- 
plied, that  it  is  to  enter  into  the  mutual  deal- 
ings or  accounts  of  the  parties,  and  be  the  sub- 
ject of  future  adjustment  in  ascertaining  the 
general  balance  due.  Abbott  v.  Keith,  11  Vt. 
625.    Hodge  v.  Manley,  25  Vt.  210. 

124.  For  a  portion  of  the  plaintiffs  open 
account  against  the  defendant,  B,  a  third  per- 
son, was  liable  to  the  defendant.  Within  six 
years  before  this  suit,  the  several  parties  together 
examined  the  plaintiff's  whole  account,  and 
the  defendant  and  B  selected  the  items  which 
B  was  to  pay  for,  and  he  paid  the  plaintiff 
therefor,  and  the  plaintiff  credited  on  the  ac- 
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count  the  sum  paid.  HMy  that  such  examina- 
tion of  the  whole  account  by  the  defendant, 
¥ithout  objection  nuule  to  any  part  of  it, 
accompanied  by  such  payment  of  part  of  it, 
was  such  a  recognition  of  the  account,  a8>to 
save  it  from  tlie  statute  of  limitations.  San- 
d0r$on  V.  Miiion  Stage  Co.,  18  Vt.  107. 

125.  In  matters  of  account,  one  party  may 
credit  to  the  other  items  that  represent  a  legal 
indebtedness  that  should  go  into  the  account,  and 
thereby  avoid  the  bar  of  the  statute  of  limita- 
tions,  althou^  the  other  party  has  not  charged 
such  items,  and  insists  that  they  should  not  be 
allowed  him.    Davis  v.  Smith,  48  Vt.  52. 

V.      PUEADINe. 

126.  The  taking  out  of  a  writ  is  the  com- 
mencemeni  of  an  action  to  save  the  statute  of 
limitations,  if  delivered  for  service  in  season  to 
be  served  and  returned  to  the  court  to  which  it 
is  made  returnable,  and  is  so  served.  Alien  v. 
Mann,  1  D.  Chip.  94.  Da^  v.  Liunb,  7  Vt.  426. 
And  the  date  of  the  writ  is  prima  fade  evidence 
that  it  issued  at  that  date.    Daff  v.  Lamb, 

127.  Where  the  statute  of  limitations  was 
eight  years  (as  in  an  action  of  debt  on  Judg- 
ment) ; — Held,  that  a  new  promise,  or  acknowl- 
edgment, within  eig^t  years,  was  a  sufficient 
answer  to  a  plea  of  the  statute.  Gailer  v.  Grin- 
nel,  2  Aik.  849.    22  Vt.  98.    8  Vt.  162. 

128.  To  an  action  of  debt  on  judgment  the 


plea  was,  that  the  cause  of  action  did  not  ateme 
¥ithin  eight  years.  A  replication,  that  within 
six  years,  &c.,  the  defendant  promised  to  pajf 
the  judgment,  was  held  ill  on  special  demurrer. 
RfisseU  V.  8tef>ens,  90  Vt.  58. 

129.  Where  a  part  payment,  acknowledg- 
ment, or  new  promise  is  relied  upon  as  against 
a  plea  of  the  statute  of  limitations,  the  usual 
replication,  viz :  a  traverse  of  the  plea,  is  soffl- 
cient.  Aldrieh  v.  WiUiams,  12  Vt  418,  419. 
OaiUT  V.  QHnnel,  2  Aik.  849.  RnsseU  v. 
Stetens, 

130.  So  held,  where  there  was  an  agreement 
not  to  take  advantage  of  the  statute.  Burton 
V.  Stef>ens,  24  Vt.  181.  Steams  v.  Steams,  82 
Vt.  678. 

131.  To  a  plea  of  the  statute,  a  replication 
that  within  six  years  the  defendant  had  paid 
part  of  the  debt,  was  held  ill  on  general  demur- 
rer. This  was  pleading  the  evidence,  instead 
of  the  fact,  of  a  new  promise.  Aldrieh  v.  WiU 
Warns,  12  Vt.  418. 

132.  Where  the  statute  begins  to  run  from 
the  time  of  making  the  promise,  a  plea  in  as- 
sumpsit that  the  defendant  did  not  assume  and 
promise  within  six  years,  &c.,  is  well  enough ; 
but  in  cases  where  the  cause  of  action  accrues 
after  making  the  promise,  as  where  the  promise 
is  to  pay  at  a  future  day,  the  plea  must  be  that 
the  eause  of  action  did  not  accrue  within  six 
years,  &c.     Cook  v.  Kibbee,  16  Vt.  484. 


M. 


KAINTSNAHOB. 


MALI0I0U8  PBOSEOVnON. 


1.  The  offense  of  maintenance  seems  now 
t6he  confined  to  the  intermeddling  of  a  stranger 
in  a  suit,  for  the  purpose  of  stirring  up  strife 
and  continuing  litigation.  Boruin  v.  Smith,  85 
Vt.  69. 

2.  It  is  not  committed  by  parties  who  enter 
into  an  agreement  to  maintain  and  defend  each 
other,  in  a  matter  in  which  they  believe  their 
interests  to  be  identical.    Jb. 

See  CoNTBACT,  85. 

3.  The  purchase  of  a  pending  suit  for  pro- 
perty converted,  to  be  prosecuted  at  the  pur- 
chaser's own  risk  and  expense,  was  ^^not  to 
to  be  mainten(mce,  Semble,  that  the  conunon 
law  offense  of  maintenance,  or  champerty,  haa 
not  been  adopted  in  this  State.  Danforth  v. 
Streeter,  28  Vt.  490.  See  Wright  v.  Whithead, 
14  Vt.  268. 

See  Attorney,  29,  80. 


1.  Wben  an  action  lies  tliorefiHr.    An 

action  on  the  case  for  malicious  prosecution 
lies  only  where  there  has  been  a  legal  prosecu- 
tion,  a  judicial  proceeding.  A  declaration  was 
held  ill  on  demurrer,  which  was  according  to 
the  form  for  a  second  count  in  2  Gh.  PI.  [611], 
averring  only  a  charge  made,  an  arrest,  dis- 
cbarge and  acquittal,  but  failing  to  state  a  judi- 
cial proceeding.     Drew  v.  Potter,  89  Vt.  189. 

2.  An  action  will  lie  for  the  malicious  prose- 
cution of  a  civil  suit,  though  that  suit  was  com- 
menced by  a  summons  only.  Closson  v.  Staples, 
42  Vt.  209. 

3.  In  an  action  for  a  malicious  prosecution 
commenced  by  complaint  to  a  justice,  who  had 
power  only  to  bind  over  or  discharge;— ifeW, 
that  the  prosecution  was  sufficiently  ended^to 
warrant  the  action,  where  the  prosecuting  at- 
torney entered  a  nolle  prosequi  which  the  justice 

I  minuted  upon  his  files,  and  where  the  justice 
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in  fact  discharged  the  party  and  the  proceed- 
ings came  in  fact  to  an  end.  Ihiggs  y.  Burton^ 
44  Vt.  124. 

4.  A  suggestion  to  the  State's  attorney  by 
the  respondent,  tliat  it  was  hard  to  hold  him 
any  longer  before  the  examining  magistrate,  fol- 
lowed by  the  promise  to  enter  and  the  entering 
of  a  noUe  prtMegtu,  and  the  discharge  of  the  res- 
pondent, was  held  not  to  be  such  an  ending  of 
the  prosecution  by  consent,  as  to  bar  the  res- 
pondent of  his  action  for  a  malicious  prosecu- 
tion, where  it  did  not  appear  that  the  action  of 
the  State's  attorney,  or  of  the  prosecutor,  was 
influenced  by  such  suggestion,  but  that  the 
prosecution  was  ended  for  other  reasons.    lb. 

5.  Probable  cause— Malice.  In  an  action 
for  malicious  prosecution,  the  plaintiff  must 
prove  both  want  of  probable  cause,  and  malice. 
lb.    Barron  v.  Mason,  81  Vt.  189. 

6.  What  is  probable  cause.  Probable 
cause  is  such  a  state  of  facts  and  circumstances 
as  would  induce  a  reasonable,  prudent  and  con- 
scientious man  to  believe  the  party  guilty  of  the 
offense  charged.    Jb. 

7.  —  is  a  anestioii  of  law.  What  consti- 
tutes probable  cause  is  a  question  of  law  for  the 
court,  and  all  inferences  to  be  drawn  from 
facts  undisputed,  or  found  by  the  jury  to  exist, 
are  inferences  of  law,  and  not  of  fact,  and  are 
to  be  drawn  by  the  court,  and  not  by  the  jury. 
lb.  French  v.  Smtthy  4  Vt.  868.  Hathaway  v. 
AUen,  Brayt.  158. 

8.  Bole  how  applied.  In  practice,  a  true 
application  of  the  rule  seems  to  require  that  if 
none  of  the  facts  are  in  dispute,  the  question  of 
probable  cause  arising  upon  them  should  be 
decided  by  the  court  as  a  question  of  law,  with- 
out the  intervention  of  the  jury  at  all ;  that  if 
some  of  the  facts  are  undisputed  and  others  are 
in  controversy,  and  the  question  of  probable 
cause  cannot  be  determined  upon  the  undisput- 
ed fac^  without  determining  the  existence  of 
those  in  dispute,  then  the  case  should  be  pre- 
sented to  the  jury  by  stating  which  of  the  dis- 
puted facts  are  to  be  passed  upon  and  how,  so 
that  by  determining  the  mere  existence  or  non- 
existence of  them,  the  question  of  probable 
cause,  or  the  want  of  it,  will  be  determined  ac- 
cording to  the  view  of  them,  in  law,  taken  by 
the  court.    Drigge  v.  Burton. 

9.  Malice  a  fact  of  intent.  The  ques- 
tion of  malice,  in  this  action,  is  always  one  of 
intent,  and  is  a  question  for  the  jury.    lb. 

10.  The  questions  of  probable  cause  and  of 
malice  present  distinct  issues,  and  there  is  no 
necessary,  or  even  natural  connection  between 
them.  Bedfield,  C.  J.,  81  Vt.  197.  Each  must 
be  proved,  and  the  proof  of  either  one  will  not, 
as  matter  of  law,  supply  proof  of  the  other. 
The  same  facts  that  would  make  out  the  want 
of  probable  cause  in  many,  and  probably  in 
most  cases,  would  tend  to  show  malice.    In 


such  case,  the  evidence  should  be  submitted 
upon  the  question  of  malice  independently,  and 
that  question  should  not  be  left  to  depend  upon 
or  follow  the  finding  upon  the  other.  44  Vt. 
148. 

11.  Although  malice  ib  h  pritna  fade  infer- 
ence from  want  of  probable  cause,  this  may  be 
rebutted  by  evidence,  since  one  may  act  in  good 
faith,  and  yet  not  from  any  reasonable  or  prob- 
able cause.  Bedfield,  C.  J.,  81  Vt.  196-7. 
(Limitatioa  of  this  prima  fade  inference.  Cloe- 
9on  V.  Staples^  42  Vt.  209.  Brigge  v.  Burton, 
44  Vt.  148.) 

12.  IMstinction.  The  difference  between 
proof  of  probable  cause  and  malice  consists 
chiefly  in  this :  that  probable  cause  has  refer- 
ence to  the  common  standard  of  human  judg- 
ment and  conduct,  while  malice  regards  the 
mind  and  judgment  of  the  defendant  in  the 
particular  act  charged  as  a  malicious  prosecu- 
tion.   BedJUldy  C.  J.,  81  Vt.  198. 

13.  Inference.  The  burden  is  on  the 
plaintiff  to  prove  a  want  of  probable  cause,  and 
that  cannot  be  inferred  from  n&alice.  Clouon 
V.  8*aple8,  42  Vt.  222. 

14.  The  question  of  malice  is  a  question  of 
fact  for  the  jury.  The  court  below  charged : 
*'That  the  question  of  malice  was  a  question  of 
fact  for  the  jury  to  find  from  the  evidence ; 
that  from  the  nature  of  the  question  it  was 
generally,  to  a  considerable  extent,  a  niatter  of 
inference  to  be  drawn  from  circumstances 
proved  in  the  case;  that  the  jury  might  or 
might  not  infer  malice  from  the  want  of  prob- 
able cause ;  that  it  was  for  the  jury  to  say, 
upon  the  whole  evidence  bearing  upon  this 
point,  whether  the  defendant,  in  prosecuting 
that  suit,  acted  maliciously  or  not."  Heid  to 
be  correct,  for  **from  the  whole  charge  we 
think  the  jury  did  not  understand  that  the 
question  of  malice  was  to  be  treated  as  a  mere 
inference  from  the  want  of  probable  cause,  but 
a  question  for  them  to  determine  upon  the 
whole  evidence  in  the  case."  Cloeaon  v.  Staplee, 
42  Vt.  211, 222.  8ee^ammv.J^a«m,81Vt.l96. 

15.  Evidence.  Evidence  may  be  given,  as 
tending  to  prove  both  probable  cause  and  want 
of  malice,  that  the  defendant  received  informa- 
tion, with  such  directness  and  certainty  as  to 
gain  credit  with  prudent  men,  of  the  existence 
and  susceptibility  of  proof  of  such  facts  as  show 
guilt,  or  which  the  defendant,  upon  proper 
advice,  supposed  would  constitute  guilt;  and 
common  repute,  not  only  of  ,the  general  bad 
character  of  the  plaintiff,  but  also  as  to  the 
particular  offense,  is  evidence  to  rebut  the  in- 
ference of  malice.  Barron  v.  Mason,  81  Vt. 
189.    French  v.  Smith,  4  Vt.  868. 

16.  That  the  plaintiff  had  committed  other 
like  offenses,  which  had  come  to  the  knowledge 
of  the  defendant,  is  evidence  of  probable  cause. 
Barron  v.  Mason. 
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17.  Pleading.  In  an  action  for  malicious 
prosecution,  it  is  not  necessary  to  set  out  the 
first  process  or  proceedings  fully,  but  only  the 
substance.     Clos$(m  v.  Staple;  42  Vt.  209. 

18.  The  declaration  alleged  facts  which 
showed  a  want  of  probable  cause,  and  added, 
'*and  all  without  cause";  and  in  another  place, 
"and  so  the  defendant  has  without  any  probable 
cause  wronged  and  injured  the  plaintiff  unlaw- 
fully." Held  sufficient  on  motion  in  arrest, 
althou^  the  declaration  contained  no  averment 
in  terms,  that  the  suit  was  without  probable 
cause.    Ih. 

19.  Damages.  In  an  action  for  the  mali- 
cious prosecution  of  a  civil  suit  which  had  been 
brought  by  the  present  defendant  in  the  name 
of  another  person,  the  plaintiff  may  recover,  as 
part  of  his  general  damages,  the  excess  of  his 
taxable  costs  unpaid  in  the  first  suit,  beyond 
the  amount  for  which  bail  had  been  given,  such 
nominal  plaintiff  then  being  and  remaining  in- 
solvent.   Ih, 

20.  In  an  action  for  a  malicious  prosecution 
for  perjury,  the  plaintiff  was  allowed  to  read  a 
newspaper  account  of  the  prosecution,  as  bear- 
ing on  the  question  of  damages.  Held  correct, 
as  being  a  natural  consequence  of  the  act  of 
prosecution  and  as  giving  notoriety  to  the  fact 
of  the  prosecution.  Driggs  v.  Burton,  44  Vt 
124. 


MANDAMUS. 

1.  Where  an  act  is  of  a  judicial  nature,  its 
performance  cannot  be  enforced  by  mandamtUy 
except  where  tlie  law  has  peremptorily  direct- 
ed it  to  performed,  or  where  the  right  is  clear 
and  no  discretion  exists  in  the  inferior  court  in 
relati(Mi  to  it.  Thus,  it  does  not  lie  to  compel 
the  county  court  to  accept  a  report  of  auditors, 
although  it  does  lie  to  compel  them  to  proceed 
to  judgment,  if  they  unreasonably  refuse  so  to 
do,  but  without  prescribing  what  judgment 
they  shall  give.  Rieharde  v.  Wheeler,  2  Aik. 
869. 

2.  Mandamus  issued  commanding  jail  com- 
missioners to  receive  and  hear  the  application 
of-  a  prisoner  to  take  the  poor  debtor's  oath. 
Hoot  v.  JaU  Conimissioners,  2  Vt.  402. 

3.  A  writ  of  mandamus  will  not  be  issued 
to  compel  the  performance  of  a  mere  service, 
but  only  to  compel  the  discharge  of  duties  im- 
posed by  law,  as  distinguished  from  duties  im- 
posed by  contract  merely.  Thus,  where  a 
legislative  committee,  appointed  by  joint  reso- 
lution to  make  certain  inquiries  and  to  investi- 
gate and  make  report,  with  power  to  send  for 
persons  and  papers  and  employ  counsel,  but 
not  expressly  empowered  to  appoint  a  clerk, 
employed  a  stenographer   to  take  down  the 


testimony  given  before  the  committee,  the  court 
refused  a  mandamus  to  comi>el  him  to  write 
out  and  furnish  the  committee  a  transcript  of 
his  minutes,  that  it  might  be  m^ule  a  part  of 
their  report.    Bailep  v.  OviaU,  46  Vt.  627. 

4.  The  writ  of  mandamus  is  subject  to  the 
legal  and  equitable  discretion  of  the  court,  and 
ought  not  to  be  issued  in  cases  of  doubtful 
right.     Free  Press  Asstfn,  v.  Nichols,  46  Vt.  7. 

5.  An  act  of  incorporation  provided  for  the 
opening  of  bo<^  for  receiving  subscriptions  to 
its  capital  stock,  under  the  direction  of  seven 
commissioners  named,  or  a  nu^joritp  of  them, 
and  one  of  them  refused  to  act.  The  court  re- 
fused a  mandamus  upon  him,  for  the  reason 
that  the  other  conlmissioners  were  ready  to  act, 
and  could  act  effectually  without  him,  and  so 
the  writ  was  not  needed.  In  re  White  River 
Bank,  23  Vt.  478. 

6.  Where  the  county  court  has  committed  a 
legal  error  in  highway  proceedings— as,  in  dis- 
missing an  appeal  from  the  assessment  of  land 
damages,  or  in  refusing  to  establish  a  highway 
upon  the  report  of  commissioners — the  supreme 
court,  upon  proper  petition,  will  issue  to  the 
county  court  a  mari^mus  in  the  nature  of  a 
procedendo,  disregarding  its  former  judgment. 
Rand  v.  Townshend,  26  Vt.  670.  Woodstock  v. 
GaUup,  28  Vt.  587. 

7.  An  application  for  a  mandamus,  requir* 
ing  a  justice  to  amend  his  record  by  stating  the 
fact  that  a  demand  was  pleaded  in  set-off,  was 
refused,  on  the  ground  that  the  demand  was  of 
insignificant  consequence  [f  8.00],  and  because 
the  amendment  would  not  avail  the  petitioner. 
But  this  was  done  without  costs,  because  it  was 
the  fault  of  the  justice  that  he  had  not  made  his 
record  according  to  the  fact.  Hall  v.  Grossman, 
27  Vt.  297. 

8.  Writs  of  certiorari  and  mandamus,  and 
their  offices,  and  distinction  between  them,  dis- 
cussed. '  Woodstock  V.  GaUup,  28  Vt.  587. 

9.  A  writ  of  certiorari  is  adapted  to  quash- 
ing the  whole  or  some  distinct  part  of  erroneous 
or  irregular  proceedings,  but  not  to  requiring 
further  proceedings.  A  petition  for  a  certiorari, 
where  the  county  court  had  erroneously  dis- 
missed a  petition  for  the  laying  out  of  a  hl^- 
way,  was  allowed  to  be  amended,  and  the  su- 
preme court  thereupon  awarded  a  mandamus  in 
the  nature  of  a  procedendo.  Moore  v.  Chester, 
46  Vt.  608. 

10.  Proceedings  under  a  petition  by  the 
town  agent,  in  behalf  of  the  town,  for  a  writ  of 
quo  warranto,  or  mandamus,  against  a  usurping 
town  clerk,  and  rule  thereon  to  show  cause 
why,  &c.,  were  sustained,  although  the  writ  of 
mandamus  for  possession  of  the  town  records 
might  more  properly  have  been  supplicated  by 
the  lawful  town  clerk.  Walter  v.  Belding,  24 
Vt.  668. 

11.  A  petition  for  a  mandamus— m,  that  a 
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collector  shall  execute  a  deed  of  lands  bid  in 
for  taxes— will  not  be  dismissed  on  motion 
because  it  does  not  allege  all  the  particular 
facts  so  that  the  case  can  be  tried  upon  a 
demurrer.  All  that  is  requisite  is,  to  state  the 
right  and  duty  in  general  terms.  Kidder  v. 
Morne,  26  Vt.  74. 

12.  In  such  case,  held,  that  it  was  not 
necessary  to  show  that  all  the  previous  pro- 
ceedings had  been  regular,  or  to  contest  these 
questions  with  the  collector ;  but  that  the  land 
having  been  sold  by  the  collector,  the  price 
paid,  and  the  land  not  redeemed,  he  was  bound 
to  execute  the  deed,  and  let  the  purchaser  make 
what  he  could  of  it.    lb, 

13.  Instance  of  mandamus  on  State  treas- 
urer to  pay  to  the  receiver  of  an  insolvent  bank 
the  amount  of  the  *' bank  fund,"  as  ordered 
and  decreed  by  the  court  of  chancery  against  a 
former  treasurer.  Miner  v.  State  Treasurer,  89 
Vt.  92. 

14.  A  petition  for  a  mandamus  by  the  re- 
ceiver, in  such  case,  is  not  a  continuation,  by 
way  of  supplement  to  the  original  proceeding, 
in  such  sense  that  the  venue  of  that  proceeding 
draws  to  it  and  fixes  the  venue  of  the  petition ; 
but  it  may  be  brought  in  the  county  where  the 
petitioner  resides.    lb. 

15.  Instance  of  mandamus  to  justices,  to 
certify  an  appeal  from  an  order  of  removal  in  a 
pauper  case.  Orange  v.  Bill,  29  Vt.  442.  82 
Vt.  680. 


MABBIAQE. 

1.  What  is.  An  agreement  of  marriage 
per  verba  de  presenU  before  a  justice  of  the 
peace  in  Canada,  not  there  authorized  to  sol- 
emnize marriage,  followed  by  uninterrupted 
cohabitation  of  the  parties  there  and  in  this 
State  for  some  18  years,  was  held  a  sufficient 
marriage,  in  a  settlement  case.  Newbury  v. 
Brunmcick,  2  Vt.  151. 

2.  That  a  marriage  per  verba  de  presenU, 
if  followed  by  cohabitation,  is  valid,  could,  I 
think,  hardly  be  regarded  as  law  in  this  State, 
without  virtually  repealing  our  statute  upon 
that  subject.  Redfield,  J.,  in  Northfield  v. 
Piymauth,  20  Vt.  582. 

3.  Void.  A  marriage  celebrated  by  a  jus- 
tice, but  without  consent  of  the  parties,  or  by 
force  and  duress,  is  void.  Mount  Holly  v. 
Andaver,  11  Vt.  226.  18  Vt.  467.  42  Vt.  725. 
Insane  Pbeson,  7,  8.    Divorce,  7. 

4.  Where  a  marriage  is  void,  and  it  comes 
in  controversy  collaterally  between  those  not 
parties  to  the  contract,  it  may  be  impeached 
and  treated  as  a  nullity.  Mount  Holly  v. 
Andaver,     Manchester  v.    Sprinfffield,  16  Vt. 


5.  Chancery.  A  contract  of  marriage, 
solemnized,  was  decreed  void  in  chancery. 
Clark  V.  Field,  18  Vt.  460. 

6.  Effect  on  suit.  Where  a  feme  sole  plain- 
tiff marries  pending  the  suit  and  the  husband 
does  not  enter  to  prosecute,  as  prescribed  by 
the  statute,  the  suit  may  be  dismissed  without 
plea  in  abatement,  by  the  defendant's  filing  4 
certificate  of  the  marriage.  Campbell  v.  Kath- 
(Mre,  Brayt.  21. 

7.  The  statute  (G.  8.  c  71,  ss.  8,  9, 10)  pro- 
viding  that  when  an  unmarri^  woman,  being 
plaintiff,  marries  before  **  final  judgment,"  her 
husband  shall  come  in  as  a  party,  otherwise, 
&c. ,  does  not  apply  to  the  case  where  she 
marries  after  final  judgment  in  the  county 
court  in  her  favor  and  the  case  has  passed  to 
the  supreme  court  on  the  defendant's  excep- 
tions.    Sweet  V.  Sherman,  21  Vt.  28. 

8.  —on  power.  Where  d^feme  sole,  admin- 
istratrix,  submitted  a  matter  to  arbitration  and 
appointed  an  attorney  to  attend  before  the  ar- 
bitrators, but  married  before  the  award  ;—/r<^, 
that  such  marriage  extinguished  her  powers  as 
administratrix,  and  determined  the  power  of 
the  arbitrators,  and  that  an  award  thereafter 
naade  was  void.    Abbott  v.  Keith,  11  Vt.  525. 

9.  —on  will.  Semble,  that  a  woman's 
marriage  does  not  operate  to  revoke  her  pre- 
viously made  will,  except  as  to  such  property 
as  the  marriage  conveys  to  the  husband. 
Morton  v.  Onion,  45  Vt.  145.  But  see  S.  C„ 
49  Vt. 

10.  Proof  of.  On  trial  for'  adultery,  the 
marriage  cannot  be  proved  by  reputation ;  it 
might  be  otherwise  in  an  action  for  crim.  eon. 
State  V.  Anniee,  N.  Chip.  9. 

11.  —  in  another  State.  On  trial  of  an 
indictment  for  being  found  in  bed  with  another 
man's  wife,  **  under  such  circumstances,"  &c. 
(Q.  S.  c.  117,  s.  8),  to  prove  a  marriage  in  fact 
the  witness  testified,  that  about  six  years  ago 
he  went  with  the  woman  before  one  J  B,  whom 
the  witness  called  a  justice  of  the  peace,  at  G, 
in  the  State  of  Kew  York,  and  was  there  mar- 
ried to  the  woman  by  said  J  B,  and  that  there- 
upon and  thereafter,  for  two  years,  they  lived 
together  as  man  and  wife,  and  that  she  was 
still  his  wife.  Held  sufficient  to  warrant  the 
finding  of  a  marriage  in  fact,— the  court  say- 
ing, that  by  the  laws  of  New  York  a  marriage 
is  legal  if  the  parties  appear  before  a  ma^strate 
and  declare  their  consent  to  a  marriage ;  and 
that  it  was  not  necessary  to  prove  the  law,  if 
it  was  known  to  the  court  at  the  trial,  or  if  it  Is 
now  known  to  be  as  decided  on  the  trial.  State 
V.  Rood,  12  Vt.  896.    But  see  contra,  infra,  12. 

12.  In  an  indictment  for  bigamy,  a  paper 
purporting  to  be  a  marriage  certificate  signed 
by  one  as  a  justice  of  the  peace  of  another 
State  does  not  prove  itself,  and  is  not  of  itself 
evidence.    To  make  it  evidence  of  a  former 
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marriage,  the  signature  ahould  be  proved  ;  also 
that  the  subscriber  was  a  justice,  and  that  by 
the  laws  of  that  State  a  justice  hlul  authority 
to  solemnize  marriages.  BtaU  t.  ff&m,  48  Vt. 
20 ;  and  see  SUOe  v.  Abbe^,  99  Vt.  65. 

13.  DiTOree.  On  petition  for  divorce,  rep- 
utation was  admitted  as  proof  of  marriage, 
where  the  solemnizing  magistrate  was  dead, 
and  no  record  could  be  found.  MiteheU  v. 
MitcheU,  11  Vt.  184. 

14.  Presmnptioil.  Where  a  woman  was 
married  and,  after  a  short  cohabitation,  the 
husband  absconded  and  was  not  afterwards 
heard  of,  and  the  woman  after  nearly  two  years 
from  the  desertion  married  another  man; — 
Held,  in  a  settlement  case,  that  the  ordinary 
presumption  of  the  continuance  of  the  life  of 
the  first  husband  must  yield  to  the  presumption 
against  the  commission  of  crime  by  the  second 
marriage,  and  that  the  court  would  not  presume 
the  second  marriage  to  be  illegal  and  void. 
Greensboro  v.  UnderhiU,  13  Vt.  604.  Ques. 
tioned  in  Norihfield  v.  P^fmauih,  20  Vt.  590. 

15.  Where  a  woman  abandoned  her  hus- 
band, and  she  and  another  roan  **took  each 
other*'  for  husband  and  wife  before  a  justice, 
and  lived  together  as  such  for  some  25  years, 
when  her  husband  died,  after  which  she  and 
the  second  man  continued  their  cohabitation 
for  some  seven  years,  when  he  also  died ; — 
Held,  that  the  presumption  was  forced  and 
oug^t  not  to  be  made,  that  she  was  married  to 
the  second  man  after  the  death  of  the  first, 
since  her  connection  with  the  second  was  illicit 
in  its  origin ;  but'that  any  presumption  of  the 
kind  should  be  left  to  its  natural  force,  as 
matter  of  fact,  to  the  jury.  Northfield  v.  Pl^- 
mouth,  20  Vt.  582. 

16.  Identity  of  parties.  An  ancient 
record  of  a  marriage  in  this  form:  **  James 
Priest,  Jr.,  married  Ootober  1,  1795,  by  James 
Smith,  justice,"  was  A^good  as  far  as  it  went, 
and  proved  the  marriage  of  Priest  to  some  one; 
and  that  the  fact  that  as  early  as  March,  1796, 
Priest  was  found  living  with  a  woman  as  his 
wife,  and  so  on  thereafter  for  some  eleven 
years,  they  passing  as  husband  and  wife,  and 
recognizing  each  other  as  such,  was  evidence 
from  which  the  jury  mi^t  find  that  that  was 
the  woman  to  whom  Priest  was  married,  as  by 
the  record.    lb, 

17.  Proof  of  marriage  regulated  by  Q.  S.  c. 
117,  s.  7. 


MABBIAQE  PROMISE. 

1.  Infant.  A  promise  of  marriage  made 
by  an  hifant  is  void.  Pool  v.  PraU,  1  D.  Chip. 
252. 

2.  Attentions.    Mutual  promises  of  mar- 


riage may  be  inferred  from  proper  and  sufll- 
cient  circumstances;  but  they  cannot  be 
implied  from  fnere  aUenUont,  though  exclusive, 
long-continued,  and  manifesting  aA  apparently 
serious  and  settled  attachment  between  the 
parties.    Munmm  v.  HaOingB,  12  Vt.  846. 

3.  But  those  exclusive,  long-continued  and 
special  attentions  which,  in  the  circle  in  which 
the  parties  move,  are  not  expected  to  be  paid 
or  received  unless  during  the  pendency  of  a 
treaty  of  marriage,  are  to  be  taken  into  account 
with  the  other  more  direct  evidence  to  prove 
the  promise,  and,  it  teems,  are  suflkient  of 
themselves  to  warrant  a  jury  in  finding  the 
promise.     Whitcomb  v.  WolooU,  21  Vt.  868. 

4.  SlirvifOl'sllip.  Dieivm,  Some  assump- 
sits survive,  and  some — ^as  for  breach  of  promise 
of  marriage— do  not.  Conn,  d  Pass,  R,  R.  Co, 
V.  BUss,  24  Vt.  418. 

5.  Danutf  es.    See  Contbaot,  450. 


MABSHALDfa  8E0UBITIE8. 

1.  Where  one  holds  security  on  two  funds, 
with  perfect  liberty  to  resort  to  either  for  his 
pay,  and  another  party  has  security  upon  only 
one  of  the  same  funds,  equity  will  compel  the 
first  to  exhaust  the  fund  upon  which  he  alone 
has  the  security,  before  taking  any  part  of  the 
other  and  thereby  depriving  the  other  party  of 
his  security;  and  parties  wiU^sometimes  be 
compelled  to  follow  this  principle  without  the 
direct  interposition  of  the  court  in  advance, 
and  especially  where  the  party  was  bound  by 
contract  to  do  so.  Poland,  J.,  in  Warren  v. 
Warren,  80  Vt.  580. 

2.  This  doctrine  applied  to  the  creditor  and 
a  trustee  under  the  trustee  process.  Edgerton 
V.  Martin,  85  Vt.  116. 

3.  In  marshaling  assets  in  equity,  it  Is  in- 
dispensable that  all  the  parties  in  interest  should 
be  before  the  court,  or  that  the  fund  should  be 
so  before  the  court  that  the  judgment  may 
operate  in  rem.  Sheddy,  Bank  of  BratUeboro, 
82  Vt.  709. 

See  MoRTOiffiE,  122  and  seq. 


MASTER  AND  SEEVANT. 

1.    Liabilitr  of  servant  to  master.   A 

servant  is  not  liable  for  an  injury  to  his  master's 
beast  through  his  mishap,  while  using  it  in 
performing  any  of  the  duties  of  his  employ, 
ment,  and  the  beast  is  commonly  used  in  such 
services,  if  he  acted  with  common  prudence 
and  discretion,  although  he  can  show  no  special 
order  of  th?  master  to  us^  the  particular  beast 
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on  such  occasion.    Hathaway  v.  Smithy  2  Ty). 
248. 

2.  —  of  mMtor  *o  senrant.  Whatever 
may  be  the  agent  which  the  master  brings  into 
his  service,  whether  animate  or  inanimate,  he 
is  bound  to  exercise  care  and  prudence  in  their 
selection,  so  as  not  to  expose  his  servants  to 
nnreasonable  risks  and  danger.  Ifoyet  v.  Smith, 
28  Vt.  69. 

3.  The  declaration  averred,  that  the  plain- 
tiff was  hired  and  employed  by  the  defendants 
as  an  engineer  to  have  dtiarge  of,  conduct  and 
run  a  railroad  engine,  and  that  by  virtue  of 
such  employment  it  became  and  was  the  duty 
of  the  defendants  to  furnish  an  engine  that  was 
well  constructed  and  safe,  &c.,  but  that  they 
carelessly  and  wrongfully  furnished  him  an 
insufficient  engine,  &c. ;  that  this  insufficiency 
was  unknown  to  the  plaintiff,  but  which,  ''  but 
for  want  of  all  proper  care  and  diligence,  would 
have  been  known  to  the  defendants'* ;  and  that 
while  the  plaintiff  was  in  the  careful  and  pru- 
dent use  ot  said  engine  it  exploded  frcnn  such 
insufficiency,  and  injured  the  plaintiff,  &c. 
Held,  on  demurrer,  that  the  declaration  dis- 
closed a  sufficient  cause  of  action.  lb,  ;  and 
see  Hard  v.  Vt,  d  Canada  R,  Co,,  82  Vt. 
478. 

For  act  of  fiUow  servant,  see  Railroad  Com- 
pany, VIL,  2. 

4.  —  to  strangers.  A  master  is  liable  for 
the  act  of  his  servant,  if  the  act  be  done  while 
employed  in  the  business  of  the  master,  in  the 
following  cases,  viz :  (1),  if  the  act  was  dope 
by  the  express  command  of  the  master ;  (2),  if 
it  was  the  natural  and  probable  result  of  the 
orders  given  to  the  servant,  though  not  ex- 
pressly commanded  ;  (3),  if  the  act  was  done 
by  the  servant  in  the  business  of  the  master 
which  he  was  directed  or  expected  to  do,  and 
he  acts  in  good  faith,  and  not  willfully.  AkUs, 
J.,  in  Andrus  v.  Howard,  36  Vt.  251.  See 
May  V.  BUss,  22  Vt.  477.  Tuel  v.  Wenttm,  47 
Vt.684. 

5.  Where  A,  although  a  volunteer,  was  as- 
sisting the  defendant  in  performing  a  certain 
work  for  the  defendant,  and  while  he  was  pre- 
9eni;— Held,  that  the  relation  of  master  and 
servant  existed  between  them,  so  as  to  make 
the  defendant  liable  as  a  trespasser  for  the  act 
of  A  in  such  service.  Hill  v.  Morey,  26  Vt. 
178. 

6.  Where  the  defendant  set  his  servant  to 
cutting  trees  upon  his  land,  and  the  servant 
negligently,  and  for  want  of  proper  information, 
cut  beyond  the  defendant's  line  upon  the  land 
of  the  plaintiff  adjoining  ,^Held,  that  the  de- 
fendant was  liable  in  trespass  therefor,  although 
the  defendant  instructed  him  to  be  careful  and 
not  cut  over  the  line.    lb, 

?•  The  old  distinction  between  trespass  and 
case  has  practially  become  of  but  little  import- 


ance, since,  by  statute  (G.  8.  c.  88,  s.  14), 
counts  therefor  can  be  joined,  if  for  the  same 
cause  of  action.  Therefore,  hsld,  that  a  master 
may  be  liable  in  treepaae  for  an  act  of  his  ser- 
vant, which  is  a  trespass,  though  it  occur 
through  the  neglect  or  unskillf  ulness  of  the  ser- 
vant, lb,  Andrw  v.  Howard,  86  Vt.  248. 
May  V.  BUs$,  22  Vt.  477. 

8.  The  defendant  took  a  bag  of  com  to  the 
plaintiff's  mill  to  be  ground,  containing  an  iron 
bolt  which  the  defendant's  hired  servant,  in  the 
course  of  business  and  within  the  scope  of  his 
employment,  had  put  in  the  bag,  but  without 
any  notice  to  the  defendant.  In  attempting  to 
grind  the  corn  the  plaintiff's  mill  was  injured 
by  the  bolt.  Held,  that  the  defendant  was 
responsible  for  his  act  in  so  offering  the  grain  to 
be  ground,  and  could  not  shield  himself  by 
reason  of  the  negligence  of  his  servant.  TwU 
V.  Weston,  47  Vt.  684. 

9.  Middleman.  A  mere  middleman,  being 
an  agent  intermediate  between  the  common 
master  and  the  direct  agent,  though  the  former 
be  the  general  and  the  latter  a  special  ag»nt 
and  under  the  general  supervision  of  the  former, 
is  not  constructively  liable  for  the  acts  of  the 
latter.    Brown  v.  Lent,  20  Vt  529. 

10.  Lessor.  The  lessor  of  a  farm,  and  of 
an  authorized  ferry  and  ferry  boat  connected 
with  it,  was  held  not  liable  for  the  negligence  of 
the  lessee  in  ferrying  the  plaintiff;  that  his 
character  of  lessee  was  not  changed  to  that  of 
servant  of  the  lessor,  by  a  provision  in  the  lease 
that  the  lessee  should  pay  the  lessor  one-half 
the  receipts  of  the  ferry  boat  weekly.  Felton 
v.  DeaU,  22  Vt.  170. 

11.  Remote  agent.  The  defendants,  a 
railroad  company,  contracted  with  E  to  con- 
struct certain  sections  of  their  railroad.  £  sub- 
let to  C  the  building  of  the  abutments  of  a 
bridge.  An  employe  of  C,  in  drawing  s^ne 
for  such  abutment,  left  one  in  the  highway,  by 
reason  of  which  one  P  got  injured,  and  recover- 
ed damages  therefor  of  the  plaintiff  town.  In 
an  action  by  the  town  against  the  railroad  com- 
pany for  reimbursement  i^Held,  that  the  em- 
ploye of  C  was  not  the  servant  of  the  defend- 
ants, nor  under  their  control,  and  that  no  privity 
existed  between  them,  therefore  they  were  not 
liable.  Pawlet  v.  Rutland  dWash,  R,  Co,,  28 
Vt.  297. 

12.  Oriminal  matters.  In  a  criminal 
prosecution,  a  master  cannot  be  made  liable  for 
the  acts  of  his  servant,  merely  by  reason  of  the 
legal  relation  which  exists  between  them,  and 
where  the  facts  exculpate  the  master  from  all 
fault  and  negligence.  State  v.  Bacon,  40  Vt. 
456. 

For  other  kindred  cases,  see  Aosnt. 
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MEETING  HOUSE. 

1.  Pews  real  estate.  Pews  or  slips  in  a 
meeting  house  are,  in  the  absence  of  any  statute 
provision,  considered  in  this  country  as  real 
estate,  in  all  cases  arising  under  the  statute  of 
frauds,  or  of  conveyances,  or  of  descents  and 
distributions.  They  are  declared  to  be  real 
estate  by  G.  8.  c.  4,  s.  8.  (yHear  v.  DeGoea- 
briand,  88  Vt.  598.  KeUogg  v.  IHekins(m,  18 
Vt.  266.  Hodgea  v.  Orem,  28  Vt.  868.  Bar- 
nard  v.  Whipple,  29  Vt.  401.  Perrin  v.  Gran- 
ger, 83  Vt.  101. 

2.  Qectment  tlierefor.  A  pew  in  a  meet- 
ing house  is  real  estate,  and  to  be  conveyed  as 
such.  In  ejectment  therefor  ;—-H«W,  that  a 
levy  of  execution  upon  it  as  real  estate  should 
prevail  over  a  prior  assignment  of  a  certificate 
of  ownership  and  record  thereof  by  the  clerk 
of  the  society  according  to  the  by-laws ;  and 
that  the  latter  conveyed  no  legal  title.  Bar- 
nard V.  Whipple, 

3.  Trespass  qoh.  clan.  The  owner  of  a 
pew  in  a  meeting  house  may  maintain  trespass 
qua,  elau.  for  the  destruction  of  his  pew  against 
even  the  society  or  person  who  has  the  legal 
title  to  the  land  and  building.  O'Hear  v.  De- 
GoeiMand,  88  Vt.  598. 

4.  Notwithstanding  the  canon  law  of  the 
Roman  Catholic  church  forbids  the  ownership 
or  control  of  a  pew  in  a  church  by  a  layman, 
yet,  whether  that  law  was  recognized  or  adopted 
by  the  signers  of  a  subscription  for  the  building 
of  a  *' Roman  Catholic  chapel,"  is  a  question  of 
fact,  and  not  of  law,  and  is  provable  by  parol 
evidence.  And  on  proof  that  it  was  originally 
agreed  among  the  subscribers  that  they  should 
have  choice  of  pews  and  hold  them  as  their 
property  in  severalty,  and  that  such  division 
had  been  made,  the  plaintiff,  a  subscriber,  re- 
covered, in  an  action  of  trespass  qua.  elau,, 
against  his  bishop  for  the  destruction  of  his 
pew,  although  the  legal  title  to  the  land  and 
the  building  had  become  vested  in  the  defend- 
ant,   lb, 

5.  A  pew-holder  cannot  maintain  trespass 
for  the  mere  breaking  and  entry  of  a  meeting 
house  in  which  his  pew  is  situate ;  but  he  may 
for  the  destruction  of  his  pew,  and  this, 
although  he  sue  for  the  entry  with  it,— for  the 
destruction  of  the  pew  is  not  mere  matter  of 
aggravation,  but  is  of  the  gist  of  the  action. 
Howe  V.  8tef>ens,  47  Vt.  262. 

6.  Although  others  may  have  so  far  ob- 
tained possession  of  a  meeting  house  as  to  oust 
the  society  in  charge,  yet  a  pew-holder  may 
maintain  trespass  for  the  first  invasion  of  his 
individual  right,  by  the  destruction  of  his  pew, 
after  such  ouster.    lb, 

7.  Oase  for  disturbance.  Case  is  the  ap- 
propriate,  and  ordinarily  the  only  remedy  for  a 
disturbance  in  the  enjoyment  by  a  pew-holder 


of  his  right,  as  such.  For  a  mere  disturbance 
in  the  use  of  his  pew,  trespass  or  ejectment 
will  not  lie.  Perrin  v.  Granger,  88  Vt  101. 
Bakersfield  Body,  v.  Baker,  15  Vt.  119.  Kd- 
logg  V.  DioJdneon,  18  Vt.  266. 

8.  The  collector  of  a  religious  society  un- 
lawfully sold  the  plaintiff*s  pew  in  a  meeting 
house,  and  the  purchaser  took  possession  of  it 
under  his  purchase.  Held,  that  both  were 
jointly  liable  in  case,  for  the  disturbance  of  the 
plaintiff's  use  of  his  pew.    Perrin  v.  Granger, 

9.  Right  aualifled.  In  ordinary  cases, 
the  pew-holders  in  meeting  houses  or  churches 
built  by  incorporations  under  the  statute,  have 
only  a  right  of  occupancy  in  their  seats,  subject 
to  the  superior  rights  of  the  society  owning  the 
fee  of  the  house.  Perrin  v.  Granger,  Bakere- 
field  8o<fy,  v.  Baker,  15  Vt.  119.  KeUogg  v. 
Diekinaon,  18  Vt.  266. 

10.  A  religious  society  may  repair,  take 
down  and  rebuild  its  meeting  house,  with  or 
without  compensation  to  the  pew-holders,  as 
the  case  may  be,  and  erect  another,  without 
any  particular  regard  to  the  way  or  manner  in 
which  it  was  first  built,  or  the  religious  tenets 
of  those  who  first  erected  it,  or  made  donations 
therefor.     Kellogg  v.  Dickineon,    lb,    547. 

11.  The  right  of  a  pew-bolder  to  a  pew  in  a 
meeting  house  is  a  qualified  right,  and  subordi- 
nate to  the  rights  of  the  owners  of  the  house. 
He  has  an  exclusive  right  to  occupy  his  pew, 
when  the  house  is  used  for  the  purposes  for 
which  it  was  erected,  but  he  cannot  convert  his 
pew  to  other  uses,  not  contemplated.  If  the 
house  be  taken  down  as  a  matter  of  conveni- 
ence, or  taste,  by  the  owners,  he  is  entitled  to 
compensation ;  but  if  of  necessity,  becau.<9e  the 
house  has  become  ruinous  and  wholly  unfit  for 
the  purposes  for  which  it  was  erected,  he  is  not 
entitled  to  compensation,  although  the  owners 
use  the  materials  of  the  old  house,  or  their 
avails,  in  building  a  new  one.    lb. 

12.  A  town,  under  the  act  of  1787,  built  a 
meeting  house  upon  land  leased  to  it  for  that 
purpose,  and  sold  the  pews  at  auction  In  town 
meeting.  In  1842  the  town  released  all  its 
right  in  the  house  and  land  to  a  religious  society 
organized  under  the  act  of  1814.  which  continu- 
ed to  occupy  the  house,  as  it  had  been  occu- 
pied, for  purposes  of  public  worship.  Held, 
that  the  society  had  succeeded  to  the  rights  of 
the  town  as  owner  of  the  house  and  land,  and 
might,  in  case  of  necessity,  take  down  and  re- 
build  the  house  without  making  compensation 
to  the  pew  owners.    lb, 

13.  The  right  of  a  pew-holder  is  only  a 
right  to  occupy  his  pew  during  public  worship ; 
and  so,  whenever  the  meeting-house  becomes  in 
such  ruinous  condition  that  it  is  not,  and  can- 
not be,  occupied  for  public  worship,  he  can  re- 
cover only  nominal  damages  for  a  destruction 
of  the  pew.    ffotoe  v.  Stevens,  47  Vt.  262. 
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14.  A  meeting  hoase  was  built  upon  land 
with  permission  of  the  owner,  who  afterwards 
conveyed  the  land  to  trustees  in  trust  for  the 
purpose  of  continuing  the  meeting  house  there- 
on, and  for  a  common  or  green ;  and  when 
ceased  to  be  occupied  for  that  purpose  to  revert 
to  the  grantor.  Heldj  that  the  failure  to  keep 
the  house  in  such  repair  that  it  could  be  occu- 
pied for  public  worship  would  not,  of  itself,  ter- 
minate the  right  of  a  pew-holder  to  his  pew, 
nor  leave  him  without  right  to  maintain  an 
action  for  an  injury  done  thereto  by  a  stranger ; 
but  would  only  make  his  right  to  it  less  valua- 
ble, and  so  lessen  the  amount  he  could  recover. 
lb, 

15.  Oonveyance.  A  parcel  of  land,  de- 
scribed as  a  meeting  house  green  with  a  meet- 
ing house  thereon,  was  conveyed  to  three  per- 
sons,  their  heirs  and  assigns  and  the  survivor  of 
them,  in  joint  tenancy,  in  trust  for  that  use, 
and  for  the  owners  and  proprietors  of  said 
meeting  house,  with  a  condition  of  reverter  to 
the  grantor  and  his  heirs,  on  failure  to  occupy 
the  premises  for  the  purposes  of  a  meeting 
house  and  green.  The  survivor  of  the  trustees 
and  the  heir  of  the  grantor  afterwards  conveyed 
the  premises  to  the  defendant,  a  school  district, 
which  claimed  under  the  condition  of  reverter 
and  purposed  to  convert  the  property  into  a 
school  house  and  grounds.  On  a  bill  in  equity 
by  the  pew  owners  for  an  injunction  ^—Heldy 
that  the  defendant  took  the  estate  charged  with 
the  trust,  and  that  the  pew  owners,  the  use  of 
the  property  for  the  purposes  named  in  the 
original  grant  not  having  been  in  intent  and 
fact  abandoned  or  discontinued,  though  a  good 
deal  neglected,  were  entitled  to  the  injunction. 
Howe  V.  Sohool  Duit,  in  Jericho,  43  Vt.  282. 

16.  A  deed  of  lands  was  to  a  religious 
society,  habendum  * 'during  the  time  said  socie- 
ty or  their  heirs  shall  meet  on  said  land  for 
public  worship,  or  have  a  meeting  house  stand- 
ing on  said  land  and  appropriate  the  use  of  the 
same  to  Conn^regational  or  Presbyterian  public 
worship."  After  building  a  meeting  house 
upon  the  land  and  occupying  it  for  many  years, 
a  majority  of  the  society  and  church  moved  to 
another  place,  taking  with  them  the  corporate 
organization,  and  erected  and  occupied  a  new 
meeting  house,  abandoning  and  ceasing  further 
to  meet  in  the  old  house ;  but  a  small  minority 
remaining  formed  a  new  religious  society,  and 
were  authorized  by  the  old  society  to  occupy 
the  old  house  for  Congregational  public  worship, 
which  was  done,  ffeldy  that  under  the  second 
clause  of  the  htibendum  the  land  was  saved 
from  reverting  to  the  grantor.  Cong,  8o<fy.  of 
HaUflM  V.  Bi43urk,  84  Vt.  248. 

17.  Administrator's  right.  An  adminis- 
trator, before  distribution  or  surrender,  may 
himself  occupy  a  pew  belonging  to  his  intes- 
tate's estate,  or  may  lease  it  r  and  for  a  distur- 


bance of  his  personal  use  of  the  pew  may  main- 
tain an  action  ae  administrator  ;  or,  eemble,  he 
might  sue  in  his  personal  capacity,  making 
title  by  his  letters  of  administration.  Perrin 
V.  Orcmger,  88  Vt.  101. 

18.  Setting  off  meeting  house  on  exe- 
cution. The  meeting  house  of  a  religious 
society  cannot  be  taken  on  an  execution 
against  the  society,  although  the  fee  of  the  land 
may  be  in  the  society,  wtiere  the  several  pew- 
holders  have  an  individual  interest  in  the  house. 
BigeUm  v.  Congregational  Socidy,  11  Vt.  288. 

19.  Distnrbance  of  society.  A  meeting 
house  was  built  by  the  "  Union  Society,"  an  in- 
corporated association,  exclusively  for  the  use 
of  the  **  Religious  Congregational  Society," 
another  incorporated  association,  the  fee  of  the 
land  remaining  in  the  Union  Society.  Heldy 
that  the  Congregational  Society  could  not  main- 
tain trespass  quare  elaumm  JS^^msX  a  pew-hold- 
er and  an  outside  minister  who,  by  his  invita- 
tion, occupied  the  pulpit  on  Sunday,  and  pre- 
vented that  society  from  holding  their  accus- 
tomed worship  there; — that  trespass  was  not 
the  proper  remedy.  BakersfieJd  Society  v. 
Baker,  15  Vt.  119.    24  Vt.  588.    88  Vt.  105. 

See  Associations. 

20.  Catholic  chapel.  The  term  ' '  Catholic 
chapel,"  as  used  in  a  writing,  has  no  such  pre- 
cise and  definite  signification  as  to  exclude  ex- 
trinsic oral  evidence  to  interpret  its  meaning, 
or  to  point  its  application  to  the  subject  matter, 
--as,  a  Roman  Catholic  Chapel,  to  be  used  as  a 
place  of  public  worship,  according  to  the  rites 
and  ceremonies  of  the  Roman  Catholic  Church. 
(yHear  v.  DeQoeeMand,  83  Vt.  598- 


MEM0BIAL8. 

Notice  of  death  of  Samuel  Miller,  Esq.,  2 
Tyl.  871,  n4}U, 

Notice  of  death  of  Hon.  Cornelius  P.  Van- 
Ness,  Ex-Chief  Justice.    25  Vt.  19. 

MsMOBiAL  of  Hon.  Charles  K.  Williams,  Ex- 
Chief  Justice.    24Vt  718. 

Addbessss  on  the  retirement  of  Hon.  Isaac 
F.  Redfield,  Chief  Justice.    36  Vt.  762. 


MEBQEB. 

I.    As  TO  Contracts. 
II.    As  TO  Estates. 

I.      As  TO  CONTBAOTS. 

1.  Where  a  contract  of  a  higher  nature,  acd 
affording  an  adequate  ren^edy,  is  taken  as  a 
substitute  for  one  of  an  inferior  nature,  as,  a 


Digitized  by 


Google 


458 


MERGER,  IL 


sealed  fm*  a  nmple  contrad,  the  first  contract 
is  merged  in  the  last,  and  the  last  is  a  bar  to  an 
action  upon  the  first  Bryant  t.  OiUe,  5  Y t 
416.  MoU  T.  HarringUm,  12  Yt.  199.  Hall, 
J.,  in  Langdan  v.  Paul,  20  Yt.  220. 

2.  Where  there  was  an  unsealed  contract  in 
writing  for  the  conveyance  of  land  free  of  in- 
cumbrances, and  afterwards,  in  consummation 
of  this  contract,  a  deed  of  the  land  was  given 
and  a  bond  to  indemnify  against  a  supposed  in- 
cumbrance ;—ir«2<f,  tliat  the  claim  upon  the 
simple  contract  became  merged  in  the  higher 
security,  and  that  no  action  hiy  thereon.  Smith 
V.  Higl^,  12  Yt  118. 

3.  The  maker  of  certain  negotiable  promis- 
sory  notes  executed  ^  sealed  instrument,  certify- 
ing '*  to  all  .persons"  that  he  had  signed  the 
notes,  and  waiving  the  statute  of  limitations 
thereon,  and  agreeing  to  pay  them  to  the  payee 
or  his  order,  **  the  same  as  though  the  statute  of 
limitations  had  not  run  on  said  notes."  In  an 
action  UDon  one  of  the  notes  by  an  indorsee ; — 
HM,  that  the  instrument  was  not  a  bar  to  the 
action ;  that  the  plain  intent  of  it  was  not  to 
give  an  independent  remedy,  but  to  strengthen 
and  keep  alive  the  remedy  upon  the  notes;  and 
that  any  remedy  upon  it  was  not  co-extensive 
with  that  up<»i  the  notes,  and  so  was  not  a  mer- 
ger,  but  only  collateral.  Langdon  v.  Paul,  20 
Yt.  217. 

4.  A  simple  contract  debt  is  not  merged 
in  a  bond,  where  the  debt  is  recited  in  the  bond, 
and  it  is  provided  in  terms  that  the  payment  of 
the  debt  shall  be  tL  releaae  and  discharge  of  the 
obligor.     Mieks  v.  Clark,  41  Yt.  188. 

For  merger  of  original  debt  in  Judgment,  see 
Judgment  ;  of  account  in  Promissory  note,  sec 
pROMissoRT  Note. 

II.    Ab  to  Estates. 

5.  The  estates  of  mortgagor  and  mortgagee 
[or  of  lessor  and  lessee],  when  united,  will  not 
be  treated  as  merged  so  as  to  operate  as  pay- 
ment or  extinguishment  of  the  debt  [or  the  rent 
reserved],  unless  such  was  the  evident  inten- 
tion of  the  parties ;  nor  will  that  result  follow, 
if  there  exists  some  beneficial  interest  that  re- 
quires to  be  protected,  and  where  it  is  for  the 
benefit  of  the  party  to  keep  the  two  estates 
separate  and  distinct.  Weaker  v.  Baxter,  26 
Yt  710,  715.  Spencer  v.  Au$tin,  88  Yt  258, 269. 
Myers  v.  BroumeU,  1  D.  Cliip.  448.  Marshall 
V.  Wood,  5  Yt.  250.  Sloeum  v.  CatUn,  22  Yt.  187. 

6.  Where  one  having  an  equitable  title, 
with  possession,  afterwards  took  a  perpetual 
lease  from  the  legal  owner,  it  was  held  thai 
this  should  not  operate  as  a  merger  of  the 
equitable  title  so  as  to  give  precedence  to  an 
intermediate  incumbrance,  but  rather  as  a  fur- 
ther assurance  of  title,  and  as  taking  date  from 
the  time  of  the  entry.  Popey,ffenry,fiiYi.6eO. 


7.  O  and  8,  tenants  in  ccMuroon  of  lands, 
joined  in  a  perpetual  lease  of  the  same  to  W 
for  a  certain  annual  rent,  with  ri^t  of  re-entry 
for  non-payment  8  afterwards  assigned  all 
his  interest  in  the  lease  to  A,  and  afterwards 
one-half  of  W's  interest  in  Uie  lease  and  prem- 
ises came  to  A  by  conveyances.  Rent  being 
in  arrear,  the  heirs  of  Q,  deceased,  brought 
their  bill  setting  up  their  right  to  one-half  the 
original  rent  reserved,  and  praying  that  it 
should  stand  as  a  charge  upon  the  whole  prem- 
ises, and  for  a  foreclosure  in  case  of  non-pay- 
ment. Held,  that  although  the  title  to  an  un- 
divided  half  of  the  premiseahad  become  vested 
in  A,  this  did  not  so  work  a  merger  of  the  two 
estates  as  to  extinguish  the  rent  in  arrear  to  A, 
or  A's  right  under  the  lease  to  enjoy  his  moiety 
of  the  land  for  the  rent  in  arrear  and  the  rent 
to  accrue,  that  not  being  for  his  benefit  nor 
according  to  the  intent  of  the  parties ;  that 
the  orators'  rights  were  not  superior  to  his,  and 
that  they  could  not  extend  their  security  over 
the  whole  land.  Spencer  v.  Austin,  88  Yt. 
258. 

8.  A  mortgage  is  not  merged  in  a  subse- 
quent conveyance  to  the  mortgagee  of  the 
equity  of  redemption,  if  such  merger  would 
operate  to  the  injury  of  the  mortgagee.  Mar- 
shaU  V.  Wood,  5  Yt.  260.    26  Yt.  715. 

9.  Where  a  mortgagor  conveyed  his  equity 
of  redemption  to  the  mortgagee  in  payment  of 
the  mortgage  debt,  by  a  deed  of  warranty  with 
the  usual  covenants ; — Held,  in  ejectment,  that 
this  did  not  operate  as  a  merger  of  the  mort- 
gage, so  as  to  give  priority  to  an  intervening 
incumbrance  by  way  of  an  attachment  and  sub- 
sequent levy  of  execution.  Myers  v.  Brownell, 
1  D.  Chip.  448.     27  Yt.  495. 

10.  Where  a  mortgagor  conveys  absolutely 
to  the  mortgagee  in  payment  of  the  mortgage, 
if  such  conveyance  be  avoided  by  the  creditors 
of  the  mortgagor  as  fraudulent,  it  leaves  the 
mortgage  in  force,  as  to  such  creditors.  Irish 
V.  aayes,  10  Yt.  81.    29  Yt.  415. 

11.  Where  a  mortgagee  has  assigned  the 
debt  and  mortgage,  and  the  mortgagor  after- 
wards releases  his  equity  to  the  mortgagee,  no 
merger  takes  place ;— for,  by  the  assignment, 
his  assignee  became  mortgagee,  and,  by  the  re- 
lease, himself  became  mortgagor.  There  can 
be  no  merger,  unless  the  two  estates  unite  in 
one  and  the  same  person,  and  in  the  same 
right.  Pratt  v.  Bank  of  Bennington,  10  Yt 
298. 

12.  Where  the  defendant  paid  off  a  mort- 
gage upon  land  and  took  an  assignment  from 
the  mortgagee  and  a  conveyance  of  the  equity 
of  redemption  from  the  mortgagor,  the  court 
relieved  the  defendant  from  the  legal  conse- 
quences of  a  merger,  and  set  up  the  mortgage 
in  his  behalf,  as  against  a  creditor  of  the  mort- 
gagor who  had  levied  upon  the  equity  before 
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record  of  the  defendant's  deed.  Sioeum  t. 
Catlin,  82  Vt.  187.  26  Vt.  715.  27  Vt.  496. 
81  Vt.  129. 

13.  The  orator  purchased  of  G  his  equity  of 
redemption  in  lands  mortgaged,  which  equity 
was  then,  as  the  orator  knew,  under  an  attach- 
ment by  the  defendant,  the  orator  agreeing 
with  G  to  pay  the  mortgage  delH,  but  notliing 
being  said  as  to  keeping  the  mortgage  on  foot. 
The  deed  excepted  the  mortgage  from  the  cov- 
enants. The  on^r  paid  the  mortgage  debt  to 
the  holder,  under  an  arrangement  with  him  that 
the  orator  should  have  the  security,  and  the 
holder  accordingly  transferred  the  mortgage 
notes  and  mortgage  to  the  orator,  without 
recourse.  The  defendant,  following  up  his  at- 
tachment, obtained  judgment  and  levied  his 
execution.  In  a  bill  to  foreclose  the  mortgage; 
— ffeid,  that  there  was  no  merger  of  the  mort- 
gage, and  the  orator  was  entitled  to  a  decree 
for  the  amount  paid  by  him  upon  it.  BuUard 
V.  Leach,  27  Vt.  491. 


MILITIA. 

1.  The  act  of  1887,  **for  regulating  and 
governing  the  militia,'*  expressly  repealed  the 
militia  act  of  1818,  and  no  new  organization 
under  the  act  of  1887  took  place  untilJuly, 
1888.  Held,  that,  although  the  act  of  1887  re- 
pealed the  act  of  1818,  it  did  not  disband  the 
militia  organized  under  the  act  of  1818,  nor 
break  up  such  organizations ;  and  that  for  a 
delinquency  at  June  training,  1888,  the  party 
was  punishable,  according  to  the  act  of  1887, 
and  by  a  court-martial  created  and  organized 
under  that  act.  OUman  v.  Morse,  12  Vt.  544. 
(IM/i^and  Bennett,  3,  J.,  dissenting.) 

2.  Able-bodied.  Mere  physical  infirmity 
does  not  operate  as  an  exemption  from  enroll- 
ment and  military  jurisdiction,  under  a  pro- 
vision requiring  the  enrollment  of  every  **  able- 
bodied  "  citi^n ;  and  of  the  extent  of  such  in- 
firmity, whether  visible  or  not,  the  enrolling 
officer  must  judge  in  the  first  instance,  leaving 
his  error  to  be  corrected  by  a  disenrollment,  as 
provided  in  the  statute,  and  not  by  an  action  as 
for  excess  of  jurisdiction.  Darling  v.  Bawen, 
10  Vt.  148.  Warner  v.  Btockwell,  9  Vt.  9.  16 
Vt.  254. 

3.  Ootirts-marilal.  In  imposing  and  re- 
mitting fines,  militia  officers  act  judicially,  and 
their  final  decisions  are  conclusive.  Mower  v. 
AUen,  1  D.  Chip.  881.     Wamer  v.  StoekweU, 

4.  The  adjudication  of  summary  and  special 
jurisdictions— as,  of  a  court  martial,  in  impos- 
ing  a  fine — having  jurisdiction  both  of  the  sub- 
ject matter  and  of  the  person  of  the  party,  can- 
not be  voided  by  any  circumstantial  irregular- 
ity in  the  detidl  of   the  proceedings,  either 


before  or  at  the  time  of  trial.  Held,  that  the 
judgment  of  a  court-martial  was  not  avoided 
by  reason  of  a  defective  notice  of  the  charges, 
and  of  service  of  process.  Brown  v.  Wade- 
worth,  15  Vt.  170. 

5.  But  where  there  was  want  of  juriMic- 
tion  of  the  person,  as  where  an  alien,  not  sub- 
ject to  military  duty,  was  amerced  by  court- 
martial; — Held,  that  the  proceedings  were 
void,  and  the  officer  liable  for  serving  the  exe- 
cution. Barrett  v.  Crane,  16  Vt.  246.  See 
Dealing  v.  Bowen,  10  Vt.  148. 


MISTAKE. 

1.  When  eqtdty  will  relieve.  Chancery 
will  correct  a  mistake  in  a  conveyance,  where 
the  mistake  is  undeniably  proved,  and  perfect 
the  conveyance  according  to  the  intent  ot  the 
parties;  and  this,  whether  the  mistake  is  in 
regard  to  a  statutory  or  common  law  requisite ; 
or  whether  the  parties  failed  of  executing  such 
an  instrument  as  they  intended,  or  mistook  in 
respect  to  the  operation  of  the  instrument. 
Beardnley  v.  Knight,  10  Vt.  185. 

2.  Where  a  mistake  in  a  conveyance  is  of 
so  fundamental  a  character  that  the  minds  of 
the  parties  have  never,  in  fact,  met ;  or  where 
an  unconscionable  advantage  has  been  gained 
by  mere  mistake  or  misapprehension,  and  there 
was  no  gross  negligence  on  the  part  of  the 
plaintiff,  either  in  falling  into  the  error  or  in 
not  sooner  claiming  redress,  and  no  intervening 
rights  have  accrued,  and  the  parties  may  still 
be  placed  in  etatu  gno,  equity  wiU  interfere,  in 
its  discretion,  in  order  to  prevent  intolerable 
injustice.  (Relief  granted  in  this  case,  where 
the  orator  omitted  in  the  deed  to  make  a  reser- 
vation of  a  spring  of  water.)  Brown  v.  Lam- 
phear,  85  Vt.  252. 

3.  In  order  for  chancery  to  correct  alleged 
mistakes  in  written  contracts,  or  deeds,  the 
mistake  must  be  either  admitted  by  the  defend- 
ant, or  else  be  proved  by  such  evidence  **a8 
admits  of  no  doubt**— ** the  most  conclusive 
evidence" — '* the  most  irrefragable  evidence." 
Redfleid,  J.,  in  Oriswold  v.  Smith,  10  Vt.  452. 
Cleavland  v.  Burton,  11  Vt.  138.  Qoodell  v. 
Field,  15  Vt.  448.  PreBton  v.  WhUcomb,  17 
Vt.  188.    Shattuck  V.  Gay,  46  Vt.  87. 

4.  Instancea.  The  parties  owning  a  farm 
in  common,  which  the  orator  had  a  right  to 
flow  by  means  of  his  mill  dam,  made  partition 
by  mutual  quit-claim  deeds.  Held,  that  the 
legal  effect  was  to  release  the  orator's  right  of 
flowage  ;  but,  such  not  being  the  effect  intended, 
the  defendant  was  restrained  in  chancery  from 
setting  up  the  deed  as  such  release.  Motoer  v. 
Hutchinson,  9  Vt.  242.     22  Vt.  268. 

5.  The  defendant,  being  the  owner  of  the 
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one-half  of  a  saw-mill,  contracted  to  sell  the 
same  to  the  orator  for  the  price  of  a  full  title  to 
SQch  half,  and  to  give  a  warranty  deed  thereof. 
The  deed  given  was  of  the  defendant's  **  right, 
title  and  interest "  in  the  mill,  and  contained  no 
covenant  except  to  '*  warrant  and  defend  the 
aforesaid  premises."  The  premises  were  then 
in  fact  subject  to  a  mortgage.  Heldy  that  the 
contract  was  for  a  deed  including  covenants  of 
seisin  and  against  incumbrances,  and  it  being 
found  that  the  deed  was  not  according  to  the 
contract,  the  defendant  was  enjoined  from 
suit  upon  a  note  given  for  part  of  the  purchase 
price,  until  he  had  removed  such  incumbrance, 
the  same  as  if  such  covenants  had  been  inserted 
in  the  deed.    Bowen  v.  ThraU,  28  Vt.  882. 

6.  Where  the  parties  to  a  contract  of  sale  of 
land  were  under  a  mutual  mistake  as  to  the 
grantor's  title,  so  that  no  title  was  conveyed, 
the  purchaser  was  relieved  in  equity.  Hadloek 
V.  WiUiams,  10  Vt.  570.    81  Vt.  888. 

7.  A  bond  given  to  three  jointly,  without 
naming  assignees,  &c.,  was  allowed  in  chancery 
to  be  reformed,  so  as  to  stand  for  the  protec- 
tion and  benefit  of  a  business  and  new  parties 
becoming  interested  therein.  Smith  v.  Wain- 
tpright,  24  Vt.  97. 

8.  The  official  bond  of  a  constable,  imper- 
fect for  want  of  sealing,  was  treated,  as  to  him 
and  his  sureties,  as  sealed,  where  the  defendants, 
in  their  answers  to  a  bill  by  the  town,  admitted 
that  it  was  their  intention  to  have  sealed  it. 
Rutland  v.  Paige,  24  Vt.  181. 

9.  The  orator,  having  a  just  claim  against 
the  estate  of  a  decedent,  presented  it  to  the 
commissioners  for  allowance.  No  defense  or 
objection  was  made  to  the  allowance,  and  the 
orator  had  reason  to  believe,  and  did  believe, 
that  the  claim  was  acted  upon  and  allowed, 
and  did  not  learn  the  contrary  until  after  the 
statute  time  for  opening  the  commission  had  ex- 
pired. The  commissioners,  through  mistake 
or  forgetfulness,  had  omitted  to  embrace  the 
claim  in  their  report,  as  presented  to  or  acted 
upon  by  them.  Heldy  that  it  was  within  the 
jurisdiction  of  the  court  of  equity,  to  afford 
relief  against  the  consequences  of  such  accident 
and  mistake.    Dickey  v.  CcrUu,  41  Vt.  127. 

10.  A  party  having  equitable  rights  in 
premises,  different  from  what  appeared  on  the 
face  of  the  deeds,  consented  to  the  appointment 
of  conmiissioners  on  the  petition  of  his  adver- 
sary to  make  partition,  mistakenly  8i^)po6ing 
that  his  equitable  rights  would  be  available  to 
him  before  the  commissioners.  Held,  in  chan- 
cery, that  this  was  no  waiver  of  his  right ;  and 
no  bar,  there  being  no  judgment  Piper  v. 
Farr,  47  Vt  721. 

11.  Where  relief  must  be  reftised. 
Where  the  contracts  of  parties  have  produced 
results  not  anticipated,  they  have  never  been 
relieved  from  such  results,  unless  that  could  be 


done  and  leave  the  contract  operative  as  to 
what  they  did  intend.  Poland,  0.  J.^  in  Fletcher 
V.  Bennett,  86  Vt  665 ;  cMingProetory.  Thrall, 
22  Vt  262.  Fletcher  v.  Jaefcmm,  28  Vt.  581. 
Bamet  v.  Lapham,  28  Vt.  807. 

12.  If  the  different  operation  of  the  con- 
tract, beyond  what  was  intended,  is  merely  a 
legal  effect  or  result  of  what  the  parties  did 
intend,  so  that  relief  cannot  be  given  except  by 
annulling  the  very  contract  understandingly 
and  intentionally  entered  into,  chancery  will 
not  interfere.    Proctor  v.  ThralL 

13.  The  owner  of  mortgaged  premises, 
being  about  to  sell  them,  procured  the  first 
mortgagee  to  execute  to  the  purchaser  a  bond, 
conditioned  that  the  seller  should  save  him 
harmless  from  any  incumbrance  upon  the  land. 
Held,  that  the  effect  was  to  release  the  land 
from  that  incumbrance,  not  only  as  to  the  pur- 
chaser, but  as  to  all  intermediate  owners  and 
incumbrances;  and  that  although  this  latter 
consequence  was  not  intended  by  the  "parties, 
yet  as  it  was  the  legal  consequence  of  what 
they  did  intend,  equity  could  not  relieve  the 
mortgagee.    Jb. 

14.  Mistake  or  misjudgment  of  counsel,  is 
no  ground  for  relief  in  equity  against  a  judg- 
ment at  law.    Burton  v.  Wiley,  26  Vt.  480. 

15.  Less  still,  the  mistake  of  the  court. 
Pettes  V.  Bank  of  WhitehaU,  17  Vt  485. 

16.  Where  a  party  has  committed  a  tort  in 
consequence  of  a  mistake  of  law,  though  he 
acted  under  the  advice  of  l^al  counsel  in  so 
doing,  chancery  cannot  relieve  him  from  the 
legal  consequences  of  his  tortious  act,  or  omis- 
sion ;— as,  where  a  sheriff  neglected  to  commit 
a  debtor  upon  execution,  upon  the  erroneous 
belief,  and  the  advice  of  counsel,  that  the  exe- 
cution was  void.    lb, 

17.  Surprise.  Surprise,  not  accompanied 
with  fraud  and  circumvention,  is  not  ground 
for  relief  in  equity.  McDanieU  v.  Bank  of  Rut- 
land, 29  Vt.  280. 

18.  Ignorance.  Nor,  is  ignorance  of  facts 
merely,  where  actual  knowledge  could  have 
been  obtained  by  the  exercise  of  due  diligence 
and  inquiry.    lb, 

19.  Nor,  is  mistake  of  the  law,  except  in  pe- 
culiar circumstances  involving  other  elements, 
— as,  ignorance  of  title,  imposition,  misrepresen- 
tation, undue  influence,  misplaced  confidence, 
and  surprise.    lb, 

20.  Nor,  although  the  party  in  such  case 
acted  upon  the  advice  of  counsel.  lb,  Pette$ 
V.  Bank  of  Whitehall,  17  Vt.  485. 

21.  Belief  against  Judgment.  In  order 
to  obtain  a  new  trial  of  a  suit  at  law  by  bill  in 
equity,  the  orator  must  show  that  he  failed  of 
(  btaining  redress  in  the  suit  at  law  by  the  fraud 
of  the  opposite  party,  or  through  inevitable  ac- 
cident, or  mistiUie,  without  any  default,  either 
of  himself,  his  counsel,  or  agents.    Burton  v. 
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WiUy,  36  Vt.  480.  Emux  v.  Berry,  2  Vt.  161. 
FTeteher  v.  Warren,  18  Vt.  45.  Womer  v. 
C<mant,  34  Vt  851.  Emerson  v.  UdaU,  18  Vt. 
477.  Pettea  v.  ^anjfc  o/  WMtehaU,  17  Vt.  485. 
-Sr^  V.  Show,  15  Vt.  78. 

22.  That  a  judgment  at  law  may  have 
worked  injustice  is  not,  of  itself,  enough  to  au- 
thorize a  court  of  equity  to  relieve  against  it. 
It  is  only  upon  collateral  grounds,  not  directly 
passed  upon  by  the  court  of  law,  that  a  court  of 
equity  can  proceed  in  such  cases ;  and  then  it 
acts  upon  the  conscience  of  the  party  in  fault, 
and  not  upon  the  court  of  biw.  It  is  therefore 
usual  to  allege  and  show,  that  the  party  seeking 
relief  had  a  just  defense,  either  legal  or  equit- 
able,  of  which,  through  the  fraud  or  wrongful 
act  of  his  opponent,  he  was  unable  to  avail  him- 
self in  time.  Mere  accident  or  mistake  on  his 
own  part  is  rather  to  be  accounted  his  misfor- 
tune,  than  imputed  as  a  wrong  to  the  other 
party.     Fleteher  v.  Warren. 

23.  Chancery  refused  relief  against  a  judg- 
ment rendered  on  default,  where  the  non-ap- 
pearance arose  from  the  accident  that  the 
party's  attorney  did  not  seasonably  receive  a 
letter  requesting  his  appearance ;— because  (1), 
the  accident  might  have  been  prevented  by 
common  prudence ;  (3),  substantial  justice  had 
been  done ;  (8),  the  relief  prayed  went  only  in  re- 
duction of  damages;  (4),  the  sum  in  contro- 
versy was  small.    Eeeex  v.  Berry,  3  Vt.  161. 

24.  Chancery  will  not  relieve  against  a  judg- 
ment rendered  against  one  as  trustee,  on  the 
ground  that  through  forgetf ulness  or  neglect  of 
himself,  or  his  agent,  he  failed  to  attend  the 
court,  even  though  it  appear  that  he  would 
have  been  discharged  upon  disclosure  made, 
and  though  there  be  no  redress  at  hiw,  where 
no  fraud  is  imputable  to  the  party  obtaining  the 
judgment.  W<»mer  v.  C<mant,  34  Vt.  851.  46 
Vt.  37. 

25.  Lapse  of  time.  Chancery  will  not 
reform  a  contract,  or  set  aside  an  award  or  pro- 
ceeding, where  the  party  affected  has  omitted 
for  a  long  time  to  make  objection  to  it.  Bairker 
V.  Belknap,  37  Vt.  700. 

26.  Other  instances.  The  defendant, 
having  a  contract  and  covenant  from  D  to  con- 
vey to  him  title  to  certain  land  upon  certain 
conditions  of  payment,  sold  and  assigned  the 
same  to  the  orators.  They  paid  D  the  sums 
falling  due  upon  the  contract,  but  ascertaining 
that  the  title  was  not  in  D,  and  supposing  it 
was  in  E,  they  obtained  a  conveyance  from  £, 
and  gave  up  to  D  his  contract.  The  title,  in 
fact,  was  in  neither,  but  was  in  the  United 
States.  Held,  that  the  orators,  by  giving  up  to 
D  his  contract  and  covenant  and  taking  a  new 
security,  had  put  it  out  of  their  power  to 
rescind  their  contract  with  the  defendant;  and 
that  they  had  no  remedy  in  chancery  against 
him,  although  he  might  have  made  ffdse  repre- 


sentations as  to  the  title  upon  making  the  assign- 
ment.    Blanehard  v.  Stone,  15  Vt.  371. 

27.  The  orator  claimed  relief  against  the  de- 
fendant's claim,  at  law,  for  an  annuity  agreed 
to  be  paid  upon  the  purchase  of  the  defendant's 
interest  in  an  estate,  conveyed  by  quit-claim,  on 
the  ground  of  a  lien  of  the  administrator  for 
payment  of  debts  and  expenses  larger  than  was 
supposed.  The  court  not  finding  any  guaranty, 
fraud,  or  material  mutual  mistake,  the  bill  was 
dismissed.    NewUm  v.  Bennett,  88  Vt.  181. 

28.  One,  by  mistake  of  description  in  his 
deed,  conveyed  to  the  defendant  more  land  than 
was  intended,  and  afterwards  devised  ''all  his 
real  estate"  to  his  wife,  and  this  descended  to 
their  son,  who,  without  consideration,  quit- 
claimed to  the  orator  the  land  mistakenly  con- 
veyed, but  with  notice  that  he  asserted  no  claim 
thereto ;  and  neither  the  devisee  nor  heir  ever 
asserted  or  claimed  any  right  as  against  the 
legal  title  conveyed  by  the  deed  of  the  testator. 
Held,  that  the  orator  had  no  standing  for  assert- 
ing a  claim  that  the  deed  be  reformed.  8L 
Johnebury  v.  Bagley,  48  Vt.  75. 


MORTGAQE. 

I.    What  is  a  Mortgaqi. 

1.  CfAaraeterietice  in  general, 
3.  Form;  Future  advances ;  Eguit^ 
able  mortgage, 
II.  Relative  Rights  of  MoBTeAGoe  and 
Mortgagee. 

III.  Assignment;   Subrogation;   Conthi- 

BCTION. 

IV.  Remedy  at  Law. 

V.    Remedy  in  Chanoeby. 

1.  BiU  to  foreeloee  ;—to  redeem. 

3.  parties. 

8.  Theaeeount. 

4.  Decree, 

VI.    Mortgage  op  Chattels. 

I.    What  is  a  Mortgage. 
1.  CharaeUrieUee  in  general. 

1.  Pledge  fbr  a  debt.  A  mortgage  is 
nothing  else  than  a  pledge  of  real  estate  as  secu- 
rity for  the  payment  of  the  mortgage  debt.  It 
is  an  accident  of  the  debt,  and  liable  at  all  times, 
before  the  equity  of  redemption  is  foreclosed, 
to  be  defeated  by  the  payment  of  the  debt. 
Brigge  v.  Fieh,  3  D.  Chip.  100. 

2.  The  lien  of  a  mortgage  lasts  as  long  as 
the  debt,  and  a  change  of  securities  is  no  dis- 
charge of  the  mortgage,  either  as  to  the  mort- 
gagor or  subsequent  incumbrancers,  unless^that 
was  the  intention  of  the  parties.  Seymour  v. 
Darrow,  81  Vt.  133.     Dana  v.  Binney,  7  Vt. 
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498.      McDonald   v.   MeDonaid,   16  Vt  680. 
Dunthee  v.  Parmelee,  l».Vt.  172. 

3.  Or,  unleM  securities  of  a  lower  grade  are 
merged  in  those  of  a  higher  one — as,  a  specialty 
for  a  simple  contract— and  then  probably  equity 
would  relieve  from  the  legal  consequence  of 
the  merger.  Redfield,  C.  J.,  in  Seyniour  y. 
Darraw,  81  Yt.  129,  citing  Slocum  v.  CatUn, 
22  Vt.  187. 

4.  Payment.  A  executed  to  B  and  C  a 
mortgage,  conditioned  to  become  void  if  he 
should  pay  a  note  which  they  had  signed  with 
him  as  surety.  Afterwards  he  conveyed  to 
B  and  D  the  premises  subject  to  the  incum- 
brance, which  they  were  to  pay  and  discharge. 
B  afterwards  paid  the  note  on  which  he  and  C 
were  sureties,  ffeid,  that  the^  mortgage  was 
discharged  and  could  not  be  set  up  by  B  and  C. 
Harvey  v.  HurlbuH,  8  Vt.  561. 

5.  Where  a  second  mortgagee  has  purchased 
in  the  equity  of  redemption  and  has  paid  off 
the  first  mortgage,  he  cannot  maintain  an  action 
upon  the  first  mortgage  notes  against  the  origi- 
nal  debtor,  or  his  sureties.  VUm  v.  M&ulUm, 
11  Vt.  470.     Oonverm  v.  Cook,  8  Vt.  164. 

6.  A  second  mortgagee,  who  had  acquired 
the  equity  of  redemption  and  sold  the  premises 
for  a  sum  larger  than  the  first  mortgage,  pur- 
chased one  of  the  notes  secured  by  the  first 
mortgage,  which  note  had  been  indorsed  by 
the  first  mortgagee,  and  sued  him  thereon  as 
indorser.  Held,  that  such  purchase  should  be 
treated  as  payment  and  satisfaction  of  the  note. 
Smith  V.  Daif,  28  Vt.  656. 

7.  In  an  action  on  a  mortgage  bond  executed 
in  the  State  of  New  York;— IT*^,  that  the 
purchase  of  the  mortgaged  premises  at  the 
mortgage  sale  by  the  mortgagee,  the  same 
being  authorized  by  the  law  of  New  York, 
operated  only^as  payment  pro  tanto,  although 
he  afterwards  sold  the  premises  at  a  greater 
price,— no  fraud  being  ^own.  8abin  v.  Stiek- 
nep,  0  Vt.  156. 

8.  Eight  of  redemption  inseparable.  If 
a  transaction  between  parties  is  in  fact  a  mort- 
gage, the  right  of  redemption  attaches  as  an 
inseparable  incident,  created  by  law,  which 
cannot  be  waived  by  agreement  made  at  the 
time  of  the  execution  of  the  deed  of  convey- 
ance, nor  upon  any  future  contingency  what- 
ever. Wing  V.  Cooper,  87  Vt.  169,  181.  CatUn 
V.  Chittenden,  Brayt.  168,  Baxter  v.  WUlej/,  9 
Vt.  276.  Wright  v.  Bates,  18  Vt.  841.  Daoii 
V.  Hementoay,  27  Vt.  589. 

9.  Particular  cases.  A  tenant  in  com- 
mon of  land  mortgaged  it  to  his  co-tenant,  his 
late  partner,  to  indemnify  him  against  the  part- 
nership debts,  of  which  a  debt  due  the  orators 
was  one,  and  then  mortgaged  the  same  land  to 
the  orators  to  secure  their  debt.  Afterwards 
both  tenants  sold  and  conveyed  the  land  to  a 
stranger.    Held,  on  a  bill  to  foreclose,  that  the 


orators  were  entitled  to  a  for^loaore;  as  to  a 
moiety,  against  both  tenants  and  their  grantee. 
FroOdngham  v.  Shepard,  1  Aik.  65. 

10.  One  mortgaged  white  aere  to  secure  the 
payment  of  notes  on  a  day  certain,  and  also 
blaok  aere  conditioned  for  the  payment  of  the 
same  notes,  or,  in  case  of  failure,  to  surrender 
white  aere  without  suit  or  trouble.  The  notes 
were  not  paid,  and  the  nn^gagor  abandoned 
iehUe  aere,  without  formal  surrender,  and 
after  ten  months  the  mortgagee  took  poaaea- 
sion,  and  the  mortgagor  conveyed  blaek  aere  to 
8.  On  a  bill  against  the  mortgagor  and  S  to 
foreclose  as  to  both  parcels,  it  was  deereedy  that 
the  defendants  might  redeem  Haek  aere  by  pay- 
ing the  coats  and  interest  on  the  orator's  debt 
while  he  was  out  of  possession  of  white  aere, 
and  by  surrendering  all  claim  to  white  aere ; 
but,  in  case  of  failure,  that  they  be  foreclosed 
as  to  both  parcels,  for  the  whole  mortgage  debt. 
Hunt  V.  Tyler,  2  Aik.  288. 

11.  Where  a  mortgage  is  taken  from  one  of 
two  joint  debtors,  as  a  security  for  the  pay- 
ment of  a  ratable  proportion  of  the  debt,  it  can- 
not be  enforced  beyond  the  purpose  intended 
by  it,  though  the  other  part  remains  unpaid. 
Newell  V.  Hurllurt,  2  Vt.  851.    8  Vt.  277. 

12.  A  party  conveying  land  in  consideration 
of  an  agreement  to  support,  secured  by  mort- 
gage, was  quieted  in  his  title  by  decree,  under 
the  circumstances  of  the  case,  the  mortgagor 
having  failed  to  perform  his  contract.  Deter- 
eaiux  V.  Cooper,  11  Vt.  108.  FrieOe  v.  Dearth, 
28  Vt.  787. 

13.  The  defendant  assigned  and  indorsed  to 
the  orator  a  negotiable  promissory  note,  and 
executed  to  him  a  mortgage  conditioned  that 
the  defendant  should  ''well  and  truly  pay  or 
cause  to  be  paid  "  said  note.  Held,  on  a  peti- 
tion to  foreclose  the  nM)rtgage,  that  it  was  not 
discharged  by  the  mere  failure  of  the  orator  to 
charge  the  defendant  as  indorser  of  the  note. 
MitcheU  v.  Clark,  85  Vt.  104. 

14.  Eanitable  set-off.  £quity  will  not 
permit  a  grantor  of  lands  to  recover  the  enth« 
purchase  money  and  leave  an  unpaid  incum- 
brance upon  the  land,  which  he  is  under  obli- 
gation to  discharge.  The  purchaser  has  the 
right,  in  equity,  to  retain  of  the  purchase 
money  suffident  to  secure  him  against  such  in- 
cumbrance, particularly  where  the  grantor  is 
insolvent,  and  no  adequate  remedy  can  be  had 
on  his  covenants.  Bowen  v.  Thrall,  28  Vt. 
882. 

15.  In  negotiating  the  sale  of  a  farm  at  a 
gross  price,  the  vendor  represented  that  the 
meadow  part  contained  not  less  than  80  acres, 
whereas  in  fact  the  meadow  contained  but  60 
acres.  He  made  these  representations  with 
professed  knowledge  on  the  subject,  knowing 
that  the  vendee  relied  upon  them  as  true ;  and 
the  vendee  had  a  right,  under  the  circumstances, 
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so  to  rely  upon  them  and  made  his  purchase  in 
faith  of  them.  Held,  on  a  bill  to  foreclose  the 
mortgage  given  for  the  purchase  price,  that  the 
difference  between  the  value  of  the  farm  at  80 
acres  and  at  60  acres,  of  meadow,  should  be 
deducted  from  the  mortgage  note.  TwiUheU  v. 
Bridffe,  42  Vt.  68. 

16.  The  law  is  the  same  as  to  a  misrepre- 
sentation of  the  productiveness  of  the  land.  lb, 

17.  Particular  phrases.  Where  a  note 
was  given  for  land  incumbered  by  mortgages, 
with  a  condition  added,  that  before  payment 
should  be  made  or  demanded  all  incumbrances 
on  the  land  should  **be  removed  therefrom"; 
— Held,  in  an  action  at  law,  that  the  clear 
meaning  was,  that  the  incumbrances  should  be 
removed  in  a  manner  known  to  the  law, — that 
is,  by  deed  from  the  mortgagee,  or  his  discharge 
on  the  record  according  to  the  statute.  H{>yt  v. 
Swift,  18  Vt.  139. 

18.  The  plaintiff  deposited  with  the  defend- 
ant certain  notes,  to  hold  until  the  plaintiff 
should  '  *  get  up  "  two  mortgages  which  appeared 
00  the  record  as  incumbrances  upon  land  con- 
veyed by  him  to  a  third  person,  and  by  that 
person  to  the  defendant.  He  procured  all  the 
notes  mentioned  in  both  mortgages,  a  recorded 
release  of  one  of  them,  and,  the  other  mort- 
gagee being  dead,  tendered  to  the  defendant  all 
said  notes  and  a  bond  of  indemnity  against  such 
other  mortgage,  which  the  defendant  accepted. 
ffeldy  that  the  condition  of  the  deposit  was 
sufficiently  complied  with  to  entitle  the  plaintiff 
to  a  surrender  of  the  notes  deposited,  and  to 
maintain  trover  for  a  refusal.  Bobbing  v.  Pack- 
ard, 81  Vt.  570. 

19.  Priorities.  One  of  the  defendants  sold 
a  farm  to  the  orator  by  warranty  deed  and  took 
his  notes  therefor,  secured  by  mortgage  thereon. 
There  was  a  mortgage  on  the  farm  at  the  time, 
unknown  to  the  orator.  That  defendant  was 
under  legal  obligation  to  his  mother,  the  other 
defendant,  to  support  ber  through  her  life,  and 
towards  the  discharge  of  this  obligation  and  as 
a  means  for  her  current  support  he  transferred 
to  her  the  orator's  notes,  not  due,  and  absconded 
from  the  State,  leaving  no  property.  The 
mother  took  the  notes  in  good  faith,  without 
intent  to  defraud  the  orator.  Held,  that  the 
orator  had  no  equity  as  against  the  mother  to 
restrain  her  in  the  negotiation  and  use  of  the 
notes,  but  that  she  had  the  legal  right,  and  the 
superior  equity.  KiUridge  v.  Batchelder,  47 
Vt.  64. 

20.  Where  the  defendant  took  from  the 
orators  their  mortgage  to  get  it  recorded,  not 
disclosing  to  them  his  prior  unrecorded  mort- 
gage from  the  same  debtor,  and  procured  his 
own  mortgage  to  be  first  recorded  ',—Held, 
under  the  circumstances  of  the  case,  and  as  the 
orators  had  proved  no  damage  to  them  from 
such  concealment,  that  the  mortgage  first  re- 


corded had  the  priority.    Palmer  v.  Palmer, 
48  Vt.  69. 

2.  Form. 

21.  A  penal  bond  to  re-convey  lands  is  a 
mortgage.    BeynokU  v.  8eoU,  Brayt.  75. 

22.  An  absolute  deed,  if  intended,  given 
and  held  to  secure  a  debt,  or  duty,  is  a  valid 
mortgage,  not  only  as  to  existing  debts,  but  also 
as  to  subsequent  advances  and  liabilities  as- 
sumed by  the  grantee  for  the  grantor.  Oibecm 
V.  Seymour,  4  Vt.  518.     81  Vt.  181. 

23.  Where  lands  are  conveyed  in  fact  as  a 
security  for  a  debt  which  is  kept  on  foot,  the 
instrument  is  a  mortgage,  although  there  is  no 
covenant  or  other  personal  obligation  to  pay 
the  money.  Wing  v.  Cooper,  87  Vt.  169,  180. 
Graham  v.  Stet>ene,  84  Vt.  166.  CampbeU  v. 
Worthingion,  6  Vt.  448.  MoU  v.  Harrinffton, 
12  Vt.  199. 

24.  Where  there  had  been  a  negotiation  for 
a  loan  to  be  secured  by  a  mortgage,  and  a  loan 
made,  and  a  deed  given,  which,  though  abso- 
lute upon  its  face,  was,  by  parol  agreement, 
only  to  stand  as  a  security,  and  the  grantor  had 
remained  in  possession,  paying  interest  for  the 
money  loaned  ',—Held,  that  this  was  a  mort- 
gage in  equity ;  that  the  grantor's  equity  of  re- 
demption was  not  tolled,  nor  the  transaction 
converted  into  a  conditional  sale  by  the  mort- 
gagee's giving  him  a  lease  for  years  at  a  certain 
rent  and  an  obligation  to  convey  upon  being 
paid  a  certain  sum ;  and  that  the  grantee  of  the 
mortgagee,  having  notice  of  the  claim  of  the 
mortgagor,  came  in  subject  to  his  equitable 
right  to  redeem.  Wright  v.  Bates,  18  Vt.  841. 
See  also  Datfis  v.  Hemenway,  27  Vt.  589. 

25.  The  orator,  being  indebted  to  the  de- 
fendant, gave  him  an  absolute  deed  of  a  farm, 
taking  back  a  writing  of  defeasance.  The  ora- 
tor afterwards  received  further  advances,  until 
the  whole  sum  due  was  $600.  The  parties  then 
agreed  that  the  defendant  should  have  the  farm 
for  $800,  and  the  defendant  gave  the  orator  his 
note  for  the  difference,  and  the  orator  surren- 
dered the  defeasance ;  but  it  was  verbally  agreed 
that  the  defendant  should  sell  the  farm,  and 
the  orator  should  have  what  it  brought  over 
$800  after  paying  the  defendant  for  his  time 
and  trouble.  The  defendant  sold  the  farm  at 
auction  and  became  himself  the  purchaser  at 
$1 ,000,  and  offered  to  pay  the  orator  such  excess, 
which  the  orator  declined.  The  farm  was  worth 
$1,100  or  $1,200.  The  orator  was  a  poor  man 
and  sore  pressed.  Held,  that  the  contract  was 
in  equity  a  mortgage,  with  power  of  sale  in  the 
mortgagee,  and  the  orator  was  allowed  to  re- 
deem. Hyndman  v.  Hyndman,  19  Vt.  9.  27 
Vt.  698. 

26.  On  a  bill  to  redeem,  parol  evidence  is 
admissible  to  prove  that  a  conveyance  absolute 
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in  form  was  a  security,  and  in  equity  a  mort- 
gage, the  possession  of  the  premises  having 
remained  in  the  grantor  and  the  paper  title  in 
the  grantee.  HilU  v.  Loamis,  42  Vt.  562, 
Wright  v.  Bates,  18  Vt.  841.  Wing  v.  Cooper, 
87  Vt.  182. 

27.  Otherwise,  where  the  grantor  conveys 
with  warranty,  and  possession  follows  the  deed 
through  several  successive  grantees,  unless  the 
purchasers  had  full  knowledge  of  the  character 
and  nature  of  the  contract  between  the  original 
parties,  and  purchased  fraudulently,  with  in- 
tent to  defeat  the  right  of  the  grantor.  Connor 
V.  Chase,  15  Vt.  764. 

28.  In  the  case  of  a  conveyance,  where  a 
right  to  redeem  is  not  plain  upon  paper,  lapse 
of  time  without  claim  made,  tbou^  short  of 
the  period  of  legal  limitation,  bears  strongly 
against  the  right.  lb.  Mellish  v.  Robertson, 
25  Vt.  608. 

29.  On  bill  to  redeem  from  a  conveyance 
a(>solute  in  form,  but  claimed  to  be  a  mortgage, 
relief  was  refused  upon  the  facts  stated.    lb. 

30.  A  deed  absolute  on  its  face,  but  in- 
tended merely  as  security  for  existing  and 
future  liabilities,  was  hM  not  fraudulent  and 
iroid  as  against  a  later  incumbrance,  but  to  be 
valid  as  a  mortgage.  Bigelow  v.  TopUff,  25  Vt. 
278. 

31.  A  deed  conditioned  to  become  void  un- 
less a  certain  sum  be  paid  by  a  day  certain,  has 
been  regarded  as  in  effect  a  mortgage  from  the 
debtor  to  the  creditor.  Austin  v.  Downer,  25 
Vt.  568.     8.  C.  27  Vt.  686. 

32.  A  quit-claim  deed  upon  a  consideration 
in  money  named,  with  a  condition  for  redemp- 
tion by  giving  good  security  in  ninety  days 
that  the  same  sum  and  interest  should  be  paid 
in  two  years,  was  held  not  to  be  a  mortgage, 
and  that  the  condition  only  secured  a  right  of 
repurchase.  Henry  v.  Bell,  5  Vt.  893.  But 
see  Graham  v.  Stewns,  84  Vt.  166. 

33.  A  conveyance  and  bond  for  a  reconvey- 
ance were  held  not  to  be  a  mortgage,  upon  the 
facte  stated.    Rich  v.  Doane,  85  Vt.  125. 

34.  A  deed  with  a  bond  for  a  re-conveyance, 
construed  as  a  mortgage,  in  Wiihg  v.  Cooper, 
37  Vt.  169.     Davis  v.  Hemenway,  27  Vt.  589. 

35.  Where  a  deed  of  land  was  absolute  upon 
its  face,  but  a  condition  was  written  on  the 
back,  of  the  same  date,  although  not  signed, 
that  if  the  graator  should  pay  a  certain  note  to 
the  grantee,  as  described  in  the  condition,  then 
said  deed  should  be  void  ;—ffeld,  that  the  con- 
dition should  be  presumed  to  have  formed  a 
part  of  the  deed  at  the  time  of  the  delivery, 
and  that  the  deed  was  prima  fade  subject  to 
such  condition,  which  made  it  a  mortgage. 
Whitney  v.  French,  26  Vt.  668. 

36.  S  and.  his  wife  executed  to  G  a  deed  of 
a  farm  for  the  expressed  consideration  of  #800, 
and  before  delivery  G  signed  an  agreement  not 


sealed,  but  indorsed  upon  the  deed,  that  if  8 
should  within  five  years  pay  him  f851,  *'  to- 
gether with  the  use  of  said  farm,"  then  he  should 
execute  to  8  a  good  and  sufficient  deed  of  said 
farm.  The  farm  was  worth  $1000,  and  8  re- 
mained in  possession.  In  an  action  of  eject- 
ment by  G  against  8,  brought  before  the  expi- 
ration of  the  five  years  •,—Held,  that  the  deed 
was  subject  to  the  indorsed  agreement  as  a  con- 
dition, and  was  a  mortgage  to  secure  a  debt  of 
$851 ;  and  that,  the  condition  not  being  broken, 
the  plaintiff  could  not  recover.  Ordham  v. 
Btewns,  84  Vt.  166. 

37.  8,  the  mortgagor  under  the  deed  above 
named,  remained  in  possession  and  made  a 
second  mortgage  to  W.  Held,  that  8  was  not 
in  possession  as  lessee  of  G,  and  that  W  was 
not  liable,  as  assignee  of  8,  to  pay  rent,  to  G. 
Graham  v.  Way,  88  Vt.  19. 

38.  If  a  deed  clearly  appears  on  ite  face  to 
be  a  mortgage,  parol  evidence  is  not  admissible 
to  show  that  it  was  a  conditional  sale  only, 
and  not  a  mortgage.  lb.  Wing  v.  Cooper,  37 
Vt.  169. 

39.  A  power  of  sale  in  a  mortgage  is  in 
practice  unusual,  if  not  unknown,  in  this8tate, 
and  ought  not  to  be  recognized  in  any  case  un- 
less it  is  conveyed  by  an  express  grant  and  in 
clear  and  explicit  terms.    lb. 

40.  A  mortgagee  of  certain  land  conveyed 
another  piece,  and,  in  the  conveyance,  expressly 
subjected  it  to  his  mortgage.  Held,  that,  as 
against  the  grantee  and  those  holding  under 
him,  this  was  equivalent  to  a  reservation  of  a 
lien  for  the  payment  of  his  mortgage,  and  as 
effectually  charged  the  land  conveyed  as  would 
a  direct  mortgage.  Sweetter  v.  Jotus,  85  Vt. 
817. 

41.  Futnre  advances.  A  mortgage  to 
secure  future  advances  is  good,  and  all  that  is 
required  in  the  way  of  description  of  the  debt 
is,  that  the  extent  of  the  mortgage  should  be 
described  in  general  terms,  as,  **all  I  now  owe 
or  may  hereafter  owe"  the  mortgagee.  Red- 
field,  C.  J.,  in  Seymour  v.  Darrow,  81  Vt.  188. 

42.  Where  the  description  in  the  condition 
was :  **  Also  what  I  may  owe  him  on  book," 
and  there  was  then  no  existing  account  between 
the  parties; — Held  good  to  secure  a  subse- 
quently accruing  account,  as  against  a  subse- 
quent and  recorded  mortgage,  and  until  express 
notice  given  by  the  subsequent  mortgagee 
against  further  advances— the  record  of  the 
later  mortgage  not  being  constructive  notice  to 
the  previous  mortgagee.  McDaniels  v.  Cohin, 
16  Vt.  800. 

43.  Where  the  description  was :  '*  All  the 
notes  and  agreements  I  now  owe  or  have  with 
him  (the  mortgagee),  or  I  and  others  jointly 
and  severally  have  with  him"  ',—Held,  by  three 
judges  {Poland  and  Barrett,  J.  J.,  dissenting), 
that,  as  against  a  subsequent  mortgagee,  this 
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embraced  an  existing  contract  to  indemnify 
against  indorsements  thereafter  made.  Seymour 
V.  Darrow,  81  Vt.  122. 

44.  The  description  in  the  condition  was : 
'*A11  sums  that  he  (the  mortgagee)  may  be- 
come liable  to  pay  by  signing  or  otherwise/' 
&c.,  without  limitation  as  to  amount.  Held  to 
be  a  sufficient  description  of  all  future  liabil- 
ities for  the  mortgagor,  and  that  it  was  not 
material  that  no  sum  or  limitation  was  stated. 
Saule  V.  Albee,  31  Vt.  142. 

45.  Equitable  mortgage.  A  mere  parol 
agreement  that  advances  made  towards  the  im 
provement  of  real  estate  shall  be  secured  upon 
the  estate,  as  by  mortgage,  will  have  no  effect 
against  a  bona  fide  purchaser,  or  attaching  cred- 
itor without  notice.  Bailey  v.  Warner^  28  Vt. 
87. 

46.  Whether,  imder  the  laws  of  this  State, 
an  equitable  mortgage  can  be  created  by  the 
deposit  of  title  deeds  as  a  security  for  the  loan 
or  advance  of  mGnej—dubitatur.  BiekneU  v. 
BiekneU,  81  Vt.  498. 

47.  B,  owning  land  by  deed  not  recorded, 
deposited  his  deed  with  H  as  security  for  ad- 
vances made,  imtil  he  should  execute  a  mort- 
gage therefor.  B  afterwards,  for  valuable  con- 
sideration, quit-claimed  to  the  orator,  who  had 
notice  of  the  agreement  between  B  and  H. 
Heldy  without  determining  the  respective  rights 
of  the  parties  in  the  land,  that  the  orator  was 
entitled  to  a  decree  that  B  and  H  should  pro- 
cure the  deed  to  be  recorded.    lb. 

II.    Relative   Rights   op  Mortgagor  and 
Mortgagee. 

48.  The  mortgagor's  tenancy.  A  mort- 
gagor, though  in  possession,  cannot  effectually 
surrender  or  pass  any  right  of  the  mortgagee 
in  the  premises,  ~  as,  to  yield  to  a  false 
division  line.  ElUthorp  v.  Deudng,  1  D.  Chip. 
141. 

49.  There  is  such  a  relation  between  the 
mortgagor  and  mortgagee  of  land  as  constitutes 
a  tenancy,  and  makes  the  joinder  of  them  in  an 
action  of  ejectment  proper,  under  the  statute, 
although  the  mortgagee  may  never  have  been 
in  actual  possession.  Marvin  v.  Dennieon  (JJ. 
8.  C.  C),  20  Vt.  662.    27  Vt.  267. 

50.  The  doctrine  that  a  mortgagor  is  guaei 
tenant  of  the  mortgagee  and  cannot  dispute  his 
title,  or  set  up  an  outstanding  title  against  him, 
&c.,  applies  as  well  to  a  second  or  subordinate 
mortgagee  as  to  a  fli-st.  Wires  v.  Neleon, 
Vt.  18. 

51.  Where  a  mortgagor  took  a  lease  from 
his  mortgagee  for  a  definite  term,  but  contin 
ued  in  possession  after  the  termination  of  the 
lense ;— JJWtf,  that  his  original  liability  as  mort- 
gagor revived  at  the  termination  of  the  lease. 


not  a  tenant  from  year  to  year.    Btedman  v. 
Oaesett,  18  Vt.  846. 

52.  After  the  expiration  of  the  law  day  in  a 
mortgage,  the  mortgagor,  or  one  occupying  his 
position,  is  considered  as  tenant  at  sufferance 
of  the  mortgagee,  and  liable  to  be  evicted  with- 
out notice  to  quit.  The  mortgagee,  in  such 
case,  has  a  right  of  entry  which  he  may  peace- 
ably assert  without  notice  and  without  action ; 
or  he  may,  with  or  without  notice  to  quit, 
bring  ejectment,  and  may  recover  possession 
of  the  land  and  damages  for  use  and  occupation 
after  notice  to  quit,  and  if  no  notice,  then  after 
the  service  of  the  writ— and  this  against  either 
the  mortgagor  or  his  assignee.  Maeon  v.  Oray, 
86  Vt.  811-12.  Stanhury  v.  Dean,  Brayt.  166. 
Aikineon  v.  Burt,  1  Aik.  829.  BaJbeock  v.  Ken^ 
nedy,  1  Vt.  457.  Lyman  v.  Mower,  6  Vt.  845. 
Wilson  V.  Hooper,  18  Vt.  668.  Stedman  v. 
OaseeU,  18  Vt.  846.  LuU  v.  MaWmte,  19  Vt. 
822.  Pierce  v.  Brown,  24  Vt.  166.  CoUamer 
V.  Langdon,  29  Vt.  82. 

53.  Mortgagor's  ownership.  The  mort- 
gagor is  owner  of  the  land  mortgaged,  and, 
under  the  statute,  is  entitled  to  possession  until 
condition  broken.  Even  after  this  he  is  owner, 
and  the  mortgagee  is  a  creditor  having  a  lien 
on  the  land  for  his  debt,  with  the  right  of  pos- 
session. The  mortgagor,  or  his  assignee,  is  so 
far  a  tenant  of  the  mortgagee,  that  the  mort- 
gagee cannot  maintain  trespass  qua.  clau.  until 
he  has  taken  actual  possession.  Merely  for- 
bidding the  mortgagor  to  enter  or  occupy  does 
not  make  him  a  trespasser  by  so  doing.  Hooper 
V.  WiUon,  12  Vt.  695. 

54.  Where  a  mortgagor  with  right  of  re- 
demption took  a  lease  from  the  mortgagee  at  a 
specified  rent,  under  a  stipulation  that  the 
crops  to  be  raised  should  be  the  property  of  the 
lessor  until  pajrment  of  the  rent  -y^Held,  that 
the  crops  raised  by  the  mortgagor  were  subject 
to  attachment  by  his  creditors,  the  mortgagee 
not  being  absolute  owner  of  the  premises 
leased.  The  mortgagor,  in  possession,  is  to  be 
treated,  as  to  third  persons,  as  remaining  the 
owner.     Cooper  v.  Cole,  88  Vt.  186. 

55.  The  mortgagor  and  those  standing  in 
his  right  are  entitled  to  the  rents  and  profits  of 
the  premises  mortgaged,  without  accountabil- 
ity to  the  mortgagee.  Walker  v.  King,  44  Vt. 
601.  8.  C  46  Vt.  626. 

56.  Where  a  mortgagor,  before  condition 
broken,  in  good  faith  cut  wood  upon  the  prem- 
ises for  his  necessary  fire-wood  ;—2r«^  that 
the  title  to  the  wood  vested  in  the  mortgagor 
by  the  severance,  and  that  he  was  not  liable  to 
the  mortgagee  for  removing  it  from  the  prem- 
ises, after  the  law  day  had  expired,  although 
the  mortgage  debt  exceeded  the  value  of  the 
premises.     Wright  v.  Lake,  80  Vt.  206. 

57.  Lapse  of  time  as  affecting  mort- 
imd  he  became  again  a  tenant  at  sufferance,  and  I  gagor's  rights.  An  equity  of  redemption  is  not 
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barrtd  by  the  poasesaion  of  the  mortgagee  for  a 
time  less  than  15  years,  though  there  may  be  a 
difficulty  in  taking  the  accounts.  Merriam  v. 
Bmi^,  14  Yt.  501. 

58.  Where  a  party  had  an  equitable  right 
in  landi,  somewhat  in  the  nature  of  a  mortgage 
with  an  equitable  right  of  redemption  after  for- 
feiture, but  surrendered  possession  and  took  no 
steps  whatever  to  pay  the  sum  due,  and  offered 
no  excuse  for  not  doing  so,  the  court  was  not 
inclined,  after  the  lapse  of  some  six  years 
before  claim  made,  to  allow  a  redemption ;  but 
relief  was  granted,  on  other  grounds,  to  a  pur. 
chaser  from  him.  Smith  y.  BUnsdeU,  17  Vt 
199. 

59.  The  mortgagee— His  interest.  The 
estate  of  a  mortgagee  may  be  attached  and  ex- 
ecution extended  thereon.  WiUdnMm  v.  Lath- 
rop,  Brayt.  168.    (Overruled.) 

60.  A  mere  mortgagee  has  no  attachable 
interest  in  the  lands  mortgaged.  So  held,  where 
the  mortgagee  had  obtained  judgment  by  de- 
fault in  an  action  of  ejectment  upon  his  mort- 
gage,  but  without  foreclosure  of  the  equity  of 
redemption.    Barrett  v.  Sargeant,  18  Vt.  865. 

61.  Tackillg.  A  mortgagee  cannot  pur- 
chase in  a  mortgage  on  a  different  piece  of  land 
and  tack  it  to  his  own  mortgage,  and  so  com 
pel  a  redemption  of  both,  or  neither,  defoe- 
land  V.  Clark,  Brayt.  165. 

62.  The  doctrine  of  tacking  mortgages,  so 
as  to  squeeze  out  an  intermediate  incumbrancer, 
though  he  be  an  attaching  creditor,  is  not 
adopted  in  Vermont.  Chandler  v.  Dyer,  87  Vt, 
845. 

63.  Distinct  remedies.  A  mortgagee  has 
a  right  to  collect  hiadebt  independent  of  the 
mortgage.     C^ttUn  v.  Chittenden,  Brayt.  168. 

64.  A  mortgagee  does  not  lose  his  right  to 
pursue  the  land,  by  allowing  an  action  to  re- 
cover the  debt  to  b€KX)me  barred  by  the  statute 
of  limitations.  Richmond  v.  Aiken,  25  Vt. 
824. 

65.  The  neglect  to  present  a  mortgage  note 
for  allowance  to  the  commissioners  of  claims 
against  the  mortgagor's  estate,  does  not  preclude 
the  enforcement  of  the  mortgage  security. 
QrafUm  Bank  v.  Doe,  19  Vt.  468. 

66.  If  so  presented  and  allowed,  the  mort- 
gage  security  is  not  affected  thereby,  nor  the 
right  to  foreclose.  PutJiam  v.  Russell,  17  Vt. 
54. 

67.  Where  claims  secured  by  mortgage  are 
allowed  against  the  estate  of  the  mortgagor, 
the  mortgagee  will  be  entitled  to  the  same  pro- 
portionate dividend  as  the  other  creditors ;  nor 
will  his  mortgage  security  be  defeated  or  im- 
paired thereby,  nor  lessened  beyond  the  divi- 
dend paid.     Walker  v.  Barktr,  26  Vt.  710. 

68.  Where  a  mortgagee  had  procured  an 
allowance  of  the  mortgage  claims  against  the 
estate  of  the  mortgagor,  and  afterwards,  at  the 


administrator's  sale,  bought  in  the  equity  of 
redemption,  subject  to  the  application  upon 
the  mortgage  of  the  dividend  to  be  struck  upon 
the  allowed  claims ; — Held,  that  he  was  entitled 
to  such  dividend.    Ih, 

$9.  A  mortgagee  is  not  obliged  to  foreclose 
for  all  the  mortgage  notes.  He  may  withhold 
a  part  from  entering  into  the  decree,  and  after- 
wards sue  them  at  law.  Langdon  v.  Paul,  20 
Vt.  217. 

70.  A  mortgagee  may  legally  hold  two 
mortgages  on  different  pieoes  of  land  to  secure 
the  same  debt,  and  may  foreclose  the  mortgage 
upon  one  piece  without  the  other ;  and  a  fore- 
closure of  the  one  would  bar  a  foreclosure  of  the 
other  only  in  case  the  land  foreclosed  should 
be  equal  in  value  to  the  debt.  In  that  case  it 
would  be  a  bar,  for  the  debt  would  be  thereby 
paid.    Burpee  v.  Parker,  24  Vt.  567. 

71.  Lapse  of  time.  Where  there  has 
been  no  entry  by  the  mortgagee  nor  payment 
of  interest  by  the  mortgagor,  the  presumption 
of  payment  of  the  mortgage  becomes  absolute 
after  the  lapse  of  fifteen  years,  like  the  bar>  of 
the  statute  of  limitations.  It  is  a  presumption 
of  law,  and  conclusive,  unless  encountered  by 
distinct  proof  of  recognition  of  the  subsistence 
of  the  mortgage.  WhUneyy,  French,  ^YX,M». 

72.  The  interest  of  a  mortgagee,  being  but 
a  chattel  interest,  and  always  in  a  condition  to 
be  enforced  by  some  one,  the  operation  of  the 
presumption  of  payment  by  lapse  of  time  is 
not  interrupted  by  the  succession  of  rights  to 
the  mortgage — as,  by  death  of  the  mortgagee, 
&c.    lb. 

73.  lAJnnction  against  waste.  A  mort- 
gagee is  entitled  to  an  injunction  to  restrain 
waste  by  the  mortgagor,  by  which  the  mort- 
gage security  is  in  danger  of  being  reduced 
in  value  below  the  amount  of  the  mortgage 
debt.     HaeUnge  v.  Perry,  20  Vt.  272. 

74.  The  court,  in  such  case,  will  not  only 
restrain  future  waste  by  injunction,  but,  if  the 
bill  be  framed  to  that  end,  will,  as  incident  to 
the  injunction,  proceed  to  take  an  account  of 
the  waste  committed,  and  decree  satisfaction 
therefor.    Dk 

75.  And  such  decree  will  be  made,  not 
only  against  the  mortgagor,  but  against  such 
as  acted  under  license  from  him,  having 
knowledge  of  the  rights  of  the  mortgagee.    lb, 

76.  Right  of  entry.  A  mortgagee,  after 
condition  broken,  has  a  right  of  entry  which  he 
may  assert  by  peaceably  entering,  without 
notice  and  without  an  action  of  ejectment; 
Wile(m  V.  Hooper,  18  Vt.  658. 

77.  —and  right  of  action.  A  mort- 
gagee of  lands  after  condition  broken  (but  not 
before)  is  entitled  to  possession,  and  may  then 
maintain  trespass  for  an  injury  thereto  done 
after  breach  of  the  condition.  Harris  v.  fTdgriMt, 
84  Vt.  220. 
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78.  After  the  coDdition  of  a  mortgage  is 
broken,  the  mortgagee  is  to  be  regarded  at  law 
as  the  owner  of  the  mortgaged  premises,  and 
entitled  to  immediate  possession ;  and  any  tim- 
ber thereafter  cut  upon  the  premises  by  the 
mortgagor,  or  those  acting  under  him,  is  to  be 
regarded  as  tortiously  taken,  and  the  title 
thereto  remains  in  the  mortgagee,  the  same  as 
before  severance.  Wright  v.  Lake,  80  Vt.  206. 
Morey  v.  McOnire,  4  Vt.  327.  LuU  y.  Matthew, 
19  Vt.  822.  Langdan  v.  Paul,  22  Vt.  205.  44 
Vt.  802. 

79.  After  condition  broken,  the  interest  of 
the  mortgagor  in  the  premises  mortgaged  be- 
comes, at  law,  absolutely  vested  in  the  mort- 
gagee, and  he  has  the  right  of  immediate  posses- 
sion ;  and  for  any  act  essentially  impairing  the 
inheritance,  and  not  mere  acts  of  occupation, 
he  may  mcrintain  trespass  qua.  elau.  Hagar  v. 
Brainerd,  44  Vt.  294. 

80.  The  right  of  entry  upon  land  mortgaged 
is  not  lost  to  the  mortgagee,  either  by  presump- 
tion or  the  statute  of  limitations,  except  by  a 
continued  interruption  and  ouster  for  the  term 
of  fifteen  years.  This  interruption,  or  ouster, 
ceases  upon  the  acknowledgment  of  the  title 
of  the  mortgagee  by  the  owner  of  the  equity  of 
redemption,  or  by  the  owner  of  the  equity  in 
part,  if  the  title  subsequently  comes  to  him. 
Such  acknowledgment  is  a  virtual  compromise 
of  any  prior  ouster.  Hiehmond  v.  Aiken,  25 
Vt.  824. 

81.  For  wood  or  timber  cut  by  the  mort- 
gagor upon  the  mortgaged  premises  after  con- 
dition broken,  and  converted,  the  mortgagee 
may  maintain  trover,  or  (sembls)  an  action  on 
the  case  in  the  nature  of  waste.  Langdan  v. 
Paul,  22  Vt.  205.  JTuUhins  v.  Lathrop.  lb, 
210. 

82.  Bents  and  proiits.  Notice  given  by 
a  mortgagee  to  a  tenant  or  assignee  of  the 
mortgagor,  after  the  law  day  has  expired,  that 
the  mortgagee  claims  the  possession  and  pay- 
ment of  the  rents  and  profits,  is  equivalent  to  a 
notice  to  quit ;  after  which,  the  mortgagor  can 
not  recover  therefor,  but  they  may  be  recover- 
ed by  the  mortgagee  as  damages  in  ejectment. 
Babooek  v.  Kennedy,  1  Vt.  457,  462.  Stedman 
V.  Ga$»eU,  18  Vt.  852.  Mason  v.  Orap,  86 
Vt.  808. 

83.  A  had  mortgaged  land  to  the  defendant 
and,  after  condition  broken,  conveyed  it  to  the 
plaintiff,  who  had  notice  of  the  mortgage.  In 
May,  one  K  went  into  possession  under  separate 
contracts  with  the  plaintiff  and  the  defendant, 
to  hold  as  tenant  of  each,  neither  knowing  of 
the  contract  made  by  E  with  the  other  until 
the  next  December,  although  the  plaintiff,  soon 
after  his  contract  with  E,  knew  that  the  de- 
fendant claimed  of  E  the  rents  and  profits. 
Held,  that  in  law  E  was  the  tenant  of  the  de- 


and  profits  as  against  the  plaintiff.    Maton  ▼. 
Oray. 

84.  Mortgagee  in  poasession.  A  mort- 
gagee  in  possession  after  condition  broken, 
whether  before  or  after  the  entering  of  a  decree 
of  foreclosure,  is  not  accountable  at  law  to  the 
mortgagor  for  rents,  profits,  or  management  of 
the  estate,  or  for  waste  committed,  while  he 
was  so  in  possession.  The  only  remedy  of  the 
mortgagor  is  in  equity,  as  incident  to  his  equit- 
able right  to  redeem.  8e<H>er  v.  Durante  89 
Vt.  108.     Chapman  v.  8mia,  9  Vt.  158. 

85.  M,  a  mortgagee  in  possession  after  con- 
dition broken,  let  D  occupy  under  a  covenant 
that  D  should  keep  the  estate  in  repair.  L,  the 
mortgagor,  redeemed,  and,  for  his  own  benefit, 
sued  D  at  law  in  the  name  of  M,  but  against 
the  will  of  M  (though  offering  him  an  indem- 
nity), for  a  breach  of  this  covenant  happen- 
ing before  the  redemption.  Held,  that  the 
action  would  not  lie,  and  it  was  dismissed  upon 
motion.    Seaver  v.  Durant. 

86.  A  mortgagee  in  possession  is  not  re- 
quired, in  a  suit  against  a  stranger  for  an  injury 
to  his  possession,  to  make  proof  of  the  mort- 
gage debt.    HuU  v.  Fuller,  7  Vt.  100. 

III.    Assignment;  Subrogation;    Contbibu- 

TION, 

87.  Assignment.  The  assignment  of  a 
mortgage  written  on  the  back  of  the  mortgage 
and  executed  as  a  deed  of  lands,  quitting  and 
assigning  all  the  right,  title  and  interest  of  the 
mortgagee  "in  or  to  the  within  mortgage  deed," 
was  held  to  convey  such  title  as  to  sustain  eject- 
ment by  the  assignee.  Stewart  v.  Thompstm, 
8Vt.  255. 

88.  The  law  does  not  require  the  assign- 
ment of  a  mortgage  to  be  recorded,  as  essential 
to  its  validity,  nor  is  this  necessary  for  the  pur- 
poses of  a  foreclosure;  and  as  the  mortgage 
debt  may  be  assigned  by  parol,  it  follows  that 
the  mortgage  security,  which  is  a  mere  incident 
of  the  debt,  may  be  transferred  in  the  same 
way.  Pratt  v.  Bank  of  Bennington,  10  Vt. 
298.    21  Vt.  888.    22  Vt.  I89. 

89.  W  mortgaged  lands  to  H,  who  assigned 
the  notes  and  mortgage  to  the  orator.  This 
assignment  was  not  recorded.  Afterwards,  W, 
by  general  deed  of  quit-claim,  released  to  H, 
and  H  mortgaged  to  the  defendants,  who  had 
no  notice  of  the  assignment.  On  a  bill  to  fore- 
close;—JJ^M,  that  the  orator's  preference  was 
not  Tost,  and  that  he  was  entitled  to  a  decree 
of  foreclosure.  Pratt  v.  Bank  of  Benning- 
ton, 

90.  The  assignment  of  a  debt  secured  by 
mortgage  carries  with  it  the  security  as  an  in- 
cident, unless  there  be  an  agreement  to  the  con- 
trary ;  and  this,  although  the  mortgage  be  not 


fendant,  and  that  he  was  entitled  to  the  rents 'assigned  or  delivered,  and  though  the  assignee 


Digitized  by 


Google 


468 


MORTGAGE,  IIL 


may.not  know  of  the  existence  of  the  security. 
Kei/e$  V.  Wood,  21  Vt.  881. 

91.  H  and  T  being  joint  mortgagees  in  a 
mortgage  given  to  secure  a  debt  due  them 
jointly,  T,  by  deed,  assigned  his  moiety  in  the 
mortgaged  premises  to  E.  The  mortgagor 
paid  H  his  half  of  the  mortgage  debt,  where- 
upon  H  delivered  the  mortgage  notes  to  E 
Afterwards,  the  mortgagor  mortgaged  the  same 
lands  to  8  who  went  into  possession,  H  having 
in  the  meantime  deceased.  On  a  bill  by  E 
against  the  mortgagor  and  S,  to  foreclose  for  a 
moiety  of  the  original  mortgage  debt ; — J3>W, 
(1),  that  the  conveyance  by  T  to  the  orator 
enUtled  him  to  hold  the  premises  until  the 
mortgage  debt  was  paid ;  (2),  that  the  delivery 
of  the  mortgage  notes  by  H  to  the  orator  was 
sufficient  without  a  formal  assignment  or  in- 
dorsement; (8),  that  the  bill  was  properly 
brought  by  the  orator  alone,  and  that  he  was 
entitled  to  a  decree  of  foreclosure  for  a  moiety 
of  the  original  mortgage  debt,  on  production  of 
the  notes.     King  v.  Ha/nrington,  2  Aik.  8 

92.  Upon  the  death  of  a  mortgagee  before 
foreclosure,  his  legal  title  and  interest  in  the 
mortgaged  premises  vests  in  his  executor  or 
administrator,  to  be  administered  as  assets  of 
the  estate ;  and  this  legal  title  the  executor  or 
administrator  may  convey  by  deed,  so  as  to 
give  his  grantee  all  the  rights  of  the  mortgagee. 
Pierce  v.  Broum,  24  Vt.  165.  CoUamer  v. 
Langdon,  29  Vt.  82. 

93.  Where  an  estate  was  settled  and  divid- 
ed by  amicable  arrangement  of  the  heirs,  as- 
signing to  one  of  them  a  note  and  mortgage, 
part  of  the  estate,  without  the  appointment  of 
an  administrator  or  any  proceedings  in  the  pro- 
bate court,  a  foreclosure  was  allowed  in  favor 
of  such  heir,  no  creditor  of  the  estate  objecting, 
upon  the  orator's  filing  an  indemnity  to  protect 
the  defendant  against  being  again  called  upon 
for  payment.    Babbitt  v.  Botom,  82  Vt.  487. 

94.  The  debt  in  several  notes.  Where 
all  the  notes  secured  by  a  mortgage  are  assigned, 
the  mortgage  passes.  Where  a  part  are  assigned 
and  a  part  retained,  it  is  entirely  a  matter  of 
contract  between  the  mortgagee  and  the  as- 
signee, how  and  for  whose  benefit  the  mortgage 
shall  be  held;  it  is  matter  of  intention  and 
mutual  understanding.  Langdon  v.  Keithy  9 
Vt.  299.  10  Vt.  298.  21  Vt.  888.  lb,  554. 
Wright  V.  Parker,  2  Aik.  212. 

95.  Where  a  mortgage  was  given  to  secure 
several  notes,  and  all  the  notes  were  assigned 
except  one,  and  the  whole  mortgage  was  as- 
signed ;—ffeldj  that,  as  between  the  mortgagee 
and  the  assignee,  the  assignee  had  acquired  the 
whole  interest  in  the  mortgage,  yet,  as  against 
the  mortgagor,  the  mortgage  remained  to  the 
mortgagee  as  a  security  for  the  note  not 
assigned.    Langdon  v.  Keith. 

96.  If  part  of  a  debt,  as  one  or  more  of  sev 


eral  notes  secured  by  the  same  mortgage,  be 
assigned,  a  pro  rata  portion  of  the  mortgage 
security  accompanies  the  part  of  the  debt 
assigned,  in  the  absence  of  a  contract  to  the 
contrary.  Keyes  v.  Wood,  21  Vt.  881.  28  Vt. 
662. 

97.  And  this,  although  the  residue  of  the 
debt,  together  with  the  mortgage,  be  after- 
wards assigned  to  another  party.  Belding  y. 
Jfan^,  21  Vt.  550. 

98.  A  held  certain  notes,  payable  at  ditfer- 
ent  dates  and  secured  by  the  same  mortgage, 
which  he  had  received  of  6  and  held  as  collat- 
eral security  for  B*s  indebtedness  to  him.  B 
afterwards  procured  A  to  transfer  to  C,  to 
whom  B  was  indebted,  a  portion  of  these  notes, 
which  C  was  to  hold  as  collateral  security  for 
B's  indebtedness  to  him,  and  B  agreed  with  C 
that  the  mortgage  should  stand  as  a  prior  secur- 
ity to  him  for  the  notes  so  assigned ;  and  B 
returned  to  A  other  securities  of  value  equal  to 
the  notes  so  assigned.  On  a  petition  by  A  to 
foreclose ; — Held,  that  C  acquired  a  priority  in 
the  mortgage  under  bis  agreement  with  B; 
that  B  was  the  general  owner  of  the  notes  and 
acted  for  himself  and  with  reference  to  his  own 
interest,  as  he  properly  might,  in  the  making 
of  that  contract ;  and  that  he  was  agent  for  A 
only  so  far  as  to  protect  and  keep  good  the  col- 
lateral security  to  A.  Oeorge  v.  Woodward,  40 
Vt.  672. 

99.  After  foreclosure  by  the  assignee  of 
part  of  certain  mortgage  notes,  and  no  redemp- 
tion, partition  of  the  lands  between  him  and 
the  assignee  of  the  other  notes  was  ordered, — 
the  several  assignmedts  having  transferred  to 
each  a  proportionate  part  of  the  mortgage 
security.     Wright  v.  Parker,  2  Aik.  212. 

100.  Subrogation.  Where  several  persons 
are  interested  in  land  incimibered  by  a  mort- 
gage, whether  as  owners  of  distinct  parcels  or 
as  tenants  in  common  of  the  whole,  each  is  at 
Jiberty  to  redeem  for  the  protection  of  his  own 
interest,  and  when  he  so  redeems  he  becotaes 
substituted  in  equity,  in  the  place  of  the  mort- 
gagee, and  is  entitled  to  hold  the  land,  as  if  the 
mortgage  existed,  until  the  others  pay  him 
their  shares  of  the  incumbrance — their  shares 
being  the  pro  rata  value  of  their  respective 
interests— and  may  enforce  this  right  by  bill  to 
foreclose.  Hubbard  v.  Aeeutney  MiU  Co,,  20 
Vt.  402. 

101.  Payment  of  money  due  upon  a  mdrt- 
gage  may  operate  to  cancel  it,  or  in  the  nature 
of  an  assignment  of  it,  as  may  best  subserve 
the  purposes  of  justice,  and  the  just  and  true 
Interest  of  the  parties.  The  purpose,  however, 
must  be  innocent,  and  injurious  to  no  one. 
BuUard  v.  Leach,  27  Vt.  491.    44  Vt.  644. 

102.  A  subsequent  incumbrancer,  or  one 
who  has  acquired  a  legal  or  equitable  interest 
in  mortgaged  premises,  who  so  stands  in  refer- 
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ence  to  the  property  that  it  becomeg  his  inter- 
est and  duty  to  pay  off  the  prior  incumbrance 
for  his  own  protection,  may  do  so,  and  will 
then  be  treated  as  the  equitable  assignee  of 
such  prior  mortgage,  and  may  keep  it  on  foot 
as  against  intervening  incumbrancers.  Ah'ter, 
as  to  a  volunteer.    Downer  v.  Wilion,  28  Vt.  1. 

103.  Where  one  advanced  money  to  a  mort- 
gagor to  redeem  a  first  mortgage,  and  took  a 
usurious  note  additional,  or  as  bimus,  and  a 
mortgage  on  the  same  premises  to  secure  such 
noie;—ffeldy  that  as  to  intermediate  incum- 
brancers, he  was  a  volunteer,  and  could  not  be 
subrogated  to  the  rights  of  the  first  incum- 
brancer,   lb, 

104.  Where  the  holder  of  an  estate  pays  off 
a  previous  existing  mortgage,  a  payment  neces- 
sary to  be  made  to  save  his  estate,  no  assign- 
ment to  him  of  the  mortgage,  nor  proof  of  an 
intention  on  his  part  to  keep  it  alive,  is  neces- 
sary to  give  him  the  benefit  of  it— his  payment 
of  it,  together  with  its  relation  to  his  estate, 
being  in  aid  of  his  title,  to  strengthen  and  up-, 
hold  it,--except  in  certain  exceptional  cases. 
Walker  v.  King,  44  Vt.  601.  S.  C.  46  Vt.  526. 

105.  The  petitioner  took  a  mortgage  of  the 
equity  of  redemption  of  redeeming  three  prior 
mortgages— that  is,  a  fourth  mortgage.  The 
defendants,  F  and  M,  purchased  the  mortgagor's 
final  equity  and  paid  therefor,  as  agreed,  the 
first  two  mortgages  and  a  certain  agreed 
sum  on  the  third,  and  thereupon  went  into 
possession,  and  they,  and  the  other  defendants, 
their  assigns,  ever  after  occupied  the  premises, 
taking  the  rents  and  profits  to  themselves.  On 
this  petition,  both  to  redeem  and  to  foreclose ; 
—Held,  (1),  that  the  defendants  were  not  liable 
to  account  for  the  rents  and  profits;  (2), 
that  the  defendants,  to  the  extent  of  their  pay- 
ments of  the  previous  mortgages,  were  subro- 
gated to  the  rights  of  those  mortgagees,  and 
Uiose  mortgages  constituted  part  of  their  title ; 
(8),  that  they  were  entitled  to  interest  on  such 
mortgages,  to  be  computed  according  to  the 
terms  thereof  (annual  interest),  except  as  to 
those  which  had  been  merged  in  a  decree;  and 
on  those,  simple  running  interest ;— and  a  de- 
cree of  foreclosure  was  ordered  for  the  peti- 
tioner upon  redemption  of  the  previous  mort- 
gages,   lb, 

106.  A  court  of  chancery  will  uphold  a 
mortgage  for  the  benefit  of  a  party  who  has 
advanced  money  upon  it,  when  equity  requires 
it ;  and  it  is  not  indispensable  that  there  should 
be  an  agreement  that  the  mortgage  should  be 
kept  on  foot.  This  is  often  done  when  there 
is  no  agreement  at  all  to  that  effect,  but  where 
the  money  paid  was  intended  as  a  payment  and 
satisfaction  of  the  mortgage.  But  a  court  of 
equity  will  not  convert  a  pa3rment  into  a  pur- 
chase, in  favor  of  a  party  advancing  the  money, 
when  there  is  a  superior  countervailing  equity 


in  another  party.  Peek,  J.,  in  Milier  v.  Rut,  d 
Wa8h,Ii,  Co.,  40  Yi,40S. 

107.  A  mortgagee  cannot  be  compelled  to 
rely  upon  a  portion  of  the  mortgaged  premises, 
though  adequate  security.  To  do  this,  would 
be  to  make  contracts  for  the  parties,  not  to  en- 
force them.  But  where  one's  right  arises  out 
of  the  chancery  principle  of  subrogation,  this 
not  being  by  force  of  the  contract  of  mortgage, 
his  right  by  substitution  is  not  necessarily  co- 
extensive with  that  of  the  mortgagee,  but  may 
be  limited,  as  may  be  equitable.  Bailey  v. 
Warner,  28  Vt.  87. 

108.  A  sold  to  B  a  piece  of  land  subject  to 
an  outstanding  mortgage,  but,  by  mutual  mis- 
take, his  deed  described  only  an  adjoining 
piece  to  which  he  had  no  title.  B  took  posses- 
sion of  the  parcel  so  sold  and  intended  to  be 
conveyed.  The  oratrix,  a  creditor  of  B,  attached 
all  B's  real  estate  in  the  town,  and  levied  her 
execution  upon  an  undivided  part  of  B's  equity 
of  redemption  in  the  parcel  so  occupied  by  B. 
Before  this,  C  had  paid  for  B  the  outstanding 
mortgage,  and,  between  the  attachment  and  the 
levy,  by  agreement  with  B,  took  for  his  security 
a  quit-claim  deed  from  A  of  the  premises,  by  a 
true  description.  Held,  that  the  attachment 
and  levy  gave  the  oratrix  an  equitable  title  ac- 
cording to  her  levy  ;  that  the  attachment  was 
such  constructive  notice  of  her  lien,  that  C 
could  not  thereafter  defeat  it  by  getting  in  the 
legal  title,  unless  having  a  superior  equity ; 
that  his  equity,  arising  by  way  of  subrogation 
under  the  mortgage,  was  not  necessarily  co- 
extensive with  the  rights  of  the  mortgagee ; 
and  it  appearing  that  the  remainder  of  the 
premises,  not  levied  upon,  was  sufficient  to  pay 
C's  claim,  a  decree  was  ordered  that  B  and  C 
should  convey  to  the  oratrix  the  part  embraced 
in  her  levy.    lb. 

109.  Where  one,  pending  the  running  of  a 
decree  of  foreclosure,  set  off  upon  execution 
the  land  mortgaged  ^^Held,  that  he  incurred 
thereby  no  duty  to  the  mortgagor  to  redeem, 
and  that  he  might  properly  purchase  in  the 
right  of  the  mortgagee  and  take  a  conveyance 
thereof,  and  thus,  after  the  expiration  of  the 
decree  without  redemption  by  the  mortgagor, 
be  would  become  vested  with  the  absolute  title. 
Tichout  V.  Harmon,  2  Aik.  87. 

110.  A  creditor  levied  his  execution  upon 
his  debtor's  equity  of  redemption  in  land,  and, 
to  protect  the  same,  paid  off  a  decree  of  fore- 
closure of  the  mortgage,  about  to  expire.  To 
do  this,  he  borrowed  money  of  the  orator  and 
gave  a  mortgage  therefor  upon  the  same  land. 
The  levy  proved  defective,  and  the  debtor  con- 
veyed to  the  defendant.  Held,  that  the  money 
paid  to  discharge  the  first  mortgage  was  a 
charge  upon  the  land  in  the  hands  of  the  de- 
fendant. Payne  v.  Hathaway,  8  Vt.  212.  20 
Vt.  888. 
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111.  Heldy  also,  that  neither  the  original 
creditor,  nor  debtor,  waa  a  necessary  party  to 
thebiU.    Ih. 

112.  One  who  levies  upon  an  equity  of  re- 
demption and  pays  off  the  mortgages  to  which 
his  levy  is  subject,  becomes  thereby  in  equity 
the  assignee  of  them,  and  is  entitled  to  all  the 
rights  of  the  mortgagees  in  the  premises,  and 
to  set  up  any  defense  to  a  prior  mortgage  which 
they  might  have.  Warren  v.  Warren^  80  Vt. 
580. 

113.  Where  the  defendant  held  the  title  of 
a  levying  creditor  upon  an  undivided  part  of 
an  equity  of  redemption,  and  had  paid  the 
mortgage  after  it  had  become  due,  and  the 
plaintiff  made  a  levy,  subsequent  to  that  of  the 
defendant,  upon  an  undivided  part  of  the  same 
equity; — Held^  that  the  plaintiff  could  not 
maintain  ejectment  to  be  let  into  possession  as 
a  co-tenant,  since  the  defendant  by  paying  the 
mortgage  stood  upon  the  prior  and  paramount 
right  of  the  mortgagee  to  possession.  Benton 
V.  MeFarland,  26  Vt.  610. 

114.  Where  the  orator,  by  levy  of  execu- 
tion,  had  become  owner  of  part  of  an  equity 
of  redemption  in  lands,  and  as  such  had  re- 
deemed a  previous  decree  of  foreclosure; — 
Heldy  that  he  should  be  treated  as  assignee  of 
the  mortgage,  although  the  pa3rment  of  the 
money,  received  by  the  clerk,  was  certified  on 
the  record  to  be  ''a  full  discharge  of  the 
decree;"  and  that  he  could  enforce  contribution 
from  the  other  part  owners  of  the  equity,  ac- 
cording to  their  interests.  Wheeler  v.  WiUardy 
44  Vt.  640. 

1 15.  B  gave  A  a  mortgage  of  lands  of  which 
8  held  a  prior  mortgage.  Afterwards,  B  pro- 
posed to  A  that  he  should  take  the  lands  at  an 
appraisal  to  apply  upon  his  mortgage.  To  this 
A  assented,  provided  the  lands  should  be 
released  from  the  mortgage  to  8.  B  then 
agreed  with  8  to  substitute  other  security  for 
the  mortgage  ,to  him,  and  thereupon  8  sent  a 
letter  to  A,  in  which  he  agreed  to  discharge  all 
his  claims  on  the  lands,  in  case  B  should  make 
arrangements  with  A,  and  B  should  desire  it. 
Relying  upon  this  letter,  A  agreed  with  B  to 
have  the  lands  appraised  and  to  receive  them 
upon  his  debt,  and  notice  of  this  arrangement 
was  given  to  8.  The  lands  were  afterwards 
appraised,  and  B  conveyed  them  to  A,  and  A 
surrendered  to  him  the  mortgage  notes.  On  a 
bill  to  foreclose  brought  by  8  against  B  and  A ; 
— Held,  that  the  mortgage  of  8  should  be  post- 
poned to  the  title  of  A,  although  B  had  not 
fully  performed  his  agreement  with  8.  Bimonds 
V.  BraiDn,  18  Vt.  381. 

116.  A  private  corporation  gave  its  note 
secured  by  mortgage,  on  which  note  C  and  sev- 
eral others  were  sureties.  Afterwards  C  became 
owner  of  the  entire  capital  stock,  and,  in  con- 
sideration of  the  assignment  to  him  by  the  other 


sureties  of  their  stock,  agreed  with  them  to  pay 
all  debts  of  the  corporation  on  which  they  were 
sureties,  and  save  them  harmliMi.  F  aflei^ 
wards  became  surety  for  C  to  the  mortgagee 
and  paid  the  mortgage  debt,  and  the  mortgagor 
assigned  the  mortgage  to  F,  and  F  to  the  orator. 
On  a  bill  to  foreclose  \~Held,  that  C  remained 
surety  for  the  corporation,  notwithstanding  his 
said  agreement  with  the  other  sureties,  and 
that  F  by  his  payment  for  C  became  subrogated 
to  the  rights  of  the  mortgagee,  as  C  would  have 
been  if  the  payment  had  been  made  by  him ; 
and  that  the  orator  could  enforce  the  mortgage 
both  against  the  corporation,  and  a  creditor  of 
the  corporation  who  had  attached  the  estate 
after  the  execution  of  the  mortgage.  MeVan- 
feis  V.  Flower  Brook  Mfg.  Co.,  22  Vt.  274.  44 
Vt.  610. 

117.  Certain  land  was  subject  to  a  mortgage, 
then  to  an  attachment  lien,  and  then  to  another 
mortgage.  The  first  mortgagee  brought  his  bill 
to  foreclose,  making  the  mortgagor  and  the  sub- 
sequent mortgagee  defendants,  and  obtained  his 
decree.  The  attaching  creditor  then  obtained 
his  judgment  and  levied  his  execution  on  the 
land,  subject  to  the  first  mortgage.  The  second 
mortgagee  duly  made  redemption  of  the  decree 
of  foreclosure.  Held,  that  the  second  mort- 
gagee became  thereby  entitled  to  be  subrogated 
to  all  the  equitable  rights  of  the  first  mortgagee, 
and  to  hold  the  land  as  his  security  for  reim- 
bursement of  the  redemption  money  paid,  as 
against  the  attaching  creditor*  and  a  decree  of 
foreclosure  was  granted  him  accordingly. 
Downer  v.   Fox,  20  Vt.  888. 

118.  An  attachment  of  land  creates  a  spe- 
cific lien,  and  gives  the  attaching  creditor  a 
right  to  redeem  from  a  previous  incumbrance, 
even  before  he  has  obtained  judgment.  Hence, 
his  payment  of  a  previous  mortgage  is  not  re- 
garded as  a  voluntary  payment  in  extinguish- 
ment of  the  mortgage,  but  is  the  exercise  of  a 
legal  right,  and  keeps  such  mortgage  alive  as 
against  the  mortgagor  and  all  incumbrancers 
subsequent  to  the  attachment,  although  he  may 
satisfy  his  judgment  upon  other  than  the 
attached  property.  Chandler  v.  Dyer,  87  Vt. 
845. 

119.  C  attached  lands  subject  to  a  mortgage 
to  D.  D  then  took  a  second  mortgage  of  the 
same  lands,  and  afterwards  foreclosed  each 
mortgage  by  separate  bills.  Before  the  first 
decree  became  absolute,  C  redeemed  it  by  de- 
positing the  amount  with  the  clerk  of  the  court, 
which  D  received  and  retained.  The  second 
decree  became  absolute  without  redemption, 
and  D  took  possession  under  it.  C  was  not  made 
a  party  to  either  bill  of  foreclosure.  He  did 
not  obtain  judgment  in  his  attachment  suit 
until  after  such  second  decree  had  run,  and 
then  levied  his  execution  upon  other  property 
of  his  debtor.    In  a  bill  by  0  against  D,  pray- 
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ing  that  be  pay  the  amount  paid  bj  C  to 
redeem  the  first  mortgage,  or  be  foreclosed; — 
ffeid,  that  he  was  entitled  to  the  relief  claimed. 
Jb. 

120.  The  defendant,  while  a  married 
woman,  bought  a  farm  for  $700,  and  paid 
towards  it  $500,  and  she  and  her  husband 
mortgaged  back  the  farm  to  secure  her  and  her 
husband's  note  for  the  balance,  $200.  She 
afterwards  through  a  trustee  conveyed  an  un- 
divided interest  in  the  farm  to  her  husband,  and 
he  agreed  to  pay  the  mortgage.  The  mortgage 
was  foreclosed,  and  during  the  running  of  the 
decree  they  were  divorced,  and  she,  afterwards, 
paid  towards  redeeming  the  decree  such  pro- 
portional part  as  her  interest  in  the  land  bore 
to  the  whole,  and  the  balance  of  the  decree  was 
paid  by  the  orators,  creditors  of  the  husband, 
who  had  levied  their  executions  on  his  equity 
of  redemption.  These  levies  turned  out  to  be 
defective  and  void.  The  defendant  afterwards 
got  judgment  against  her  former  husband,  and 
set  off  on  her  execution  his  interest  in  the  land, 
disregarding  the  other  levies.  In  a  bill  brought 
by  such  other  creditors  to  compel  the  defend- 
ant  to  repay  the  sums  pdd  by  them  in  redemp- 
tion of  the  mortgage,  they  were  found  to  be 
chargeable  with  notice  of  the  arrangement 
between  her  and  her  former  husband,  and  that 
he  was  to  pay  the  mortgage.  Held^  that  her 
equity,  by  subrogation  to  the  rights  of  the 
mortgagee,  was  superior  to  theirs  as  to  the  sum 
advanced  by  her,  and  that  she  had  acquired  the 
legal  right  by  her  levy;  and  the  bill  was  dis- 
missed.    SUcens  v.  Qoodenough,  26  Vt.  676. 

121.  The  defendant,  a  widow,  had  a  home- 
stead right  which  had  passed  to  her  by  the 
decease  of  her  husband,  and  had  been  set  out 
by  the  probate  court,  and  which  was  covered 
by  two  mortgages  executed  in  the  lifetime  of 
her  husband.  The  first  mortgagee  had  waived 
payment  of  his  mortgage  for  the  benefit  of  the 
defendant,  who  was  his  mother,  and  had  dis- 
charged his  mortgage.  Heldy  that  the  second 
mortgagee  was  not  entitled  to  a  decree  of  fore- 
closure without  first  paying  the  defendant  the 
amount  of  the  first  mortgage.  Spauldiiig  v. 
Crane,  46  Vt.  292. 

122.  Ck>ntribation.  Where  a  third  person 
became  interested  through  necessity,  or  from 
motives  other  than  voluntary  speculation,  in  a 
portion  of  lands  mortgaged,  he  was  allowed 
his  choice,  whether  to  pay  the  whole  mortgage 
debt  and  take  an  assignment  of  the  whole  mort- 
gage, or  to  have  the  mortgage  debt  apportioned 
between  the  two  parcels  according  to  their 
value,  and  to  redeem  his  parcel  by  paying 
according  to  the  ai^>ortionment  Chittenden  v. 
Bamqfy  1  Vt.  28.  (Limited,  or  overruled,  in 
Gates  V.  Adams,  24  Vt.  70.  Lyman  v.  Lyman, 
82  Vt  79. 

123.  Where  the  orator,  in  order  to  free  his 


land  of  an  existing  incumbrance  which  cov- 
ered also  the  land  of  the  defendant,  was  com- 
pelled to  pay  such  incumbrance,  the  court  deopeed 
contribution  from  the  defendant  proportioned 
to  the  relative  value  of  the  respective  parcels. 
Lyma/n  v.  LittU,  15  Vt.  576.  Payne  v.  Hotkey 
tcay,  8  Vt.  212. 

124.  Where  two  or  more  estates  are  sul]^|ect 
to  the  same  mortgage,  the  general  ru]e  of 
equity,  as  to  contribution,  is,  that  all  the  estates 
concerned,  whether  defined  by  quantity  of 
interest  and  duration,  or  by  extent  of  territory, 
shall  contribute  according  to  their  relative 
values  at  the  time  the  contribution  becomes 
obligatory,  which  is  when  the  debt  falls  due ; 
—for,  until  then  there  is  no  power  to  compel 
payment,  or  contribution.  Lanfarth  v.  Smith, 
28  Vt.  247. 

125.  The  orator  having  a  mortgage  of  one 
parcel  of  land,  afterwards  took  of  the  debtor 
a  mortgage  of  another  parcel  to  secure  the  same 
debt,  and  afterwards  caused  to  be  entered  on 
the  margin  of  the  record  of  the  first  mortgage, 
under  his  hand  and  seal,  the  following :  '*  This 
mortgage  is  discharged,  a  second  mortgage 
having  been  given  of  other  lands  to  secure  the 
same  debt."  The  lands  embraced  in  the  second 
mortgage  had,  before  such  entry  on  the  record, 
been  conveyed  by  the  mortgagor  in  parcels  to 
sundry  persons,  defendants.  Upon  a  bill  to 
foreclose  the  second  mortgage  ;—2r(0M,  that, 
prima  facie,  the  orator  had  the  right  to  go 
against  either  piece  of  land  for  his  debt,  and  if 
the  defendants  would  compel  him  to  go  alto- 
gether against  the  other,  they  must  show  such  a 
state  of  the  title  as  would  enable  the  orator  to 
get  his  pay  by  so  doing ;  or  else,  charge  him 
with  the  release  under  such  a  state  of  facts  and 
knowledge,  as  to  make  it  an  express  fraud  upon 
the  defendants  ;-<-and,  the  answer  lacking  such 
allegations,  a  decree  of  foreclosure  was  ordered. 
Qatee  v.  Adams,  24  Vt.  70. 

126.  A  sale  of  mortgaged  premises,  under 
our  practice,  is  never  decreed.  All,  then,  which 
could  be  consistent  with  the  rights  of  the  mort- 
gagee, where  the  mortgaged  estate  has  been 
conveyed  away  in  parcels,  is  to  apportion  the 
mortgage  upon  the  parcels  according  to  value, 
and  first  foreclose  the  mortgage,  then  give  a 
time  for  the  owner  of  each  parcel  to  redeem  his 
portion,  or  be  foreclosed ;  and  if  both  or  neither 
redeem,  that  will  end  it.  If  one  redeems 
his  portion,  and  the  other  not,  then  the  one 
redeeming  his  own  must  also  redeem  the  other, 
or  forfeit  the  whole  estate;  and  if  he  does 
redeem  the  whole,  then  he  is  to  be  allowed  to 
take  the  whole.    Hedfield,  J.    lb. 

127.  Such  i^portionment  cannot  be  made 
compulsory  upon  the  first  incumbrancer  of  the 
whole  estate,  but  the  subsequent  purchasers 
may  redeem  the  whole  and  compel  contribution 
among  themselves.    BedflM,  C.  J.,  in  Lymofk 
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V.  Lyman,  82  Y t.  79 ;  and  see  BcdUy  v.  Warner ^ 
28  Vt.  87. 

128.  Bole  of  contrilmtioiL  Where  lands 
subject  to  a  common  burden,  as  a  mortgage, 
are  sold  in  separate  parcels  to  different  pur- 
chasers, and  the  deeds  are  duly  recorded,  or 
actual  notice  is  had  of  the  state  of  the  title  and 
of  the  Subsisting  equities,  the  several  purchas- 
ers, as  between  themselves,  are  charged  and 
must  contribute  to  the  common  burden  in  the 
inverse  order  of  the  time  of  their  acquiring  title. 
Lyman  v.  Lyman,  Root  v.  CoUins,  84  Vt. 
173. 

129.  Instances.  G  mortgaged  land  to  £, 
and  afterwards  conveyed  a  part  thereof  to  L, 
with  full  covenants,  and  after  that  mortgaged 
the  remainder  to  B.  £ach  of  these  conveyances 
was  recorded  before  the  execution  of  the  one 
next  following.  Afterwards,  E,  knowing  of  the 
mortgage  to  6,  released  from  his  own  mortgage 
the  part  conveyed  to  L.  On  a  bill  of  fore- 
closure by  E  against  G  and  B  ;—IIeld,  that  the 
charge  rested  primarily  upon  the  part  conveyed 
to  B,  and  that  he  was  not  entitled  to  a  deduc- 
tion from  E's  mortgage  in  proportion  to  the 
value  of  the  part  released,  as  compared  with 
that  of  the  whole  land  included  in  the  mort- 
gage.   Lyman  v.  Lyman. 

130.  A  parol  sale  of  a  part  of  land  mort- 
gaged, followed  by  possession  and  improve- 
ments on  the  same  by  the  purchaser,  was  held 
sufficient,  as  between  the  purchaser  and  a  sub- 
sequent grantee  of  another  parcel  of  the  mort- 
gaged land  who,  at  the  time  of  his  purchase, 
had  actual  notice  of  the  previous  parol  sale,  to 
throw  the  burden  of  the  mortgage  upon  the 
parcel  last  conveyed;  and  such  notice  to  the 
party  for  whose  benefit  the  deed  of  the  second 
parcel  was  given,  though  made  to  another  per- 
son, but  in  fact  in  trust,  was  held  sufficient. 
Boot  V.  ColUns,  84  Vt.  178. 

131.  Tenant  for  life— Reversioner.  As 
to  a  mortgaged  estate,  the  general  rule  is,  that 
the  tenant  for  life  is  holden  in  equity  to  pay 
the  interest  accruing  during  his  enjoyment  of 
the  estate,  and  that  the  reversioner  is  holden  to 
pay  the  principal.  Doane  v.  Doane^  46  Vt.  485. 

IV.    Remedy  at  Law. 

132.  Ejectment.  The  prohibition  in  the 
probate  act  (Blade's  Stat.,  c.  44,  s.  58),  of  any 
action  against  an  executor,  &c.,  until  the  expira- 
tion of  the  time  allowed  for  payment  of  debts, 
&c.,  does  not  apply  to  ejectment  upon  a  mort- 
gage, or  bill  to  foreclose.  Bradley  v.  NorrU^  8 
Vt.  869. 

133.  A  bill  in  chancery  by  a  mortgagor  does 
not  lie  to  enjoin  an  action  of  ejectment  brought 
upon  the  mortgage,  where  the  bill  is  not  brought 
for  discovery  and  denies  any  breach  of  the  con- 
dition of  the  mortgage ;— his  defense  at  law, 


in  such  case,  being  full,  clear  and  adequate, 
and  the  jurisdiction  of  the  law  court  having 
first  attached.    Henry  v.  Tupper,  27  Vt.  518. 

134.  In  order  to  sustain  ejectment  upon  a 
mortgage  given  to  secure  a  promissory  note, 
the  plaintiff  must  produce  the  note,  in  order  to 
prove  the  existence  of  the  debt.  EdgeU  v.  Stan^ 
/ortf,  3  Vt.  202.  5  Vt.  258.  (Boyee,  J.,  dis- 
senting.) 

135.  But  not,  if  the  equity  of  redemption 
has  been  conveyed  in  satisfaction  of  the  note. 
MarahaU  v.  Wood,  5  Vt.  250. 

136.  In  ejectment  upon  a  mortgage,  where 
the  note  produced  as  the  mortgage  note  varied 
from  that  described  in  the  mortgage  ;--^«M, 
that  parol  evidence  was  not  admissible  to  prove 
that  the  note  produced  was  the  one  intended 
by  the  description  in  the  mortgage,  and  that 
the  variance  occurred  through  mistake ;— that 
the  plaintiff's  remedy  was  in  chancery.  Edyeli 
V.  Stanford,  8  Vt.  202.    7  Vt.  502.    18  Vt.  485. 

137.  Effect  of  payment.  Ejectment  by 
mortgagee,  commenced  after  a  decree  of  fore- 
closure, is  defeated  by  the  mortgagor's  paying 
the  amount  of  the  decree,  which  destroys  the 
title  of  the  mortgagee.  Burton  v.  Atutin,  4 
Vt.  105.  18  Vt.  149.  (Changed  by  G.  8.  c. 
40,  s.  4.) 

138.  But  in  such  case,  if  the  decree  be  not 
redeemed,  the  plaintiff  in  ejectment  may 
recover  nominal  damages  and  costs,  although  he 
has  entered  into  possession  under  the  decree, 
and  although  the  premises  are  worth  the 
amount  of  such  decree  at  the  time  it  became 
absolute.    Bamee  v.  Beaeh,  18  Vt.  146. 

139.  To  an  action  of  ejectment  upon  a 
mortgage,  the  defendant  pleaded  in  bar  payment 
of  part  of  the  debt,  and  an  agreement  to  post- 
pone payment  of  the  balance  for  one  year. 
Held  ill,  for  (1)  the  agreement  was  without 
consideration ;  (2),  if  otherwise,  as  an  agree- 
ment not  to  sue  for  a  given  time,  it  would  be 
no  bar  ;  and  (8),  if  this,  possibly,  amounted  to 
a  parol  lease  for  a  year,  it  should  have  been  so 
pleaded.    Mason  v.  Peters,  4  Vt.  101. 

140.  —  of  tender.  A  tender  of  the  sum 
due  upon  a  mortgage  defeaU  an  action  of  eject- 
ment upon  the  mortgage ;  and  a  tender  made 
at  any  time  after  suit  commenced,  with  all  the 
costs  which  had  then  accrued,  has  the  same 
effect  to  defeat  the  action.  JfeDaniels  v.  Beed, 
17  Vt.  674.  Doumer  v.  Bowman,  17  Vt.  417. 
Potoers  V.  Potflers,  11  Vt.  262.     16  Vt.  148. 

141.  The  same  doctrine  was  applied  to  a 
decree  of  lands  as  alimony,  but  conditioned 
that  such  assignment  should  be  void  upon  the 
payment  of  a  certain  sum.    Potters  v.  Poteers. 

142.  In  such  case,  the  money  tendered  need 
not  be  brought  into  court.  It  is  enough  that 
the  defendant  have  it  ready,  if  called  for.  Me- 
Daniels  v.  Beed,  17  Vt.  674. 

143.  In  ejectment  based  upon  several  mort- 


Digitized  by 


Google 


MORTGAGE,  V. 


478 


gages,  each  describing  a  distinct  parcel  of  land 
and  each  given  to  secure  a  distinct  and  particu- 
lar debt,  which  mortgages  had  come  to  the 
plaintiff  by  assignment ; — Held^  that  a  tender, 
during  the  pendency  of  the  suit,  of  the  debt 
due  upon  part  of  the  mortgages,  and  the  costs, 
defeated  the  action  as  to  the  lands  embraced  in 
those  mortgages.    lb, 

144.  Bents  and  profits.  Where  a  second 
mortgagee,  or  a  creditor  who  has  levied  upon 
the  equity  of  redemption,  brings  ejectment 
against  the  mortgagor  after  judgment  in  eject- 
ment by  a  former  mortgagee,  and  while  the 
time  given  therein  for  redemption  is  running, 
he  cannot  recover  the  rents  and  profits,  for  they 
belong  to  the  former  mortgagee,  but  he  may 
recover  nominal  damages.  Collins  v.  Oihaon^ 
5  Vt.  248. 

145.  A  second  or  later  mortgagee  may 
maintain  ejectment  against  the  mortgagor,  or 
any  one  in  possession  claiming  title  under  him, 
and  may,  by  way  of  damages,  recover  rents 
and  profits  from  the  time  of  notice  given,  or 
suit  brought,  unless  the  previous  mortgagee 
has  brought  suit,  or  given  notice  to  pay  the 
rents  to  him.  Wires  v.  Nelson^  26  Vt.  18,  ex- 
plaining CoUins  V.  Oibson. 

Ii6.  Redemption.  The  statute  allowing 
the  redemption  of  lands  after  judgment  io  an 
action  of  ejectment  (G.  S.  c.  40,  s.  7),  applies 
only  to  the  case  of  a  technical  mortgage,  either 
by  way  of  a  conveyance  to  be  void  on  condi- 
tion, or  with  defeasance  under  seal.  Miller  v, 
Hcmblet,  11  Vt.  499.  Oleott  v.  Dunklee,  16 
Vt.  478.  Harrington  v.  DantMson,  81  Vt.  585. 

147.  The  defendant  conveyed  lands  to  the 
plaintiff  by  deed,  with  a  condition  of  defeas- 
ance upon  the  payment  of  certain  notes  to  the 
plaintiff,  and  that  he  '*  should  also  put  a  good 
cellar  under  the  frame  on  said  premises,  and 
finish  off  the  house  in  good  style,  and  paint  it 
white  within  one  year,"  &c.  In  ejectment,  the 
plaintiff  proved  a  breach  of  this  last  condition, 
and  recovered  judgment.  On  motion  by  the 
defendant  to  redeem  under  G.  B.  c.  40,  ss. 
7-11  ;—Heldy  that  the  statute  did  not  apply, 
and  that  the  defendant's  only  relief  was  in  a 
court  of  equity.     Harrington  v.  Donaldson. 

148.  The  plaintiff  in  ejectment  held  two 
mortgages  of  the  premises,  one  of  which  was 
due  when  the  suit  was  brought,  and  the  other 
not,  but  it  became  due  before  the  judgment. 
On  the  defendant's  motion,  after  judgment,  to 
redeem  ;■— Held,  that  in  ascertaining  the  sum 
due  in  equity,  the  sum  due  on  the  first  mort- 
gage only  should  be  computed,  and  that  the 
defendant  was  entitled  to  redeem  on  payment 
of  that  sum.  Lamson  v.  Sutherland,  18  Vt. 
809. 

149.  Execution  on  judgment.  In  eject- 
ment  upon  a  mortgage,  where  the  defendant  on 
motion  gets  time  to  redeem  and  fails  to  redeem, 


the  plaintiff  is  entitled,  with  his  writ  of  posses- 
sion, to  an  execution  for  his  costs,  although 
embraced  in  the  decree.  The  day  of  the  expir- 
ation of  the  time  limited  for  redemption  is  the 
day  of  the  rendition  of  final  judgment,  for  the 
purposes  of  taking  execution  and  diarging  bail 
upon  the  original  writ.  Emerson  v.  Washlum^ 
8  Vt.  9. 

V.    Kbmedt  in  Chancebt. 

1.  Bill  to  foreclose  ;— to  redeem, 

150.  Foreclosure.  A  bill  to  foreclose  need 
not  allege  that  the  mortgagor  had  any  title  in 
the  premises  mortgaged.  Shed  v.  Oarfidd^  5 
Vt.  89.' 

151.  The  foreclosure  of  mortgages  by  peti- 
tion under  the  act  of  1852  (G.  8.  c.  29,  s.  75), 
applies  as  well  to  disputable  cases,  as  to  cases 
not  disputable.    Wood  v.  Adams,  85  Vt.  800. 

152.  Where  a  mortgage  given  to  secure  a 
promissory  note  misdescribed  the  note,  by  mis- 
take ; — Held,  that  the  mortgagee  was  entitled 
to  relief  in  equity,  and  to  a  decree  of  fore- 
closure against  a  subsequent  mortgagee.  Porter 
V.  Smith,  18  Vt.  492. 

153.  Eedemption.  A  mortgage  deed  was 
decreed  to  be  reformed  in  chancery,  on  bill 
brought  by  the  mortgagee,  so  as  to  include 
some 'lands  intended  and  agreed  to  be  mort- 
gaged, but  which,  by  mutual  mistake,  were 
not  included; — and  this  was  done  after  the 
mortgagee  had  obtained  a  judgment  in  eject- 
ment according  to  the  mistaken  description  and 
the  time  given  for  redemption  had  expired, 
and  after  the  mortgagee  had  conveyed  the  estate, 
according  to  such  description,  to  a  third  per- 
son, but  all  before  the  mistake  was  discovered  ; 
—and  the  decree  in  the  action  of  ejectment  was 
opened,  and  the  mortgagor,  on  his  cross  bill, 
was  allowed  to  redeem  the  whole  premises 
according  to  the  reformed  deed,  by  paying  the 
whole  mortgage  debt.  Blodgett  v.  Hobartj  18 
Vt.  414. 

154.  A  mortgagee  sold  at  auction  the  mort- 
gaged premises,  and  gave  a  warranty  deed  and 
possession,  and  applied  the  proceeds  upon  the 
mortgage  debt,— all  this,  with  the  approval 
and  concurrence  of  the  mortgagor.  The  pur- 
chaser went  into  possession,  and  so  held  for 
more  than  18  years,  having  made  valuable  im- 
provements, and  without  any  claim  or  dissent 
on  the  part  of  the  mortgagor.  Held,  that  the 
mortgagor  could  not  be  let  in  to  redeem ; — 
much  less  his  assignee,  who  had  taken  a  con- 
veyance from  him  upon  an  agreement  to  pay  a 
certain  price  in  case  a  redemption  waa  allowed, 
otherwise  nothing ;— that  such  bargain  was  un- 
lawful, as  being  a  species  of  champerty  or 
maintenance.    Wright  v.  Whithead,  14  Vt.  268. 

155.  The  orator  conveyed  land  to  B,  as  a 
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security,  takiog  back  a  bond  of  defeasance.  By 
subsequent  arrangement  between  these  parties 
and  C,  C  advanced  to  B  what  was  then  mutu- 
ally understood  and  estimated  as  the  sum  due 
to  B,  and  thereupon  the  orator  surrehdered 
to  B  his  bond,  and  B  conveyed  the  premises 
to  C;  and  the  orator  also  conveyed  to  C, 
and  C  gave  the  orator  a  bond  of  defeasance 
conditioned  for  the  payment  of  the  sum  so 
advanced  for  him  to  B—thus,  in  effect,  creat- 
ing a  new  mortgage  to  C.  The  sum  so  estimated 
as  due  to  B  and  advanced  by  C  was,  in  fact, 
less  than  the  sum  due  and  secured.  On  a  bill 
against  B  pud  C  to  redeem  \—HM^  that  B 
retained  no  subsisting  lien  for  such  excess,  and, 
on  the  case  as  thus  made  and  heard  on  bill  and 
answers,  the  orator  was  allowed  to  redeem  by 
paying  the  amount  due  to  C.  Hodgman  v. 
HOekooek,  15  Vt.  874. 
See  Costs,  1L 

3.  ParUet. 

156.  Upon  a  bill  to  foreclose  a  mortgage 
given  to  one  member  of  a  copartnership,  but  to 
secure  a  debt  due  the  firm  \—HM,  that  all  the 
pi^tners  must  be  Joined.  Nayf  v.  8awper,  8 
Vt  160. 

157.  A  subsequent  mortgagee  is  a  proper 
but  not  necessary  party  defendant  to  a  bill  to 
foreclose.    Wwd  v.  Beebe,  31  Vt.  495. 

158.  A  creditor  who  has  levied  his  ezecu 
tion  upon  an  equity  of  redemption  is  a  proper 
party  defendant  to  a  bill  to  foreclose  the  mort- 
gage, although  the  time  for  redemption  from 
the  levy  has  not  expired.  BtUiard  v.  Ldoch,  27 
Vt.  491. 

159.  A  creditor  who  has  attached  lands 
previously  mortgaged  is  a  proper  defendant  in 
a  bill  to  foreclose  the  mortgage— (overruling, 
on  this  point,  NiehoU  v.  ffolgaU,  %  Aik.  188, 
and  dictum  in  Dormer  v.  Fox,  30  Vt.  888).  If 
not  made  a  party,  he  is  not  bound  by  the  decree 
rendered.  Ohandier  v.  D^er,  87  Vt.  845. 
(Since provided  for  by  SUt.  1864,  No.  39.) 

160.  To  a  bill  by  a  trustee  to  foreclose  a 
mortgage,  the  ceitiui  que  truit  is  a  necessary 
party.    Iki>n$  v.  Hemingway,  39  Vt.  488. 

161.  To  a  bill  to  foreclose  a  mortgage  given 
by  a  surety,  the  principal  should  be  made  a 
party;  but  where  objection  was  not  taken  for 
this  cause  in  the  outset,  and  the  principal  was 
present  at  the  accounting,  the  court  proceeded 
to  render  a  complete  decree.  Datm  v.  Cowoeree, 
86  Vt.  508. 

162.  The  purchaser  of  land  subject  to  a 
mortgage,  who  afterwards  conveys  it  with 
warranty,  is  not  a  necessary  party  to  a  bill  to 
foreclose  the  mortgage ;  and  the  bill,  as  to  him, 
may  be  dismissed  on  his  motion.  BcfuU  v. 
AVbee,  81  Vt.  143. 

163.  A  decree  of  foreclosure  will  not  be 


opened  to  allow  such  person,  not  made  a  party, 
to  redeem,  although  he  conveyed  with  war- 
ranty against  incumbrances,  in  ignorance  of  the 
m(^tgage  lien.  Barton  v.  Kingebwry,  48  Vt 
640. 

164.  The  chancellor,  in  his  discretion^ 
might  have  allowed  such  person  to  come  in 
and  be  heard  in  respect  to  the  accounting ;  but, 
in  a  bill  to  foreclose,  it  is  not  necessary  to  make 
those  parties  who  have  no  lien  or  interest  in 
the  premises.    Ih.  Prout,  J. 

165.  The  orator  bought  a  farm  of  A,  and  gave 
A  a  mortgage  back  to  secure  his  notes  given  for 
the  purchase  money.  He  afterwards  sold  the 
farm  to  B,  and  took  back  a  mortgage  condi- 
tioned for  the  payment  of  the  notes  given  to 
A,  as  they  should  fall  due.  B  sold  the  farm  to 
C,  who  mortgaged  it  back  to  B  with  like  condi- 
tion. C  made  a  second  mortgage  to  D.  Upon 
a  bill  against  B,  C  and  D  to  compel  them  to  pay 
the  orator's  notes  to  A,  and  to  release  him  from 
liability  thereon,  or  be  foreclosed ; — Held,  that 
A  was  a  necessary  party.  Moree  v.  Larkin,  46 
Vt  871. 

166.  In  case  of  the  decease  of  a  mortgagor, 
bis  administrator  is  the  proper  party  to  bring  a 
bill  to  redeem.  Merriam  v.  Barton,  14  Vt 
501. 

167.  On  a  bill  to  redeem,  a  party  liable  to 
account  is  a  proper  party  defendant.  Wing  v. 
Cooper,  97  YU  169. 

168.  Where  the  assignee  of  a  mortgage 
brings  a  bill  to  foreclose,  he  must  see  to  it  that 
the  mortgagee  is  made  a  party,  whenever  that 
is  necessary  for  his  security,  and  cannot  require 
the  defendant  to  bring  a  cross  bill  for  the  pur- 
pose of  bringing  in  the  mortgagee.  Ward.Y. 
Sharp,  16\i.  115. 

8.  TheaeoounL 

169.  Eente  and  proiite.  In  detmnining 
the  sum  due  upon  a  mortgage,  where  the  mort- 
gagee had  been  in  possession,  and  there  was  no 
evidence  as  to  the  value  of  the  rents  and  prc^ts, 
the  court  balanced  the  interest  by  tlie  rents. 
WrigM  v.  Parker,  3  Aik.  313.  Bunt  v.  Tyler, 
3  Aik.  388. 

170.  In  an  accounting  between  mortgagor 
and  mortgagee,  where  the  latter  had  entered 
upon  and  occupied  the  premises  ;—ir<^  that 
he  should  account  for  rents  and  profits  arising 
from  improvements  made  by  a  third  paw>n, 
who  claimed  under  neither,  but  occupied 
vwongfuUy.    Merriam  v.  Barton,  14  Vt  601. 

171.  A  mortgagee  in  possession  is  bound  to 
account  only  for  what  he  receives  or  might  re- 
ceive from  the  mortgaged  premises  by  the  use 
of  fair,  reasonable  diligence  and  prudence,  and 
if  he  rents  the  premises,  and  the  rents  are  lost 
by  the  failure  of  the  tenant,  without  fault  of 
the  mortgagee,   he  is  not  liable  to  account 
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tbecofor ;  bat  where  the  mortgagee  himself  oc- 
cupies, and  especially  where  the  premises  are  a 
farm  under  cultivation,  upon  which  labor  and 
expenditures  are  to  be  bestowed  to  produce 
annual  crops  and  profits,  he  will  be  charged 
with  such  sum  as  will  be  a  fair  rent  for  the 
premises,  without  regard  to  what  he  may,  in 
fact,  have  realized  as  profits  from  the  use. 
Sanders  v.  Wilmmy  84  Vt.  818. 

172.  Where  a  mortgagee  takes  possession 
of  the  mortgaged  premises  with  full  knowledge 
of  the  right  to  redeem,  and  there  is  nothing  to 
show  but  that  the  mortgagor  desires  and  intends 
to  redeem,  he  has  no  right  to  expend  the  rents 
and  profits  for  anything  but  such  as  are  strictly 
fuees»arif  repairs.  If  he  go  beyond  this,  and 
make  impratementSy  though  they  are  such  as 
are  beneficial  to  the  estate,  and  such  as  a  judi- 
cious and  prudent  owner  would  make  for  the 
benefit  of  it,  he  will  not  be  allowed  for  them. 
Poland,  C.  J.    Ih, 

173.  In  taking  an  account,  with  a  mortgagee 
in  possession,  of  the  sum  due  upon  the  mort- 
gage, the  annual  rents  and  profits  should  be 
applied  annually,  first  in  payment  of  the  inter- 
est, and  the  balance  in  reduction  of  the  princi- 
pal.    Gladding  y.  Warner,  86  Vt.  54. 

174.  Application  of  connter-claiin.  D, 
in  his  lifetime,  gave  the  orator  his  notes  and 
secured  them  by  mortgage,  and  afterwards  gave 
the  orator  other  notes  not  secured.  The  .orator 
afterwards  became  indebted  to  D,  not  in  the 
way  of  payment  upon  the  notes.  D  died  in- 
solvent, and  all  the  notes  were  presented  to 

'and  allowed  by  the  commissioners,  and  D's 
claim  was  allowed  in  set-off  thereto,  and  a  gen- 
eral balance  struck  in  favor  of  the  orator,  being 
something  less  than  the  amount  of  the  mortgage 
notes.  On  a  bill  to  foreclose  the  mortgage ; — 
Held,  that  the  administrator  could  not  insist 
that  the  claim  in  favor  of  D's  estate  Aould  be 
first  applied  upon  the  mortgage  notes,  but  that 
the  law  would  apply  it  first  upon  the  notes  not 
secured ;  and  the  orator  was  allowed  a  decree 
of  foreclosure  for  the  balance  found  by  the 
commissioners.    Putnam  v.  RusseU,  17  Vt.  54, 

175.  Costs  of  former  suit.  Costs  of  a 
suit  at  law  brought  to  recover  a  mortgage  debt, 
but  afterwards  discontinued,  are  not  to  be  in- 
cluded in  a  decree  of  foreclosure  of  the  mort- 
gage.    Woodstock  Bank  v.  Lamson,  86  Vt.  118. 

176.  Where  a  former  decree  of  foreclosure 
has  become  absolute  as  to  the  mortgagor,  an 
after  decree  against  a  subsequent  mortgagee 
should  embrace  the  costs  in  the  first ;  for,  by 
redeeming,  he  would  acquire  the  benefit  of  the 
first  decree  free  of  redemption  by  the  mort- 
gagor,   lb. 

177.  Interest.  In  making  up  a  decree  of 
foreclosure  against  a  subsequent  mortgagee, 
the  amount  is  to  be  ascertained  by  computing 
simply  the  sum  due  upon  the  mortgage ;   and 


not  by  taking  the  amount  of  a  previous  decree 
of  foreclosure  of  the  same  mortgage,  and  cast- 
ing interest  thereon,  where  the  defendant  was 
not  a  party  to  that  decree.  This  would  be  to 
charge  him  with  interest  upon  interest.    lb. 

4.  Decree. 

178.  Form  of  decree.  A  sale  of  mort- 
gaged premises  under  our  practice  is.  never 
decreed.     Gates  v.  Adams,  24  Vt.  70,  74. 

179.  A  power  of  sale  in  a  mortgage  is  in 
practice  unusual,  if  not  unknown,  in  this  State. 
Wing  V.  Cooper,  37  Vt.  169. 

180.  The  ordinary  time  allowed  for  redemp- 
tion from  a  decree  of  foreclosure  of  a  mort- 
gage, Jhced  at  one  year  and  one  week.  Lang- 
don  V.  Stiles,  2  Aik.  184. 

181.  In  behalf  of  an  administrator,  the 
court  extended  the  usual  period  of  redemption 
in  a  decree  of  foreclosure,  by  ordering  paytaient 
of  the  mortgage  money,  one-half  in  one  year, 
and  the  remaining  half  in  two  years.  Austin 
V.  Jaekson,  10  Vt.  267. 

182.  In  this  State,  on  a  bill  to  redeem,  the 
course  is  the  same  as  on  a  bill  to  foreclose, — 
that  is,  the  decree  fixes  a  time  when  the  money 
due  on  the  mortgage  is  to  be  paid,  and,  on 
failure,  that  the  equity  of  redemption  be  fore- 
closed.    Smith  V.  Bailep,  10  Vt.  168. 

183.  Effect.  A  decree  of  foreclosure  is 
conclusive  as  to  the  amount  due  on  the  mort- 
gage, which,  of  course,  settles  all  questions  as 
to  the  rents  received  by  the  mortgagee  before 
that  time.     Chapman  v.  Smith,  9  Vt.  158. 

184.  The  purpose  and  effect  of  a  decree  of 
foreclosure  are  to  cut  off  the  right  of  redemp- 
tion, and  not  to  settle  questions  of  construction 
of  the  deed  ;  it  simply  converts  the  conditional 
title  into  an  absolute  one,  and,  in  other  respects, 
leaves  the  rights  of  the  parties  to  be  determined 
by  the  deed ;— unless  the  question  of  construc- 
tion is  made  in  the  bill,  and  is  explicitly  adju- 
dicated  in  the  decree.  Carpenter  v.  Millard, 
88  Vt.  9. 

185.  A  foreclosure  does  not  cut  off  a  right 
or  easement  in  the  mortgaged  premises  which 
a  defendant,  not  mortgagor,  had  acquired 
before  the  giving  of  the  mortgage.  A  fore- 
closure simply  cuts  off  an  equity  of  redemption 
in  the  thing  mortgaged.  Shaw  v.  ChamberUn, 
45  Vt.  512. 

186.  A  stranger,  by  the  consent  of  a  mort- 
gagor, built  a  bam  upon  the  land  mortgaged, 
after  the  law  day  of  the  mortgage  had  expired, 
and  during  the  pendency  of  a  suit  for  the  fore- 
closure of  the  mortgage,  ffeld,  that  the  title 
to  the  barn  passed  to  the  mortgagee,  the  prem- 
ises not  being  redeemed ;  and  that  the  builder 
had  no  right  to  remove  the  bam  after  the  time 
fixed  in  the  decree  for  redemption  had  expired. 
PresUm  v.  BHggs,  16  Vt.  124. 
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187.  A  decree  of  foreclosure,  and  expiration 
of  the  time  for  redemption,and  possession  taken 
under  the  decree,  operate  as  a  purchase  of  the 
estate  by  the  mortgagee  in  satisfaction  of  the 
mortgage  debt,  if  the  value  of  the  estate  be 
equal  to  the  amount  of  the  decree  at  the  expira- 
tion of  the  time  given  for  redemption ;  if  less 
than  that  value,  then  in  satisfaction  pro  tanto, 
Lof>eU  V.  Leland,  8  Vt  581.  15  Vt.  118.  86 
Vt.  122.  PariB  v.  HuUU,  26  Vt.  808,  over- 
rulmg  Strong  v.  Strong,  2  Aik.  878. 

188.  The  law  is  the  same,  where  the  fore- 
closure is  by  an  action  of  ejectment  and  motion 
to  redeem,  under  the  statute.  ParU  v.  HtUeit, 
Emer$on  v.  WaMmrn,  8  Vt.  14. 

189.  HM  otherwise,  where  no  decree,  in 
form,  had  been  made  and  enrolled,  and  the 
mortgagee  had  not  taken  possession,  nor 
attempted  to.    AtuUn  v.  Howe,  17  Vt.  654. 

190.  Payments—Their  effect.  The  pay- 
ment  of  a  decree  of  foreclosure  stays  its  opera- 
tion, not  only  as  against  the  party  paying,  but 
as  to  the  other  defendants.  Whaler  v.  WiUard, 
44  Vt.  640. 

191.  As  to  opening  decree.  A  decree 
of  foreclosure,  whether  redeemed  or  not,  is  no 
bar  to  a  suit  upon  the  mortgage  securities.  The 
sum  paid  on  the  redemption,  or  the  land  taken 
on  the  decree,  only  operates  as  a  payment  pro 
tanto.  But  such  suit  lays  the  foundation  for 
opening  the  decree,  if  the  mortgagor  so  elect 
SmUh  V.  Lamb,  1  Vt.  895. 

192.  Where,  after  foreclosure  of  a  mortgage 
and  possession  taken  under  the  decree,  the 
mortgagee  sues  to  recover  the  balance  of  the 
mortgage  debt,  this,  as  it  seems,  operates  to  open 
the  foreclosure,  and  to  give  the  mortgagor  an 
election  to  redeem.  In  such  case,  the  mort- 
gagee should  have  it  in  his  power  to  reconvey 
on  receiving  the  whole  amoimt  of  hiadebt 
Lof>eU  V.  Leland,  8  Vt.  581. 

193*  But  if,  pending  the  running  of  the 
decree,  the  mortgagee  recovers  judgment  for 
damages  in  ejectment  and  collects  such  dam- 
ages before  forfeiture  imder  the  decree,  this 
will  not  open  the  decree  without  an  offer  to 
pay  the  bidance  due,  nor  could  the  money  so 
collected  be  recovered  back.  Thomas  v. 
Warner,  15  Vt.  110. 

194.  If,  after  a  decree  of  foreclosure  has 
expired,  the  mortgagee  receives  payment  of 
part  of  the  sum  decreed,  this  opens  the  fore- 
closure.    Converse  v.  Cook,  8Vt.  164. 

195.  After  a  decree  of  foreclosure  had  ex- 
pired, but  after  the  payment  of  some  previous 
instalments,  the  assignee  of  the  mortgagor  con- 
tracted to  pay  the  mortgagee  a  sum  for  the 
land,  exceeding  the  amount  of  the  decree,  for  a 
deed  thereof.  He  paid  the  amount  of  the 
decree,  and  gave  his  note  for  the  balance,  and 
took  a  deed.  Held,  there  being  no  fraud,  nor 
any  unauthorized  advantage  taken  of  circum- 


stances, that  chancery  would  not  relieve  the 
assignee  from  payment  of  the  note.  8maU^  v. 
Htekok,  12  Vt.  158. 

196.  A  decree  of  foreclosure  was  opened, 
where  the  failure  of  the  mortgagor  to  pay 
according  to  the  decree,  was  in  consequence  of 
propositions  of  settlement  and  payment  to  be 
carried  into  effect  after  the  expiration  of  the 
time  fixed,  by  the  decree,  for  payment,  and  the 
failure  to  perform  was  on  the  part  of  the  mort- 
gagee. It  would  be  otherwise,  where,  the 
failure  so  to  perform  was  on  the  part  of  the 
mortgagor.  Pierson  v.  Clayes,  15  Vt.  98,  104. 
18  Vt.  422. 

197.  The  failure  of  the  mortgagor  to  pay  a 
second  installment  of  a  decree  of  foreclosure, 
fallen  due  while  his  bill  was  pending  to  be 
relieved  from  the  forfeiture  for  non-payment 
of  an  earlier  installment,  was  held  to  be  no 
obstacle  to  opening  the  decree.  PUrson  v. 
Cla$fes. 

198.  Where  one,  at  the  request  of  a  mort- 
gagor and  for  the  purpose  of  giving  him  further 
time  to  redeem,  purchased  and  took  an  assign- 
ment of  a  decree  of  foreclosure,  before  the  time 
limited  for  redemption  had  expired; — Heldy 
that  this  opened  the  decree  and  left  the  mort- 
gagor as  if  no  decree  had  been  made,  and  that 
the  assignee  took  the  place  of  the  mortgagee 
without  foreclosure.  Cooper  v.  Cole^  88  Vt. 
186. 

199.  A  promise  made  by  a  mortgagee,  ^ter 
foreclosure  of  his  mortgage,  to  a  subsequent 
mortgagee,  which  is  relied  upon  by  the  latter, 
that  he  might  redeem  after  the  expiration  of 
such  decree,  will,  in  equity,  bind  the  former,  or 
any  purchaser  of  his  mortgage  and  of  the 
decree  after  it  has  expired,  who  has  knowledge 
of  such  agreement;  and  will  entitle  such  second 
mortgagor  to  redeem.  Wooduxjtrd  v.  Cowdery^ 
41  Vt.  496. 

200.  In  such  case,  the  redemption  by  a  sub- 
sequent mortgagee  of  the  mortgage  foreclosure 
would  open  the  decree  as  to  all  persons  interest- 
ed in  the  mortgaged  estate,  and  preserve  their 
respective  rights,  according  to  the  priority  of 
their  respective  equities  in  the  premises.    lb. 

VI.      MOBTOAGB  OF  ChaTTBLS. 

201.  The  mortgage  of  a  personal  chattel 
passes  the  general  property  to  the  mortgagee, 
subject  to  be  redeemed  according  to  the  terms 
of  the  contract ;  and  if  not  redeemed  within 
the  time  limited,  the  property  becomes  absolute 
in  the  mortgagee.  But  in  case  of  a  pledge,  the 
general  property  does  not  pass,  but  only  a 
special  property,  or  lien;  and  in  this  case, 
although  the  pledge  may  not  be  redeemed  by  the 
time  limited,  yet  it  still  retains  the  character  of 
a  pledge.     Wood  v.  Dudley,  8  Vt.  480. 

202.  By  the  mortgage  of  a  chattel,  the  gen- 
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eral  property  pasaes ;  whereas,  by  a  pledge,  only 
a  gpecial  property  passes.  Possession  by  the 
pl^gee  is  essential  to  a  pledge ;  whereas,  in  case 
of  a  mortgage,  the  mortgagor  may,  as  between 
the  parties,  retain  possession.  The  same  terms 
which  create  a  pledge,  if  possession  passes, 
will  generally  be  held  to  create  a  mortgage,  if 
possession  is  to  be  retained.  Conner  v.  Car^ 
penter,  38  Vt.  387. 

203.  The  mortgagor  of  a  personal  chattel 
cannot  sustain  trover  against  his  mortgagee  for 
a  sale  of  it,  unless  it  be  redeemed.  Without 
redemption,  the  title  of  the  mortgagee  becomes 
absolute  at  the  date  of  the  mortgage,  by  relation. 
Wood  V.  Dudley,  8  Vt.  480. 

204.  The  defendant,  being  indebted  to  the 
plaintiff,  gave  him  an  absolute  bill  of  sale  of 
certain  household  goods,  with  receipt  of  pay- 
ment therefor,  and  at  the  same  time  gave  the 
plaintiff  a  receipt  for  the  same  goods,  to  be 
safely  kept  and  returned  on  demand  after  a 
certain  date.  It  was  further  agreed  by  parol, 
that  if  the  defendant  should  pay  said  debt  by 
the  date  named  in  the  receipt,  the  goods  should 
be  his,  otherwise  they  should  be  the  plaintiff's 
absolutely.  Held,  that  this  was  a  mortgage, 
and  that  trover  lay  therefor,  upon  demand,  after 
the  time  of  payment  named.  Qifford  v.  Ford, 
5Vt.  683. 

205.  A  writing  by  which  a  chattel  was  ex- 
pressed to  be  "turned  out  and  delivered,"  and 
which  conferred  a  power  of  sale  to  satisfy  a 
certain  demand,  where  the  property  remained 
in  the  possession  of  the  grantor,  was  held  not  to 
be  a  pledge,  but  a  mortgage.  AUtater  v.  Mover, 
10  Vt.  75. 

206.  So,  where  it  was  expressed  as  **tumed 
out"  as  "security"  tor  a  certain  debt,  and  it 
was  contemplated  that  the  possession  was  to 
remain  in  the  grantor.  Coty  v.  Barnes,  30  Vt. 
78.    BlodgeU  v.  BlodgeU,  48  Vt.  83. 

207.  A  mortgagee  or  pawnee  of  a  chattel 
may  assign  over  the  thing  mortgaged  or  pawn- 
ed ;  and  the  assignee  will  take  it  under  all  the 
responsibility  of  the  original  party.  RusefiU  v.. 
FUhnore,  15  Vt.  180.  Ha/mmond  v.  PUmptan, 
80  Vt.  888. 

208.  A  mortgagor  of  personal  property,  after 
condition  broken,  has  an  equity  of  redemption 
which  may  be  asserted,  if  he  bring  his  bill  to 
redeem  within  a  reasonable  time.  A  tender  of 
the  debt  after  default,  without  acceptance,  does 
not  extinguish  the  lemtl  title  of  the  mortgagee; 
but  where,  after  a  tender  and  before  final  hear- 
ing, the  mortgagee  disposed  of  the  property,  he 
was  held  to  account,  on  a  bill  to  redeem,  for  the 
excess  of  value  above  the  debt.  BlodgeU  v. 
BlodgeU,  48  Vt.  83. 

209.  Change  of  possession.  The  doctrine 
that  a  sale  of  personal  property  unaccompanied 
by  a  change  of  possession  is  inoperative  and 
void  as  against  the  creditors  of  the  vendor,  is 


applicable  to  a  mortgage  of  chattels,  even  where 
it  is  a  mortgage  back  of  the  property  at  the 
same  time  piu'chased.  TobUie  v.  Franein.  8  Vt. 
436.     Woodward  v.  Gates,  9  Vt.  868. 

210.  Executed  in  another  State.  J, 
a  resident  of  this  State,  purchased  of  the 
plaintiff  in  New  Hampshire  a  horse,  and  gave 
back  a  mortgage  of  the  same  to  secure  the  pur- 
chase price,  and  brought  the  horse  into  this 
State,  where  it  was  attached  for  his  other  debts. 
The  Statute  of  New  Hampshire  required  that  the 
mortgage  be  recorded  in  the  oflBce  of  the 
clerk  of  the  town  where  the  mortgagor 
resides.  It  was.  in  fact,  recorded  in  the  town 
where  the  mortgag^tf  (the  plaintiff)  resided. 
Held,  that  the  statute  of  New  Hampshire  could 
apply  only  to  contracts  in  that  State,  the  mort- 
gagor residing  there,  and  that  the  attachment 
must  prevail.     Wooduard  v.  Gates. 

211.  A  mortgage  of  chattels,  executed  in 
New  York  and  valid  by  the  laws  of  that  State 
without  a  change  of  possession,  will  not  pro- 
tect the  property  from  attachment  in  this  State 
by  the  creditors  of  the  mortgagor,  if  found  here 
in  his  possession,  though  brought  here  by  him 
for  a  temporary  purpose.  Skiff  v.  Solace,  38 
Vt.  379.     Overruled,  infra. 

212.  Our  local  rule  of  policy,  requiring  a 
change  of  possession  of  chattels  sold,  or  mort- 
gaged, in  order  to  protect  the  property  from 
attachment  and  execution  for  the  debts  of  the 
vendor,  or  as  against  a  bona  fide  purchaser, 
does  not  extend  to  a  transfer  made  in  another 
State  where  the  parties  to  the  contract  resided, 
and  where  the  property  was  located  at  the  time 
of  the  transfer,  so  as  to  defeat  a  title  which 
was  perfect  by  the  laws  of  that  State,  not  only 
against  the  former  owner,  but  against  his  cred- 
itors. Cobb  V.  BusmU,  87  Vt  887.  Taylor  v. 
Boardman,  35  Vt.  581.  Jones  v.  Taylor,  80  Vt. 
43. 

213.  Where  certain  carding  machines,  sit- 
uate in  Massachusetts,  were  there  mortgaged, 
two  of  the  three  mortgagors  and  the  mortgagee 
residing  there,  and  the  mortgage  was  assigned 
to  the  plaintiff  and  by  him  there  foreclosed,  so 
that  his  title  by  the  laws  of  that  State  was 
absolute  and  valid  as  against  creditors  and  pur- 
chasers of  the  mortgagors,  without  the  taking  of 
possession,  and  one  of  the  mortgagors  wrong- 
fully brought  the  property  into  Vermont  and 
here  sold  it  to  the  defendant,  a  resident  of  Ver- 
mont, who  purchased  it  bona  fide  and  without 
notice  of  the  mortgage  i—Held,  in  an  action  of 
trover  therefor,  that  the  plaintiff's  title  was  nol 
defeated  by  want  of  possession,  and  that  he  was 
entitled  to  recover.     Taylor  v.  Boardman. 

214.  A  chattel  mortgage  executed  in  New 
York — ^both  parties  there  residing, and  the  prop- 
erty having  its  visible  locality  there,  and  being 
valid  by  the  laws  of  that  State  without  a  change 
of  possession, — was  held  to  prevail  against  an 
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attachment  in  Vermont  by  a  Vennont  creditor 
of  the  mortgagor,  though  the  property  was  in 
the  mortgagor's  possession  when  attached,  and 
the  mortgage  had  not  been  foreclosed.  Jone9  v. 
Taylor,  30  Vt.  43. 

215.  A  like  decision,  upon  like  facts,  as  to 
a  chattel  mortgage  executed  in  New  Hampshire, 
although  the  mortgagor,  by  consent  of  the 
mortgagee,  brought  the  property  into  this  8tate, 
and  held  it  in  his  possession  and  use  for  seven 
months,  when  it  was  attached  as  his  property 
by  a  Vermont  creditor.  Cobb  v.  BunoeU,  87 
Vt.  837. 


216.  But  this  local  rule  of  policy  is  univer- 
sai,  in  its  application  in  Vermont,  to  all  per^ 
sonal  property  actually  within  this  State,  thou^ 
in  the  hands  of  a  third  person  at  the  time  of  the 
transfer,  and  though  the  transfer,  made  in  an- 
other State,  be  valid  in  that  State  without  change 
of  possession.  Biee  v.  GourtiB,  82  Vt.  460. 
MarUn  v.  PoUer,  84  Vt.  87. 

217.  The  requirement  as  to  a  change  of 
possession  is  no  part  of  the  contract.  lb.  Cobb 
V.  BwnoeU,  87  Vt.  887. 


N. 


NAMES. 


1.  The  county  court  ruled  that  the  name 
N,  B,,  Jr.,  and  N.  B.  did  not,  prima  fade, 
indicate  the  same  person.  Held  erroneous, 
where  the  question  of  identity  was  not  other- 
wise raised,  nor  made  a  point  at  the  trial.  AlUn 
V.  0gd4!n,  12  Vt.  9. 

2.  The  addition  of  **  junior  "  is  in  law  no 
part  of  a  man's  name,  but  is  used  as  merely 
descriptive  of  the  person,  and  is  assumed, 
applied,  and  discarded,  at  will.  Kellogg,  J.,  in 
FrmUss  V.  Blake,  84  Vt.  466.  Brainard  v. 
BUlphen,  6  Vt.  9.  Keiih  v.  Ware,  lb.  680. 
Bioke  V.  Tucker,  12  Vt.  89.  Isaacs  v.  WUey, 
12  Vt.  677.    Jameson  v.  Isaacs,  12  Vt.  611. 

3.  A  deed  from  E  G,  of  H,  to  E  G,  Jr.,  of 
H,  was  presumed  to  be  from  father  to  son. 
Cross  V.  Martin,  46  Vt.  14. 

4.  An  initial  letter  between  the  christian 
and  surname  is  no  part  of  the  name,  and  the 
omission  of  it  is  not  a  misnomer  or  variance, 
Alexander  v.  Wilmarth,  2  Aik.  418. 

5.  An  initial  letter  is  not  regarded  as  any 
part  of  a  man's  name ;  especially  where  one 
name  is  given  in  full.  Walbridge  v.  Kibbee,  20 
Vt.  548.  Isaacs  v.  Wiley,  12  Vt.  674.  Allen  v. 
Taylor,  26  Vt.  699 ;  and  see  Blood  v.  CrandaU, 
28  Vt.  896. 

6.  Bamctbas  D.  Balch  was  sued,  by  that 
name,  upon  a  recognizance  of  * 'Barney  D. 
Balch,"  Held,  that  there  was  no  variance— 
Barney  and  Barnabas  being  used  for  the  same 
name.     MeOregor  v.  Balch,  17  Vt.  562. 

7.  In  an  indictment  for  passing  a  counter- 
feit  bank  bill,  in  setting  out  the  tenor,  the  name 
Thompson  was  stated  as  Thonpson.  Held  to  be 
idem  sonans  and  no  variance.  State  v.  Wheeler, 
86  Vt.  261. 

8.  So,  as  to  the  name  Heremon  for  Harri- 
man,  in  an  indictment  for  forgery.  State  v. 
Bean,  19  Vt.  580. 


9.  Aaron  I.  Boge  was  named  as  a  proprietor 
in  a  town  charter.  In  the  proprietors'  records, 
Aaron  J.  Boge  in  one  instance,  and  Aaron  Jordan 
Bogue  in  another,  was  named  as  a  proprietor. 
No  other  person  of  the  name  of  Boge  or  Bogue 
was  named  in  the  charter.  The  name  of  the 
plaintiff's  ancestor  was  Aaron  Jordan  Bogue, 
formerly  spelled  by  him  and  the  family  Boge, 
but  afterwards  changed  by  usage  to  Bogue. 
Heldf  that  the  names  were  prima  fade  identi- 
cal, and  that  the  plaintiff's  ancestor  was  prima 
fade  the  person  named  in  the  charter.  Bogue 
V.  Bigelow,  29  Vt.  179. 

10.  Upon  the  question  of  the  identity  of  a 
particular  person  with  the  one  named  in  a  town 
chtLTier  ;—Held,  that  the  fact  that  such  person 
did  not  reside  in  the  same  place  where  the 
other  proprietors  are  described  as  residing,  is 
not  legal  proof  of  want  of  identity.    lb. 

11.  Identity  of  name  indicates  identity  of 
person — how  far.  Dummerston  Y.Jamaicay  6 
Vt.  899. 

12.  Parties  in  successive  deeds,  constituting 
a  chain  of  title,  of  the  same  name,  are  pre- 
sumptively the  same  persons.  So  held,  although 
the  place  of  residence  was  set  up  differently  in 
the  two  deeds,  but  twenty  years  intervened 
between  the  dates  of  the  two  deeds.  Cross  v. 
i/arfo'n,  46  Vt.  14. 

13.  The  grantees  in  a  mortgage  deed  were 
described  as  '*  Morse  &  Houghton  of  Bakers- 
field.'*  Hdd,  in  an  action  of  ejectment  thereon, 
that  evidence  was  admissible  that  the  plidntiffs, 
John  Morse  and  Joel  Houghton,  had  lately  been 
in  partnership  at  Bakersfield  under  the  firm  name 
of  Morse  &  Houghton,  and  that  the  mortgage 
note,  of  the  same  date  with  the  mortgage  deed, 
was  executed  to  them  as  such  partners ;  and 
that,  upon  such  proof,  the  grantees  were  suf- 
ficiently designated.  Morse  v.  Carpenter,  19 
Vt.  618. 

14.  A  deed  described  the  land  conveyed  as 
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in  **Lington"  in  tlie  county  of  Addison.  Held, 
that  this  name  was  so  like  the  name  Lincoln^  a 
town  in  that  county,  and  so  unlike  the  name  of 
any  other  town  in  the  county,  that  there  was 
no  error  in  admitting  the  deed,  in  connection 
with  other  evidence  showing  the  situation  and 
circumstances  at  the  time,  as  tending  to  show 
that  the  lot  in  question,  in  Lincoln,  was  con- 
veyed by  that  deed.  Armstrong  v.  Colbif,  47 
Vt.  859. 

15.  An  action  lies  on  a  judgment  in  which 
the  christian  name  of  the  defendant  is  not 
given— the  identity  of  the  party  being  averred. 
Jfeweomb  v.  Peek,  17  Vt.  802. 

16.  Where,  in  describing  a  person,  some 
other  than  his  legal  name  is  given,  it  is  a  suf- 
flcient  answer  to  an  objection  taken  thereto, 
that  he  is  generally  known  by  the  name  given. 
8t,  Johnsburjf  v.  Goodenough,  44  Vt.  662. 


NEGUOENOE. 

1.  What  is.  In  any  business  involving  the 
personal  safety  and  lives  of  others,  due  care, 
reasonable  diligence,  is  nothing  less  than  the 
most  watchful  care  and  the  most  active  dili- 
gence ;  anything  short  of  this  is  negligence,  and 
carelessness.  Poland,  C.  J.,  in  HadUy  v.  Crosi, 
84  Vt.  586. 

2.  One  may  act  in  good  faith,  and  still  be 
guilty  of  the  grossest,  the  most  flagrant  negli- 
gence, and  want  of  care.  Eedfieid,  C.  J.,  in 
Uneoln  v.  Buekmoiter,  82  Vt.  662. 

3.  Whether  a  question  of  law,  or  of  flact. 
Whether  a  sheriff  has  used  reasonable  diligence 
in  endeavoring  to  arrest  a  debtor  upon  execu- 
tion, is  a  mixed  question  of  law  and  fact.  Hop- 
kinson  v.  Holmes,  18  Vt.  18. 

4.  Whether  certain  facts  should  be  consid- 
ered by  the  Jury  as  constituting  negligence. 
Bedfleld,  J.,  says  :  I  am  not  prepared  to  say 
that  it  could  be  determined,  as  a  question  of 
law,  that  any  given  proposition  of  fact,  how- 
ever absurd,  was  incapable  of  proof,  unless  it 
were  a  simple  proposition  contrary  to  the  laws 
of  nature.     Taylor  v.  Daif,  16  Vt.  566. 

5.  Questions  of  negligence,  where  the  law 
has  settled  no  rule  of  diligence,  can  never  be 
determined  as  matter  of  law,  except  where  the 
testimony  is  all  one  way.  If  there  is  no  testi- 
mony tending  to  show  negligence,  then  it  may 
be  determined  by  the  court  that  there  was  no 
negligence ;  or,  if  the  testimony  is  uncontra- 
dicted and  makes  a  clear  case  of  negligence,  it 
becomes  matter  of  law  only.  RedJUld,  C.  J., 
in  Barber  v.  Essece,  27  Vt.  62. 

6.  The  question  of  negligence  may,  in  some 
cases,  be  taken  from  the  jury— as,  where  there 
is  no  testimony  tending  to  show  it ;  or  where 
a  given  course  of  conduct  is  admitted  which 


results  in  detriment,  and  no  excuse  is  given. 
In  the  latter  case,  the  liability  follows  as  mat- 
ter of  law,  and  there  is  nothing  for  the  jury 
but  a  question  of  damages.  Briggs  v.  Taylor, 
28  Vt.  180. 

7.  Where  a  carriage,  wagons  and  sleighs, 
not  past  use,  were  attached  and  allowed  by  the 
oflScer  to  rem^n  during  the  wii^ter  in  the  open 
fields,  wholly  exposed  to  the  weather,  for 
which  no  excuse  was  offered  except  the  difll- 
cnlty  of  finding  a  place  for  them  under  cover ; 
—Held,  that  it  was  error  to  submit  to  the  jury 
the  question  whether  the  oflflcer  had  exercised 
proper  care;  that  they  should  have  been 
instructed  that  the  ofiScer  was  liable  to  the 
owner  for  the  damage  thereby  done  to  the  prop- 
erty. A  judge  is  never  bound  to  submit  to  a 
jury  questions  of  fact  resulting  uniformly  and 
inevitably  from  the  course  of  nature,  as  that 
such  carriages  will  be  injured,  more  or  less,  by 
exposure  to  the  weather  during  the  whole 
winter ;  nor  to  submit  to  a  jury  the  propriety 
of  such  a  course,  when  it  is  perfectly  notorious 
that  all  prudent  men  conduct  their  own  affairs 
differently.  This  uniformity  of  the  course  of 
natnre,  or  the  conduct  of  business,  becomes  a 
rule  of  law.    Ih. 

8.  The  question  of  negligence  is  not  always 
a  matter  of  law  where  there  is  no  conflict  in 
the  testimony  as  to  the  particular  facts.  If  it 
still  rests  upon  discretion,  experience  and  judg- 
ment to  determine  whether  the  acts  complained 
of  were  a  departure  from  the  rules  and  usages 
which  prudent  and  careful  men  have  estab- 
lished in  the  conduct  of  similar  business,  under 
similar  circumstances,  it  is  a  question  of  fact 
for  the  Jury— as,  whether  it  was  negligence 
for  a  peddler  to  leave  his  horse  unhitched  in 
the  highway  under  given  circumstances.  Vin- 
ton V.  Sehwab,  82  Vt.  612. 

9.  The  only  case  in  this  State  where  the 
court  have  taken  it  upon  them  to  decide  that  a 
particular  course  of  conduct  was,  or  was  not, 
according  to  the  requirements  of  common  pru- 
dence, is  the  case  of  Briggs  v.  Taylor,  28  Vt. 
180.  Poland,  C.  J.,  in  HiU  v.  Jfew  Haven,  87 
Vt.  510. 

Highways,  164  et  seq.  208. 

10.  The  court  refused  to  instruct  th^  jury 
that  a  certain  course  of  conduct  of  the  plaintiff 
in  driving  upon  a  highway  was,  as  matter  of 
law,  negligence.  Held,  no  error.  Durgin  v. 
Dan/DiOe,  47  Vt.  95. 

11.  Plaintiff  and  defendant  were  farmers. 
Plaintiff  went  to  defendant  late  in  the  evening 
to  buy  six  bushels  of  oats.  Defendant  had  no 
oats  which  he  wished  to  sq)l,  but,  yielding  to 
the  plaintiff's  importunity  and  necessities,  con- 
sented to  sell  the  oats.  Defendant  kept  his 
granary  constantly  lockec).  He  went  some  dis- 
tance and  got  the  key  and  went  with  the  plain- 
tiff to  the  oats  lying  in  bulk  on  th^  open  floor 
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above.  He  stepped  back  for  his  measure,  and, 
while  thus  absent,  tbe  plaiDtiff  walked  across 
the  floor  in  another  direction,  in  the  dark,  and 
fell  through  an  aperture  in  the  floor,  and 
received  a  severe  injury.  On  these  facts  found 
by  a  referee  ;—Held,  that  the  defendant  was 
not  liable.    Puree  v.  WhUcamb,  48  Vt.  137. 

12.  Oontribntory  negligence.  The  ques- 
tion of  contributory  negligence  is  one  of  fact 
for  the  jury,  and  not  of  law  for  the  court. 
Alien  Y.  Hancock,  16  Vt.  280.  Biee  v.  MtmU 
peUer,  19  Vt.  470.  HiUY.  New  Hoven,  87  Vt. 
501. 

13.  In  case  for  negligence,  judgment  was 
reversed  for  the  refusal  of  the  court,  upon 
request,  to  charge  (at  least)  that  if  the  injury 
would  not  have  happened  but  for  want  of  ordi- 
nary care  and  diligence  in  the  plaintiff,  the 
jury  must  And  for  the  defendant.  Washlmm  v. 
Tracy,  2  D.  Chip.  128. 

14.  If  an  injury  is  in  whole  or  in  part 
owing  to  the  plaintiff*s  want  of  ordinary  care 
or  prudence,  he  cannot  recover.  Brigg9  v. 
GuHford,  8  Vt.  264.    24  Vt.  496.    27  Vt.  466. 

15.  In  all  cases  where  a  party  claims  to 
have  suffered  damage  by  the  carelessness  or 
negligence  of  another,  it  is  a  rule  nearly  if  not 
entirely  universal,  that  if  the  negligence  or 
carelessness  of  the  person  injured  contributed 
in  any  material  degree  to  the  production  of  the 
injury  complained  of,  he  cannot  recover,— as, 
in  actions  against  towns  for  damages  sustained 
through  the  insufficiencies  of  highways.  Poland, 
C.  J.,  in  HiU  v.  New  ffaoen,  37  Vt.  507. 

16*  In  an  action  for  negligence,  where  the 
evidence  tended  to  show  that  the  plaintiff  exer- 
cised some  control  over  the  manner  of  doing 
the  act  complained  of  as  negligently  done  ;— 
Meld  to  be  error,  to  submit  the  case  to  ^he  jury 
simply  upon  the  negligence  of  the  defendant, 
without  charging  as  to  the  legal  effect  of  the 
plaintiff's  negligence  as  contributory.  Willard 
V.  Pinard,  44  Vt.  84. 

17.  Tenng— "Ordinary  care,"  &c.  In 
an  action  against  a  town  for  an  injury  received 
by  the  breaking  down  of  a  bridge,  the  defend- 
ants requested  the  court  to  charge  that  the 
plaintiff's  conduct  in  driving  upon  tlie  bridge, 
under  the  circumstances,  must  have  been  that 
of  a  prudent  and  careful  man  to  entitle  him  to 
recover,  and  that  if  he  bad  reasonable  ground 
to  apprehend  that  the  bridge  was  unsafe  for 
such  a  team  and  load,  the  driving  upon  the 
bridge  with  such  a  team  and  load  was  such  an 
act  of  imprudence  and  want  of  care  as  to  pre- 
vent a  recovery.  The  court  declined  so  to 
instruct  the  jury,  but  charged  that  if  the  plain- 
tiff did  not  exercise  ordinary  care  and  prudence 
in  attempting  to  cross  the  bridge,  and  this  con- 
tributed to  the  injury,  he  could  not  recover ; 
but  that  he  had  a  right  to  presume  the  bridge 
safe  for  a  proper  load,  and  was  not  bound  to 


examine  it  before  attempting  to  cross  it,  unless 
he  had  been  informed  that  it  was  unsafe,  or  had 
reason  to  distrust  or  suspect  its  safety,  ffeld, 
that  the  defendants  were  entitled  to  a  charge  in 
the  terms  of  their  request,  and  that  the  omis- 
sion so  to  charge  was  error.  (Comments  on  the 
terms  ** ordinary  care  and  prudence,'*  as  being 
liable  to  misconstruction.)  FoUom  Y.UnderhiU, 
86  Vt.  591.  These  terms  are  calculated  to  mis- 
lead juries.     Brigg9  v.  Taylor,  28  Vt.  184. 

18.  Proximate— Remote.  In  cases  of  in- 
juries occurring  through  the  mutual  negligence 
of  the  parties,  if  the  negligence  of  the  plaintiff 
was  the  proximate  cause,  i.  e.,  occurring  at  the 
time,  and  that  of  the  defendant  was  the  remote 
cause,  t.  e.,  consisting  of  other  matter  than 
what  occurred  at  the  time  of  the  injury,  the 
plaintiff  cannot  recover.  So,  if  the  negligence 
of  each  was  the  proximate  cause,  or  of  each 
was  the  remote  cause,  both  being  of  the  same 
character  and  degree,  there  can  be  no  recovery. 
But  if  the  negligence  of  the  defendant  be  proxi- 
mate  and  that  of  the  plaintiff  remote,  he  may 
recover,  although  not  wholly  without  fault 
himself,  on  the  ground  that  the  defendant  was 
bound  to  exercise  reasonable  care  to  avoid  the 
injury,  though  the  plaintiff  had  been  negligent 
in  exposing  himself  to  it.  Isham,  J.,  in  Trow 
V.  VL  Central  B.  Co.,  24  Vt.  487.  27  Vt.  458 ; 
and  see  Bobinwn  v.  Cone,  22  Vt.  218. 

19.  Rule  as  to  children,  idiots,  kc.  In 
an  action  by  a  child  of  four  years  old  for  an 
injury  received  by  being  run  over  in  the  high- 
way, through  the  defendant's  negligent  driving 
of  his  team,  the  court  charged  that  in  determin- 
ing, the  amount  of  care  and  prudence  to  be  re- 
quired of  the  plaintiff,  the  jury  need  not  meas- 
ure it  byHhe  rule  that  would  be  applicable  to  an 
adult,  but  might  consider  that  he  was  a  child, 
about  four  years  of  age,  from  whom  a  less 
degree  of  care  and  prudence  might  be  expected. 
Held  correct,  and  that  all  which  can  be  re- 
quired of  a  plaintiff  in  such  case  is  care  and 
prudence  equal  to  his  capacity.  Bobimon  v. 
Cone, 

20.  Although  a  child,  or  idiot,  or  lunatic, 
may  be  in  a  highway  through  the  fault  or  n^- 
ligence  of  his  parents  or  keeper,  and  so  be 
improperly  there,  yet,  if  he  is  hurt  by  the  negli- 
gence of  the  defendant,  he  is  not  precluded 
from  his  redress.  If  one  know  that  such  person 
is  in  the  highway,  or  on  a  railway,  he  is  bound 
to  a  proportionate  degree  of  watchfulness,  and 
what  would  be  but  ordinary  neglect,  in  regard 
to  one  whom  the  defendant  supposed  to  be  of 
full  age  and  capacity,  would  be  gross  neglect  as 
to  a  child,  or  one  known  to  be  incapable  of 
escaping  danger.    lb.    89  Vt.  459. 

21.  In  order  that  the  negligence  of  another 
should  be  imputed  to  the  plaintiff,  such  rela- 
tion must  exist  between  them  as  to  impose 
upon  such  person  the  duty  of  care  towards  the 
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plaintiff,  in  the  matter  in  question.     OUdden 
V.  Beading,  88  Vt.  52. 

22.  Surgeon—Physician.  In  an  action 
against  a  surgeon  for  improperly  setting  and 
dressing  the  plaintiff's  broken  arm;— Held, 
that  a  showing  on  the  part  of  the  defendant 
that  the  ultimate  damage  or  injury  to  the  arm 
resulted  in  part  from  the  subsequent  misman- 
agement and  negligence  of  those  having  charge 
of  the  plaintiff,  did  not  touch  the  cause  or  right 
of  action,  but  only  the  measure  and  amount  of 
damages;  that  the  contributory  negligence, 
which  precludes  a  right  of  recovery,  is  such  as 
enters  into  the  creation  of  the  cause  of  action, 
and  not  merely  supervenes  upon  it,  by  way  of 
aggravating  the  damaging  results.  WUmot  v. 
ffiward,  39  Vt.  447. 

23.  Where  a  surgeon,  through  lack  of  proper 
skill,  in  setting  a  broken  limb,  bandaged  the 
limb  too  tightly  ;—ffeld,  that  an  action  therefoi 
was  not  defeated  by  the  fact  that  another  sur- 
geon, who  took  the  case,  failed,  through  want 
of  proper  skill,  to  loosen  the  bandages  and  dress 
the  limb,  although  if  he  had  so  done  the  ulti- 
mate injury  might  have  been  prevented.  HcUh- 
om  V.  Riehnumd,  48  Vt.  657. 

24.  Physicians  and  surgeons  are  bound  to 
have  and  exercise  ordinary  skill,  and  nothing 
more,  unless  they  profess  more — that  is,  such 
skill  as  doctors  in  the  same  general  neighbor- 
hood, in  the  same  general  lines  of  practice, 
ordinarily  have  and  exercise  in  like  cases.    lb. 

As  to  acUonahle  negligence  in  particular  cases, 
see  appropriate  titles,— as  RailboadCompakt, 
HiOHWATs,  Action,  &c. 


n. 


NEW  TRIAL. 

Upon  What  Grounds  Granted. 

1.  In  general, 

2.  FauUofjOrinrespeettOf  ptry, 
8.  Errcr  of  court. 

4.  Surpriee  on  trial 
6.  Newly  discovered  emdenee, 
6.  Statute  pracudone. 
Proceedings  and  Practice. 

I.    Upon  What  Grounds  Granted. 

1.  In  general. 


1.  On  motion  or  petition*  The  court  will 
not  grant  a  new  trial  where  the  equity  is 
strongly  in  favor  of  the  verdict,  although  what 
was  stated  as  the  law,  and  on  which  the  verdict 
was  founded,  is  doubtful.  Rogere  v.  Page, 
Brayt.  ie9. 

2.  The  court  should  never  grant  a  new  trial 
in  favor  of  the  plaintiff  in  a  suit  upon  a  jail- 
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bond,  unless  he  failed  in  his  former  trial  through 
some  fraud  of  the  defendant.  Perkins  v.  Da/na, 
19  Vt.  689. 

3.  New  trials  will  be  granted  in  pauper 
cases,  as  in  other  cases,  upon  proper  showing. 
Kirby  v.  Waterford,  14  Vt.  414. 

4.  As  a  general  rule,  in  order  to  sustain  a 
petition  for  a  new  trial,  it  must  appear,  not 
only  that  injustice  has  been  done  on  the  trial, 
but  that  there  has  been  no  want  of  diligence  on 
the  part  of  the  petitioner ;  and  in  no  case  will 
a  new  trial  be  granted,  unless  there  is  a  reason- 
able certainty  that  the  subject  matter  on  which 
the  application  is  founded  will,  on  another 
trial,  produce  a  different  result.  Noyes  v. 
Spaulding,  27  Vt.  420. 

5.  On  a  petition  for  a  new  trial,  the  appar- 
ent justice  or  injustice  of  the  verdict  is  to  be 
considered,  and,*  to  warrant  the  granting  pf  it, 
it  should  appear  that  justice  would  be  likely  to 
be  served  by  having  the  case  tried  again.  Oil- 
man V.  Nichols,  ^Yt.  818.  Beekwith  v.  Middle- 
sex, 20  Vt.  598.  Bullock  v.  Beach,  8  Vt.  78. 
Dodge  v.  Kendall,  4  Vt.  81.  The  court  should 
feel  assured  that  injustice  has  been  done,  and 
that  a  new  trial  would,  in  all  probability,  lead 
to  a  different  result.  MiddUtovm  v.  Adams,  18 
Vt.  286.  Briggs  v.  Oleason,  27  Vt.  116.  8taU 
V.  6'(w»p,  28  Vt.  551. 

6.  A  new  trial  will  not  be  granted  on  peti- 
tion, to  enable  the  party  to  avail  himself  of  a 
defense  which,  though  legal,  is  clearly  inequit- 
able, and  where  no  injustice  has  been  done. 
McConneU  v.  Strong,  11  Vt.  280. 

7.  That  the  amount  in  controversy  is  small, 
is'a  sufficient  reason  for  refusing  a  new  trial. 
BuUock  V.  Beach,  8  Vt.  78. 

8.  That  the  statute  of  limitations  did  not 
bar  a  new  suit  in  ejectment  was  recognized  as 
a  reason  for  refusing  a  new  trial  to  the  plaintiff. 
Smith  V.  Hubbard,  1  Tyl.  142. 

9.  The  refusal  of  the  county  court  to  grant 
a  new  trial,  though  not  a  bar  conclusively, 
should  have  very  considerable  weight  with  the 
supreme  court,  in  the  exercise  of  a  sound  dis- 
cretion, against  granting  a  new  trial  for  the 
same  cause.  Briggs  v.  Oleason,  27  Vt.  114; 
and  see  HUl  v.  New  Haiten,  87  Vt.  512. 

10.  A  petition  for  a  new  trial  is  an  appeal 
to  the  judicial  discretion  of  the  court,  and,  in 
the  exercise  of  that  discretion,  such  court  is 
supreme,  and  its  proceedings  are  not  subject  to 
be  revised,  or  controlled  by  writ  of  error, 
exceptions,  certiorari,  or  appeal,  since  the  dis- 
cretionary power  of  one  court  cannot  be  exer- 
cised by  another.  But  for  an  error  in  law  com- 
mitted in  such  case,  the  proceedings  may  be 
revised.  Houghton  v.  Slack,  10  Vt.  520.  Chase 
V.  Dams,  7  Vt.  476.  Myers  v.  BrowneU,  2  Aik. 
407.  Minkler  v.  Minkler,  16  Vt.  198.  W^uat^ 
ley  V.  Waldo,  86  Vt.  287.  Sheldon  v.  Perkins, 
87  Vt.  550. 
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11«  Queftkma  ctf  law  decided  on  exceptions 
cannoi  be  again  raised  on  a  petition  for  a  new 
trial  MeCtmneU  v.  Strang,  11  Vt.  280.  BtardB- 
ley  y.  Gordon,  8  Yt.  824. 

12.  On  ezceptioni  —  Hurmless  error. 
Although  there  may  have  been  enx>r  in  the 
trial  below,  yet  if  from  the  whole  caae  it  clearly 
appears  that  on  another  trial  the  same  verdict, 
or  the  same  Judgment,  must  inevitably  be  ren- 
dered, a  new  trial  will  not  be  granted.  Wal- 
wtrth  V.  Readoboro,  24  Vt.  252.  Brayt.  168. 
1  Aik.  48.    17  Vt.  499.     19  Vt.  210. 

13.  If,  upon  the  whole  record,  the  court 
can  see  that  a  correct  result  followed  and  that 
the  judgment  was  right,  it  will  not  be  reversed 
for  immaterial  error.  Farmers  d  Meehanie» 
V.  FUnty  17  Vt.  508.  FUch  v.  Peckham,  16  Vt. 
150. 

14.  A  new  trial  refused  on  exceptions, 
where  a  record,  imperfect  in  the  county  court, 
had  been  perfected  before  hearing  on  the  ex- 
ceptions. Paine  v.  Winter,  1  Vt.  101.  Dixon 
V.  ParmeUe,  2  Vt.  190. 

2.  FauU  of,  or  in  retpect  to,  jury, 

15.  QnaliilcAtioiii.  Where  a  juror  was 
a  freeholder  when  his  name  was  put  into  the 
town  jury-box,  but  was  not  a  freeholder  at  the 
time  of  the  trial ; — Held,  that  this  was  not  cause 
for  setting  aside  the  verdict,  but  should  have 
been  objected  in  challenge.  OrouU  v.  Carpen- 
ter, 1  TyL  250. 

16.  Under  a  statute,  then  in  force,  requir- 
ing that  Jurors  should  be  freeholders ; — Hel^, 
that  want  of  such  qualification  in  one  of  the 
jurors  was  ground  for  a  new  trial,  when  that 
fact  was  not  known  to  the  moving  party  at  the 
trial; — that  this  was  a  mistrial.  {Bennett  Z,, 
dissenting.)  Briggs  v.  Georgia,  15  Vt.  61.  80 
Vt.  474.  (Changed  by  act  of  Nov.  12,  1842, 
Q.  8.  c.  15,  s.  18.) 

17.  By  mistaike  of  the  sheriff  in  the  name 
of  a  juror  drawn  from  the  box,  he  summoned 
another  person  whose  name  was  not  in  the  box, 
but  who  was  legally  competent  to  act  as  a 
Juror,  and  he  was  sworn  and  sat  in  the  cause. 
This  irregularity  was  unknown  to  the  parties 
and  to  the  court,  tUl  after  the  verdict  had  been 
delivered  and  the  panel  discharged,  and  no 
fraud  or  collusion  was  suggested.  Held,  that 
the  verdict  should  not,  for  this  cause,  be  set 
aside.    Mann  v.  Fairlee,  44  Vt.  672. 

18.  Oath.  The  fact  that  a  Juror  in  a  civil 
cause  is  not  sworn  is  an  irregularity  which  may 
be  waived,  like  a  known  cause  of  challenge  to 
a  juror.  The  county  court  refused  to  set  aside 
a  verdict,  for  such  cause,  upon  the  affidavit 
only  of  one  of  the  defendant's  counsel  that  the 
fact  was  unknown  to  him.  Held  correct. 
8eoU  V.  Moore,  41  Vt.  205. 

19.  After  this  decision  of  the  county  court, 


the  defendant  offered  affidavits  of  the  defend- 
ant and  the  other  counsel  of  the  defendant,  that 
such  fact  was  unknown  to  them.  These  the 
county  court  refused  (o  receive.  Heid,  that 
this  was  matter  of  discretion,  and  not  subject 
to  exceptions.    lb, 

20.  ExpresBion  of  oidnion.  It  is  good 
cause  for  a  new  trial  that  one  of  the  Jury  had, 
before  the  trial,  expressed  his  opinion  up<m  the 
merits  in  favor  of  the  successful  party.  Dem- 
ing  y.HurUnU,  2  D.  Chip.  45.  Freneh  Y,JSmith, 
4  Vt.  868;  and  see  States,  Godfrey,  Brayt.  170, 
State  V.  Clark,  42  Vt.  629. 

21.  A  new  trial  was  refused,  when  the 
alleged  reason  was  that  a  Juror  had,  previous 
to  the  trial,  formed  and  expressed  an  opinion, — 
there  being  but  the  oath  of  one  witness  to  the 
fact  against  that  of  the  juror,  and  the  alleged 
opinion  being  upon  a  question  of  law ; — and  it 
appearing  that  the  juror  was  not  conscious  of 
having  formed  or  expressed  any  opinion. 
ThraU  V.  Lincoln,  28  Vt.  856. 

22.  Separation  of  Jury.  A  motion  for  a 
new  trial,  for  that  the  jury,  after  the  case  was 
submitted,  separated  before  agreeing  on  their 
verdict,  and  after  agreeing  separated  without 
sealing  up  their  verdict,  and  returned  it  not 
sealed  up,  was  held  as  addressed  to  the  discre- 
tion of  the  county  court,  and  not  subject  to 
revision.    EdgeU  v.  Bennett,  7  Vt.  584. 

23.  On  a  motion  to  set  aside  a  verdict  be- 
cause the  jury,  after  the  charge  and  after  they 
had  retired  for  consultation  and  before  agreeing 
upon  their  verdict,  separated  without  an  order 
of  the  court,  and,  without  being  under  the 
charge  of  an  officer,  went  to  their  dinners ; — 
Held,  that  Q.  8.  c.  80,  s.  84,  on  this  subject  was 
purely  directory;  that  this  was  not  such  an 
irregularity  as,  per  m  and  as  matter  of  law, 
avoided  the  verdict;  but  the  motion  was 
addressed  to  the  discretion  of  the  court  that 
tried  the  cause,— the  inquiry  involving  mat- 
ters of  fact  as  to  whether  the  Jury  might  have 
been  tampered  with,  &c,;  and  that  the  decision 
was  not  revisable  by  the  supreme  court,  no 
error  in  law  being  shown.  Downer  v.  Boater, 
80  Vt.  467. 

24.  Verdict— Irregiilarity.  A  new  trial 
was  refused  in  ejectment,  when  the  jury  by 
mistake  returned  a  verdict  for  the  whole  land, 
whereas  a  small  part  was  proved  to  be  in  a 
third  person,  but  the  damages  recovered  were 
only  nominal.    Pomeroy  v.  Taylor,  Brayt.  169. 

25.  It  is  no  cause  for  setting  aside  a  verdict, 
that,  in  ascertaining  the  damages,  each  juror 
marked  a  sum  and  the  whole  amount  was 
divided  by  12,  when  they  afterwards  deliber- 
ated and  returned  a  different  sum  than  such 
quotient.     Cheney  v.  Holgate,  Brayt.  171. 

26.  A  verdict  assented  to  in  court  in  usual 
form  by  the  Jury,  was  refused  to  be  set  aside 
on  the  ground  that  the  foreman  had  promised 
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one  of  the  jurors  to  inform  the  court  that  he 
^ttd  not  aasent  to  it.    lb. 

27.  The  jury  had  settled  their  minds  as  to 
the  rights  of  the  parties,  but,  being  in  doubt 
as  to  the  proper  mode  of  making  a  computa- 
tion of  what  was  due  upon  an  execution,  called 
the  county  clerk  into  the  jury  room,  and,  upon 
their  inquiry  how  the  computation  should  be 
made,  he  told  them,  and  told  correctly.  Heldy 
that  this  was  an  irregularity,  but,  being  with- 
out the  fault  of  the  parties  and  no  error  or 
injury  having  resulted,  it  furnished  no  sufficient 
cause  for  a  new  trial.  Dennison  v.  Pmeer», 
as  Vt.  89. 

28.  Ckmtrarytolaw.  When  the  verdict  is 
manifestly  contrary  to  law,  a  new  trial  will  be 
granted.    fftUl  v.  Dawns,  Brayt.  168. 

'29.  Law  or  charge  xnisimderBtood.  A 
new  trial  will  not  be  granted  on  the  ground 
that  the  jury  mistook  the  law  when  both  mat- 
ters of  law  and  of  fact  were  submitted,  where 
they  applied  the  law  correctly,  if  they  found 
certain  facts.   Smith  v.  Hubbard,  1  Tyl.  142 

30.  A  new  trial  is  somtimes  granted  when 
there  is  reason  to  apprehend  that  the  jury  may 
have  mistaken  the  purport  of  the  instruction, 
and  thus  have  been  misled  in  an  important 
particular  materially  affecting  the  merits ;  but 
held  otherwise,  where  it  was  merely  conjectural 
whether  there  was  any  misapprehension  in  the 
minds  of  the  jury,  and  where  the  matter  was 
indifferent,  or  of  slight  importance.  Sherman 
V.  Ohamplain  Traneportatian  Co,,  81  Vt.  162. 

31.  It  is  not  the  legal  duty  of  the  county 
court  to  set  aside  a  verdict,  because  the  jury 
misunderstood  the  charge  of  the  court,  as  to 
damages.-    Wheatley  v.  Wald&,  86  Vt.  288. 

32.  Nor,  because  some  of  them  were 
induced  to  agree  to  a  verdict,  through  the 
erroneous  l)e1ief  that  the  cause  was  reviewable. 
NewUm  v.  Booth,  18  Vt.  820. 

33.  Nor,  because  misinformed  by  the  fore- 
man that  full  costs  would  follow  a  verdict  for  a 
particular  sum  in  damages.  Cutler  v.  Cutler, 
48  Vt.  660. 

34.  The  setting  aside  of  verdicts  for  such 
like  causes,  discountenanced.  18  Vt.  820.  86 
Vt.  288.  48  Vt.  660.  Sheldon  v.  Perkins,  87 
Vt.  557. 

35.  Verdict  against  evidence.  The 
supreme  court  has  power,  under  the  statute,  to 
grant  new  trials  of  cases  tried  in  the  county 
court,  for  the  cause  that  the  verdict  was  con 
trary  to  and  unsupported  by  the  evidence ;  but 
this  court  will  not  set  aside  a  verdict  as  being 
against  the  weight  of  evidence,  except  where  it 
is  clear  that  the  verdict  is  wrong,  and  not 
warranted  by  any  fair  construction  of  the 
evidence,  and  where  there  is  no  room  for  dif- 
ference of  opinion,  in  fair  judgment,  as  to 
which  way  the  verdict  should  be.  If  there  is 
any  conflict  of  evidence,  and  any  reasonable 


ground  for  doubt  on  the  evidence  which  way 
the  fact  is,  the  verdict  is  concluave.  North- 
field  Bank  v.  Broum,  cited  in  HUl  v.  New 
Haven,  87  Vt.  512. 

36.  To  warrant  the  setting  aside  of  a  ver- 
dict as  against  evidence  or  the  weight  of  evi- 
dence, it  is  not  sufficient  that  the  verdict  is 
merely  against  a  preponderance  of  the  testi- 
mony, but  it  should  appear  to  be  manifestly 
and  palpably  wrong.  Weeks  v.  Barron,  88  Vt. 
420. 

37.  Ontside  interference.  Under  Q.  S. 
c.  87,  s.  16,  providing  that  if  **  a  party  obtain- 
ing a  verdict  in  his  favor"  shall  give  to  a  juror 
any  victuals  or  drink  **  by  VMy  of  treat,"  this 
shall  be  a  sufficient  reason  to  set  aside  the  ver- 
dict ; — Held,  on  a  motion  to  set  aside  a  verdict 
obtained  by  a  town,(l),  that  the  mere  furnishing 
of  food  or  drink  to  a  juror,  when  confined 
within  the  limits  of  ordinary  hospitality,  and 
not  furnished  for  any  improper  purpose,  and 
where  it  had  no  improper  influence  upon  the 
verdict,  does  not  fall  within  the  statute;  (2) 
that  merely  a  ratable  inhabitant  of  the  town  is 
not  such  a  **party;"and  that  the  furnishing 
referred  to  must  be  at  the  expense  of  the  town, 
or  must  be  the  act  of  some  one  of  its  author- 
ize agents.     CarltsU  v.  Sheldon,  88  Vt.  440. 

38.  The  verdict  of  a  jury  may  be  properly 
set  aside  and  a  new  trial  granted,  where,  during 
the  trial,  conversations  were  had  with  and  in 
the  presence  of  the  jury  by  the  friends  of  the 
prevailing  party,  which  were  calculated  and 
intended  to  influence  them  to  render  the  verdict 
they  did,  though  it  is  not  shown  that  the  ver- 
dict was  in  fact  influenced  thereby,  and 
although  such  conversations  were  had  without 
the  procurement  or  knowledge  of  the  prevail- 
ing party,  and  were  listened  to  by  the  jurors 
without  understanding  that  they  were  guilty  of 
misconduct  in  so  doing.  MeDaniels  v.  MeDan- 
iels,  40  Vt.  868. 

39.  It  is  not,  as  matter  of  law,  necessary  in 
such  case,  that  the  moving  party  should  either 
allege  in  his  motion,  or  prove,  that  he  had  not 
knowledge  of  such  misconduct ;— such  case  is 
distinguishable  from  cases  where  the  objection 
to  the  juror  is  some  matter  that  existed  before 
the  trial.    lb. 

40.  In  order  to  justify  the  granting  of  a 
new  trial  because  a  paper  not  used  on  the  trial 
went  to  the  jury  with  the  other  papers  in  the 
case,  without  design,  the  paper  should  be  such 
as  to  convey  some  information  which  might,  by 
some  reasonable  intendment,  have  influenced 
the  verdict.  Peaeham  v.  Carter,  21  Vt.  515. 
Winslow  V.  CampbeU,  46  Vt.  746. 

8.  Error  of  eourt. 

41.  It  is  no  ground  for  a  petition  for  a  new 
trial,  that  the  court  below  refused  a  contlnu* 


Digitized  by 


Google 


484 


NEW  TRIAL,  L 


aiice;  or  committed  an  error  in  law  not  set 
forth  in  a  bill  of  exceptiona.  Durkee  v.  Fet$en' 
den,  Brayt.  167. 

42.  A  petition  for  a  new  trial  was  dismissed 
without  hearing  on  the  merits,  where  the  only 
Clause  alleged  was  that  the  court  were  mistaken 
in  the  law.  Purdy  v.  Walker,  Brayt.  78. 
Such  objection  must  be  raised  upon  a  bill  of 
exceptions  allowed.  Durkee  v.  Feeeenden. 
NiaDon  v.  Phelpe,  29  Vt.  198. 

43.  It  is  cause  for  granting  a  new  trial  that 
the  judge  at  the  fact  term  refused  to  allow  and 
sign  exceptions,  provided  the  cause  designated 
ia  the  exceptions,  if  allowed  and  signed,  would 
have  been  sufficient  to  induce  the  court  to  set 
aside  the  verdict.    Fisk  v.  SUel,  Brayt.  168. 

44.  Where  a  party  had  good  reason  to 
believe  that  two  material  witnesses  would  be 
present  at  the  trial  and  he  commenced  the  trial 
witjiout  moving  for  a  continuance,  and  the 
witnesses  were  prevented  from  attending,  one 
by  being  taken  suddenly  sick  and  the  other  by 
breaking  his  leg,  a  new  trial  was  granted  on 
terms.    BarreU  v.  Barrett,  Brayt.  170. 

4  Surpriee  on  trial. 


45.  New  trial  granted  for  surprise  and  mis- 
take of  counsel  on  trial.  Date  v.  Hineebtargh, 
1  Aik.  85. 

46.  New  trial  granted  for  mistake,  over- 
sight, or  surprise  on  the  trial,  where  the  real 
merits  failed  of  being  tried.  Stcmton  v.  Ban- 
nister, 2  Vt.  464 

..  47.  New  trial  granted  in  a  criminal  case,  on 
the  ground  that  the  respondent  was  advised  by 
his  counsel  that  certain  testimony  against  iiim 
would  not  be  admitted,  and  hence  he  omitted 
%o  procure  rebutting  evidence;  and  that  the 
admission  of  such  testimony  was  a  surprise  to 
him  and  his  counsel.  State  v.  WilUams,  27  Vt. 
724. 

48.  A  new  trial  will  not  be  granted  on  the 
ground  of  surprise,  because  a  witness  was  intro- 
duced  directly  to  prove  what  was  directly  put 
in  issue ;  nor  because  such  witness  was  inter- 
ested, where  his  interest  appeared  on  the 
record,  and  no  objection  was  taken.  Dodge  v. 
KendaU,  4  Vt.  81. 

49.  The  surprise  which  affords  ground  for  a 
new  trial  must  be  one  which  is  not  the  peti- 
tioner's own  fault.  Burr  v.  Palmer^  23  Vt. 
244. 

.  50.  Surprise  of  party,  diligence,  materiality 
of  evidence,  &c.,  on  petition  for  new  trial, 
considered.    Shepherd  v.  Hayes,  16  Vt.  486. 

51.  The  non-production  of  a  witness  on  the 
final  trial  who  had  testified  on  a  former  trial,  is 
not  cause  for  a  new  trial  on  the  ground  of  sur- 
prise,   lb. 

.52.  That  the  county  court  ruled  the  law 
different  from  what  the  party  expected,  and 


that  such  ruling  was  affirmed  by  the  supreme 
court,  can  never  form  the  basis  of  a  petition  for 
a  new  trial,  on  the  ground  of  surprise.  Morgan 
V.  Houston,  26  Vt.  570;  and  see  Pettes  y.Bank 
0/  WhitehaU,  17  Vt.  485. 

53.  As  the  ground  of  an  application  for  a 
new  trial,  surprise  is  scarcely  ever  tenable. 
That  a  witness  for  the  party  was  rejected 
as  incompetent  by  reason  of  interest,  is  not  a 
sufficient  reason  for  a  new  trialt  as  for  a  sur- 
prise ;  nor  that  the  county  court  refused,  on  the 
argument  to  the  jury,  to  treat  certain  papers 
as  in  evidence  to  be  cominented  upon,  which 
the  party  supposed  to  be  in  evidence,  though 
not  formally  offered  and  admitted.  Haskins  v. 
Smith,  17  Vt.  268. 

54.  It  must  be  a  strong  case  which  would 
induce  the  court  to  grant  a  n^w  tri^l  on  the 
ground  of  surprise  on  the  trial  below,  where 
the  party  neglected,  at  the  proper  time,  to  move 
for  a  continuance.  BenaaU,  J„  inBriggsv. 
Oleason,  27  Vt.  114 

5.  Newly  discovered  efndenee, 

55.  General  rules.  Ck>u]t8  will  not  in.  all 
cases  refuse  a  new  trial,  where  the  cause  stated 
is  the  discovery  of  new  and  important  evidence, 
although  it  is  to  a  point  litigated  at  the  trial. 
The  case,  however,  must  be  a  strong  one  to 
induce  the  court  tp  interfere.  HurdY,  Barber, 
Brayt.  170.    State  v.  Cox.  lb.  171. 

56.  Contradictory  evidence  by  the  same 
witness  at  different  trials,  to  a  point  material, 
is  cause  for  a  new  trial,  provided  that  fact 
could  not  be  shown  at  the  trial.  Jhirkee  v. 
Fessenden,  Brayt.  167. 

57.  To  entitle  a  party  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  must 
appear  that  the  evidence  has  been  discovered 
since  the  trial ;  that  no  laches  are  imputable  to 
him ;  and  that  it  is  material.  Myers  v.  Brown- 
ell,  2  Aik.  407. 

58.  A  petition  for  a  new  trial  will  not  be 
sustained,  which  is  founded  upon  facts  which 
should  have  been  presented  to  the  county  pourt 
as  a  reason  for  rejecting  a  report  of  referees. 
Fuller  V.  Wright,  10  Vt.  512. 

59.  After  judgment  by  default  in  an  action 
upon  a  note  given  for  a  patent  right,  a  new  trial 
was  granted,  upon  tenns,  on  the  ground  that 
further  use  of  the  machine  had  proved  the  in- 
vention to  be  of  no  value,  or  of  much  less  value 
than  represented,  where  this  ground  of  defense 
was  too  little  known  when  the  action  was 
defaulted  to  afford  any  prospect  of  defense. 
Bumham  v.  Brewster,  1  Vt.  87.  Bumham  v. 
Hubbard,  1  Vt.  91. 

60.  A  petition  for  a  new  trial  was  refused, 
where  a  judgment  in  the  county  court  had 
been  rendered  for  the  defendant  on  demurrer 
to  a  replication  to  a  plea  of  the  statute  of  Umi- 
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tatioD8,->the  gi^oundt  of  the  petition  being 
newly  discovered  evidence,  and  a  new  promise 
to  pay  a  part  after  the  judgment.  Ferris  v. 
Barbm,  10  Vt.  188. 

61.  OnmulatiYe  evidence.  A  new  trial 
will  not  be  granted  for  newly  discovered  evi- 
dence, where  it  is  merely  cumulative,  and 
leaves  the  question  still  doubtful,  not  making 
a  clear  case.  Dodge  v.  KendaU,  4  Vt.  81. 
B^iUock  V.  Beach,  8  Vt.  78. 

62.  Cumulative  testimony,  under  the  rule 
relating  to  new  trials,  is  to  the  same  fact  liti- 
gated at  a  former  trial  and  upon  which  testi- 
mony was  then  given.  Kirby  v.  Waterfordy  14 
Vt.  414 

63.  "Cumulative  evidence"  is  additional 
evidence  of  the  same  kind,  to  the  same  point. 
Brddiih  v.  Btate,  85  Vt.  452. 

64.  On  a  t)etition  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  the  court 
should  regard  the  state  of  the  case  as  it  stood 
upon  the  evidence  on  the  trial.  If  the  evidence 
produced  fairly  and  reasonably  entitled  the 
party  to  a  verdict,  it  could  hardly  be  said  that 
he  was  lacking  in  reasonable  diligence'  in  not 
inquiring  for  more,  though  such  inquiry  would 
have  resulted  in  his  finding  it,  and  even  the 
very  evidence  newly  discovered,  and  perhaps 
decisive.     QUman  v.  NiehoU,  42  Vt.  818. 

65.  The  rule  as  to  cumulative  evidence  does 
not  exclude  evidence  of  the  same  facts  testified 
to  on  the  trial,  if  these  facts  are  material,  and 
would, with  reasonable  certainty,  be  controlling, 
if  established.  lb,  Myere  v.  BroumeU,  2  Aik. 
407.    Barker  v.  French,  18  Vt.  460. 

'66.  If  cumulative,  it  must,  at  least,  be  of 
such  a  character  as,  prima  fade,  to  raise  a 
strong  probability  that  it  will  be  decisive  of  the 
case.  Bedfleld,  J.,  in  Burr  v.  Palmer,  28.  Vt. 
246. 

67.  Newly  discovered.  In  trover  for  the 
conversion  of  certain  tallow  of  the  plaintiff  sold 
to  the  defendant  by  one  8,  the  main  question 
liUgated  was  whether  8  was  authorized  to  make 
the  sale.  Verdict  for  the  plaintiff.  8  was  then 
in  the  State  prison  upon  a  conviction,  procured 
by  the  plaintiff's  testimony,'  for  having  stolen 
the  same  tallow  from  the  plaintiff.  8  having 
served  out  his  term  atid  been  pardoned,  the  de- 
fendlmt  brought  his  petition  for  a  new  trial, 
assigning  as  newly  discovered  the  testimony  of 
8,  that  he  had  authority  from  the  plaintiff  to 
sell  the  tallow,  ffeld,  that  the  case  was  not 
within  the  recognized  rules  in  granting  new 
trials;  that  such  testimony  waa  rather  new 
created  than  new  discovered ;  that  to  admit  it 
would  be  of  bad  precedent.  Petition  denied. 
Water*  v.  Langdon,  16  Vt.  570. 
•  68.  Where  testimony,  claimed  to  be  newly 
discovered,  was  all  of  record  in  the  court  and 
ittlght  have  been  found  on  reasonable  search  >, — 
Mekdy  that  to  giant  a  new  trial  on  the  ground  of 


newly  discovered  evidence  would  be  to  relieve 
the  party  from  the  consequences  of  his  Own 
neglect ;  and  the  petition  was  denied.  Morgan 
V.  Houston,  25  Vt.  570. 

69.  OondnsiYeness.  A  petition  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, was  refused,  because  of  want  of  due  dili- 
gence, and  because  not  conclusive,  or^^decisive  in 
character.  Steams  v.  Allen,  18  Vt.  119. 
Lindsey  vi  Danville,  45  Vt.  72. 

70 .  A  new  trial  will  not  be  granted  on  the 
grounds  of  newly  discovered  evidence,  where 
the  verdict  was  general,  so  that  it  does  not  ap- 
pear how  the  jury  found  the  fact  to  which  the 
new  evidence  applies.  Briggs  v.  Gleason,  27 
Vt.  114. 

6.  Statute  provisions, 

71 .  Ohancery  cause.  Under  the  authority 
given  to  the  supreme  court,  by  statute,  to  gnuit 
new  trials,  (G.  8.  c.  88)  ',—Held,  that  that  cottrt 
could  not  'grant  a  new  trial  or  rehearing  of  a 
case  determined  in  the  court  of  chancery. 
Slason  V.  Cannon,  19  Vt.  219. 

72.  Oase  "tried"— "determined."  The 
statute  authorizing  the  supreme  court  to  grant 
new  trials  in  cases  *UrtM  before  any  cOunty 
court,"  (8tat.  1825  s.  17,)  or  ''determined  by 
such  court,"  (G.  8.  c.  88,  s.  2,)  applies  only  to 
those  cases  where  a  trial  has  been  had,  and  does 
not  reach  the  case  of  a  default.  Adams  v. 
Bouiord,  14  Vt.  168.  S,  C,  14  Vt.  560;  and 
see  SeoU  v.  StexcoH,  5  Vt.  57.  Hyde  v.  HaskOl, 
10  Vt.  427.  Foster  v.  Austin,  88  Vt.  615. 
Goddard  v.  FuUam,  88  Vt.  75 ;  nor  the  case 
of  a  non-suit.  Montgomery  v.  Virrton,  87  Vt. 
514;— nor  the  ca«e  where  the  party  failed  by 
accident  to  enter  bail  for  a  review.  Beckwith 
V.  Middlesex,  20  Vt.  598. 

73.  "Fraud,  accident  or  mistake.*' 
Where  a  party  suffers  a  judgment  by  default 
before  a  justice  through  his  own,  or  his  attor- 
ney's, or  any  agent's  forgetfulness  of  the  day  of 
trial,  this  is  not  such  a  case  of  being  '*  unjustly 
deprived  of  his  day  in  court  by  fraud,  accident 
ormistfeike,"  under  G.  8.  c.  88,  s.  7,  as  to  war- 
ant  the  setting  aside  of  the  judgment  on  peti- 
tion. Babcoek  v.  Brown,  25  Vt.  550.  DaHson 
V.  ffeffran,  81  Vt.  687.  Denison  v.  True,  22  Vt* 
42. 

74.  Appeal  reftised.  In  a  justice  writ  the 
ad  damnum  was  laid  at  $10,  but  the  copy 
served  set  it  at  $40.  The  defendant  appeaiW 
and  judgment  passed  against  him,  he  supposing 
the  case  to  be  appealable.  The  justice  refused 
an  appeal.  On  the  defendant's  petition  to  the 
county  court  to  set  aside  the  judgment  (G.  8. 
c  88,  s.  7,)  the  court  dismissed  the  petition. 
Held,  (1).  that  the  case  was  not  appealable; 
(2),  that  the  case  was  not  one  for  a  petition 
within  the  statute,  and  the  court  had  qo  power 
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indepeudeDt  of  the  statute ;  (8),  that  if  decided 
M  matt^  of  **diacretioD,"  no  exception  lay ; 
(4),  and,  if  so  decided,  it  was  rightly  decided. 
DawM  V.  -B«d,  82  Vt.  785. 

n.      PBOOSKDINeS  AND  PbAOTICI. 

75.  Petition.  Where  a  case  passes  to  the 
supreme  court  on  exceptions,  a  motion  for  a 
new  trial  will  not  be  entertained.  The  cause 
for  a  new  trial  can  be  presented  only  by  a 
petition,  according  to  the  statute.  Minkler  y. 
MinkUr,  14  Vt.  558.  BhdgeU  v.  RoydUon,  16 
Vt.  497. 

76.  Consecutive  motions  and  petitions  for  a 
new  trial,  pending  at  the  same  time,  seem  not 
to  be  warranted  by  precedent,  or  practice. 
Hhepherd  y.  H<Hf€9,  16  Vt.  486.  So  held  in 
Mann  v.  Fairlee,  44  Vt.  672. 

77.  The  supreme  court  has  no  jurisdiction 
to  grant  a  new  trial  in  the  county  court  for 
matters  not  appearing  upon  the  record,  except 
upon  petition  under  the  statute,  although  the 
case  in  the  supreme  court  is  pending  upon 
exceptions.  8o,  Bo^aiton  Bank  v.  CoU,  87  Vt. 
415. 

78.  It!  f6rm  and  Yeriflcation— Aillda- 
Tits.  In  petitions  for  a  new  trial  for  newly 
discoYered  CYidence,  the  petiHon  must  set  forth 
the  history  of  the  former  trial  fully  enough  to 
jfaow  the  applicability  and  effect  of  the  newly 
disooYcred  eYidence,  and  a  statement  of  such 
newly  discovered  evidence.  To  this  must  be 
attached  the  affidavit  of  the  party  that  the  evi- 
dence  is  newly  discovered,  and  also  the  affida- 
vits of  the  witnesses  from  whom  the  new  evi- 
dence is  expected,  of  what  they  will  testify. 
(Rule  of  1851,  22  Vt.  670.)  Bradi9h  v.  State, 
85  Vt.  452.     CardeU  v.  Lawton,  16  Vt.  606. 

79.  The  verification  of  a  petition  for  a  new 
trial  by  the  oath  of  the  party  really  in  interest 
was  heid  sufficient,  where  the  party  of  record, 
in  whose  name  the  petition  was  necessarily 
brou^t,  was  out  of  the  State.  Bradish  v. 
State. 

80.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  simply  on  the  oath 
of  the  party  interested ;  the  motion  must  be 
accompanied  with  the  affidavits  of  the  newly 
discovered  witnesses.  Webber  T.Ives,  1  Tyl.  441. 

81.  Jndge'8  Minntes.  On  the  hearing  of 
a  petition  for  a  new  trial,  the  minutes  of  the 
Judge  who  tried  the  case  in  the  county  court, 
or  a  copy  of  them,  must  be  produced.  Only  in 
case  they  cannot  be  obtained  will  the  affidavits 
of  the  attorneys  as  to  what  passed  at  the  trial 
be  received,  instead.  Durkee  v.  ManhaU,  14 
Vt.  559. 

82.  The  judge's  minutes  need  not  be  made 
a  part  of  the  petition.  (See  Rule  9,  1  Aik. 
899.)  Cardell  v.  LawUm,  16  Vt.  606.  Bradieh 
T.  State,  85  Vt.  452. 


83.  Ailldavita  in  dafenaa.  In  petitions 
for  new  trials,  and  like  proceedings,  affidavita 
in  defense  should,  in  strictness,  be  taken  upon 
notice ;  if  not  so  done,  the  testimony  should  at 
least  be  filed  a  sufficient  length  of  time  to 
enable  the  opposite  party  to  prepare  to  meet  it 
before  the  trial.     Wing  v.  Batee,  16  Vt  148. 

84.  Oitation— Becogniaanca.  A  petition 
to  the  supreme  court  for  a  new  trial  in  the 
county  court,  with  a  citation  annexed,  is  not 
"a  writ  of  summons,"  requiring  a  recognizance 
for  costs.  Burkee  v.  Mar$kaU,  14  Vt.  559.  27 
Vt.  560. 

85.  Where  the  recognizance  was  defective, 
which  was  taken  on  a  petition  for  a  new  trial, 
under  the  statute,  where  judgment  had  been 
rendered  by  a  justice  on  default  ;—Held,  that 
the  petition  should  not  for  this  cause  be  dis- 
missed, but  be  retained  and  further  security 
ordered,— the  court  distinguishing  between 
such  case  and  the  case  of  original  writs,  where 
the  statute  prescribes  the  effect  of  an  omission 
of  a  recognizance,  to  wit,  that  the  writ  shall 
abate.    Houghton  v.  Slack,  10  Vt.  520. 

86.  Service.  Under  the  statute  requiring 
notice  of  the  petition  for  a  new  trial  to  be 
served  upon  the  adverse  party; — Beld,  that 
service  upon  the  party's  attorney  of  record  was 
sufficient,  where  such  party  resided  out  of  the 
SUte.  Wellington  v.  Aiken  ;  cited  in  BradiA 
V.  State,  85  Vt.  458.  Mann  v.  Fairlee,  44  Vt. 
672. 

87.  The  proper  service  of  a  petition  for  a 
new  trial  in  a  State  case,  is  upon  the  State's 
attorney;  but  service  upon  the  attorney  <A 
record  would  seem  to  be  sufficient.  Bradieh  v. 
State. 

88.  Evidence.  On  petition  for  a  new  trial, 
the  court  refused  to  receive  the  affidavit  of  an 
auditor,  to  show  what  he  intended  by  certain 
terms  and  expressions  in  his  report  made  to  the 
county  court,  upon  which  judgment  had  been 
rendered.    MeConnell  v.  Strong,  11  Vt.  280. 


NOTICE. 

1.  What  is  notice,  and  itaeifoci.  Ifone 
has  knowledge  of  distinct  facts  affecting  the 
title  of  property,  which  he  is  about  to  purchase, 
he  is  not  at  liberty  to  close  his  eyes  and  then 
screen  himself  under  a  plea  of  ignorance  of 
other  facts  connected  with  those  facts  already 
known  to  him ;  but  he  is  bound,  in  good  faith, 
to  make  reasonable  inquiry,  and  will  be  pre- 
sumed to  have  done  so,  and  will  be  affected 
with  notice  of  all  such  facts  as  he  might  have 
learned  by  such  Inquiry.  Bedfleld,  J.,  in 
BkdsdeU  v.  Steams,  16  Vt.  179. 

2.  Whatever  is  sufficient  to  put  a  party 
upon  inquiry,  is  sufficient  to  affect  him  with 
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jodce  of  all  thoee  facts  which  he  might  be  pre- 
sumed to  have  learned  upon  reasonable  inquiry. 
Staf&rd  y.  BaiioUy  17  Vt.  829. 

3.  Where  one  is  put  upon  inquiry,  and  has 
the  means  of  obtaining  knowledge  of  all  the 
facts,  Ihis  is  equivalent  to  notice,  and  he  will 
be  charged  with  the  consequences  of  actual 
Knowledge.  MeDameU  v.  FUnoer  Brook  Mfg. 
C7o.,  22  Vt.  274.    26  Vt.  684.    22  Vt.  872. 

4.  Notice  of  an  outstanding  claim  or  defense 
given  to  a  purchaser,  such  as  to  put  upon  him 
the  risk  of  pajrment  to  the  vendor,  must  be  not 
only  such  as  to  alarm  him  and  put  him  upon 
inquiry,  but  must  be  sufficient  to  enable  him  to 
conduct  that  inquiry,  in  the  usual  course  of 
such  business,  to  a  successful  termination. 
AdafM  V.  8ouU,  88  Vt.  588. 

5.  A  purchaser  from  one  having  no  notice 
a£fecting  his  title,  may  stand  upon  the  title  of 
the  vendor,  and  such  title  is  not  affected  by 
any  notice  which  the  purchaser  may  himself 
have.    Power9  v.  Denniwn^  80  Vt.  762. 

As  to  NoUee  in  particular  matters,  see  Bills 
AKD  Notes;  Deed;  Guabantt;  Mobtgage; 
Nthbanob,  Sic. 


NUISANCE. 

1.  Action  for,  at  law.  An  action  on  the 
case  lies  against  one  whb  maintains  a  nuisance, 
in  favor  of  one  who  sustains  special  damage 
there^m,  though  it  be  a  public  nuisance. 
AbboU  V.  MiUi,  8  Vt.  S21. 

2.  But  only  in  case  of  such  special  damage. 
HaU^  V.  Vt,  Central  B,  Co.,  28  Vt.  142. 

3.  An  action  cannot  be  maintained  for  con- 
tinuing an  obstruction— as,  an  obstruction  to 
a  way — which  was  erected  by  the  defendant's 
grantor,  without  previous  notice  to  the  defend- 
ant to  remove  it.  Dodge  v.  8tacj/,  89  Vt.  658. 
Same  law  as  to  the  use  of  a  mill-dam,  or  of  the 
water  thereof.  Howe  Scale  Co,  v.  Terry,  47 
Vt.  109.    PetUbone  v.  BurUm,  20  Vt.  802. 


4.  In  cliancery.  The  court  of  chancery 
has  authority  to  grant  injunctions  to  restrain 
parties  from  the  use  of  their  own  lands  snd 
buildings  for  trades  and  purposes  in  themselves 
lawful,  but  necessarily  so  noxious,  unhealthy, 
dangerous,  or  unwholesome  to  the  occupants  of 
neighboring  buildiugs,  as  to  destroy,  or  seri- 
ously and  substantially  to  impair,  their  value 
for  the  purposes  for  which  they  were  desired. 
CvrtU  V.  Wvnslow,  88  Vt.  690. 

5.  An  injunction  against  the  completing 
and  using  of  a  horse-bam,  claimed  to  be  a  nui- 
sance to  the  orator's  premises,  was  refused, 
although  inconvenient,  yet  not  so  manifestly 
and  seriously  injurious  as  to  come  within  the 
class  of  cases  in  which  such  relief  is  granted. 
lb. 

6.  Where  the  orator  bought  land  of  the 
defendant  with  notice  that  the  defendant 
intended  to  build  a  horse-barn  near  by  on 
his  land  adjoining,  and  the  defendant  after- 
wards erected  the  bam  at  the  place  ^Ag- 
nated ;— iT^jd,  on  a  bill  brought  to  enjoin 
the  completion  and  occupation  of  the  barn, 
that  aft^  the  purchase,  under  such  dbrcum- 
stanoes,  the  orator  could  not  at  equity  abridge 
the  cxurcise  of  the  defendant's  lawful  right  in 
the  use  of  his  own  land.    lb. 

7.  Indictment.  In  an  indictment  for  a 
nuisance,  it  is  not  indispensable  that  it  should 
be  alleged  that  it  was  '* unlawfully"  main- 
tained; the  words  '*  injuriously  and  wrong- 
fully," are  sufficient.  8taU  v.  Vt.  Central  B. 
Co.,  27  Vt.  108. 

8.  Upon  trial  of  an  indictment  for  a  nui- 
sance, the  act  complained  of  was  the  taking 
and  appropriating  to  private  use  of  property 
dedicated  to  the  use  of  the  public,  so  as  wholly 
to  exclude  the  public  from  the  enjoyment  of  it. 
Held,  that  this  was  in  law  a  nuisance,  and  that 
the  law  did  not  require  this  question  to  be 
submitted  to  the  jury.  State  v.  Woodward, 
28  Vt.  92.  (But  see  StaU  v.  Croteau,  28  Vt. 
14.) 
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I.    Appointment;  Title;  Liability. 
IL    Ofpioers    connected  with  Service   op 
Process. 

1.  Power 9,  duties  and  UabHitiee. 

2.  Feee. 

I.    Appointmsnt;  Title;  Liabiutt. 
1.   As  to  third  persons.    Where  thhxl 


persons  are  interested  in  the  acts  of  public 
officers,  proof  that  they  are  imputed  to  be  such, 
or  that  they  have  acted  as  such,  is  sufficient 
without  the  production  of  evidence  of  their 
appointments ;  and  officers  duly  appointed  and 
commissioned  are  presumed  to  have  taken  the 
regular  oaths.  Adams  v.  Jackson,  2  Aik.  146. 
84Vt.  521.    86  Vt.  881,  896. 

2.    The  doings  of  a  militia  sergeant  under  a 
writ  of  execution  for  a  fine,  being  regular  in 
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form,  were  held  to  be  sustained  by  proof  that 
he  was  sergeant  de  factOy  he  having  been  duly 
elected  and  sworn,  though  his  warrant  of 
appointment  was  imperfect.  Warner  ▼.  Stock- 
weU,  9  Vt.  9. 

3.  All  officers  having  general  duties  assigned 
them  by  statute,  if  shown  to  have  acted  and  to 
have  l)een  recognized  as  such,  are  presumed  to 
have  been  regularly  appointed,  commissioned 
and  sworn.  PanUm  Turnpike  Co.  v.  Bishop^ 
11  Vt.  198. 

4.  We  are  not  aware  that  any  different 
proof  of  the  appointment  of  an  officer  in  a  for- 
eign country  is  required,  from  that  at  home. 
Proof  of  one  exercising  the  office  de  faeto  is 
usually  sufficient,  in  either  case.  Be^fleidy  J., 
in  Spmilding  v.  Vincent,  24  Vt.  601,  note, 

6.  Where  one  holds  office  by  color  of  title, 
his  acts  as  an  officer  de  facto  are  valid  so  far  as 
they  may  affect  the  rights  of  third  persons,  or 
the  public,  to  the  same  extent  that  they  would 
be  if  he  were  an  officer  de  jure.  Lyndon  v. 
MiUer,  86  Vt.  829.  8UUe  v.  BaU$,  lb.  896. 
Adams  v.  Jackson,  2  Aik.  145.  Taylor  v. 
Nichols,  29  Vt.  104.  McOregor  v.  Batch,  14 
Vt.  428.  Ferris  v.  Smith,  24  Vt.  27.  Courser 
V.  Powers,  84  Vt.  520. 

6.  An  action  upon  an  officer's  receipt  for 
property  attached  is,  prima  fade,  brought  for 
the  ultimate  benefit  of  the  creditor ;  and  where 
the  plaintiff  was  an  officer  de  faeto,  such  suit 
cannot  be  defended  on  the  ground  that  he  was 
not  duly  qualified,  without  at  least  showing 
that  the  suit  is  now  prosecuted  solely  for  bis 
own  benefit.     Taylor  v.  Nichols. 

7.  Incompatible  oi&ces.  Although  a 
postmaster  is  disqualified  by  the  constitution 
from  holding  the  office  of  justice  of  the  peace, 
yet,  having  been  elected  a  justice,  he  is  such 
officer  de  faeto,  and  his  acts  as  justice  are,  as 
respects  third  persons,  valid ;  and,  in  a  suit 
brought  before  him  as  justice,  objection  to  his 
jurisdiction  for  such  cause  cannot  be  sustidned. 
McGregor  v.  Balch,  14  Vt.  428.  24  Vt.  82. 
86  Vt.  829. 

8.  Under  the  constitution  of  this  State, 
declaring  that  **no  person  holding  any  office 
of  profit  or  trust  under  the  authority  of  Con- 
gress shall  be  eligible  to  any  appointment  in 
the  Legislature,  or  of  holding  any  executive  or 
judiciary  office  under  this  State,"  a  postmaster 
is  eligible  to  the  office  of  justice  of  the  peace, 
but  he  cannot  hold  and  exercise  both  offices  at 
the  same  time.  If  he  accept  the  last  he  must 
abandon  the  first;  otherwise,  he  may  be 
removed  from  the  State  office  by  quo  warranto, 
and,  in  a  suit  brought  against  him,  could  not 
justify  his  acts  as  justice,  while  he  held  the 
office  of  postmaster.    lb. 

9.  The  official  act  of  a  constable  de  faeto  in 
serving  process  is  valid,  as  to  the  public  and 
third  persons,  although  he  may  hold  another 


office  incompatible  with  the  first.     State  r. 
Clark,  44  Vt.  686. 

10.  Jnstifyiiif  an  oi&car.  Where  an  offi- 
cer himself,  or  those  under  whose  authority  he 
was  appointed  and  put  in  motion,  are  called  to 
justify  his  proceedings,  it  is  not  enough  that 
he  was  an  officer  de  faeto,  but  they  most  rinyw 
his  right  to  exercise  the  functions  of  the  c^ce. 
Cummings  v.  Clark,  15  Vt.  658. 

11.  Where  a  public  officer  is  a  party,  and 
be  claims  or  justifies  by  virtue  of  his  office,  he 
can  protect  himself  only  by  showing  that  he  is 
an  officer  de  Jure.  Kellogg,  J.,  in  Lyndon  ▼. 
Miller,  86  Vt.  881.  lb,  89a  Adams  v.  Jack- 
son, 2  Aik.  145.  McGregor  v.  Baleh,  14  VU 
428.     Courser  v.  Powers,  84  Vt.  517. 

12.  Official  bond.  The  official  bond  of  a 
public  officer  de  faeto,  elected  and  acting  as 
such— as,  a  first  constable  and  collector  of  taxes, 
or  a  State  treasurer,— is  an  obligatory  instru- 
ment upon  his  sureties,  although  such  officer 
neglected  to  take  the  oath  of  office  as  required 
by  the  laws  and  the  constitution.  LyntUm  v. 
Miller,  86  Vt.  829.     StaU  v.  Bates,  lb.  887. 

13.  An  official  bond  is  commensurate  with 
the  appointment  and  covers  that  official  term, 
and  no  more.  State  Treasurer  v.  Mann,  84 
Vt.  871. 

14.  Oath.  The  same  law  as  to  an  oath  of 
office.     Courser  v.  Powers,  84  Vt.  517, 

15.  Vacancy.  The  refusal  in  good  faith, 
of  a  public  officer  to  do  a  particular  official 
act,  although  required  by  his  duty,  does  not 
create  a  vacancy  in  his  office  ;  as,  where  a  high- 
way surveyor  refused  to  give  a  receipt  for  a  tax 
bill  committed  to  him.  Cummings  v.  Clarik, 
15  Vt.  658.  So,  where  the  prudential  com- 
mittee of  a  school  district  refused  to  assess  a 
tax  voted  by  the  district.  Stevens  v.  Kent,  26 
Vt.508. 

16.  Liability  for  error  within  Jurisdic- 
tion. Where  a  mere  ministerial  officer  acts 
under  the  authority  of  a  court  or  other  board  or 
tribunal  of  a  limited  jurisdiction,  if  the  act  be 
beyond  their  jurisdiction,  he  is,  or  may  be, 
liable  in  trespass.  But  where  there  is  jurisdic- 
tion over  the  person  and  the  subject  matter,  he 
is  not  liable  for  any  irregularity  or  mistake  in 
the  exercise  of  that  jurisdiction.  Brown  v. 
Mason,  40  Vt.  157. 

17.  No  action  lies  for  misconduct  or  delin- 
quency in  the  performance  of  judicial  duties. 
Although  the  officer  may  not  in  strictness  be  a 
judge,  still,  if  his  powers  are  discretionary  and 
in  their  nature  Judicial,  and  he  acts  within  the 
scope  of  his  legitimate  authority,  he  is  not  respon- 
sible for  any  error  of  judgment,  while  acting 
in  good  faith  with  reasonable  diligence.  Fuller 
V.  Gould,  20  Vt.  648.  Steams  v.  Miller,  25  Vt. 
20.  Daeis  v.  Strong,  81  Vt.  882.  Universal' 
ist  Society  Y.  Leach,  85  Vt.  108..  Mower  ^.  Al^, 
1  D.  Chip.  881.     Warner  v.  StoekweU,  9  Vt.  9. 


Digitized  by 


Google 


OFFICER,  n. 


489 


II.    Offioebs  Connboted  with  Skbtioe  of 
Pboobss. 

1.  Pcwer9y  DtUies  <md  LiabiKUes, 

18.  Agent  of  creditor.  Dictum — An  offi- 
cer in  making  an  attacliment  is  the  agent  and 
servant  of  the  creditor.    Felker  v.  Kmerton, 

17  Vt.  101 ;  but,  held,  that  he  is  not,  by  receipt 
of  the  writ  for  service,  made  agent  to  receive 
I)ayment  of  the  demand.  If  paid,  he  holds  the 
money  as  agent  of  the  debtor  until  paid  over. 
Wcdnwright  v.  Webster,  11  Vt.  576. 

19.  Set-off  of  ezecntioiis.  'An  officer  is 
empowered  to  set  off  one  execution  against 
another  between  the  same  parties,  where  both 
are  in  his  hands  at  the  same  time.  Culver  v. 
Pait/,  1  Tyl.  12.  But  he  is  not  compelled  to 
do  so,  though  so  requested  by  one  of  the  parties. 
An&n,  Brayt.  118.    See  infra. 

20.  An  officer  cannot  apply  the  money  col- 
lected  by  him  upon  an  execution,  in  satisfac- 
tion of  an  execution  against  the  creditor  in  the 
first.    PrenUfB  v.  BUm,  4  Vt.  618. 

21.  Begarding  equities.  Officers  are  not 
bound  to  regard  the  equities  subsisting  between 
the  debtors  in  an  execution,  or  between  the 
debtors  and  their  other  creditors;  nor  is 'he 
liable  to  a  co-obligor  or  surety  tor  any  default 
in  enforcing  an  execution  against  the  principal 
debtor.  Rutland  v.  Paige,  24  Vt.  181.  Warren 
V.  Edgertan,  22  Vt.  1»9. 

22.  Money  collected  on  ezecntlon.  The 
cause  of  action  against  an  officer  for  not  paying 
over  money  collected  on  execution  does  not 
accrue  until  demand  made.  Hutchinson  v. 
Parkhurst,   1  Aik.  268. 

23.  An  officer  sued  for  not  paying  over  to 
the  creditor  the  avails  of  a  sale  on  execution, 
may  defend  on  the  ground  that  the  property 
sold  was  not  the  debtor's.  Walworth  v.  Heads- 
boro,  24  Vt.  262. 

24.  Where  a  Judgment  was  rendered  in  the 
county  court  against  a  sheriff  for  money  col- 
lected on  an  execution,  with  16  per  cent,  interest 
from  the  time  of  demand,  according  to  the 
statute,  the  supreme  court,  on  affirming  that 
judgment,  directed  the  clerk  to  cast  16  per  cent, 
interest  on  so  much  of  it  from  its  date,  as  was 
for  money  detained,  and  6  per  cent,  upon  the 
residue ;  although  the  court  below,  on  allowing 
the  exceptions,  ordered  a  stay  of  execution. 
{^Bedfieldy  J.,  dissenting).    Barron  v.  Pettee, 

18  Vt.  886. 

25  For  the  neglect  of  a  sheriff  to  pay 
over  money  collected  on  an  execution,  the  plain- 
tiff, under  G.  8.  c.  12,  s.  28,  recovered  the  sum 
with  16  per  cent  interest  thereon  as  damages. 
On  affirmance  pf  that  judgment  in  the  supreme 
court ; — Heldy  that  only  six  per  cent  interest  on 
that  judgment  should  be  computed.  (0.  S.  c. 
80,  s.  69.)    JSmith  v.  Pike,  44  Vt.  61. 


26.  Subrogation.  An  officer  who  becomes 
chargeable  for  default  upon  an  execution  and 
pays  the  creditor  therefor,  may,  with  consent 
of  the  creditor  and  in  his  name,  use  the  credi- 
tor's remedies  to  enforce  payment  of  the  debtor. 
State  Treasurer  v.  Holmes,  4  Vt.  1 10 ;  and  see 
Oliver  v.  Chamberlin,  1  D.  Chip.  41.  9  Vt, 
294. 

27.  The  liability  of  an  officer  for  having 
neglected  to  levy  an  execution  is  altogether 
collateral  to  the  debt,  and  confers  no  legal 
interest  in  it,  nor  right  to  control  or  discharge 
it.     Fletcher  v.  Crooker,  8  Vt.  814. 

28.  In  what  cases  a  sheriff  may  be  subro- 
gated to  the  rights  of  the  creditor  in  an  exocu- 
tion,  where  the  sheriff  has  become  charged 
thereon;  and  in  what  cases  sureties  may  be 
subrogated  to  the  rights  of  the  execution 
creditor  against  the  sheriff ^— considered.  ^^^ 
fcw«  V.  ^tt«w,  28  Vt.  169.      . 

29.  Where  the  maker  of  a  promissory 
note  was  sued  upon  it  and  his  property  attach^, 
and  the  attaching  officer  was  obliged  to  pay 
the  debt  through  the  failure  of  the  receiptors  of 
the  attached  property  ;—J9<pW,  that  the  suit 
and  attachment  were  for  the  benefit  of  a  col- 
lateral  guarantor  of  the  note,  as  well  as  for  the 
creditor,  and  that  the  officer  was  not  entitled 
to  be  subrogated  to  the  rights  of  the  creditor 
against  the  guarantor,  a  surety.  Hammond  v. 
ChamherUn,  26  Vt.  406. 

30.  Dnty  to  execute  all  process  not 
▼oid.  A  sheriff  or  constable  cannot  excuse 
himself  from  the  service  of  process  because  it 
is  erroneous,  but  is  bound  to  execute  it  unless 
absolutely  void.  Stoddard  v.  Tarbell,  20  Vt. 
821.  Fletcher  v.  MoU,  1  Aik.  889.  Lems  v. 
Avery,  8  Vt.  287.  Avery  v.  Lmeis,  10  Vt.  882. 
Bank  of  Whitehall  v.  PetUs,  18  Vt.  896.  Chase 
V.  Plymouth,  20  Vt.  469.  Thus,,  he  is  bound  to 
serve  an  execution  issued  more  than  a  year 
and  a  day  after  the  judgment.  Fletcher  v. 
Afott;— or  an  execution  having  a  false  date, 
as,  Jtme  18,  1809,  but  reciting  the  judgment 
truly  as  rendered  at  June  term,  1889.  Bank  of 
WhiUhall  V.  Pettes. 

.  31,  A  writ,  legally  served,  was  afterwards 
altered  by  the  plaintiff,  without  consent  of  the 
defendant  therein,  by  changing  the  date  and 
return  day^  and  was  again  committed  to  the 
same  officer  for  service,  with  notice  to  the 
defendant  of  a  discharge  of  the  first  suit. 
Held,  that  the  writ,  as  so  altered,  was  not  void, 
and  that  the  officer  was  liable  for  his  neglect 
to  serve  it.    Stoddard  v.  Tarbell,  20  Vt.  821. 

32.  It  is  not  a  defense  to  an  officer  sued  for 
his  neglect  to  serve  an  attachment,  that  it  might 
have  proved  of  no  benefit  to  the  plaintiff  by 
reason  of  anticipated  proceedings  under  the 
bankrupt  act.     Carlisle  v.  Soule,  44  Vt.  266. 

33.  As  to  Yoid  or  ixregular  inrocess. 
Though  an  officer  may  be  justified  in  serving 
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a  writ  legal  upon  its  face,  yet  he  is  not  bound 
to  execute  it  iif  it  be  in  fact  void,  or  irregular, 
so  that  the  creditor  would  become  a  trespasser 
by  the  service.  HiU  v.  WaU,  5  Vt.  124. 
Barber  v.  Benson,  9  Vt.  171. 

34.  In  an  action  against  a  sheriff  for  default 
of  his  deputy  in  not  paying  over  money  col- 
lected upon  an  execution  ;—Held,  that  it  was  no 
defense  that  the  execution  was  for  a  less  sum 
than  the  Judgment  and  was  therefore  void  as  to 
the  creditor,  although  the  officer  might  for  this 
reason  have  refused  to  collect  it.  It  being 
valid  on  its  face,  it  was  a  good  justification 
for  collecting  and  paying  over  the  money. 
Colmm  V.  ChamberUn,  81  Vt.  826. 

35.  Where  an  offier  was  sued  for  neglect  to 
return  a  writ  issued  in  an  action  upon  a  note ; — 
Held,  that  he  might  in  defense  impeach  the 
note  as  having  been  fraudulently  obtained,  and 
void.     WoolcoU  V.  Ora^,  Brayt.  91. 

36.  Oi&oer  interested.  Under  a  statute 
(G.  8.  c.  12,  s.  27)  prohibiting  a  sheriff,  or 
Other  officer,  from  serving  **any  writ  when  he 
is  a  party  or  interested  in  the  suit,  or  in  which  a 
private  corporation  of  which  he  is  a  member  is 
a  party,  or  interested;"— ^<0j(f,  that  a  sheriff 
was  not  liable  for  neglect  to  levy  and  return 
an  execution,  conmiitted  to  him,  in  favor  of  a 
bank  of  which  he  was  a  stockholder,  although 
he  served  the  original  writ,  attached  property 
thereon,  took  a  receiptor,  and  had  obtained 
judgment  against  the  receiptor,  who  proved 
insolvent.  Bank  of  But.and  v.  Parsons,  21 
Vt.  199. 

37.  Special  cases.  It  is  not  the  legal  duty 
of  an  officer  having  an  execution  in  his  hands 
for  collection,  to  levy  it  upon  the  lands  of  the 
debtor  unless  so  direct^  by  the  creditor, 
although,  by  direction  of  the  creditor,  he 
served  the  original  writ  by  the  attachment  of 
real  estate.  Bank  of  Newhvary  v.  Baldwin, 
81  Vt.  811. 

38.  Where  an  officer,  having  an  execution 
in  his  hands  for  collection,  delivered  it  over 
to  another  for  service,  and  informed  the  debtor 
thereof,  who  in  consequence  of  such  informa- 
tion avoided  the  execution,  which  was  returned 
f^f^  ^t  ;—Heldy  that  the  first  officer  was  liable 
in  an  action  for  not  executing  the  writ.  Isham 
V.  EgglesUm,  2  Vt.  270. 

39.  If  an  officer  would  excuse  himself  by  a 
return  of  languidus  upon  process,  and  by  thai 
on^,  the  return  must  show  that  the  sickness 
was  such  as  would  endanger  life  to  execute  the 
process,  and  that  this  continued  up  to  the  re- 
turn of  the  process.  But  if  he  finds  the  party 
sick,  his  duty  is  not  to  remain  vdth  him,  but 
only  to  use  reasonable  diligence  in  holding 
watch  for  his  recovery,  so  as  to  make  service  of 
the  process,  and  is  liable  only  for  negligence 
herein.    Bramble  v.  Poul^n^,    12   Vt.    842. 

40.  Where  the  return,  in  such  case,  showed 


that  when  the  officer  first  caUed  on  the  debtor 
with  the  execution  he  found  the  debtor  thus 
sick,  and  that  for  six  days  thereafter  on  dili- 
gent search  he  could  find  neither  the  body  nor 
property  of  the  debtor,  and  the  execution  was 
seasonably  returned  ^—Held,  that  upon  the  re- 
turn, prima  faeie,  the  officer  was  not  liable  f(nr 
neglect  to  levy  the  execution.    lb. 

41.  Where  the  original  act  of  an  officer  in 
the  service  of  civil  process  is  unlawful— as 
where  he  breaks  open  the  outer  door  of  a  dwell- 
ing house  for  that  purposer-those  who  aid  htm 
in  the  performance  of  it  are  trespassers,  thou^ 
they  act  by  his  command.  Hooker  v.  Smith, 
19  Vt.  161. 

42.  An  execution  does  not,  of  itself, 
empower  the  officer  holding  it  to  make  a  sale 
of  property  thereon  to  himself;  and  without 
authority  from  the  parties  to  it,  or  of  the 
debtor,  at  least,  he  acquires  no  title  to  the  pro- 
perty so  bid  off  by  himself,  though  he  pay  the 
amount  of  the  execution  to  the  creditor.  Wood- 
bury  V.  Parker,  19  Vt.  858. 

43.  But  with  the  assent  of  the  parties  to 
the  execution,  there  being  no  fraud  in  the 
transaction  as  to  other  creditors,  he  may 
become  such  purchaser;  it  being  virtually  a 
purchase  of  the  debtor.  lb,  Famum  v. 
Perry,  48  Vt.  478. 

44.  Interference  of  creditor,  as  an 
excuse.  The  taking  back  of  an  execution 
from  an  officer,  at  such  a  time  as  to  prevent 
him  from  completing  his  duty,  would  release 
him;  but  otherwise,  where  his  liability  has 
already  become  fixed.  Wetherby  v.  Foster,  5 
Vt.  186. 

45.  In  an  action  against  an  officer  for  a  Mae 
return  of  a  capicu,  by  stating  tliat  he  had  taken 
''sufficient  bail,*'  whereas  he  did  not  take  bail; 
—Held,  that  the  officer  was  not  concluded  by 
his  return  from  proving  that  the  plaintiff 
directed  him  not  to  require  bail ;  and  that  such 
direction  was  a  bar  to  the  action.  Ordtoay  v. 
Bacon,  14  Vt.  878. 

46.  So,  in  an  action  against  an  officer  for 
neglect  to  keep  property,  returned  as  attached, 
so  as  to  answer  upon  the  execution; — Heid, 
that  he  was  not  concluded  by  his  return  from 
proving  that  he  was  directed  by  the  plaintiff  to 
make  such  return  and  not  take  the  property 
into  his  possession,  but  to  leave  it  with  the 
debtor ;  and  that  this  was  a  defense.  Abbott  v. 
Edgerton,  80  Vt.  208. 

47.  Where  a  party  or  his  attorney  gives 
special  instructions  to  an  officer,  in  regard  to 
the  execution  of  process,  different  from  his 
legal  duty,  and  he  is  influenced  thereby  to  omit 
the  performance  of  his  plain  official  duty 
(which  will  be  presumed  where  the  instructions 
have  such  a  tendency,  unless  the  contrary  ap- 
pears), or  where  the  officer  is  authorized  to  act 
according  to  his  discretion,  he  is  exonerated 
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from  legal  liability  as  an  officer.  In  such  case, 
he  ceases  to  be  a  public  officer  as  to  the  business 
entrusted  to  him,  and  becomes  a  mere  private 
agent.  WiUard  v.  Qoodrieh,  31  Vt.  597.  Strongs 
V.  Bradl^,  14  Vt.  66.  8.  C,  18  Vt.  9.  Fleteker 
v.  BradUy,  12  Vt.  22.  KimbaXl  v.  Perry,  16 
Vt.  414.  Bellows  v.  AUen,  28  Vt.  169.  AusUn 
V.  Burlington,  84  Vt.  514. 

48.  The  attorney  of  an  execution  creditor 
sent  the  execution  to  a  deputy  sberiff  for  col- 
lectioU)  with  the  following  written  instructions  : 
'*  Should  you  find  it  necessary  to  take  any  other 
course  than  the  straightforward  one,  you  will 
please  advise  me,"  In  an  action  against  the 
sheriff  for  neglect  to  collect  or  make  return  of 
the  execution; — Held,  that  this  writing  gave 
the  deputy  an  unlimited  discretion  in  the 
management  of  the  collection  of  the  execution, 
and  that  whatever  he  did,  or  omitted,  should 
be  referred  to  that  discretion,  in  the  absence  of 
evidence  that  his  conduct  was  in  no  degreee  in- 
fluenced by  such  instructions ;  and  field,  that 
the  sheriff  was  not  liable.    Strongs  v.  Bradley, 

49.  The  plaintiff  had  obtained  judgment 
against  a  sheriff  (Church)  for  neglect  to  collect 
an  execution,  and  Church  had  obtained  judg- 
ment against  the  receiptor  of  the  property 
attached  in  the  original  suit.  Both  judgments 
were  obtained  by  the  same  attorney,  who  hand- 
ed an  execution  in  each  case,  and  both  at  the 
same  time,  to  the  defendant,  a  constable,  for 
collection,  saying,  *'You  may  go  to  Church  for 
directions."  The  defendant  did  apply  to 
Church,  who  directed  him  not  to  return  the 
execution  against  himself  (Church).  Relying 
upon  this,  the  defendant  suffered  the  execution 
to  expire  in  his  hands.  In  an  action  therefor, 
— Held,  that  the  defendant  was  justified  in 
following  the  mstructions  given.  Willard  v. 
Goodrich,  81  Vt.  597. 

50.  Instructions  given  by  the  creditor  to  the 
officer  as  to  the  manner  of  serving  process, 
which  do  not,  in  fact,  mislead  him  in  the  per- 
formance of  his  official  duty,  do  not  release  him 
from  the  consequences  of  his  official  neglect. 
Howes  V.  Spioer,  28  Vt.  608. 

6X.  A  certain  interference  by  the  creditor 
assenting  to  delay  of  payment  of  a  bid  on  exe- 
cution sale  [see  facts  stated  and  verdict]  con- 
strued not  to  be  such  a  control  as  to  release  the 
officer  for  not  collecting  the  execution.  W(U- 
worth  V.  Beadsboro,  24  Vt.  252. 

52.  A  deputy  sheriff  holding  an  execution 
for  collection,  sent  a  message  to  the  creditor, 
by  the  debtor's  request,  inquiring  if  he  would 
take  the  note  of  one  D  for  the  amount  of  the 
execution.  The  creditor  returned  word  to  the 
deputy,  that  he  might  take  the  negotiable  note 
of  D,  or  of  any  good  man,  for  the  amount  of 
the  damages,  but  that  the  costs  must  be  paid. 
The  deputy  thereupon  took  the  non-negotiable 
note  of  D  for  the  amount  of  both  damages  and 


costs  and  sent  it  to  the  creditor,  who  refused  to 
receive  it,  claiming  that  it  was  not  such  a  note 
as  he  had  authorized  the  deputy  to  take.  The 
deputy  did  nothing  more  to  collect  the  execu- 
tion, but  suffered  it  to  expire  in  his  hands. 
Held,i\ib.i  the  creditor  had  done  nothing  to 
release  the  deputy  from  doing  his  legal  doty, 
but  only  authorized  him  to  suspend  action  upon 
the  performance  of  a  specific  act  by  the  debtor ; 
that  he  had  violated  his  official  duty,  and  that 
the  sheriff  was  liable  to  the  creditor  therefor. 
Mason  v.  Ide,  80  Vt.  697. 

53.  Instructions  to  an  officer  by  the  credi- 
tor's attorney,  which  were  construed  as  equiva- 
lent to  a  direction  not  to  attach  real  estate,  and 
that  for  the  personal  property  to  be  attached 
he  might  take  receiptors,  and  before  removing 
it  he  might  go  to  the  debtor  and  see  if  he  would 
furnish  receiptors,  were  held  not  to  release  the 
officer  from  liability  for  the  property  attached, 
where  the  receiptors  taken,  although  then  re- 
sponsible, afterwards  failed  and  became  irre- 
sponsible.    Austin  V.  Burlington,  84  Vt.  606. 

54.  Measnre  of  liability  for  noglect. 
Where  an  officer  neglected  to  return  an  execu- 
tion in  due  season  to  charge  the  bail,  he  was 
held  liable  for  the  whole  amount  of  the  execu- 
tion.    Turner  v.  Lowry,  2  Aik.  72. 

55.  So,  where  the  officer  refused,  or  whoUy 
neglected  to  serve  and  return  the  execution,  he 
was  held  liable  for  the  whole  debt,  and  was  not 
allowed  to  prove  the  poverty  of  the  debtor  in 
mitigation  of  damages.  Hail  v.  Brooks,  8  Vt. 
485.  See  Watkinson  v.  Bennington,  12  Vt. 
404. 

56.  An  officer  holding  final  process  against 
the  body  of  a  debtor  which  he  might  have  serv- 
ed but  neglected  to  do  so  and  ^*let  it  run  out 
on  his  hands,"  or,  having  onee  had  an  oppor- 
tunity to  arrest  the  debtor,  neglected  to  do  so, 
and  the  debtor  afterwards  absconded,  is  fixed 
with  the  debt,  and  in  an  action  against  him,  can- 
not show  the  insolvency  of  the  debtor  in  nliti- 
gation.     Ooodrich  v.  Starr,  18  Vt.  227. 

57.  The  leaning  of  courts  in  this  State,  as 
well  as  in  others,  has  been  not  to  hold  sheriffs, 
or  other  officers  of  that  class,  liable  for  dam- 
ages for  any  neglect  of  duty,  unless  the  same 
was  gross  and  wUlful,  beyond  a  fair  compensa- 
tion to  the  party  for  his  actual  loss.  Poland^ 
J.,  in  BlodgeU  v.  Brattleboro,  80  Vt.  688-4. 

58.  For  the  mere  neglect  of  an  officer  to 
return,  within  its  life,  an  execution  not  fully 
executed,  he  is  liable,  but  only  for  nominal 
damages,  unless  it  appears  that  actual  damages 
have  been  sustained.  Kidder  v.  Barker,  18  Vt. 
454.  Ives  V.  Strong,  19  Vt.  546.  Bank  of 
Newbury  v.  Baldwin,  81  Vt.  811.  Watkinson 
V.  Bennington,  12  Vt.  404.  Turner  v.  Lowry, 
2  Aik.  72. 

59.  Where  an  officer,  through  mere  casualty, 
neglects  to  return  a  writ,  the  actual  injury  to 
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the  plaintiff  by  the  non-retum  of  the  writ  is  the : 
measure  of  damages.  HttmiUon  v.  Mar$h,  2 
Tyl.4a8. 

60.  In  an  action  against  an  officer  for  not 
taking  bail  upon  a  writ,  the  rule  of  damages  is 
the  amount  of  the  judgment,  where  the  debtor 
has  absconded  so  tliat  he  cannot  be  reached  by 
execution,  unless  there  be  evidence  tending  to 
prove  the  insolvenpy  of  the  debtor.  Orane 
V.  WarTier,  14  Vt.  40. 

61.  In  an  action  against  an  officer  for  not 
levying  upon  particular  property,  the  rule  of 
damages  is  the  cash  value  of  the  property,  not 
exceeding  the  amount  due  on  the  execution, 
and  not  an  estimated  auction  value.  Witherby 
V.  Fatter,  5  Vt.  186. 

62.  It  is  not  a  full  defense  to  an  action 
against  an  officer  for  making  a  defective  levy 
of  execution  upon  land,  that  the  levy  had 
become  perfected  by  lapse  of  time  after  the 
commencement  of  the  suit.  Bell  v.  Roberts, 
18  Vt.  682 ;— n(nr  is  it  a  defense  that  the  debtor 
had  no  title  to  the  land.    8,  C,  15  Vt.  741. 

2.  Fee$, 

63.  Where  aii  officer  receives  a  writ  for  ser- 
vice without  objection  for  non-prepayment  of 
his  fees,  he  iivbound  to  serve  the  writ  notwith- 
standing. Such  acceptance  is  a  waiver  of  pre- 
payment.    CarUele  v.  Sauk,  44  Vt.  266. 

64.  An  officer  cannot  charge  fees  for  return 
of  an  execution  stayed  by  a  mpersedeae  in  a 
writ  of  error.    Fiteh  v.  Stanton,  1  Tyl.  28. 

65.  An  officer,  who  proceeded  to  levy  .an 
execution  for  his  fees,,  after  payment  of  the 
execution  by  the  debtor  to  the  creditor,  while 
in  the  officer's  hands  and  before  levy,  which 
payment  was  indorsed  upon  the  execution,  was 
held  liable  in  trespass ;— that  without  a  levy,  or 
payment  of  the  money  upon  the  execution  to 
the  officer,  he  was  not  entitled  to  fees.  Bar- 
nard V.  Stetoene,  2  Aik.  429.    19  Vt.  572. 

66.  An  officer  had  levied  an  execution  and 
advertised  the  property  for  sale,  when  it  was 
taken  from  him  by  writ  of  replevin,  of  all 
which  he  made  return  upon  the  execution. 
Held,  that  he  was  entitled  to  recover  of  the 
execution  creditor  his  full  fees  as  for  a  levy  of 
the  execution,  including  travel  and  poundage. 
Baldwin  V.  Bhmo,  85  Vt.  272. 

67.  A  charge,  in  addition  to  the  travel  fee, 
for  the  ** conveyance"  of  a  prisoner  to  jail 
upon  a  commitment  on  a  tax  warrant,  or  for 


debt,   is  not,  under   ordinary  circumstances, 
aUowable.    Henry  v.  TiUon.  17  Vt.  479. 

68.  A  constable  who  commits  one  to  jail 
upon  a  tax  warrant  is  entitled  to  travel  fees 
only  one  way— no  return  being  necessary.    lb. 

69.  In  trespass  by  an  officer,  against  a  per- 
son other  than  the  debtor  in  an  execution,  for 
taking  from  his  possession  property  held  on  the 
execution,  it  was  hM  no  objection  to  including 
in  the  damages  his  fees  on  th6  execution,  that 
they  were  stated  on  the  execution  in  gross,  and 
not  by  items.  (G.  8.  c.  12,  s.  29.)  Houetony. 
HotDord,  89  Vt.  54. 

70.  The  defendant,  a  constable  of  the  plain- 
tiff town,  had  an  execution  in  favor  of  one  S 
against  the  town  in  his  hands  for  collection. 
After  demanding,  but  before  receiving,  payment 
thereof,  he  advanced  to  S,  at  his  request,  the 
amount  thereof,  with  the  understanding  that 
the  money  when  collected  on  the.  execution 
should  be  his  own.  He  retained  the  execution 
and  afterwards  the  plaintiff,  knowing  the  facts, 
paid  the  defendant  the  amount  of  the  execution, 
together  with  his  fees  for  collection,  without 
objection.  Held,  that  the  defendant  had  no 
such  legal  interest  in  the  execution  as  disqual- 
ified him  from  charging  his  fees  for  collecting 
it,  and  that  the  plaintiff  could  not  recover  back 
from  him  the  fees  so  paid.  Strafford  v.  Blaii- 
<foK.  45  Vt.  549. 

71.  Illegal  fees.  Where  an  officercharged 
the  plaintiff  in  a  suit,  and  was  paid  by  him 
while  that  suit  was  pending,  larger  fees  than 
allowed  by  law  for  serving  the  writ ; — Held, 
that  the  officer  was  liable  to  him  for  the  statute 
penalty,  notwithstanding  the  fees,  as  charged, 
were  afterwards  taxed  for  such  plaintiff  in  his 
bill  of  costs,  and  were  paid  by  the  defendant  in 
that  suit  to  such  plaintiffs  attorney,  /ohneon 
V.  Bumham,  22  Vt.  689. 

72.  The  [penalty  for  receiving  illegal  ifees 
(G.  8.  c.  125,  s.  17),  applies  as  well  lo  charges 
for  official  services  for  which  no  fixed,  but  only 
proportionate,  compensation  is  authorized  (G. 
S.  c.  126,  s.  52),  as  to  such  as  are  specified  in 
the  fee  bill.    Hmry  v.  TUeon,  17  Vt.  479. 

73.  An  officer  who  receives  illegal  fees,  is 
not  liable  to  the  penalty  imposed  by  the  statute, 
unless  received  with  a  knowledge  of  their  ille- 
gality,   lb.    Haynee  v.  HaU,  87  Vt.  20. 

Where  an  officer  is  held  to  become  a  tres- 
passer ab  initio,  see  Trespass,  I.,  2. 
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I.    Pabxnt*b  Rights. 
II.    Parknt'8  Liabilities. 

III.      SbBTIGBS  AXn>  SUPfORT  IN  THB  FaHILT. 

L    Pabsnt's  Rights. 

1.  Minor  child's  services  and  earnings. 

The  plaintiff  having  the  care  of  the  minor  chil- 
dren of  his  wife  by  a  former  husband,  although 
not  their  guardian^  was  allowed  to  recover 
for  their  services.  Stone  v.  Puldpher,  16  Vt. 
428. 

2.  Where  the  plaintifTs  claim  is  for  services 
of  his  minor  son,  under  a  contract  made  by  the 
son,  the  right  to  compensation  depends  upon  a 
proper  performance  of  the  contract;  and  the 
plaintiff  is  not  entitled  to  recover,  in  violation 
of  the  contract  so  made.  Dictum  in  Bogers  v. 
8taU,  24  Vt.  518,— the  case  stating  that  the 
contract  was  made  **  without  the  knowledge  of 
the  plaintiff.'*  But  see  ChOson  v.  PMUps,  1 
Vt.  41. 

3.  The  plaintiff's  agent  hired  out  the  plain- 
tiff's minor  son  to  the  defendant,  for  a  specified 
term  and  at  a  stipulated  price,  the  defendant 
reserving  the  right  to  discharge  the  boy,  if  he 
did  not  like  him.  After  a  few  weeks'  service, 
the  defendant  told  the  boy  he  could  not  keep 
him  under  that  contract,  and  agreed  with  him 
to  continue  at  a  less  price;  but  neither  the 
plaintiff  nor  such  agent  was  informed  of  this. 
The  boy  remained  in  service.  In  an  action  to 
recover  for  the  services  i—Held,  that  the  boy 
had  no  authority  to  make  a  new  contract,  or  to 
dispense  with  the  original  one ;  that  the  defend- 
ant, not  having  actually  discharged  the  boy, 
was  answerable  for  his  services  according  to 
the  original  contract.  McDonald  v.  Montctgue, 
80  Vt.  857. 

4.  Giving  minor  his  time.  A  father 
may,  at  his  discretion,  by  gift  or  otherwise, 
relinquish  to  his  minor  child  his  right  to  the 
time  and  earnings  of  the  child  during  the 
whole  or  part  of  the  child's  minority,  and  to 
the  property  acquired  thereby,  against  any 
claim  of  the  father's  creditors.  Chtue  v. 
EUdm,  2  Vt.  290.  TiUotmm  v.  MeCriliis, 
11  Vt.  477.     Bra$/  v.  Wheeler,  29  Vt.  514. 

5.  He  may  do  this  verbally,  Chaee  v. 
Smith,  5  Vt.  m- 

6.'  A  father  may,  by  agreement  with  his 
minor  child,  relinquish  to  the  child  the  right  he 
would  otherwise  have  to  the  child's  services, 


and  authorize  those  who  employ  him  to  pay 
him  his  wages.  In  such  case,  the  child's  con- 
tract with  a  third  person  is  conclusive  upon  the 
father.  Vameff  v.  Young,  11  Vt.  258.  Chii^ 
aon  V.  Philips,  1  Vt.  41. 

7.  Father's  assent  to  his  minor  son's  con- 
tracts and  to  payment  of  wages  to  him, 
shown  by  giving  the  son  his  time,  course  oif 
dealing  with  him,  &c.  PerUna/u  v.  Phelps,  25 
Vt.  478.     CMlson  v.  PhiUps, 

8.  A  certain  deed,  <&c.  [recited  in  the  case], 
from  a  father  to  his  minor  son,  held  not  to 
operate  as  an  emancipation.  Mawm  v.  Evteh- 
ins,  82  Vt.  780. 

9.  Minor's  property.  The  father  of  an 
infant  derives  no  right  from  that  relation  to 
make  a  sale  or  transfer  of  the  infant's  property, 
much  less  to  dispoise  of  it  in  satisfaction  or 
security  of  his  own  debts.  Keeler  v.  Fassett, 
21  Vt.  589. 

II.    Parsnt's  Liabiutibs. 

10.  For  necessaries  for  child.  A  father 
is  not  bound  to  pay  for  necessaries  furnished 
to  his  minor  child,  unless  an  actual  authority 
be  proved,  or  the  circumstances  be  sufficient  to 
imply  one.  There  must  be  proof  of  a  con- 
tract, express  or  implied,  a  prior  authority,  or 
a  subsequent  recognition  of  the  claim.  V(»r' 
ney  v.  Young,  11  Vt.  258. 

11.  The  moral  obligation  the  parent  is 
under  to  support  his  chUdren,  infers  no  such* 
liability  to  thfrd  persons;  affords  no  inference 
of  a  promise  to  do  so.  Gordon  v.  Potter,  17 
Vt.  848. 

12.  If  one  trades  with  an  infant  and  gives 
credit  to  him  alone,  knowing  all  the  facts  in  the 
case,  he  can  never,  after  that,  sustain  an  action 
against  the  father  for  articles  thus  delivered. 
It  is  the  same  doctrine  as  applies  to  agents 
generally.    lb. 

13.  The  defendant  permitted  his  minor  son 
to  go  out  to  worii  by  the  month,  and,  while  so 
out  at  work,  the  plaintiff,  knowing  the  circum- 
stances, let  the  son  have  some  cloth  and  trim- 
mings for  articles  of  necessary  clothing,  but 
without  any  authority  given  by  the  father. 
Held,  that  the  father  was  not  liable  therefor, 
although  he  knew  of  the  purchase  by  the  son, 
and  gave  him  some  money  to  pay  for  making  up 
the  cloth,  and  permitted  him  to  wear  out  the 
clothes,  when  made.    lb,    20  Vt.  579. 

14.  While  one's  minor  children  remain  a 
part  of  his  family  and  household,  and  receive 
necessaries  with  the  knowledge  of  the  father 
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and  without  objection  on  his  part,  it  is  the 
same  thing  as  if  he  himself,  or  his  wife,  had 
received  them ;  and  if  furnished  upon  his 
credit  and  charged  to  him  in  good  faith,  he  is 
liable  therefor.  So  held,  where  the  claim  was 
for  medical  attendance  upon  the  defendant's 
minor  son,  sick  at  the  defendant's  house, 
although  the  defendant  had  given  him  leave  to 
act  for  himself,  and  had  published  the  fact, 
and  that  he  would  not  thereafter  pay  any  debts 
of  the  son.     Swain  v.  Tyfor,  26  Vt.  9. 

15.  Articles  not  necessary.  The  plain- 
tiff's son  of  eleven  years  purchased  of  the 
defendant,  a  shop-keeper,  cigar-holders  and 
pipes  in  cases,  and  paid  therefor  in  money 
$4.75.  The  next  day  the  plaintiff's  wife,  and 
boy's  mother,  went  with  the  boy  to  the 
defendant's  shop,  tendered  back  the  articles, 
and  demanded  the  money  paid  therefor.  The 
defendant  did  not  question  the  mother's 
authority,  offered  to  return  part  of  the  money, 
but  refused  to  return  the  whole  amount,  and 
the  mother  left  the  articles.  Held,  that  the 
money  so  paid  was  presumably  the  money  of 
the  plaintiff,  and  that  he  could  recover  it  in  as- 
sumpsit for  money  had  and  received.  Sequin 
V.  Peterson,  45  Vt.  255. 

III.    Sbbviges  and  Support  in  the  Family. 

16.  After  becoming  of  age.  The  fact 
that  a  child  continues  to  live  with  a  parent 
after  becoming  of  age,  or  returns  to  live  with 
him  and  becomes  one  of  the  family,  does  not 
ordinarily  constitute  the  relation  of  creditor 
and  debtor  between  them,  so  as  to  warrant  a 
charge  for  board  on  the  one  side,  or  for  services 
in  the  family  on  the  other.  A  claim  for  com- 
pensation, in  such  case,  must  rest  upon  an 
express  promise,  or  such  facts  as  show  a 
mutual  understanding,  or  expectation,  of  com- 
pensation.   Fitch  V.  Peckham,  16  Vt.  150. 

17.  The  law  is  the  same  as  to  adopted 
children,  and  the  like.  Andnu  v.  FoBter,  17 
Vt.  566.     Lnnay  v.  Vantyne  40  Vt.  501. 

18.  In  order  to  maintain  an  action  for  ser- 
vices rendered  by  a  child  or  other  relative 
living  in  the  family  of  a  parent  or  other  person 
standing  in  that  relation,  it  must  appear 
unequivocally  that  the  parties,  at  the  time  of 
the  service,  supposed  they  were  dealing  as 
debtor  •  and  creditor,  that  the  service  was 
for  wages  and  not  for  support,  or  in  expec- 
tation of  a  gratuity  or  legacy.  Davis  v. 
Goodenow,  27  Vt.  715.  (Cobb  v.  Bishop,  27  Vt. 
624.) 

19.  But  this  does  not  alter  the  rule  of  the 
common  law,  that  a  fair  balance  of  proof  will 
rebut  the  legal  presumption  against  the  claim, 
in  such  case,  and  establish  it  by  proof  of  an 
express  promise,  or  a  mutual  understanding, 
that  the   services   should   be   paid   for.     lb. 


Putnam  v.  Toufgr,  84.  Vt.  429.    (  Fay  v.  Fay, 
27  Vt.  625.) 

20.  It  is  well  settled  by  repeated  decisions 
in  this  State  that  when  a  child,  after  becoming 
of  age,  remains  at  home,  continuing  a  member 
of  the  family,  receiving  support  and  perform- 
ing services,  the  law  implies  no  contract  by 
which  the  relation  of  debtor  and  creditor  arises 
between  the  parent  and  the  child;  and,  in 
order  to  create  any  right  of  recovery  either 
way,  for  support,  or  for  services,  an  express 
contract  must  be  shown.  Poland  C.  J.,  in 
Sprague  v.  Waldo,  88  Vt.  141. 

21.  Persons  standing  in  like  relations. 
This  rule  was  applied  to  the  case  of  a  son-in- 
law,  who  came  into  the  family  on  his  marriage 
to  the  daughter,  then  a  member  of  the  family, 
and  they  continued  so  to  live  and  serve  as 
members  of  the  family,  until  her  death.  lb. 
189. 

22.  The  defendant,  being  childless,  took  the 
plaintiff,  a  niece  of  his  wife,  when  eight  or 
nine  years  of  age,  to  live  with  him  until  she 
should  become  of  age,  and  she  so  lived  in  his 
family  until  she  became  of  age,  when  he  told 
her  she  was  free  to  go,  but  that  **if  she 
remained  with  him  and  did  well,  he  would  do 
well  by  her."  She  consented  to  stay,  and  con- 
tinued on  working,  as  before,  for  some  «x 
years,  living  in  the  family  as  a  member  of  it, 
attended  school  some,  and  was  uniformly 
treated  as  she  was  before  she  became  of  age, 
neither  party  keeping  any  accounts.  She  then 
left  and  went  to  New  Hampshire,  not  expect- 
ing to  return.  Nothing  was  then  said  about 
any  settlement,  or  pay,  or  claim.  After  about 
five  years,  at  the  request  of  the  defendant,  she 
returned  and  worked  for  him  in  his  family  for 
about  a  year,  and  until  near  her  marriage.  The 
defendant  made  her  a  payment  on  this  last  ser- 
^ce.  In  an  action  on  book  ;—JTeldf  that  the 
plaintiff  was  not  entitled  to  recover  for  her 
services  before  she  went  to  New  Hampshire, 
but  was  entitled  to  recover  for  such  services 
after  her  return  thence.  Andrus  v.  Foster,  17 
Vt.  556. 

23.  The  plaintiff  was  taken  into  the  defend- 
ant's family  as  an  adopted  daughter,  .to  live 
there  until  she  should  become  of  age,  without 
any  agreement  or  expectation  of  pay  for  ser- 
vices. By  a  mutual  mistake  as  to  the  plaintiff's 
age,  she  continued  her  services  in  the  family 
for  a  full  year  after  she  became  of  age.  After 
that  year  the  defendant  employed  her  at  wagea 
The  mistake  was  afterwards  discovered.  In 
an  action  to  recover  for  such  year's  services; — 
Held,  that  from  the  fact  that  the  defendant 
paid  her  after  he  understood  she  had  become 
of  age,  a  promise  could  not  be  implied  to  pay 
for  previous  services,  against  the  mutual  under- 
standing  that  the  services  wnen  rendered  were 
not  to  be  paid  for ;  and  that  the  plaintiff  could 
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not   recover.      Lunay   v.    Vantyney    40   Vt. 
601. 

24.  Where  a  father,  with  his  family,  lived 
with  his  son  and  perfom^ed  for  him  valuable 
services,  more  than  the  support  of  the  father 
and  family  was  worth  ;—ffeld,  that,  by  reason 
of  the  relationship,  no  implied  obligation  to 
pay  wages  arose ;  and  that  a  loan  of  money  by 
the  son  to  the  father,  made  without  reasonable 
expectation  of  repayment,  should  not,  for  the 
same  reason,  be  treated  as  a  payment  on 
account  of  such  services.  Harris  v.  OurrUr^ 
44  Vt.  468. 

25.  Where  a  child  supported  his  parent 
without  Express  contract  for  compensation,  the 
situation  and  circumstances  of  the  parties,  as 
set  forth,  were  hdd  to  rebut  the  presumption 
that  the  support  was  to  be  rendered  without 
compensation.    Boone  v.  Doane^  46  Vt.  485. 

26.  The  plaintiff  was  the  maiden  sister  of 
the  intestate,  and  never  made  his  house  her 
home  before  August,  1865.  She  then  went 
there,  without  invitation,  to  see  the  defendant's 
sick  daughter,  who  died  soon  after.  At  this 
time,  the  iutestate  was  single,  and  so  continued 
till  his  death  in  April,  1870,  having  no  relative 
in  his  house  but  the  plaintiff.  8oon  after  the 
daughter's  death,  the  plaintiff  commenced  tak- 
ing charge  of  the  domestic  affairs  of  the  intes- 
tate, with  his  knowledge  and  approval,  but 
there  was  no  evidence  of  his  request  or  invita- 
tion so  to  do,  and  she  so  continued  until  his 
death,  rendering  valuable  services.  Held^  that, 
without  evidence  of  an  expectation  to  the  con- 
trary, the  law  implied  a  promise  to  pay  for 
such  services.  (See  case  for  special  circum- 
stances.)   Brigg$  v.  Briggn,  46  Vt.  571. 

See  Infant. 


PARTITION. 

I.    At  Law,  on  Petition. 
II.    Thb  Petition  and  Proceedings. 
III.    Partition  bt  Agreement,  or  Deed. 

I.    At  Law,  on  Petition. 

1.  Snljectof  partition.  The  court  refused, 
OD  petition,  to  make  partition  of  an  ore  bed,  or 
to  direct  a  sale  of  the  defendant's  share,  on 
account  of  the  situation  and  quality  of  the 
property, — referring  the  petitioner  to  the  court 
of  chancery,  as  the  proper  tribunal.  Canant  v. 
8mith,  1  Aik.  67. 

2.  Bietum  that  proceedings  cannot  be  sus- 
tained for  partition  of  a  saw-mill  and  its  appur- 
tenances, or  for  a  sale  or  assignment  thereof, 
where  the  petitioner  has  not  been  deprived  of 
his  turn  in  the  occupancy   of  the  premises. 


Brown  v.  Turner,  1  Aik.  850.     Overruled  in 
Bakhein  v.  Aldrich,  84  Vt.  526. 

3.  Petitioner's  titie.  One  of  several 
mortgagees  of  undivided  interests  in  the  same 
land,  though  never  in  possession,  and  before 
foreclosure,  may  maintain  a  petition  for  par- 
tition against  the  others,  and  the  mortgagor  in 
possession  cannot  defend  against  it.  Munr&e 
V  Walbridge,  2  Aik.  410,  PrenUee,  J.,  dissent- 
ing.   18Vt.  828. 

4.  In  order  to  sustain  a  petition  for  parti- 
tion, actual  possession  by  the  petitioner  is  not 
essential,  provided  he  is  not  legally  disseized ; 
and,  for  this  purpose,  a  distinction  is  recog- 
nized between  a  mere  possession  of  the  plaintiff's 
share  by  a  third  person,  or  by  the  defendant, 
and  a  legal  disseisin.  Hau>ley  v.  Soper,  18  Vt. 
320.    28Vt.  660. 

5.  In  order  to  sustain  a  petition  for  partition 
of  lands,  the  plaintiff  must  have  possession,  or 
the  right  of  immediate  possession.  It  cannot 
be  had  of  reversionary  interests.  Baldwin  v. 
Aldrieh,  84  Vt.  526.  mehoU  v.  Nichols,  28  Vt. 
228. 

6.  The  petitioner  for  partition  had  set  off, 
on  execution  against  the  defendant,  an  undi- 
vided part  of  the  defendant's  land;  but  the 
defendant  remained  in  possession  of  the  whole, 
claiming  adverse  to  the  levy.  Held,  that  the 
plaintiff  had  only  a  right  of  entry,  and  there 
was  no  such  privity  between  the  parties,  or 
seisin  in  the  plaintiff,  as  entitled  him  to  parti- 
tion.   Broek  V.  Eastman,  28  Vt.  658. 

7.  It  is  no  objection  to  a  partition,  assign- 
ment or  sale  under  G.  8.  c.  45,  upon  proper 
petition,  that  the  plaintiff  is  not  hindered  in 
the  enjoyment  of  his  share  of  the  premises. 
Bietvm  contra,  in  Brown  v.  Turner,  1  Aik. 
350,  denied  in  Baldwin  v.  Aldrieh,  34  Vt.  526. 

8.  Defendant's  titie.  Where  a  petition 
for  partition  is  brought  against  several  defend- 
ants for  the  partition  of  several  parcels  of  land, 
each  of  the  defendants  must  be  interested  in 
each  of  the  parcels.  For  a  misjoinder,  in  this 
respect,  the  petition  was  dismissed.  Brownell 
V.  Bradley,  16  Vt.  105. 

9.  Where  the  plaintiff  in  partition  claimed 
by  virtue  of  a  levy  of  execution,  and  the  defend- 
ant, to  defeat  the  plaintiff's  right,  put  in  evi- 
dence a  deed  to  a  third  person  of  the  share 
claimed,  made  before  the  levy,  but  without 
showing  such  third  person  in  possession; — 
Held,  (1),  that  such  possession  would  not  be 
presumed;  (2),  that  the  plaintiff  might  show 
that  the  deed  was  fraudulent  and  void ;  (3) 
that  such  third  person  was  not  a  necessary,  or 
proper  defendant.  Hawley  v.  Soper,  18  Vt. 
320. 

10.  In  partition,  a  plea  that  the  defendant's 
title,  by  decree  in  bankruptcy,  passed  to  his 
assignee,  is  a  good  bar;  but  (by  Bennett,  J.) 
doubtless  the  petition  might  be  so  amended  as 
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to  bring  the  assignee  before  the  court.     Onion 
V.  Clark,  18  Vt.  868. 

11.  Partition  between  heirs.  The  coun- 
ty court  has  Jurisdiction  to  make  partition  of 
land  which  descended  to  heirs,  among  whom  it 
was  never  divided,  where  the  petitioner  has 
bought  out  the  shares  of  some  of  the  heirs,  and 
holds  the  estate  in  common  with  the  others ; 
and,  duhitatur,  whether  the  probate  court  has 
jurisdiction  in  such  case.  CoUamer  v.  Huieh- 
tnt,  27  Vt.  788.     (G.  8.  c.  45,  s.  1.) 

12.  Injunction.  The  orator  paid  the 
entire  purchase  money  for  a  parcel  of  land,  but 
took  the  conveyance  to  himself  and  the  defend- 
ant Jointly,  upon  the  defendant's  agreement  to 
pay  one-half.  The  orator  paid  all  rents  and 
taxes,  and  permanently  improved  the  premises 
by  erecting  buildings  and  clearing  the  land. 
The  court  enjoined  the  defendant's  suit  for 
partition  until  compensation  should  be  made  to 
the  orator,  and  ordered  an  account  to  be  taken. 
Malay  v.  Sloan,  U  Vt.  811. 

II.    The  Petition  and  Pbooeedings. 

13.  A  petition  for  partition  with  citation 
annexed,  is  not  **a  writ  of  summons"  requir- 
ing a  recognizance  for  costs.  Broek  v.  East- 
man, 27  Vt.  559. 

14.  A  petition  under  the  partition  act  of 
1797  was  held  ill  on  demurrer,  because  not  ac- 
cording to  the  statute.  JetoeU  v.  Ncuh,  4  Vt. 
517. 

15.  Where  a  petition  for  partition  contained 
no  prayer  for  a  sale  or  assignment,  a  plea  in 
bar  that  the  premises  were  not  partible,  was 
held  good.  Brown  v.  Turner,  1  Aik.  850.  See 
Baldmn  v.  Aldrich,  84  Vt.  526. 

16.  On  a  petition  for  partition,  if  it  appear 
that  the  plaintiff  is  entitled  to  partition  of  only 
part  of  the  premises  embraced  in  the  petition, 
the  court  may  order  partition,  assignment,  or  sale 
of  that  part.  (G.  S.  c.  45,  s.  7.)  Baldwin  v. 
Aldrich,    Howe  v.  Blanden,  21  Vt.  815. 

17.  In  proceedings  for  partition  at  law 
between  tenants  in  common  by  deed,  the  legal 
operation  of  the  deed  cannot  be  changed  by  any 
form  of  issue  under  the  petition,  or  by  the 
result  of  the  proceeding,  short  of  impeaching 
the  deed  for  fraud.  Thus,  a  deed  of  an  undi- 
vided half  cannot  be  treated,  in  partition,  as  a 
deed  of  a  particular  half  in  severalty.  Piper  v. 
Farr,  47  Vt.  721. 

18.  Commissioners.  Commissioners  to 
make  partition  of  lands  should  set  forth  in  their 
return  what  lands  they  divide,  and,  specific- 
ally, what  is  set  to  each  one  of  the  parties,  and 
not  by  way  of  reference  to  the  petition.  For 
such  last  defect  the  report  was  set  aside.  Har- 
rington V.  Barton,  11  Vt.  81. 

19.  Commissioners  to  make  partition,  under 
Q.  S.  c.  45,  are  not  empowered  to  determine 


any  question  of  right,  title  or  interest,  as 
between  the  parties  to  the  partition.  That  is 
to  be  done  in  the  county  court,  preliminary  to 
the  Judgment  for  partition.  Oourley  v.  Woodr 
bury,  48  Vt.  89. 

20.  Oosts.  Upon  Judgments  in  partition 
cases,  costs  may  be  taxed  after  the  court 
adjourns,  as  well  as  in  any  other  cases.  Qtrcng 
V.  Hobbe,  20  Vt.  192. 

21.  All  costs  which  accrued  in  consequence 
of  the  trial  of  any  of  the  facts  alleged  in  the  origi- 
nal  petition,  to  which  the  petitionee  interposed  a 
plea  of  denial  and  upon  which  the  petitioner 
prevailed,  are  properly  taxable,  in  the  discretion 
of  the  court,  for  the  petitioner.  But,  in  prac- 
tice, costs  in  regard  to  the  trial  have  only 
been  taxed  where  the  title  to  the  land,  in  some 
way,  came  in  dispute  between  the  parties. 
Ih. 

22.  In  partition  cases,  the  supreme  court, 
in  a  case  before  it,  may  order  a  sale  of  the  land 
for  the  payment  of  the  costs.    Ih. 

23.  Regularly,  an  order  of  sale  cannot  be 
made  at  the  same  term  of  final  Judgment,  but 
the  order  of  payment  of  costs  should  then  be 
made,  and  the  cause  be  entered  continued; 
and,  if  such  order  should  not  be  complied  with, 
then  at  the  next  term  an  order  of  sale  should  be 
moved  for.  When  not  so  continued,  the  case 
may  be  brought  forward  on  formal  petition 
served  on  the  opposite  party,  and  the  proper 
orders  be  made.    Ih, 

III.    Partition  bt  Aobebmsnt,  oe  Deed. 

24.  Tenants  in  conmion,  though  their  title 
has  not  become  perfected  by  15  years'  posses- 
sion, may  make  partition  by  parol,  provided 
such  severance  is  aocompanied  by  possession 
in  severalty.  Pomeroy  v.  Taylor,  Brayt.  174. 
27  Vt.  291. 

25.  A  partition  in  fact  among  tenants  in 
common,  acquiesced  in  for  more  than  fifteen 
years,  becomes  absolutely-perfect  in  law.  Pope 
V.  Henry,  24  Vt.  560. 

26.  If  two  own  a  lot  in  equal  portions  in 
severalty,  but  in  fact  not  divided,  and  enter  on 
extreme  parts  of  the  lot,  each  upon  his  own 
portion,  it  will  be  considered  that  they  intend 
a  division  by  a  line  drawn  through  the  center, 
leaving  the  two  parts  as  nearly  similar  as  they 
can  be,  and  be  equal.  Beeeher  v.  Parmele,  9 
Vt.  852.     10  Vt.  211.    27  Vt.  748. 

27.  In  a  division,  by  deeds  of  quit-claim, 
between  tenants  in  common  of  land,  if  the  title 
to  a  part  fails,  the  loss,  in  tha  absence  of  all 
fraud,  falls  upon  him  who  took  that  share  in 
the  division.  Beardil^  v.  Knight,  10  Vt. 
185. 

28.  Partition  deeds  between  tenants  in 
common  of  a  water  privilege,  executed  at  the 
same  time,  are  to  be  taken  as  one  instrument ; 
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and  any  grant  or  limitation  of  the  use  of  water, 
contained  in  either,  is  binding  on  both  parties, 
and  those  claiming  under  them.  Bogers  v. 
Bawrofl,  20  YU  250,    (20  Vt.  546.) 


PARTNERSHIP. 

I.    What  Constitutbs  a  Pabtnbbship, 

1.  A$  between  t^te  parties, 

2.  As  to  third  persons, 
II.    Pkoof  of  Fabtnekship. 

III.    Rights  and  Liabilities. 

1.  In  general. 

2.  In  respect  to  partnership  prop- 

er^ and  partnership  debts. 

8.  Act  of  one  partner  as  binding 

the  others, 

rV.    Dissolution  and  Change  of  Member- 
ship. 

1.  Partner's  authority  after  dis- 

solution. 

2.  Continuing  liability, 
y.    Rights  and  Remedies. 

1.  Between  the  partners. 

2.  As  to  third  persons, 

I.    What  Constitutes  a  Partnership. 
1.  As  between  the  parties. 


1.  To  constitute  a  partnership,  there  must 
be  an  agreement  to  share  in  the  ultimate  profit 
and  loss  of  the  business.  Bowman  v.  Bailey, 
10  Vt.  170. 

2.  Where  one  party  furnished  a  boat  and 
the  other  sailed  it,  under  an  agreement  for  a 
division  of  the  gross  earnings  of  the  boat  ;— 
Beld,  that  this  did  not  constitute  a  partnership. 
lb. 

3.  Division  of  earnings  merely  does  not 
constitute  a  partnership.  lb.  Ambler  v.  Brad- 
ley^ eVt.  119;— though  the  division  is  to  be 
made  only  after  deducting  such  expense  of  re- 
pairs  by  the  one  or  the  other  party.  Boardman 
V.  Keeler,  2  Vt.  66.  Tobias  v.  Blin,  21  Vt. 
544.    26Vt.  725. 

4.  Persons  jointly  interested  in  the  net 
profits  of  an  adventure  or  business,  or  in  the 
profits  as  affected  by  the  losses,  are  partners. 
Chapman  v.  Dewreux,  32  Vt.  616.  Kellogg  v. 
Oriswold,  12  Vt.  291.  Brigham  v.  Dana,  29 
Vt.  1. 

5.  It  is  not  requisite  to  the  constitution  of  a 
strict  partnership,  that  each  partner,  as  be- 
tween themselves,  should  be  liable  to  share 
indefinitely  in  the  losses.  An  agreement. to 
share  in  the  profits,  and  consequently  in  the 
losses  as  they  affect  the  adventure,  will  ordina- 
rily be  held  sufQcient  to  constitute  a  strict 
partnership.    Nor  is  it  essential  to  the  constitu- 

32 


tion  of  a  general  partnership,  that  the  partners 
should  be  proportionate  joint  owners  of  the 
property  of  the  concern ;  but  the  whole  capital 
may,  by  stipulation,  remain  in  one  or  more  of 
the  parties  who  furnished  it.  All  that  is  indis- 
pensable is,  that  the  parties  shall  be  jointly  in- 
terested in  the  profits  as  affected  by  the  losses, 
or  net  profits  of  the  concern.  Brigham  v. 
Dana, 

6.  An  agreement  between  parties  for  the 
transaction  of  a  certain  business,  wherein  all 
furnish  specified  portions  of  the  capital  and 
jointly  own  the  property  purchased,  which  is 
to  be  sold  for  their  joint  and  mutual  benefit, 
and  where  each  is  to  contribute  his  skill  and 
aid  to  the  business  and  share  in  the  final  profit 
or  loss  at  the  close  of  the  business,  contains 
every  ingredient  of  a  partnership  between  them- 
selves, and  makes  such  partnership,  although 
the  parties  were  not  aware,  and  did  not  sup- 
pose, that  the  legal  effect  of  the  agreement  was 
to  create  a  partnership.  Buryea  v.  Whiteomb, 
31  Vt.  395. 

7.  Where  two  or  more  persons  agree  to  be- 
come partners,  and  actually  proceed  to  carry 
into  execution  the  joint  undertaking  or  busi- 
ness, the  relation  of  partners  exists  between 
them,  although  the  conditions  of  the  partner- 
ship were  not  understood  alike  by  the  partners. 
Cook  V.  Carpenter,  34  Vt.  121. 

8.  A  and  B  agreed  to  work  together  in  the 
business  of  manufacturing  marble.  B  was  to 
furnish  the  marble  and  to  board  A.  A  was  to 
pay  B  one-half  the  cost  of  the  marble.  Both 
were  to  contribute  their  labor  and  skill  in  the 
business,  and  the  products  and  avails  were  to 
be  equally  divided.  Held,  that  they  became 
strictly  partners,  as  between  themselves. 
GHJ/Uh  V.  Buffum,  22  Vt.  181.  26  Vt.  725.  31 
Vt.395. 

9.  The  plaintiff  and  defendant  entered  into 
a  contract  for  the  manufacture  and  sale  of  hat 
bodies ;  the  defendant  to  furnish  the  wool  for 
the  hat  bodies,  to  peddle  or  sell  the  same  after 
manufactured,  and  to  charge  nothing  for  his 
time  while  engaged  in  the  sale ;  the  plaintiff  to 
manufacture  the  wool  into  hat  bodies,  and  to 
charge  nothing  for  his  time  while  so  engaged ; 
each  party  to  pay  one-half  the  expense  of  extra 
labor,  wool, and  use  and  wear  of  the  machinery ; 
the  defendant  out  of  the  sale  of  the  hat  bodies 
to  retain  the  cost  of  the  wool,  and  the  profits, 
after  paying  for  the  wool,  to  be  equally  divided. 
Held,  that  the  parties  were  not,  as  between 
themselves,  partners, — the  one-half  of  such 
profits,  payable  to  the  plaintiff,  being  a  virtual 
compensation  to  him  for  his  labor  expended 
upon  the  wool ;  and  that  an  action  of  book 
account  lay  therefor.  Mason  v.  Potter,  26  Vt. 
722 ;  and  see  Kellogg  v.  Oriswold,  12  Vt.  291. 

10.  The  defendant  took  the  job  of  finishing 
off  a  church  at  a  certain  price.    Afterwards, 
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the  defendant  agreed  with  the  plaintiff  that 
they  would  go  on  together  and  do  the  Job,  each 
working,  and  the  work  of  each  to  offset  that  of 
the  other ;  the  expense  of  materials  and  other 
work  to  be  deducted  from  the  price  at  the  job, 
and  the  balance  to  be  equally  divided  between 
them.  They  did  the  Job  accordingly,  the  pUin- 
tiff  having  worked  thereon  thirty  days  more 
than  the  defendant.  Held,  that  the  parties 
were  not  partners  as  between  themselves,  and 
that  the  plaintiff  could  recover  in  (ummp$U 
what  the  defendant  had  received  on  the  job 
more  than  his  share ;  and  that,  in  determining 
how  much  the  plaintiff  was  entitled  to  receive, 
such  extra  work  should  be  reckoned  for  which, 
by  the  contract,  he  was  to  be  allowed.  Hawkins 
V.  Melnt/yre,  45  Vt.  496. 

11.  The  plaintiff  owned  a  tin-shop  and 
carried  on  the  business  in  his  own  name.  D 
was  a  practical  plumber,  and  engaged  his  ser- 
vices under  an  agreement  between  them  by 
which  the  plaintiff  was  to  be  allowed  out  of  the 
profits  of  the  business  ten  per  cent  on  his  stock 
invested,  and  the  remainder  of  the  profits  was 
to  be  equally  divided  between  them.  They 
went  on  under  this  agreement,  each  devoting 
his  whole  time  and  attention  to  the  business, 
which  was  carried  on  in  the  plaintiff's  name  as 
before,  and  D's  share  of  the  profits  remained  in 
the  concern.  Held  a  partnership.  Tyler  v. 
8e(^,  45  Vt.  261. 

2.  A9  to  third  pertone. 


for  publishing  a  newspaper  advertisement, 
which  was  in  the  name  of  one  partner,  but 
which,  as  claimed,  enured  to  the  benefit  of 
the  firm  ;— J7dW,  that  evidence  in  defense  was 
admissible,  that  the  advertising  partner  had  a 
special  interest  to  be  promoted  by  the  advertis- 
ing outside  the  partnership  interest ;  also,  that 
it  was  agreed  between  the  partners,  on  the 
formation  of  the  partnership,  that  they  should 
not  advertise  in  the  newspapers,  and  that  they 
never  had.    Harria  v.  Holme*,  80  Vt.  852. 

16,  L.  D.  Hill  and  Harrington  were  never 
partners,  and  no  such  firm  as  L.  D.  Hill  &  Co. 
ever  existed ;  but  Harrington  gave  the  plain- 
tiff a  note  for  property  purchased  by  him, 
signed  **L.  D.  Hill  &  Co.  by  Harrington," 
without  the  knowledge  of  Hill.  Two  or  three 
years  before  this,  Hill  was  informed  that 
Harrington  was  using  the  name  of  L.  D.  Hill 
&  Co.  in  his  business,  and  thereupon  he  told 
Harrington  he  must  not  use  that  name  to  injure 
him,  and  Harrington  said  he  would  not.  The 
plaintiff,  at  the  time  he  took  said  note,  did  not 
know  of  such  previous  use  of  the  name  of  Hill, 
and  it  did  not  appear  whether  Harrington  made 
any  representation^  to  him  at  A^  time  beyond 
what  appeared  on  the  face  of  the  note.  Held, 
that  the  legal  intendment  was  that  the  plaintiff 
took  the  note  on  the  faith  of  Hill's  name,  and 
that  Hill  was  liable  upon  it.  BmUh  v.  HiU^ 
45  Vt.  90. 


12.  persons  are  to  be  treated  as  partners,  in 
their  dealings  with  others,  if  they  conduct  and 
hold  themselves  x)ut  as  such,  though  there  may 
be  no  partnership  in  fact.  Stearns  v.  Ha^^en, 
14  Vt.  540.     CottriU  v.  Vanduteii,  22  Vt.  511. 

13.  In  assumpsit  against  A  and  B,  as  part- 
ners, iGt  goods  sold,  the  defense  was  that  B 
was  not  the  partner  of  A,  but  that  C,  not  joined, 
was.  Held,  that  if  this  were  so,  and  yet  B 
represented  himself  as  a  partner  in  making  the 
purchase,  a  recovery  could  be  had  against  A 
and  B,  the  non-joinder  of  C  being,  at  most, 
cause  for  abatement.  Hicks  v.  Crane,  17  Vt. 
449. 

14.  The  defendants  bought  a  grist-mill  and 
privilege,  under  an  agreement  between  them- 
selves to  rebuild  the  works  and  run  them,  and 
to  share  the  profits  and  loss  of  the  business. 
The  plaintiff,  under  the  engagement  of  one  of 
the  defendants,  but  expecting  that  all  were 
liable,  performed  services  in  rebuilding  the 
mill.  Held,  that  the  defendants  were  partners 
and  liable  as  such,  although  there  was  an  agree- 
ment between  the  defendants,  unknown  to  the 
plaintiff,  that  each  should  pay  the  men  engaged 
by  him,  and  charge  therefor  to  the  company. 
Noyes  v.  Cushman,  25  Vt.  390.    81  Vt.  898. 

15.  In  an  action  against  partners  to  recovei 


II.    Proof  of  Partnership. 

17.  A  partnership  may  be  proved  against 
the  partners  by  oral  evidence  of  the  actions 
and  declarations  of  the  parties,  although  there 
are  written  articles;  but  to  prove  the  partner- 
ship  in  their  own  behalf,  they  must  produce 
the  written  articles.  Cutler  V.  Thomas,  25  Vt. 
73.    Hastings  v.  Hopkinson,  28  Vt.  108. 

18.  The  admission  of  a  partnership,  or  a 
joint  liability,  by  one  of  two  or  more  defend- 
ants, is  evidence  against  himself,  but  not 
against  the  others.  CottriU  v.  Vanduaen,  22 
Vt.  511.    Noyes  v.  Cushman,  25  Vt.  890. 

19.  Partnership  proved  by  admissions  of  the 
several  defendants  sued  as  partners.  Mathews 
V.  FeMi,  25  Vt.  586. 

20.  Conunbn  reputation  is  not  competent 
evidence  to  prove  the  fact  of  a  partnership. 
Hicks  V.  Crane,  17  Vt.  449.  CarWm  v.  Lud- 
lou>  Woolen  MiU,  27  Vt.  496. 

21.  To  prove  that  a  person  was  a  member 
of  a  firm,  testimony  is  admissible  that  h6  held 
a  deed  of  an  undivided  portion  of  the  commofi 
factory  property,  and  that,  with  his  knowledge, 
suits  respecting  said  property  had  been  brought 
in  his  name  with  others  as  joint  owners  of  the 
factory,  and  that  he  took  an  active  part  in 
making  repairs  and  advising  about  the  same, 
and  in  the  manufacturing  at  the  mill,  although 
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he  had  before  that  erased  his  name  from  the 
articles  of  copartnership.  CarUon  y.  Ludloto 
W.  Mm,  28  Vt.  504. 

22.  Where  the  plidntifl  attempted  to  prove 
a  partnership  as  existing  between  two  defend- 
ants as  inn-keepers,  &c.,  by  the  admission 
of  one  of  them,  and  by  the  course  and  cir- 
cumstances of  their  business  and  their  joint 
use  of  the  tavern  properiy  ;—Beld,  that,  as 
tending  to  rebut  such  evidence  and  to  prove 
that  the  defendants  had  not  been  in  the  joint 
receipt  of  the  income  of  the  tavern,  it  was 
admissible  for  one  of  the  defendants  to  prove 
that  the  other  had  assigned  tavern  furniture 
and  tavern  accounts  to  a  third  person  for  the 
payment  of  his  individual  debts.  CaUender  v. 
SvDeat,  14  Vt.  160. 

III.    Rights  and  Liabilities. 

1.    In  general. 

23.  A  note  signed  by  each  member  of  a  firm 
individually,  instead  of  by  the  partnership 
name,  because  the  payee  so  insisted,  the  con- 
sideration  of  which  went  into  the  partnership 
business,  was  held  to  be  a  partnership  debt. 
Kendriek  v.  Tao'bell,  27  Vt.  512. 

24.  One  of  three  partners  in  a  country 
store,  the  partnership  being  notorious,  pur- 
chased a  horse  for  which  he  gave  his  individ- 
ual no^,  and  afterwards  sold  the  horse  and 
put  the  avails  with  other  money  of  the  con- 
cern, but  upon  what  conditions  did  not  appear. 
Eeid,  that  the  partnership  was  not  liable, 
either  in  an  action  upon  the  note,  or  for  goods 
sold.  Holmee  v.  Burton,  9  Vt.  252.  86  Vt 
157. 

25.  The  extent  of  the  powers  of  aco-part-. 
nership,  or  of  one  of  its  members,  to  bind  the 
firm,  and  the  liability  of  the  members,  must 
be  determined  by  the  law  of  the  place  where  the 
partnership  was  formed  and  had  its  place  of 
business,  although  the  transaction  in  question 
was  had  in  another  State.  Cutler  v.  Thomas, 
25  Vt.  78.     HasUnge  v.  Hopkineon,  28  Vt.  108. 

26.  Where  a  note  is  signed  by  one  of  two 
partners  for  partnership  purposes,  and  under 
circumstances  to  constitute  it  a  partnership 
debt,  the  other  partner  is  under  equal  obliga 
tion  to  pay  it ;  and  though  he  pays  it  out 
of  hia  private  funds,  it  is  thereby  extin- 
guished and  he  cannot  keep  it  on  foot  so  as 
to  maintain  an  action  upon  it,  but  bis  pay< 
ment  becomes  a  matter  of  partnership  account- 
ing ;  and  a  subsequent  naked  promise  by  the 
signer  to  pay  the  note  to  the  other,  does  not 
revive  it  as  an  obligation.  Sprague  v.  Aine- 
wrth,  40  Vt.  47. 


In  reepeet  to  partneriJdp  property ,    and 
partnertMp  debts, 

27.  Beal  estate.  Land  paid  for  with 
partnership  funds  and  occupied  and  used  for 
the  partnership  benefit  and  conveyed  to  the 
partners  jointly,  though  not  described  as  part- 
ners, is  partnership  property,  and  should  be  so 
regarded  even  in  a  controversy  for  priority 
between  partnership  and  private  creditors. 
WHUs  V.  Freeman,  85  Vt.  44.  Rice  v.  Ba/r- 
nard,  20  Vt.  479. 

28.  A  and  B  being  partners,  B,  for  their 
joint  benefit,  but  in  his  own  name,  bought  cer- 
tain standing  timber,  which  was  to  be  taken 
from  the  land  by  a  day  named.  The  timber 
was  wholly  paid  for  and  with  joint  funds.  It 
was  not  all  got  from  the  land  by  the  day  set, 
and  afterwards  the  owner  of  the  land,  not 
insisting  on  a  forfeiture,  conveyed  the  land  for 
the  price  of  the  mere  land  to  B,  and  B 
afterwards  cut  and  got  off  the  timber.  In  a 
bill  by  A  against  B,  to  account  ;—Heldy  that 
they  remained  joint  owners  of  the  timber,  and 
B  was  liable  to  account.  WaMum  v.  TT^uA- 
bum,  23  Vt.  576. 

29.  While  the  orator  and  the  defendant 
were  partners,  land  was  purchased  for  the 
partnership  use,  with  the  expectation  that  it 
would  be  paid  for  by  the  firm.  The  defendant, 
without  the  orator's  knowledge,  took  the 
conveyance  to  himself  alone  and  gave  his 
own  note  for  the  price,  which  he  afterwards 
paid  from  partnership  funds,  and  the  land  was 
regarded  and  used  as  partnership  property 
during  the  existence  of  the  firm,  being  26  years. 
Meld,  that  the  defendant  held  the  title  only  as 
trustee  for  the  firm,  and  he  was  decreed  to  con- 
vey  an  undivided  half  to  the  orator.  Dewey 
V.  Detoey,  85  Vt  555. 

30.  Primary  liability  of  partnership 
property  for  partnership  debts.  At  law, 
both  separate  and  joint  creditors  of  a  partner- 
ship may  attach  either  separate  or  joint  prop- 
erty,  and  may  sell  the  personal  property  upon 
execution  in  satisfaction  of  their  judgments, 
without  regard  to  the  equities  of  the  debtors. 
Bardwell  v.  Perry,  19  Vt.  292.  29  Vt.  887. 
Heed  V.  Bhepardeon,  2  Vt.  120;— or  may,  in 
like  manner,  set  off  the  lands  upon  execution. 
Clark  V.  Lyman,  8  Vt.  290. 

31.  A  partnership  contract  imposes  pre- 
cisely the  same  obligation  upon  each  separate 
partner  that  a  sole  and  separate  contract  does, 
and  there  is  no  express  or  implied  contract 
resulting  from  the  law  of  partnership,  that  the 
separate  estate  shall  go  to  pay  separate  debts 
exclusively.  All  that  the  separate  creditors 
can  require,  in  equity,  is,  that  the  partnership 
creditors  shall  exhaust  their  remedy  against  the 
partnership  funds  before  resorting  to  the  sepa- 
rate estate.    Beyond  this,  or  when  there  is  no 
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partner^p  estate,  both  sets  of  creditors  staod 
preeisely  equal,  both  at  law  and  in  equity. 
BwrdweU  v.  Perry, 

32.  In  equity,  the  creditors  of  an  insolvent 
partnership  are  entitled  to  have  the  partnership 
assets  applied  in  satisfaction  of  their  debts,  in 
preference  to  the  creditoraof  the  individual  part- 
ners, although  the  separate  creditors  may  have 
first  attached  those  assets.  This  is  by  virtue  of 
a  lien  which  each  partner  has,  by  implied  con- 
tract, upon  all  the  partnership  effects  until  all 
the  partnership  debts  are  paid— the  interest  of 
each  partner  being  only  his  share  in  the  surplus 
after  the  partnership  accounts  are  settled,  and 
all  just  claims  satisfied.  WaMum  v.  Bank  of 
BeUaufi  FalU,  19  Vt.  278.  BardweU  v.  Perry, 
ib.  292.  Shedd  v.  WiUon,  27  Vt.  478.  Bum  v. 
Fny,  29  Vt.  881.  WUUs  v.  Freeman,  85  Vt. 
44.    Miner  v.  Pierce,  38  Vt.  610. 

33.  A  separate  creditor  of  one  member  of  a 
copartnership  acquires  no  greater  right  by 
attachment  of  the  partnership  effects,  than  that 
member  of  the  firm  has,  after  payment  of  all 
the  debts  of  the  firm,  and  a  final  settlement 
between  the  copartners.  Miner  v.  Pierce, 
Waehbum  v.  Bank  of  Bellotci  FaUe,  Bice  v. 
Bomard,  20  Vt.  479.    Shedd  v.  WUeon, 

34.  The  creditors  of  an  insolvent  partner- 
ship have,  in  equity,  a  elaim  to  the  partnership 
property,  which  is  paramount  to  any  lien 
acquired  by  the  attachment  of  it  by  either  the 
creditors  of  the  individuals  composing  the 
partnership,  or  the  creditors  of  another  firm 
composed  of  the  same  members  together  with 
others.    Shedd  v.   WiUon, 

35.  Where  a  creditor  of  an  individual  part- 
ner attached  that  partner's  interest  in  partner- 
ship property,  being  one-half,  and  the  partner- 
ship was  not  shown  to  be  then  insolvent; — 
Meld,  in  equity,  that  the  lien  thereby  created 
was  superior  to  that  of  a  partnership  creditor, 
subsequently  acquired,  although  the  partner- 
ship became  insolvent  before  the  recovery  of 
judgment  in  the  first  case.  Willie  v.  Freeman, 
85Vt.  44. 

36.  A  and  B  were  copartners  in  trade,  and 
the  partnership  was  insolvent,  and  B  was  in- 
debted to  the  partnership,  and  was  insolvent. 
C,  a  creditor  of  B,  attached  the  partnership 
goods  and  sold  on  execution  B's  interest  therein, 
and  they  were  dispersed.  In  a  bill  by  A  against 
B  and  C  \—Held,  that  C  should  account  to  A 
for  the  value  of  the  goods,  within  the  limits  of 
B*s  indebtedness  to  A  as  partner.  Miner  v 
Pierce,  38  Vt.  610. 

37.  Where  several  creditors  of  a  partner- 
ship had  made  separate  successive  attachments 
of  the  partnership  property,  and  brought  their 
bill  in  chancery  for  relief  against  the  previous 
attachments  of  separate  creditors,  the  court 
granted  the  relief,  but  held  that  the  partnership 
creditors  should  share  the  assets  pro  rata  (the 


partnership  being  insolvent),  and  not  in  full,  in' 
the  order  of  their  attachments.  Waehhum  v. 
Bank  of  BeUaum  Falli,  19  Vt.  278. 

38.  If  the  contract  of  copartner^p,  or 
association,  be  of  such  a  nature  that  the  indi- 
vidual associates  have  no  lien  upon  the  part- 
nership funds  for  the  payment  of  partnership 
liabilities  before  individual  debts,  the  partner- 
ship creditors  cannot  claim  such  preference; 
— as,  where  the  case  was  one  of  a  universal 
hotchpot  of  all  the  property  imd  liabilities, 
present  and  prospective,  of  the  associates,  con- 
stituting a  community  of  goods  and  all  other 
interests,  without  accounts  kept,  or  settlement 
made,  or  possibility  of  making  any.  Biee  v. 
Barnard,  20  Vt.  479. 

8.  Act  of  one  paring  a»  binding  the  othere, 

39.  One  member  of  a  partnership  has  no 
implied  authority,  as  partner,  to  assign  all  the 
partnership  property  to  a  trustee  for  the  benefit 
of  the  creditors  of  the  firm,  and  thus  put  an  end 
to  the  partnership.  BedfieULsiA  Bennett,  J.  J., 
in  Dana  v.  LuU,  17  Vt.  890. 

40.  The  assignment  of  a  partnershipdemand 
by  one  partner,  to  secure  a  loan  by  a  third 
person  to  an  employee  of  the  firm,  was  held, 
under  the  circumstances  stated,  not  so  invalid 
as  to  leave  the  demand  subject  to  trustee  pro- 
cess against  the  firm.  Croder  v.  Shante,  48  Vt. 
478. 

41.  A  mere  partnership  relation  does  not 
authorize  one  partner  to  execnte  an  instrument 
under  seal,  whereby  a  new  and  original  obli- 
gation is  created,  which  will  be  binding  on  the 
company  as  a  specialty  debt,  or  which  can  be 
enforced  by  an  action  of  covenant ;  but  an  in- 
strument, so  executed,  may  become  obligatory 
as  the  deed  of  the  company,  by  a  previous  parol 
authority,  or  by  a  subsequent  parol  ratification 
by  the  other  partners,  and  so  as  to  sustain  an 
action  of  covenant  thereon.  McDonald  v. 
Bggleeton,  26  Vt.  154. 

42.  One  joint  debtor  cannot  confess  judg- 
ment for  his  co-debtors ;  as,  one  partner  for 
his  firm.  Shedd  v.  Bank  of  BratUeboro,  82  Vt. 
709. 

43.  One  partner  cannot,  by  virtue  of  his 
relation  as  partner,  bind  his  copartner  by  the 
submission  of  a  partnership  matter  to  arbitra- 
tion.    St.  MarUn  v.  Thrasher,  40  Vt.  460. 

44.  The  active  partner  of  a  firm  accepted, 
for  the  firm,  service  of  a  writ  against  all  the 
partners,  and  employed  an  attorney  to  review 
the  cause,  who  entered  a  general  appearance 
for  the  defendants,  and  reviewed  from  a  judg- 
ment against  them.  Held,  that  all  the  partners 
were  concluded  thereby.  Bennett  v.  Stiekney, 
17  Vt.  581. 

45.  Where  a  partnership  was  interested  in 
the  event  of  a  suit,  a  release,  by  one  of  Hhe 
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firm,  of  all  his  claims  as  an  individual  and  as  a 
member  of  the  firm,  was  held  ButRcieni  to  render 
him  competent  as  a  witness.  Idnsley  y.  Lawfyy 
26  Vt.  128. 

46.  Where  negotiable  paper  is  rightly  taken 
payable  to  a  partnership,  either  partner  may 
bind  the  firm  by  an  indorsement,  in  the  name 
of  the  firm,  to  a  bona  fide  purchaser  for  value, 
although,  as  between  the  partners,  the  paper 
was  the  sole  property  of  the  one  who  indorsed 
it,  and  although  the  partners  had  agreed  that 
no  member  should  indorse  paper  to  make  the 
others  liable.    BarreU  v.  Husiell,  45  Y t.  48. 

47.  Dealings  with  one  partner.  Where 
a  party  seeking  to  charge  a  partnership  is  ap> 
prised  that  the  transaction  is  not  for  or  on 
account  of  the  firm,  and  that  the  credit  is  not 
for  their  benefit,  and  the  act  is  not  in  the  usual 
course  of  business,  prima  facte  the  firm  is  not 
bound,  and  he  must  show  the  authority  or 
approbation  of  the  partner  attempted  to  be 
charged.  It  is  not  necessary  that  he  should 
have  known  or  believed  that  each  member  of 
the  firm  would  approve  the  transaction ;  but  it 
is  necessary,  in  the  absence  of  all  proof  of  such 
assent  or  approbation,  that  he  should  not  have 
known  that  the  transaction  was  not  for  the 
benefit  of  the  firm.  Huntington  v.  Lymany  1 
D.  Chip.  488. 

48.  Where  a  contract  is  made  by  one  part- 
ner, in  the  name  of  the  firm,  which  is  beyond 
the  scope  of  the  partnership,  a  subsequent 
assent  thereto  may  be  inferred  from  the  declar- 
ations or  conduct  of  the  other  partners,  so  as  to 
bmd  them.     WdOer  v.  Keye$,  6  Vt.  257. 

49.  One  member  of  a  firm  of  three  made  a 
n^^tiable  promissory  note,  in  the  name  of  the 
firm,  to  a  second  member,  who  indorsed  it  to 
the  plaintiff.  In  an  action  thereon  against  the 
firm; — Heldy  that  the  note  and  indorsement, 
pHma  fadey  showed  a  good  cause  of  action 
against  the  Ann.  Norton  v.  Downer,  15  Vt. 
669. 

50.  If  one  partner  purchases  property  upon 
his  single  credit,  for  the  use  of  the  partnership, 
and  the  seller  is  not  aware  of  the  existence  of 
the  partnership,  he  may,  when  he  discovers  it, 
have  the  benefit  of  the  partnership  liability. 
QHffith  V.  Buffum,  22  Vt.  181. 

51.  Wtiere  a  contract  is  made  with  one 
partner  and  in  his  name  alone,  the  other  party 
knowing  of  the  partnership,  if  it  turns  out  that 
such  partner  was  not  justified  in  making  the 
contract  on  behalf  of  the  firm,  the  other  part- 
ners are  not  liable.  Chapman  v.  DevereuXj  82 
Vt.  616. 

52.  Where  by  the  terms  of  a  partnership 
one  partner  has  no  authority  to  purchase  upon 
the  credit  of  the  partnership,  or  of  some  of  the 
partners,  and  this  is  known  to  the  vendor,  a 
WBKte  to  one  of  the  partners  upon  such  credit 
will  not   bind  the  non-consenting  partners. 


Hastings  v.  Hopkinson,  28  Vt.  108.     Chapman 
V.  Devereux, 

53.  The  private  debts  and  transactions  of 
one  partner  become  matters  of  charge  against 
the  partnership,  where  the  other  partners 
assent.  Miller  v.  Dow,  17  Vt.  285.  WiUa^  v. 
CoUamer,  84  Vt.  594. 

54.  The  acceptance  of  a  claim  against  one 
partner  as  payment  of  a  partnership  claim,  is 
payment.     Churchill  v.  Bowman,  89  Vt.  518. 

55.  It  is  incidi  nt  to  ordinary  partnerships, 
that  either  partner  should  have  the  right  to 
interfere  to  prevent  the  diversion  of  the  part- 
nership property  from  the  legitimate  business 
of  the  partnership,  as  for  the  payment  of  the 
debts  of  one  of  the  partners ;  but  as  to  parties 
dealing  with  either  of  the  partners,  the  inten- 
tion thus  to  interfere  should  be  so  expressed, 
and  be  evidenced  by  such  acts,  as  to  leave  no 
reasonable  doubt  upon  the  subject.  Tyler  v. 
ScoU,  45  Vt.  261. 

56.  Defense  and  set-off.  Where  one  in 
good  faith  and  by  agreement  with  one  of  the 
partners,  receives  the  goods  or  services  of  a 
partnership  in  payment  of,  or  to  apply  upon, 
bis  claim  against  such  partner,  although  with- 
out the  knowledge  of  the  other  partners,  he 
may  to  that  extent  defend  against  an  action  by 
the  firm.  Strong  v.  Fish,  18  Vt.  277.  Fay  v. 
Oreen,  1  Aik.  71.  2  Aik.  886.  17  Vt.  287. 
27  Vt.  866.  84  Vt.  597.  EaUm  v.  Whiteomb, 
17  Vt.  641.  (Williams,  C.  J.,  dissenting.) 
Tyler  v.  SooU. 

57.  In  an  action  by  a  partnership,  the  de- 
fendant may  use,  by  way  of  defense  or  set-off, 
any  claim  which  he  has  against  that  partner 
with  whom  he  contracted  or  dealt  without 
knowledge  of  the  partnership,  although  such 
claim  existed  when  the  contract  was  entered 
into.  Bryant  v.  Clifford,  27  Vt.  664.  Hiltiker 
V.  Loop,  5  Vt.  116. 

58.  In  book  account  by  two,  as  partners, 
for  goods  sold,  if  in  fact  the  goods  and  business 
belonged  to  only  one  of  them,  the  defendant's 
account  against  that  one  may  be  set  off  •  and 
adjusted.    Lewis  v.  Parks,  47  Vt.  886. 

59.  Notice  to  one.  Notice  to  one  of  two 
partners  is  notice  to  both.  Barney  v.  Currier, 
1  D.  Chip.  815.  Stevens  v.  Goodenough,  26  Vt. 
676. 

60.  So,  as  to  others  having  a  joint  interest. 
Stevens  v.  Goodenough. 

61.  The  plaintiffs,  R,  H  and  E,  were  part- 
ners owning  some  hay.  The  defendant  asked 
K  if  he  had  any  hay  to  sell,  and  said  he  waa 
buying  hay  for  one  H,  as  his  agent,  as  the  fact 
was.  R  said  he  was  not  prepared  to  contract. 
The  hay  was  not  then  all  cut.  The  defendant 
said  he  would  call  again.  Four  weeks  after, 
the  defendant  called  and  bought  the  hay  of  H, 
in  the  absence  of  the  other  partners  and  with* 
out  the  knowledge  oi  R,  the  defendant  not  difrr 
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clofliDg  his  agency  and  H  having  no  knowledge 
thereof.  HM— the  conversation  with  R  being 
no  part  of  a  negotiation  for  the  hay—that  the 
knowledge  of  the  defendant's  agency  derived 
therefrom  must  be  treated  as  if  incidentally 
derived  from  a  stranger,  and  did  not  become, 
constructively,  knowledge  by  the  firm;  and 
that  the  defendant  was  personally  liable.  Bald- 
mn  V.  Leonard,  89  Vt.  260. 

62.  Payment.  Where  part  payment  was 
made  upon  the  promissory  note  of  a  firm,  by 
one  of  the  partners  who  was  agent  of  the  firm 
for  making  disbursements,  &c,;—^eld,  that  the 
fair  intendment  was,  that  it  was  made  out  of 
the  Joint  funds  of  the  partnership;  and  that 
such  payment  was  not  to  be  treated  as  a  pay- 
ment by  the  individual  member,  but  by  the 
entire  firm  on  their  joint  account,  and  there- 
fore took  the  case  out  of  the  statute  of  limita- 
tions as  to  all  the  partners.  CarUon  v.  Ludlow 
W.  Mm,  28  Vt.  504. 

lY.  Dissolution  AND  Change  OF Mkmbebship. 

1.  Pcwtner's  authority  after  dtMolution, 

63.  After  the  dissolution  of  a  partnership, 
one  of  the  partners  has  no  implied  authority  to 
impose  new  obligations  upon  the  firm,  or  to 
vary  the  form,  or  character,  of  those  already 
existing ;  as,  by  giving  a  partnership  note  for  a 
pre-existing  partnership  debt,  or  by  stating  a 
partnership  account,  so  as  to  bind  the  firm, 
Woodtcorth  V.  Doumer,  18  Vt.  622.     Torreif  v. 

BoiBter,  lb.  452. 

64.  A  note  executed  by  one  partner  in  the 
name  of  the  partnership  and  for  a  partnership 
debt,  but  not  delivered  by  him  until  after  the 
dissolution,  was  A^^not  to  bind  the  partnership, 
for  that  a  note  takes  effect  only  from  its  de- 
livery.  Wooeiford  v.  Dortrin,  8  Vt.  82.  80  Vt. 
25.     Chamberlain  v.  Hoppi,  8Vt.  94. 

65.  A  promissory  note  was  indorsed  by  a 
firm  as  collateral  security  for  a  partner^p 
debt.  One  of  the  partners  afterwards  paid  that 
debt  with  his  own  money,  and  took  up  the 
indorsed  note  and,  before  its  maturity,  but 
after  the  expiration  of  the  partnership,  trans- 
ferred it,  so  indorsed,  inpayment  of  his  individ- 
ual debt.  Held,  that  by  his  payment  of  the 
debt  for  which  the  note  was  pledged,  the  in- 
dorsement became  legally  extinct,  and  that  he 
could  not,  after  the  dissolution,  re-transfer  the 
note  so  as  to  bind  the  firm  by  the  old  indorse- 
ment.   Dana  v.  Coftant,  80  Vt.  246. 

66.  A  member  of  a  dissolved  partnership 
may  pay,  or  release,  a  partnership  debt,  and 
much  more  receive  back  a  note  or  bill,  which 
the  firm  had  fraudulently  put  in  circulation  as 
payment  of  their  debt;  and  thus  leave  the 
original  demand  in  force.  Torrey  v.  Baastery 
18  Vt.  452.  I 


67.  A  payment  to  one  partner,  though  after 
a  dissolution  and  against  the  prohibition  of  the 
other,  operates  as  a  payment  of  the  debt,  when 
made  in  good  faith  and  when  it  does  not 
appear  that  it  operates  as  a  fraud  upon  the  other 
partner.     ThraU  v.  Seu>ard,  87  Vt.  578. 

68.  An  admission  by  one  partner,  made 
after  a  dissolution  of  the  firm,  in  regard  to  the 
business  of  the  firm  previously  transacted,  is 
admissible  as  evidence  against  all  the  partners, 
and  binding  on  the  firm.  Loomis  t.  Loonm^ 
26  Vt.  198. 

2.  Continuing  UabiUty, 

69.  Notice  of  dissolntion.  A  retiring 
partner  who  was  known  to  be  a  member  of  the 
firm,  must  publish  notice  of  such  retirement  in 
some  newspaper  where  advertisements  are  in- 
serted and  published  in  the  place  where  the 
business  is  done,  in  order  to  shield  himself  from 
liability  for  the  future  debts  of  the  firm,  even 
to  those  with  whom  they  have  had  no  previous 
dealings ;  and  as  to  those  with  whom  the  firm 
have  had  dealings,  actual  notice  is  requisite. 
Simonds  v.  Strong,  24  Vt.  642.  Prentin  v. 
Sinclair,  6  Vt.  149. 

70.  Where  a  retiring  partner  suffers  his 
name  still  to  appear  as  one  of  the  firm,  he  must 
be  held  liable  as  a  partner  to  those  who  are 
misled  by  it  into  dealings  as  with  the  firm,  al- 
though he  may  have  given  notice  by  newspaper 
publication  that  he  has  ceased  to  be  a  partner, 
and  although  such  fact  be  generally  known  at 
the  place  where  the  contract  is  made,  but  not 
known  to  the  persons  so  dealing.  Wait  v. 
Brewster,  81  Vt.  516.  Amidoum  v.  Osgood,  24 
Vt.  278;  and  see  Southwiek  y.  Allen,  11  Vt. 
75. 

71.  Other  party's  knowledge.  A  retiring 
partner  cannot  be  held  for  a  subsequent  debt  of 
the  firm,  if  the  creditor,  at  the  time  of  the  con- 
tract, was  ignorant  that  such  partner  had  be- 
longed to  the  firm.  Benton  v.  Chamberlain, 
28  Vt.  711. 

72.  In  order  to  hold  an  outgoing  partner 
upon  a  contract  as  made  with  the  firm,  but 
after  the  dissolution,  the  plaintiff  must  show, 
(1),  that  he  knew,  when  he  made  the  contract, 
that  the  defendant  had  been  a  partner ;  (2),  if 
he  knew  this,  then  that  he  did  not  know  of  the 
dissolution ;  and  (8),  that  he  contracted  upon 
the  faith  and  credit  of  the  defendant  as  a  part- 
ner.  PraU  v.  Page,  82  Vt.  18.  Spaulding  v. 
Ludlow  Woolen  MiU,  86  Vt.  150. 

73.  Held,  that  the  defendant,  who  was  a 
member  of  a  division  of  the  N.  £.  Protective 
Union  when  the  dealings  between  the  plaintiff 
and  such  division  began,  could  not  escape 
responsibility  for  the  payment  for  goods  sold  to 
the  division  after  he  had  withdrawn  himself  as 
a  member,  but  before  the  plaintiff  wfts  notified 
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of  such  withdrawal,  unless  it  appeared  that 
when  the  plaintiff  [first]  gave  credit  to  the 
division  he  did  not  know  that  the  defendant 
was  a  member.  Tennp  v.  iV^.  E,  Pr&teeUve 
Union,  ike.,  87  Vt.  64. 

74*  The  plaintiff,  an  attorney,  had  been  re- 
tained generally  for  the  defendants,  while  part- 
ners, in  all  their  business.  C,  one  of  the  de- 
fendants, sold  out  all  his  interest  to  the  others 
and  retired  from  the  firm.  The  plaintiff,  on 
the  application  of  the  other  defendants,  brought 
a  suit  in  the  name  of  the  firm  upon  a  cause  of 
action  existing  before  the  dissolution,  and 
rendered  services  therein.  He  knew  that  C  had 
retired  from  the  firm,  but  it  did  not  appear  that 
he  knew  of  the  details,  or  that  C  had  parted 
with  his  interest  in  the  assets.  In  an  action  to 
recover  for  such  services  ;—ir«W,  that  C  was 
liable  with  the  other  defendants.  Cahoon  v. 
Hobart,2»\X.  244. 

75.  A  and  B,  the  plaintiffs,  were  partners 
in  the  ownership  and  running  of  a  saw-mill. 
A  sold  his  half  of  the  mill  and  lumber  on  hand, 
but  not  his  half  of  the  partnership  accounts. 
These  he  left  with  an  attorney  for  collection, 
and  absconded.  B  notified  the  defendant,  a 
debtor  of  the  partnership,  to  pay  no  one  but 
himself,  and  demanded  the  accounts  of  the 
attorney,  which  the  attorney  refused  to  surren- 
der. B  then  brought  this  suit  in  the  name  of 
A  &  B,  after  which  the  defendant  paid  his  debt 
to  said  attorney,  taking  from  him  a  release,  of 
which  A  was  informed  and  he  approved  it. 
Held,  that  such  payment  and  release  were  not 
a  bar  to  the  suit.    Ayer  v.  Ayer,  41  Vt.  846. 

76.  Change  of  membership.  The  death 
of  a  member  of  a  partnership  designed  to  be 
continuing  and  to  have  perpetuity,  as  a  division 
of  the  N.  E.  Protective  Union,  does  not  work 
a  dissolution  of  the  partner^ip.  Tenney  v. 
N..  E,  ProtecUw  Union,  dc,  87  Vt.  64. 

77.  The  formation  of  a  new  partnership, 
alone,  is  no  evidence  of  a  dissolution  of  a  pre- 
vious one  existing  between  some  members  of  the 
new  firm ;  but  the  discontinuance  of  the  busi- 
ness of  an  old  firm  and  the  formation  of  a  new 
one,  who  succeed  in  business  at  the  same  store, 
does  tend  to  prove  a  dissolution.  Southwiek 
V.  AUtfn,  11  Vt.  75. 

78.  Where  the  defendant's  dealings  with  a 
former  firm  are,  by  his  consent,  caned  into  the 
accounts  of  a  succeeding  firm  and  charged  to 
him,  they  become  proper  matters  for  adjust- 
ment in  the  action  of  book  account  between 
the  second  firm  and  the  defendant.  Eaton  v. 
WMteomb,  17Vt.  641. 

79.  Where  the  property  and  liabilities  of  a 
partnership  had  become  merged  in  asucceeding 
corporation  and  the  partnership  extingui^ed, 
and  the  orators  had  for  some  two  years  dealt 
with  the  parties  on  this  basis,  transferring  the 
partnership,  account   to  the  corporation  and 


taking  judgment  against  the  corporation  for 
their  entire  claim ; — Held,  that  they  could  not, 
upon  the  insolvency  of  the  corporation,  ^o 
against  the  partnership  for  any  part  of  their 
claim.     WhiiweU  v.  Wofmer,  20  Vt.  425. 

80.  Where  a  change  takes  place  in  the  mem- 
bership of  a  firm,  and  the  account  with  a 
customer  goes  on  as  one  continuous,  open  and 
current  account,  or  the  old  balance  is  carried 
forward  and  blended  in  the  general  account 
with  other  transactions,  and  he  makes  payments 
generally  on  the  account,  for  the  purpose  of 
reducing  the  general  balance,  such  payments, 
the  rights  of  third  persons  and  sureties  not 
being  affected,  will  be  first  applied  to  the  ex^ 
tinguishment  of  the  earliest  accounts.  Mcfgan 
V.  TarbeU,  28  Vt.  498. 

81.  A  surviving  partner  is  not  bound  by  the 
agreement  of  his  deceased  partner,  to  apply 
upon  a  partnership  demand  his  individuf^ 
indebtedness,— the  application  not  having  been- 
in  fact  made.  Steame  v.  Houghton,  88  Vt. 
688. 

82.  Certain  promissory  notes  belonging  to  a 
partnership,  though  made  payable  to  one  of 
the  partners  who  afterwards  deceased  with  the 
notes  in  his  possession,  passed  into  the  hands 
of  the  defendant  as  his  administrator.  Held, 
that  the  defendant  was  liable  to  the  surviving 
partner  in  trover,  for  refusal  to  deliver  the 
notes  on  demand.    Ih. 

V.    Bights  abd  Rembdibs. 

1.  Between  the  partner e. 

83.  Action  at  law.  In  a  partnership  of 
three,  two  cannot  sue  the  third  at  law,  for 
property  of  the  firm  received  by  him,  although 
charged  to  him  on  the  partnership  books.  Judd 
V.  Wilson,  6  Vt.  185. 

84.  No  action  at  law  lie^  on  a  contract  with 
a  partnership  of  which  the  plaintiff  is  a  mem- 
ber.    EUea  V.  Whipple,  12  Vt.  878. 

85.  Assumpsit  will  not  lie  by  one  partner 
against  another,  to  recover  an  unliquidated  and 
unsettled  balance  of  a  partnership  bysiness^ 
Spear  v.  NemU,  18  Vt.  288. 

86.  If  partners,  by  an  express  agreement, 
separate  a  distinct  matter  from  the  partnership 
dealing,  and  one  expressly  agrees  to  pay  the 
other  a  specific  sum  for  that  matter,  assumpsit 
will  lie  on  that  contract,  although  the  matter 
arose  from  their  partnership  dealing.  Collamer 
V.  Foster,  26  Vt.  754. 

87.  —  in  chancery.  To  settle  and  adjust 
a  partnership,  and  to  recover  from  a  partner 
who  has  received  none  of  the  avails  of  the  con- 
cern, a  balance  due  to  make  up  losses,  a  bill  in 
chancery  is  the  only  remedy.  Spear  v.  NeweU, 
18  Vt.  288. 

88.  Winding  up  of  a   ** union  store"  in 
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dumcery.  SthMon  v.  LmifU,  86  Vt.  91.  Henrif 
T.  Jaekmm,  87  Vt  481. 

89.  Account,  and    accoonttiif .    In  an 

action  of  account  to  settle  the  aflaira  of  a  part- 
nership engaged  in  the  business  of  biying  and 
selling  wool  ;—I£eld,  that  the  several  partners 
were  entitled  to  interest  on  the  money  advanced 
in  the  business,  from  the  time  it  was  advanced. 
Hodges  V.  Parker,  17  Vt.  242. 

90.  In  an  action  of  account  between  partners, 
the  plaintiff  was  held  entitled  to  charge  a  reason- 
able compensation  for  his  services  in  closing  up 
the  business  of  the  firm  after  its  dissolution, 
although  there  was  no  agreement  to  that  effect, 
and  althou^,  by  the  terms  of  co-partnership, 
he  was  not  to  receive  compensation  for  services 
during  its  continuance.  Bradley  v.  ChamberUn, 
16  Vt  618. 

91.  Where,  on  the  dissolution  of  a  partner- 
ship, one  partner  agreed  to  collect  the  partner- 
ship demands,  and  divide  after  deducting  "all 
expenses  and  costs  of  collecting,"  and  he  sent 
out  his  clerk  for  this  purpose  and  paid  the  clerk 
only  his  customary  wages  during  the  time ; — 
Beldj  that  such  partner  was  not  entitled  to 
claim  any  larger  sum,  on  the  ground  that  such 
clerk's  services  would  have  been  worth  more  to 
him,  if  the  clerk  had  remained  in  his  hidi- 
vidual  employment.  Porter  v.  Wheeler,  87  Vt. 
281. 

92.  A  partner  is  liable  to  make  up,  in  his 
accounting  with  the  partnership,  for  losses 
occasioned  by  his  diversion  of  the  funds,  and 
for  his  fraud  and  unfaithfulness  occasioning 
loss.    Pierce  v.  Daniels,  25  Vt.  624. 

93.  A,  B,  C  and  D  entered  into  an  arrange- 
ment to  purchase  a  patent  right,  to  pay  equally 
towards  the  purchase,  and  each  to  own  one< 
quarter  of  the  patent  right,  and  to  share  equally 
in  the  profits  and  loss  upon  sales.  The  pur- 
chase was  made  by  one  of  the  associates,  who 
falsely  represented  the  price  paid  by  him  to  be 
greater  than  the  truth  was,  and  the  other  asso- 
ciates contributed  towards  the  purchase  accord 
ing  to  the  report  so  falsely  made.  Upon  a  bill 
in  chancery  for  settlement  of  the  partnership 
and  for  an  account  ;—J?i(^,  that,  upon  the 
adjustment  of  the  accounts,  such  over-pay 
ments  were  a  proper  charge  in  favor  of  the 
parties  making  them,  so  as  to  make  the  parties 
equal  in  the  purchase.  Penniman  v.  Munson, 
26  Vt.  164. 

94.  A  and  B  were  co-partners  and  equal 
owners  in  trade,  having  a  shop  at  J  and  one  at 
W.  The  business  at  J  was  managed  by  B 
alone.  From  that  business  A  never  received 
anything,  and  B  showed  no  losses,  but  the 
effects  there  had  been  ex|^nded.  All  the  effects 
at  W  had  gone  into  the  business  and  to  pay 
partnership  debts.  On  a  bill  to  settle  the  part- 
nership ;—^«M,  that  B  could  not  object  to 
being  charged  with  the  Vfdu^  of  the  goods  takep 


to  the  shop  at  J,  and  to  paying  A  the  one-half. 
Miner  v.  Pieree,  88  Vt  610. 

96.  Special  caaat.  The  covenant  of  one 
partner  to  the  other,  to  pay  all  the  plutnersbip 
debts  with  the  avails  of  the  partnership  prop- 
erty  after  the  expiration  of  the  partnership,  is 
discharged  by  a  Joint  sale  of  all  the  partner- 
ship property  before  dissolution,  where  the 
covenantee  alone  receives  the  pay,  and  by  an 
assignment  to  the  covenantee,  after  disaolution, 
of  all  the  covenantor's  interest  in  the  partner- 
ship.   Austin  V.  Cummings,  10  Vt.  26. 

96.  Where  one  partner,  not  well  acquainted 
with  the  affairs  of  the  firm,  purchased  of  the 
other  a  part  of  his  interest,  and  gave  a  note 
therefor,  on  the  false  representations  of  the 
latter,  afterwards  discovered  to  be  fraudulent, 
as  to  the  value  of  such  interest,  the  firm  being 
in  fact  insolvent  at  the  time,  and  so  the  interest 
purchased  worthless  ;—J7i;^  that  such  facts 
were  a  defense  to  the  note,  and  this  without  an 
offer  to  rescind ;  for,  there  being  no  residuum 
after  payment  of  debts,  the  purchase  was  of  a 
thing  which  did  not  exist,  and  therefore  could 
not  be  restored.     Smith  v.  Smith,  80  Vt.  189. 

97.  P  and  E  dissolved  their  partnership, 
K  taking  the  partnership  property  and  giving 
P  a  note  for  $988,  and  agreeing  to  pay  all 
partnership  liabilities.  K  afterwards  failed, 
leaving  the  partnership  liabilities  unpaid  to 
the  amount  of  $1,500,  and  informed  P  that  he 
could  not  pay  them,  and  that  P  must.  Finally, 
upon  K's  proposal,  P  agreed  to  pay  K  $700 
upon  being  indemnified  by  certain  persons 
named  against  such  partnership  liabilities.  E 
procured  the  indemnity  proposed,  and  paid  P 
the  balance  of  the  note  after  deducting  the 
$700,  and  P  surrendered  to  him  the  note  and 
discharged  the  mortgage  given  to  secure  it 
Heid,  that  the  indemnity  was  a  suflScient  con- 
sideration for  the  compromise,  and  that,  in  the 
absence  of  fraud  on  the  part  of  E,  P  could 
not  recover  the  $700,  as  due  upon  the  note, 
or  otherwise.  Parmenter  v.  Kingsiey,  45  Vt. 
862. 

98.  E,  the  plaintiff,  one  of  the  partnership 
of  B  and  E,  engaged  in  the  manufacture 
and  sale  of  shite  mantels,  sold  his  interest  in 
the  business  and  property  of  the  firm,  includ- 
ing debts  due,  to  the  defendant,  upon  condition 
that  the  property  sold  should  remain  the 
property  of  the  plaintiff  until  paid  for,  and 
until  the  liabilities  of  that  firm,  which  the 
defendant  assumed,  should  be  paid.  B  retained 
his  interest  in  the  business  and  kept  along 
in  it  as  partner  with  the  defendant.  The 
defendant,  with  the  consent  and  concurrence 
of  B  and  in  the  usual  course  of  business,  wM. 
a  portion  of  said  property,  without  having 
fully  paid  for  his  purchase  and  without  having 
paid  imy  of  the  liabilities  of  E  &  B,  not 
intending  at  th^  time  ^  appropriate  tbe  aTtils 
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thereof  contrary  to  bis  agreement ;  but,  subse- 
quently, be  did  appropriate  sucb  avails  to  his 
private  use,  and  abandoned  the  business. 
HM,  that  the  defendant  was  not  liable  in 
trover  for  the  property  so  sold.  Kellogg  v. 
Fox,  45  Vt.  848. 

99.  The  defendants,  T  and  D,  gave  their  bond 
toE,  the  plaintiflF,  conditioned  to  indemnify 
him  against  all  claims,  &c.,  due  from  the  firm 
of  £,  T  and  D,  among  which  were  certain  notes 
of  this  Arm  to  the  firm  of  E  and  L.  The  notes 
having  fallen  due,  £  &  L  charged  them  to  the 
private  account  of  E,  with  his  consent,  and 
gave  them  up  to  him.  Heldy  that  this  was  a 
payment  of  the  notes  by  the  plaintiff,  and  that 
the  defendants  were  liable  to  him  upon  the 
bond,— his  being^  a  member  of  both  partner- 
ships  not  affecting  the  question.  Emerton  v. 
Tinrey,  10  Vt.  828. 

2.     A9  to  third  penons, 

100.  Joinder  of  parties.  Where  one  mem- 
ber of  a  partnership  contracts  separately,  and 
and  so  declares,  he  cannot  afterwards  in  a  suit 
against  him  object  that  his  co-partner  is  not 
joined,  though  such  partner  may  have  been 
interested  in  the  contract.  Ooddard  v.  Brown, 
11  Vt.  278. 

101.  Where  one  member  of  a  partnership 
makes  a  contract,  and  the  partnership  is  not 
disclosed  nor  known  to  the  other  party,  but 
credit  is  given  to  such  partner  alone,  he  may  be 
sued  without  joining  the  other  partners. 
Blin  V.  Pierce,  20  Vt.  25.  Hagar  v.  Stone, 
20  Vt.  106.   Cleveland  v.  Woodward,  15  Vt.  802. 

102.  Where  a  contract  is  made  with  one  of 
several  partners  by  one  who  is  not  aware  of 
the  partnership,  but  supposes  he  is  contracting 
only  with  the  individual,  such  partner  may 
maintain  an  action  upon  the  contract  in  his 
own  name;  or,  he  may  bring  it  in  the  name  of 
all  the  partners.   OurUe  v.  Belknap,  21  Vt.  488. 

103.  One  who  is  a  nominal  and  ostensible 
partner  may  be  joined  as  plidntiff,  although  he 
has  no  interest  in  the  firm.  Waite  v.  Dodge, 
84  Vt.  181. 

104.  A  partner  whose  *'name  was  not 
known  nor  used  in  the  business  of  the  firm,'* 
was  held  to  be  a  dormant  partner.  WaUe  v. 
Dodge. 

106.  A  dormant  partner  may,  or  may  not, 
be  joined  as  plaintiff  in  a  suit,  and  the  joinder 
or  omission  is  no  ground  for  abatement,  non- 
suit, or  writ  of  error.  Ih.  Lapham  v.  Green, 
0  Vt.  407.  HUUker  v.  Loop,  5  Vt.  116.  Mor. 
Urn  V.  Webb,  7  Vt.  128. 

106.  Joinder  of  claims.  A  plaintiff  may 
join,  in  one  action,  his  individual  chiims  with 
those  he  has  as  a  surviving  partner.  Wood  v. 
Ineuranee  Co,  81  Vt.  565. 

)07*    In  ao  action  by  one  as  surviving  part- 


ner, the  defendant  may  set  off  a  claim  against 
the  plaintiff  individually,  unless  it  appears  that 
partnership  creditors  have  a  lien  upon  the 
balance  of  the  plaintiff's  account.  Meader  v. 
LeeUe,  2  Vt.  569.  Meader  v.  Scott,  4  Vt.  26. 
81  Vt.  565. 

108.  IndiTidnal  contract.  An  order 
drawn  upon  a  firm  for  the  funds  which  the 
drawer  had  in  the  firm,  directing  the  firm  to 
pay  the  plaintiff  whatever  they,  or  either  mem- 
ber of  the  firm,  might  have  in  possession,  was 
accepted  by  the  defendant,  one  of  the  partners, 
individually,  he  having  the  control  and  manage- 
ment of  the  business  out  of  which  the  money 
was  expected  to  come.  Held,  that  the  defend- 
ant was  individually  liable  on  his  acceptance, 
either  on  a  special  count,  or  for  money  had  and 
received.    Prentiss  v.  Foster,  28  Vt.  742. 


PATENT. 

Where  a  patented  invention  is  only  a  new 
combination  of  old  materials  before  in  use,  it 
is  not  an  infringement  to  use  one  or  all  the 
materials  forming  the  composition,  and  for  the 
same  purpose,  provided  they  are  not  used  in 
the  combination  patented ;  nor  is  it  an  infringe- 
ment to  use  them  in  combination  with  some 
other  material — the  difference  not  being  merely 
colorable.  Byam  v.  Bde^  (U.  8.  C.  C),  24 
Vt.  666. 


PAXJFEB. 

I.      OVEBSBSBS  OF  THB  PoOR. 

II.    Sbttlkment. 

1.  In  one^s  own  right, 

2.  By  derivation, 
8.  Act  of  1901, 

III.  Removal  of  PAutntB. 

1.  Who  are  stibfect  to  remowU, 

2.  Order  of  remowU, 
8.  Appeal, 

4.  Pleadings, 

5.  VaUdity  and  effect  of  order, 

IV.  Expenses  foe  Relief  of  Paufbb. 
V.    Pboobedings  AexiNST  and  fisTWEXir 

KiNDBED. 

VI.    Weongful  Tbanspobtatioh  of  Pau- 

PEB. 

VII.    Cbbtaiw  Contracts. 

^   I.      OvEBSBBBS  of  THB  POOB.  ^ 

1.  Binding  ont  pauper.  Authority  of 
overseers  of  the  poor  to  bind  out  pauper  chil- 
dren as  apprentices,  under  the  statute  of  1797. 
Wa/mer  v.  SweU,  7  Vt.  446.    22  Vt.  580. 
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2.  Overseers,  in  binding  out  to  apprentice- 
ship a  pauper  cluld,  have  no  authority  to  bind 
the  town  by  a  covenant  for  faithful  service  of 
the  apprentice  for  the  term.  BaUhoin  v.  Rupert, 
8  Vt.  256. 

3.  Binding  town  by  contract.  Overseers 
may  bind  the  town  by  contract  for  the  support 
of  the  poor ;  and  one  of  them,  requested  by  the 
others  to  take  charge  of  a  particular  pauper, 
may  contract  for  his  support  so  as  to  bind  the 
town.     Wathingtan  v.  Rmng,  Brayt.  188. 

4.  The  selectmen  and  overseers  of  the  poor 
cannot  bind  the  town  by  contract  to  pay  for  the 
support  of  a  pauper  having  a  legal  settlement 
in  such  town,  beyond  the  sum  of  five  dollars, 
without  9Jk  mtler  from  a  justice  of  the  peace, 
in  pursuance  of  section  20  of  the  pauper  act  of 
1797.    Ive$  V.  WaUingfiyrd,  8  Vt.  224. 

5.  Otherwise,  in  case  of  a  transient  pauper. 
BarringUm  v.  Alburgh,  14  Vt.  182. 

6.  An  overseer  of  the  poor  has  authority 
to  employ  counsel,  at  the  charge  of  the  town, 
to  give  legal  advice  and  assistance  in  the  matter 
of  paupers,  their  removal,  Ac,  Burton  v. 
I^orwieh,  84  Vt.  845. 

7.  Personal  liability.  The  defendant,  one 
of  the  overseers  of  th^  poor,  contracted,  in 
behalf  of  the  town,  with  the  pliuntiff,  for  the 
support  of  a  poor  person  belonging  to  the  town 
and  needing  relief,  but  he  neglected  to  prociu^ 
an  order  from  a  justice  for  an  allowance, 
according  to  section  20  of  the  act  of  1797,  so 
that  the  town,  in  a  suit  for  such  support,  was 
held  not  liable  beyond  the  sum  of  five  dollars 
(8  Vt.  224).  Beld,  that  the  defendant  was 
liable  in  assumpsit  for  such  support,  above  the 
sum  of  five  dollars.  Ive$  v.  Hulet,  12  Vt.  814. 
WaUamty  C.  J.,  and  Redfield,  J.,  dissenting. 

8.  An  overseer  of  the  poor  received  a  small 
legacy  due  the  plaintiff,  who  was  a  noncompo$ 
without  a  guardian,  and  a  town  pauper,  and 
gave  his  receipt  therefor,  as  overseer,  to  the 
executor,  and  applied  a  part  of  the  legacy, 
properly  and  judiciously,  in  the  necessary 
support  of  the  plaintiff,  ffeld,  that  the  estate 
of  the  overseer  was  liable  for  the  balance  unex- 
pended, but  for  that  only.  Thunton  v.  HoU 
brook,  81  Vt.  854. 

9.  Churtody  of  panper.  The  plaintiff 
agreed  with  a  town,  in  town  meeting,  to  board 
for  one  year,  at  a  small  price  per  week,  a  certain 
child  of  six  years  who  was  a  fixed  charge  upon 
the  town  as  a  pauper.  Held,  that  the  plaintiff 
thereby  acquired  the  right  to  the  custody,  con- 
trol,  and  earnings  of  the  child,for  the  year,  and 
that  the  overseer  of  the  poor  had  no  right  to 
remove  the  child,  even  for  the  purpose  of 
binding  him  out — the  town,  his  superior,  having 

.  acted.    Houston  v.  Kimball,  22  Vt.  576. 

10.  Held,  also,  that  the  father  of  the  child, 
who  was  wholly  destitute  of  a  home  and  means 
of  support,  and  who  had  never  contributed  to 


the  support  of  the  child,  could  not  interfere 
with  the  plaintiff's  custody  of  the  child.    lb, 

11.  I^nper  in  Jail.  An  actual  commit- 
ment to  jail  of  a  pauper,  casts  upon  the  jailer 
and  overseer  of  the  poor,  after  the  requisite 
notice,  the  duty  of  providing  for  his  support ; 
and  this  duty  is  not  dependent  upon  the  legal- 
ity of  the  process  on  which  he  stands  com- 
mitted.     New/ane  v.  Jhtmmerston,  84  Vt.  184. 

12.  OTorseer's  book.  A  book  of  accounu 
kept  by  an  overseer  of  the  poor,  under  .the 
requirements  of  Q.  8.  c.  20,  s.  88,  showing  the 
expenditures  for  the  poor,  was  heid  to  be  origi- 
nal evidence,  in  behalf  of  the  town,  of  the  fact 
of  an  expenditure  for  a  particular  pauper. 
Cabot  V.  Walden,  46  Vt.  11. 

II.    Sbttlbmbnt. 

1.    Inon^sown  right, 

13.  Act  of  1779.  A  legal  settlement  was 
acquired  in  a  town  by  one  year's  continuous 
residence  therein,  between  the  years  1779  and 
1787,  under  the  pauper  act  of  1779. .  Corinth  v. 
Newbury,  18  Vt.  496.  Londonderry  v.  Andof>er, 
28  Vt.  416. 

14.  Act  of  1797.  **  Coming  and  residing 
in  this  State,*'  as  provided  in  the  settlement  act 
of  1797,  does  not  require  the  coming  from 
another  State,  but  applies  also  to  such  persons 
as  were  within  the  State  at  the  passage  of  the 
act  who  had  no  settlement  in  it.  Burling- 
ton  V.  Calais,  1  Vt.  885.  Starksboro  v.  Bines- 
burgh,  18  Vt.  215. 

16.  "Able-bodied."  The  health  ordinarily 
enjoyed  by  men  of  health,  and  the  physical  abil- 
ity ordinarily  possessed  by  men  of  sound  bodies, 
make  one  **  healthy  and  able-bodied,"  within 
the  meaning  of  the  act  of  1797,  s.  1,  relating  to 
legal  settlement ;  and  this,  notwithirtamding  cas- 
ual and  temporary  illness,  or  bodily  unsound- 
ness producing  an  occasional  and  temporary 
effect  upon  the  man's  capacity  to  gain  a  liveli- 
hood by  his  bodily  exertions.  Starksboro.  y, 
Hinesburgh,  15  Vt.  200. 

16.  Repeal.  The  repeal  of  the  settlement 
act  of  1797  by  the  act  of  1801,  although  with- 
out a  saving  clause,  did  not  terminate  a  settle- 
ment acquired  under  the  first  act.  Starksboro 
V.  Binesburgh,  18  Vt.  215. 

17.  Beaidence.  Residence  under  the  settle- 
ment acts  does  not  require  that  the  head  of  the 
family  should  remain  constantly  in  the  town 
with  his  family,  if  he  there  keeps  up  his  family 
establishment,  and  intends  living  in  that  town 
unless  he  finds  a  place  that  suits  him  elsewhere. 
BurUngton  v.  Calais,  1  Vt.  885. 

18.  The  residence  of  a  man  in  a  town  so  as 
to  confer  a  settlement,  is  not  continued  by  his 
wife  and  family  in  his  absence  from  the  State, 
where  the  family  establishment  is  discoptinued 
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and  broken  up.   Middietown  v.  PouUney,  2  Vt. 
487.    7  Vt.  410. 

19.  The  time  a  person  is  a  patient  in  any 
lunatic  asylum  is  not  to  be  computed  toward 
making  up  a  settlement.  (G.  B.  c.  20,  s.  40.) 
Feaehamy.  Weeki,  48  Vt.  73. 

20.  A  single  woman,  in  the  year  1812,  went 
to  her  brother's  in  T,  taking  with  her  her  bed, 
chests,  chairs,  &c.,  which  remained  there  for 
several  years,  though  she  was  generally  absent 
in  other  towns.  She  returned  to  her  brother's 
in  T,  winters,  staying  with  him  from  one  to 
three  months ;  and,  generally,  she  went  to  her 
brother's  once  or  twice  summers,  staying  a  few 
days,  ffeldy  that  for  purposes  of  settlement, 
her  residence,  or  home,  was  in  T.  Newbury  v. 
Top9kam,  7  Vt.  407. 

21.  The  residence  of  a  pauper  who  is  a 
single  man,  is  at  the  place  where  he  makes  his 
home.  [Certain  facts  stated  indicating  such 
home.]  Wmam9,  C.  J.  Kirhy  v.  Waterford, 
14  Vt.  414. 

22.  Act  of  ISIT—Sni  Juris.  Since  the 
act  of  1817  (G.  S.  c.  19),  such  residence,  to 
give  a  settlement,  must  not  only  have  been 
continuous  during  the  entire  seven  years,  but 
must  have  been  tui  juris.  Residence  as  wife, 
or  child  not  emancipated,  cannot  be  tacked  to 
a  subsequent  residence  in  one's  own  right,  so 
as  to  make  up  the  requisite  period.  Brookfield 
V.  HarUaTid,  10  Vt.  424  FauUney  v.  Qlof>er. 
23  Vt.  328. 

23.  A  settlement  by  residence  for  the  term 
of  seven  years,  under  the  act  of  1817,  is  con- 
fined to  persons  **of  full  age"— that  is,  the  age 
of  legal  majority.  A  residence  during  minor- 
ity, though  the  infant  was  emancipated,  is  not  to 
be  reckoned.  HaH/ord  v.  Eartiand,  19  Vt.  892. 

24.  Chargeable.  Where  there  is  a  neces- 
sity for  granting  relief  to  a  poor  person,  and  it 
is  granted,  in  good  faith,  by  the  town  where  he 
resides,  this  may  prevent  his  residence  ripening 
into  a  settlement,  although  such  relief  was  not 
furnished  upon  his  personal  application,  nor  by 
his  authority.  Walden  v.  Cabot,  25  Vt.  522. 
(G.  8.  c.  19,  s.  1.) 

25.  Aid  furnished  by  a  town  to  a  poor  per- 
son, in  discharge  of  an  obligation  assumed  by 
contract,  and  not  of  a  duty  imposed  by  statute, 
does  not  prevent  his  acquiring  a  settlement. 
CavendMh  v.  Mt.  HoUy,  48  Vt.  525. 

26.  A  poor  person  does  not  become  chai^ge- 
able  to  a  town,  so  as  to  prevent  his  acquiring  a 
settlement  by  residence,  by  receiving  aid  from 
the  town  upon  a  sufficient  pledge  of  his  proper- 
ty as  security  for  payment,  the  town  realizing 
pajrment  from  the  pledge.  This  is  only  a  bor- 
rowing of  money.  MarUpeHer  v.  Calais^  5  Vt. 
571. 

27.  Registry.  Under  the  act  of  1817, 
residence  to  give  a  settlement  is  to  be  computed 
only  from  the  date  of  registry ;  and,  under  the 


act  of  1828,  a  previous  residence,  without 
registry,  is  not  to  be  computed  towards  the 
gaining  of  a  future  settlement.  Hettfane  v. 
Dummerston,  84  Vt.  184. 

28.  Residence— Toluntary.  In  order  that 
one's  living  in  a  town  should  confer  a  legal  set- 
tlement, it  must  not  be  the  result  of  legal  coer- 
cion, but  there  must  be  liberty  of  chdce 
whether  to  live  there,  or  elsewhere.  Waodstook 
V.  Hartland,  21  Vt,  568. 

29.  A  person  non  compos  cannot  be  said  to 
go  to  a  town  to  reside,  though  he  may  have 
lived  there  14  years.  He  is  to  be  regarded,  all 
the  while,  as  a  transient  person,  except  in  the 
town  of  his  legal  settlement.  The  ammus 
manendi  cannot  be  predicated  of  him.  Byegate 
V.  WardOtoro,  32  Vt.  411-414. 

30.  A  pauper,  by  procurement  of  her  brother 
who  was  under  obligation  to  support  her,  went 
to  live  with  another  brother  in  L^ndgrove,  and 
lived  with  him  there  for  more  than  seven  years. 
She  was  not  **what  is  called  bright ;"  was  taken 
care  of  and  provided  with  everything,  by  ^ay 
of  support ;  worked  about  the  coarser  kitchen 
woric ;  knitting  and  sewing  some ;  handy  about 
taking  care  of  small  children;  and,  on  the 
whole,  doing  sufficient  service  to  compensate 
for  her  support.  She  could  read  in  easy  read- 
ing, but  not  long  hard  words ;  in  conversation 
appeared  broken  and  childlike;  was  accustomed 
to  attend  church,  and  behaved  with  propriety. 
If  left  to  look  out  for  herself,  she  was  not 
capable  of  taking  care  of  herself  by  seeking 
employment  and  making  contracts,  and  pro- 
viding herself  with  places  to  live,  and  with 
proper  clothing  and  support,  nor  of  exercising 
an  intent  of  remaining  or  moving  in,  and  to, 
and  from,  difFerent  places,  except  as  she  was 
controlled  by  those  who  had  care  of  her.  Held, 
that  this  was  not  a  finding  that  the  pauper  was 
an  idiot  or  non  eompos,  but  only  that  she  was 
a  person  of  weak  intellect,  yet  having  sufficient 
mental  capacity  to  have  a  choice  and  desire  as 
to  her  place  of  residence ;  and,  it  not  appearing 
that  she  was  acting  under  any  compulsion,  or 
restraint,  or  against  her  wishes,  nor  that  she 
did  not  act  freely  and  of  her  own  choice  as  to 
her  place  of  living,  held  that  such  residence 
gave  her  a  settlement  in  Landgrove,  although 
acting  under  the  influence  of  her  friends. 
Ludkno  v.  Landgroce,  42  Vt.  137. 

31.  The  question  whether  a  pauper  has 
come  to  reside  in  a  town,  is  one  of  fact.  Two 
things  are  necessary  to  show  such  a  residence; 
first,  he  must  have  come  to  the  town  actually, 
not  by  mere  intention  or  constructively ;  second- 
ly, he  must  have  come  there  animo  manendi,  or, 
being  there,  he  must  intend  to  remain  there, 
and  must  have  abandoned  all  intention  of 
returning  to  the  town  whence  he  came.  Coer- 
cion or  necessity,  by  taking  away  the  intention 
of  remaining,  takes  away  from  residence  the 


Digitized  by 


Google 


508 


PAUPER,  n. 


CMential  elements  of  its  existence  as  a  legal 
residence,  under  the  statute.  Browningtcn  y. 
OkarUtUm,  32  Vt.  411. 

32.  Wliere  a  man  having  his  residence, 
home,  and  family  in  town  A,  was  arrested  and 
confined  in  jail  in  town  B  upon  a  bailable 
criminal  cnarge,  leaving  his  family  in  A  and 
intending  to  return  there  when  his  imprison- 
ment should  be  ended ; — HMj  that  the  period 
of  his  imprisonment  should  be  reckoned  as  part 
of  the  time  requisite  to  give  him  a  legal  settle- 
ment  in  A.    Northfield  v.  Vershire,  88  Vt.  110. 

33.  Transient  person.  A  person  brought 
from  another  town  and  confined  in  Jail  is  a 
**  transient  person**  under  the  pauper  acts,  and 
cannot  be  said  to  have  '^  come  to  reside."  He 
is  not  subject  to  an  order  of  removal,  and  can- 
not acquire  a  settlement  by  such  enforced  resi- 
dence. PawUt  V.  BiUland,  Brayt.  175.  Man- 
ehuter  v.  Rupert,  6  Vt.  291.  DantOk  v.  iHi^ 
ney,  6  Vt.  512.    21  Vt.  566. 

34.  Where  a  debtor  from  the  town  of  H 
was  conmiitted  to  jail  in  W  on  execution,  and 
gave  a  jail-bond  and  was  admitted  to  the  liber- 
ties, and  then  removed  his  family  to  W  within 
the  liberties,  hired  a  house  there  and  resided 
in  it  with  his  family,  and  supported  them  for 
more  than  seven  years,  and  paid  his  taxes  in 
the  town  of  W,  and  committed  no  breach  of  his 
bond  ;—H€id,  that  he  acquired  no  settlement 
by  such  residence,  and  that  on  being  recom- 
mitted  to  close  jail  and  being  then  aided  by  W, 
that  town  could  recover  of  the  town  of  H  where 
he  had  his  legal  settlement  when  first  committed 
to  jail,  the  sum  expended  in  his  support.  Wood- 
gtoek  V.  Martland,  21  Vt.  568.  82  Vt.  414. 
88  Vt.  118. 

35.  ContinnoaB  residence.  To  gain  a  set. 
tlement  under  the  act  of  1817  by  a  residence 
**for  the  term  of  seven  years,"  the  residence 
must  be  continuous  for  seven  successive  years, 
without  interruption.  Royaltan  v.  Bethel,  10 
Vt.  22.  MonkUm  v.  Panton,  12  Vt.  250.  19 
Vt.  897.    88  Vt.  159. 

36.  Residence  a  fact— Home.  A  person 
residing  in  Jamaica  purchased  some  land  in 
another  part  of  the  town,  cleared  a  part,  and 
had  cut  some  timber  for  building  him  a  bouse 
upon  it,  when  he  removed  to  Londonderry  with 
his  wife  and  family,  taking  all  his  furniture 
and  implements  of  housekeeping,  except  a  few 
articles  of  little  value,  or  use,  and  resided  there 
29  days,  when  he  moved  back  to  Jamaica.  The 
court  charged  the  jury,  upon  these  facts,  that 
although  such  person  [a  pauper]  when  he 
moved  to  Londonderry,  intended  speedily  to 
build  said  house  and  return  and  live  therein, 
yet,  if  he  left  no  shelter  or  dwelling  in  existence 
in  Jamaica  to  which  he  intended  to  return,  and 
intended  also  to  remain  in  Londonderry  until 
he  built  said  house,  such  removal  would  inter- 
rupt his  residence  in  Jamaica.    ffel4  correct. 


Residence  is  a  fact.  Mere  intention  does  not 
constitute  a  residence;  as,  in  this  case,  the 
man  had  no  local  habitation  or  place  which  he 
could  justly  call  home,  to  return  to.  Jammea 
V.  Tawnshend,  19  Vt.  267.  26  Vt.  552.  88  Vt. 
59.     lb,  164. 

37.  Where  a  pauper,  with  his  family  and 
effects,  moved  from  Hartford  into  New  Hamp- 
shire in  order  to  learn  the  trade  of  shoemaking, 
staid  three  or  four  months  and  then  moved 
back  to  Hartford  i—Held,  that  although  he  may 
have  contemplated  a  return  to  Hartford  at  some 
future  and  uncertain  time,  his  residence  at 
Hartford  was  interrupted.  Hari/ard  v.  Bart' 
land,  19  Vt.  892.    88  Vt.  168. 

38.  M,  having  no  family,  nor  property, 
except  his  clothes  and  two  axes,  worked  at  dif- 
ferent places  in  B,  from  1850  to  1859,  except 
that  from  July,  1852,  to  the  spring  of  1858,  and 
from  January,  1855,  to  the  following  spring, 
he  worked  in  three  other  towns,  taking  with 
him  his  effects.  He  had  no  particular  home 
anywhere ;  his  engagements  to  labor  were  not 
for  any  particular  periods,  but  he  seemed  to 
desire  to  stay,  as  long  as  he  could,  wherever 
he  could  find  employment  and  people  would 
keep  him, — he  being  subject  to  fits,  &c.  Held, 
that  an  intention  on  his  part  to  return  to  B,  to 
seek  a  home  and  employment  there  at  the  ex- 
piration of  his  particular  term  of  service  else- 
where, he  having  no  particular  place  or  home 
to  which  he  intended  to  return,  was  not  sufil- 
cient  to  keep  up  his  reddence  in  B  during  such 
absences  therefrom.  Barton  v.  Irasburgh,  88 
Vt.  159. 

39.  Intent.  The  animus  revertendi,9B  aid- 
ing  to  continue  a  residence  during  a  personal 
absence,  must  be  a  present,  fixed,  and  contin- 
uous  intention,  and  not  a  mere  desire,  or  mental 
purpose  of  return  at  some  future  indefinite 
time.  lb,  Jamaiea  v.  Tawnahend,  19  Vt.  270. 
Hart/ord  v.  HaHland,  lb,  897. 

40.  Residence  under  former  act.  A  res- 
idence  commenced  under  the  act  of  1801  can- 
not be  computed  as  any  part  of  the  term  of 
seven  years'  residence  required  by  the  act  of 
1817,  for  gaining  a  settlement.  Mcnkton  v. 
Panttm,  12  Vt.  250.    (G.  8.  c  19,  s.  1,  eighth,) 

41.  Prerious  settlement.  Under  the  act 
of  1817,  a  settlement  was  not  gained  by  resi- 
dence in  a  town  for  seven  years,  unless  the 
person  had  a  previous  legal  settlement  in  some 
other  town  in  this  State.  Button  v.  Burke,  15 
Vt.  720. 

42.  Foreigner.  The  statute  providing  for 
the  acquiring  of  a  settlement  in  a  town  at  the 
time  of  its  organization  (Blade's  stat.  882.  G. 
8.  c.  19,  8.  1,  7th  division),  applies  to  unnatur- 
alized  foreigners,  as  well  as  to  all  other  persons 
of  full  age.    Derby  v.  Salem,  80  Vt.  722. 

43.  Jurisdictional  limits.  A  settlement 
is  gained  by  residence  within  the  Juriedietianal 
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UtniU  of  a  town,  although  without  the  charter 
boundariea  Corinth  y.  Newbury,  18  Yt.  496. 
Lemdgrofe  v.  Peru,  16  Vt.  422.  Reading  v. 
WeaOwrsflM,  80  Yt.  504. 

44.  But  if  the  Jurisdictional  line  is  disputed 
and  unsettled,  the  Jurisdiction  being  claimed 
and  exercised  by  both  towns,  then  the  settle- 
ment will  be  determined  by  the  charter  bound- 
aries.   Landgrove  v.  Peru. 

45.  Where  town  C,  for  more  than  seven 
years,  had  levied  and  collected  taxes  of  a  resi- 
dent upon  land  outside  its  charter  limits,  caused 
his  children  to  be  returned  as  belonging  to  one 
of  its  school  districts,  and  allowed  him  to  vote 
at  its  town  meetings,  there  being  no  evidence 
of  counter-jurisdiction  exercised  over  this  par- 
ticular land  and  resident  by  town  W,  within 
whose  charter  limits  they  were  situate  ;—Heldy 
that  the  party  thereby  acquired  a  settlement  in 
town  C.     Readtvig  v.  WeathersJUld,  80  Yt.  504. 

46.  Olutnge  of  settlement.  A  settlement 
acquired  by  residence  within,  the  Jurisdictional 
limits  of  a  town,  although  without  its  charter 
boundaries,  is  not  changed  by  an  act  of  the 
Legislature  changing  the  jurisdictional  line. 
Landgrow  v.  Peru,  16  Yt.  422. 

47.  A  settlement  once  obtained  in  this  State 
ia  not  lost  by  afterwards  acquiring  a  settlement 
in  another  State  of  the  United  States.  Georgia 
v.  Grand  leU,  1  Yt.  464. 

48.  All  that  is  requured  in  order  to  change 
a  legal  settlement  by  seven  years'  residence  is, 
that  the  person,  being  suijurie,  should  have  his 
permanent  domicile  for  seven  consecutive  years 
in  the  second  town,  and  keep  himself,  and 
family,  if  he  have  one,  from  becoming  charge- 
able to  either  town.  Tunhridge  v.  Norwich,  17 
Yt.  403. 

49.  Evidence.  The  declarations  of  a 
pauper  that  he  was  then  living  in  a  particular 
tovm  and  had  been  for  a  year  previous  thereto, 
were  hM  inadmissible  to  prove  the  fact  of  resi- 
dence in  such  town  previous  to  the  date  of  the 
declarations,  though  within  the  year  named— 
and  qucnre  whether  admissible  to  prove  the  faet 
of  residence  at  the  date  of  the  declarations. 
Such  declarations  as  to  a  past  residence,  are 
clearly  not  evidence  of  the  fact.  Londonderry 
V.  Andover,  28  Yt.  416.  Derby  v.  Salem,  80 
Yt.  722.    41  Yt.  106. 

50.  The  supporting  of  a  poor  person  by  the 
overseers  of  the  poor,  upon  the  supposition  or 
understanding  that  his  legal  settlement  was 
in  such  town,  was  held  not  conclusive  of  the 
settlement.    Barre  v.  Morristown,  4  Yt.  574. 

51.  Settlement  by  paying  taxes*  In 
order  to  gain  a  settlement  under  the  act  of  1797 
by  reason  of  having  been  charged  with,  and  the 
payment  of,  public  rates  or  taxes,  &c.,  it  must 
appear  that  a  tax  had  been  assessed  against,  as 
well  as  paid  by,  the  pauper.  Starkeboro  v, 
Hineeburgh,  18  Yt.  215. 


52.  —  by  being  listed.  In  order  to  acquire 
a  settlement  under  sec.  4  of  the  act  of  Nov.  4, 
1817,  by  reason  of  a  list  of  $60  or  upwards  for 
five  years  in  succession,  the  party's  estate  must 
be  '*set  in  the  list"  at  that  sum.  It  is  not 
enough  that  the  party's  estate  remained  suf- 
ficient to  produce  that  sum  if  the  listing  law 
had  not,  before  the  fifth  year,  been  changed. 
Maneheeter  v.  Dorset,  14  Yt.  224. 

53.  And  held,  that  the  party's  list  of  April  1, 
1817,  could  not  be  counted  as  one  of  the  five  to 
complete  the  settlement,  the  act  being  pros- 
pective.   Ih. 

54.  —  by  pnrchase  of  estate.  Under  sec- 
tion one  of  the  pauper  act  of  1797,  it  was  h^ld  a 
sufficient  pajrment  on  the  '*  purchase  of  a  free- 
hold estate  of  the  value  of  $100,"  that  the  party 
purchased  land  for  the  price  of  $250  and  paid 
$100  down,  taking  a  deed,  and  with  no  lien  on 
the  land  for  the  balance.  Kirby  v.  Waterford, 
16  Yt.  758. 

55.  Estate  in  one's  own  right.  Where 
one  took  a  farm  to  carry  on  at  the  halves  and 
to  pay  one-half  the  taxes,  and  the  farm  and 
stock  were  set  in  the  grand  list  to  himself  and 
the  owner  jointly  ',—Held,  that  this  was  not  a 
holding  '*  in  his  own  right"  so  as  to  give  a  set- 
tlement under  the  pauper  act  of  1817.  New- 
fane  V.  Dummereton,  84  Yt.  184. 

56.  Real  estate  of  a  wife  is  not,  as  the  stat- 
utes now  are,  so  held  by  the  husband  '*  in  his 
own  right,"  as  that  the  assessment  of  their 
estate  to  him  for  purposes  of  taxation,  at  the 
sum  of  three  dollars  or  upwards  for  five  years 
in  succession,  will  affect  his  settlement  under 
G.  S.  c.  19,  s.  1.  Baltimore  v.  Chester,  47  Yt. 
648. 

57.  Holding  oi&ce.  Where  a  pauper  ha4 
been  a  lister  in  the  town  of  W  in  the  year  1828, 
and  also  in  1827,  but  had,  between  those  dates, 
resided  in  another  town  some  ten  months ; — 
Held,  that  he  did  not  thereby,  under  the  law  of 
1817,  acquire  a  settlement  in  W ;  that  the  two 
years  of  holding  the  office  need  not  be  consecu- 
tive, but  that  the  residence  was  required  to  be 
continuous.    JAneoln  v.  Warren,  19  Yt.  170. 

2.    By  derif>ation, 

58.  CoQunon  law— Wife  Und  children. 

Previous  to  the  pauper  act  of  1817,  a  wife 
took  a  derivative  settlement  from  her  husband, 
and  minor  children  from  their  father,  upon 
principles  of  the  common  hiw,  there  being  then 
no  statute  upon  the  subject.  Welle  v.  Weet- 
haven  5  Yt.  822.  Manchester  v.  Springfield, 
15  Yt.  885.  Londonderry  v.  Andover,  28  Yt. 
416. 

59.  Wife's  nudden  settlement.  When  a 
husband  has  a  legal  settlement  in  this  State, 
the  wife  takes  it,  and  retains  it  after  divorce 
a  vinculo  the  same  as  if  he  were  dead. .  It  is 
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only  in  case  that  the  husband  has  no  settle- 
ment In  the  State,  that  the  wife  is  remitted  to 
her  maiden  settlement.  RoyaUon  y.  We9t 
Fairlee,  11  Vt.  488. 

60.  The  marriage  of  a  woman  having  a 
legal  settlement,  to  a  man  having  no  legal 
settlement  in  this  State,  does  not  destroy  her 
maiden  settlement,  nor  so  far  suspend  it  as  to 
prevent  her  children,  born  of  that  marriage, 
from  taking  that  settlement.  The  marriage 
only  suspends,  during  coverture,  one  of  the 
ordinary  incidents  of  a  settlement,  viz:  the 
right  of  removal ;  and  this,  only  for  the  reason 
that  such  removal  would  separate  the  family. 
(G.  S.  c.  19,  s.  1.)  Newark  v. Button,  40  Yt,  261. 

61.  Void  marriage.  A  marriage  celc- 
brated  by  a  justice  of  the  peace  without  the 
consent  of  the  parties,  by  the  constraint  and 
coercion  of  others,  and  not  followed  by  co- 
habitation, was  held  void,  and  not  to  affect  the 
settlement  of  the  woman.  Mount  Holly  v. 
^«Mfc>wr,  11  Vt.  396.     18  Vt.  467.    42Vt.726. 

62.  The  marriage  of  a  woman  does  not 
confer  upon  her  the  settlement  of  the  man  to 
whom  she  was  married,  where  a  decree  of 
nullity  of  the  marriage  has  been  rendered. 
Such  decree  is  conclusive  evidence  of  the 
invalidity  of  the  marriage.  (G.  8.  c.  70,  s.  16.) 
Reading  v.  Ludlou),  48  Vt.  628. 

63.  Abandonment.  When  the  husband, 
having  no  legal  settlement  in  this  State, 
abandons  his  wife  and  goes  without  the  State, 
she  iff  remitted  to  the  settlement  she  had  before 
marriage.  RoyaUon  v.  West  Fairlee,  11  Vt. 
488.  BetM  v.  TunMdge,  18  Vt.  446.  Rupert 
V.  WinhaU,  29  Vt.  245.  Wilmington  v. 
Jamaica,  42  Vt.  694.  Winhall  v.  Landgrove, 
46  Vt.  876. 

64.  A  wife  was  held  to  take  the  settlement 
of  her  husband  and  to  be  removable  with  him, 
although  he  had  abandoned  her  and  his 
family,  in  the  State  of  New  York,  more  than 
twenty  years  before  the  order  of  removal  and 
had  never  cohabited  with  her  after  such 
abandonment,  and  although  she  and  the 
family  remained  in  the  State  of  New  York 
during  all  the  time  that  he  was  acquiring,  by 
residence,  a  settlement  in  the  town  to  which 
they  were  removed.  .Tvjibridge  v.  Norwich, 
17  Vt.  493. 

65.  Minor  child.  Before  the  revised  stat- 
utes of  1889,  a  child  not  of  age  nor  en\anci- 
pated,  took  the  settlement  of  his  father ;  and  if 
the  father  died,  and  the  mother  subsequently 
acquired  a  new  settlement  in  her  own  right, 
the  child  took  the  new  settlement  of  the 
mother.    Bradford  v.  Lunenburg,  6  Vt.  481. 

66.  But  since  1889,  it  is  only  where  the 
father  has  no  settlement  in  the  State,  that  the 
child  follows  and  has  the  settlement  of  the 
mother.  (G.  S.  c.  19  s.  1.)  Sharon  v.  Cabot, 
29  Vt.  894. 


67.  A  child  ti^es  the  settlement  of  hit 
mother,  when  the  father  has  none  in  the  State, 
although  the  right  of  removal  may  not  exist ; 
and  when  such  right  of  r^noval  arises,  as  by 
the  pauper's  becoming  of  age,  he  may  be 
removed  to  the  town  of  the  mother's  settlement. 
Ruport  V.  WinhaU,  29  Vt.  245. 

W.  Where  a  widow  gains  a  settlement  in 
her  own  right,  this  Is  communicated  to  her 
minor  children ;  but  her  settlement  acquired  by 
marriage  is  not  communicated  to  her  children 
by  a  former  husband.  WelU  v.  Weithaicen, 
5  Vt.  822. 

69.  —bominanotlierSt^te.  Children  bom 
in  other  States  of  the  United  States,  of  parents 
who  have  a  settlement  in  this  State,  take  such 
settlement  themselves,  by  derivation,  on  coming 
into  this  State,  whether  the  parent,  whose  settle- 
ment they  thus  take,  ever  returns  into  the 
SUte,  or  not.  Wettford  v.  B9»ex,  81  Vt.  469. 
Londonderry  v.  Andofier,  28  Vt.  416.  Water- 
ford  V.  Fay9Um,  29  Vt.  580. 

70.  —bom  out  of  XT.  8.  A  child  bom  in  a 
foreign  State— as,  Canada,— of  a  parent  who, 
having  a  settlement  in  this  State,  removed 
therefrom  and  became  permanently  domiciled 
in  such  foreign  State,  is  an  alien  bora,  and  does 
not,  on  coming  into  this  State,  whether  a  minor 
or  of  full  age,  take  the  settlement  of  such 
parent,  whether  or  not  the  parent  also  returns. 
We^tford  v.  E$»ex.  Lyndon  v  DantiUe,  28 
Vt.  809.  Albany  v.  Derby,  80  Vt.  718. 
Eknore  v.  Calais,  88  Vt.  468. 

71.  —an  apprentice.  A  minor,  bound  out 
as  an  apprentice,  does  not  gain  a  settlement  by 
residence  with  his  master,  but  his  settlement 
follows  that  of  his  father.  Benwn  v.  Wett- 
haMn,  Brayt.  187. 

72.  Emancipation.  A  child  becoming  of 
full  age,  and  emancipated,  does  not  take  deriv- 
atively the  settlement  subsequently  acquired 
by  his  father,  though  perfected,  as  to  the 
father,  by  a  continued  residence  commenced 
before  such  emancipation.  FouUney  v.  Oloeer 
28  Vt.  828.  Sharon  v.  Cabot,  29  Vt.  894. 
(G.  S.  c.  19,  s.  2). 

73.  A  child  by  arriving  at  full  age  becomes, 
at  least  prima  fade,  emancipated,  so  as  not  to 
take  an  after  acquired  settlement  of  the  parent ; 
and,  quaere,  whether,  under  our  statute,  a  child, 
unless  non  compos,  can,  by  continuing  to  reside 
with  his  parent,  after  becoming  of  full  age, 
take  by  derivation  an  after  acquired  settlement 
of  the  parent.  Harduick  v.  Fawlet,  86  Vt. 
820. 

74.  Emancipation  under  the  pauper  laws 
exists,  when  the  infant  contracts  a  new  rela- 
tion inconsistent  with  being  a  part  of  the  family 
of  his  parents.  Wilk'am$,  C.  J.,  in  Welk  v. 
Weithaven,  5  Vt.  826.  Aldis,  J.,  In  Sher^ 
bume  V.  ffartland,  87  Vt.  529.  Bradf&rd  t. 
Lunenburg,  5  Vt.  490. 
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75.  As,  where  the  infant  marries.  After 
that, he  was  held  subject  to  a  warning-out  process 
under  the  act  of  1801 ;  and  heldf  that,  not  hieing 
warned  out,  he  acquired  a  new  settlement  dis- 
tinct from  his  parents,  by  one  year's  residence 
after  marriage  and  during  his  infancy.  Sher- 
burne V.  ffartland,  87  Vt.  628. 

76.  A  mere  residence  with  another,  separate 
from  the  family  of  the  parent,  is  not  emancipa- 
tion. Where  an  infant  from  the  age  of  sixteen  to 
twenty-one  lived  separate  from  his  mother,  a 
widow ; — Heldy  that  he  followed  his  mother's 
settlement.  Bradford  v.  Lunenburg^  6  Vt. 
481. 

77.  In  order  to  constitute  the  emancipation 
of  an  infant  by  act  of  the  parents,  it  must 
appear  that  they  have  absolutely  transferred  all 
their  right  to  the  care  and  control  of  the  infant, 
and  all  their  right  to  his  services ;  and  that  the 
person  to  whom  such  rights  are  transferred  has 
accepted  the  infant  as  his  own,  and  agreed  to 
stand  in  loeo  parentis.  It  should  clearly 
appear  that  such  was  the  intention  of  the 
parties.  WiUan,  J.,  in  Tunbridge  v.  Eden,  89 
Vt.  31.  In  this  case,  the  pauper  was  given, 
at  18  months  old,  by  his  parents  to  another 
''to  keep  as  his  own  child,''  and  they  had  no 
further  care  or  control  of  him.  Heldy  that  the 
infant  was  thereby  emancipated,  and  did  not 
take  the  subsequently  acquired  settlement  of 
his  parents.    lb.    17 

78.  A  child  upon  becoming  of  full  age  is 
prima  facte  emancipated,  though  continuing  to 
reside  in  the  family  of  the  parent.  This  pre- 
sumption is  liable  to  be  rebutted,  by  showing 
that  the  child  was  not  in  fact  emancipated,  but 
continued  to  reside  in  the  family  of  the  parent 
upon  the  same  terms  as  during  his  minority. 
KeUogg,  J.,  in  P^ltney  v.  Olof>er,  33  Vt.  883. 

79.  The  mere  fact  that  a  minor  child  is  not 
removed  with  the  parents  under  an  order  of 
removal,  is  no  proof  of  emancipation.  Rupert 
V.  Sandffate,  10  Vt.  378. 

80.  Bastard.  Before  the  pauper  act  of 
1817,  the  rule  of  the  common  law  prevailed, 
that  a  bastard  has  his  settlement  where  born, 
unless  fraud  was  practiced  to  occasion  the  birth 
to  happen  at  that  place,  or  the  mother  had  been 
transported  or  conducted  thither  under  legal 
authority.  A  bastard  did  not  take  a  derivative 
settlement  from  the  mother.  Mancheeter  v. 
Springfieid,  15  Vt.  886.  Burlington  v.  Essex, 
19  Vt.  91. 

81.  A  woman  having  no  settlement  in  the 
State,  but  then  residing  in  the  town  of  W, 
being  pregnant  of  a  bastard,  was  procured  by 
the  overseers  of  W  to  be  removed  into  the  town 
of  B,  in  order  that  the  child  might  be  there 
born,  and  it  was  there  bom.  Held,  that  for 
the  purposes  of  a  settlement,  the  child  should 
be  treated  as  if  bom  in  W.  Plymouth  v.  Wind- 
#w,  7  Vt.  837. 


82.  Under  the  act  of  1817,  providing  that 
illegitimate  children  ''shall  have  the  settlement 
of  their  mother"; — Held,  that  an  illegitimate 
does  not  take  the  settlement  of  the  mother 
derived  by  marriage  after  the  birth  of  the 
child,  but  only  such  settlement  as  she  acquires 
in  her  own  right.  Burlington  v.  Essex,  19  Vt. 
91. 

83.  Held  to  be  the  same  under  the  revised 
statutes  (G.  8.  c.  19,  s.  1),  where  the  expression 
is,  "shall /<?/fow  and  have,"  &c.  Newport  v. 
Derby,  33  Vt.  668.  M<yrristown  v.  Fairfield, 
46  Vt.  88. 

84.  The  intermarriage  of  the  parents  of  an 
illegitimate  child,  if  recognized  by  the  father  as 
his  child,  legitimates  the  child  "to  all  intents 
and  purposes,"  and  so  that  the  child  takes  the 
legal  settlement  of  the  father.  (C.  8.  c.  66,  s. 
6;  G.  8.  c.  66,  s.  6.)  JRoekingham  v.  Mount 
HoUy,  36  Vt.  668. 

8.  Act  of  1801. 

86.  Note.— By  the  settlement  act  of  1801  it 
wad  provided,  that  "whenever  any  person  or 
persons  shall  come  and  reside  within  any  town 
in  this  State,  the  selectmen  of  such  town  may, 
at  their  discretion,  wam  such  person  or  persons 
to  depart  said  town."  The  statute  then  pre- 
scribed the  direction  and  form  of  the  warning, 
that  it  should  be  served  as  a  writ  of  summons, 
should  be  returned  to  the  town  clerk  within 
eight  days  after  service  and  be  by  him  entered 
on  the  records  of  the  town,— the  effect  of  which 
was  to  prevent  the  acquiring  of  a  settlement  by 
residence.  Otherwise,  one  year's  residence 
gave  a  settlement.    1  Tolman's  Stat.  400. 

86.  Application.  This  act  applied  to  one 
who  was  in  the  town  at  the  time  of  the  passage 
of  the  act,  as  well  as  to  one  who  came  into  the 
town  afterwards.  Poultney  v.  FcurhcmetifBrsyt. 
186.     Stamford  v.  WhiUngham,  3  Aik.  188. 

87.  It  applied  only  to  such  as  were  com- 
petent to  gain  a  settlement  by  residence,  apd 
did  not  extend  to  infants  not  emancipated, 
whether  legitimate  or  illegitimate.  WeUs  v. 
Westhaven,  6  Vt.  833.    Manchester  v.  Spring- 

field,  15  Vt.  886.    Sherburne  v.  Hartland,  87 
Vt.  638. 

88.  But  did  apply  to  an  infant  emancipated, 
— as,  by  marriage.     Sherburne  v.  Hartland, 

89.  Warning— Effect.  The  effect  of  a 
warning  under  the  act  of  1801  was  to  prevent 
tlie  gainfni^of  a  settlement  by  the  then,  or  any 
future,  residence  in  the  town.  Ira  v.  Clarendon, 
Brayt.  180.    4  Vt.  567. 

90.  But  a  warning  to  the  parents  did  not 
extend  to  a  child  who  resided  in  the  town  more 
than  (me  year  after  arriving  at  full  age,  and 
who  was  not  himself  warned.  Middlebury  v. 
Hubbardton,  Brayt.  188. 

91.  The  waming  of  a  man,  his  wife  and 
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family,  was  Md  to  have  no  effect  at  to  the 
woman  who  was  livfaig  with  him  at  his  wife, 
but  under  a  void  marriage,  nor  as  to  their  chil- 
dren ;  but  that  the  woman,  while  so  cohabiting 
with  liim,  acquired  a  settlement  in  her  own 
right  by  residence.  Manehe$ter  v.  Springjield, 
15  Vt.  885. 

92.  Form.  The  warning  must  be  accord- 
ing to  the  form  prescribed,  6r  it  will  be  invalid. 
Warning  heid  invalid,  for  certain  specified  vari- 
ations from  the  form.  Wheeloek  v.  Lyndon,  6 
Vt.  524. 

93.  A  warning  signed  by  the  selectmen  as 
$elecimen  simply,  not  adding  the  name  of  the 
town,  was  hdd  sufficient  where  the  nan^e  of  the 
town  sufficiently  appeared  in  other  parts  of  the 
instrument.  ShrewibuTry  v.  Mount  HoUy,  2  Vt. 
220. 

94.  A  warning-out  process  in  this  form: 
"Hereof  fail  not,  but  of  [this  precept  with] 
your  doings  hereon  due  return  make  according 
to  law"  (omitting  the  words  in  brackets),  was 
fiM  good.    Dummerston  v.  Jamaica,  5  Vt.  899. 

95.  Senrice  and  return.  The  service, 
return  and  record  must  be  as  prescribed  by  the 
act,  or  the  whole  proceedings  will  be  invalid. 
The  return  of  service  must  state  the  particular 
situation  in  which  the  copy  was  left.  Brandon 
V.  PitUford,  Brayt.  188. 

96.  The  return  stated  that  it  was  '*by  leav- 
ing  a  true  and  attested  copy  of  the  same  lying 
on  the  table  at  the  last  and  usual  place  of  abode 
of"  the  person  required  to  be  warned  out. 
Held  insufficient.  CasUeton  v.  Weybridffey  46 
Vt.  474. 

97.  A  warning-out  process,  served  by  leav- 
ing a  copy  at  the  dwelling  house  of  the  person 
named,  or  at  his  last  place  of  abode,  without 
stating  with  whom  or  in  what  situation,  is  in- 
sufficient. Ba/rre  v.  Morrigtown,  4  Vt.  574. 
HaU  V.  Turner,  29  Vt.  850.    46  Vt.  477. 

98.  So,  when  served  by  copy  left  at  the 
Ijist  and  usual  place  of  abode  of  the  party 
warned,  with  a  person  named,  the  return  omit- 
ting to  add,  ''then  resident  therein"— Held, 
that  for  this  cause  the  service  was  fatally  defec- 
tive. Beading  v.  Boekingham,  2  Aik.  272.  46 
Vt.  477.    47Vt.  496. 

99.  The  return  of  service  by  leaving  a  copy 
at  the  last  and  usual  place  of  abode,  Ac., 
•*with  a  person  of  discretion  residing  -therein" 
(not  naming  the  person),  was  held  insufficient. 
Bamet  v.  Concord,  4  Vt.  664. 

100.  A  return  is  void  which  omits  to  state 
that  the  officer's  return  was  upon  the  copy  of 
the  process  which  was  served.  Ca$tleton  v. 
Clarendon,  Brayt.  181.  Ifeu)  Haven  v.  Ver- 
genne$,  8  Vt.  89.  WinhaU  v.  Landgrove,  45  Vt. 
876. 

101.  The  return  set  forth  the  service  as 
made  in  a  certain  mode  (which  was  good),  or, 
in  a  certain  other  mode  (which  was  bad).  Held 


insufficient.     Marshfleld  v.  MontpeHer,  4  Vt 
284. 

102.  The  return  on  a  warning-out  process 
was  as  follows:  [Date.]  '*Then  served  the 
within  precept  by  leaving  a  true  and  attest  copy 
with  the  with  Jonas,"  &c  iT^M  insufficient,  and 
that  it  could  not  be  read  as  if  written  the  within 
named  Jona$,  Townehend  v.  Athene,  1  Vt.  284. 
This  is  an  authority  for  no  other  word  what- 
ever. Collamer,  J.,  in  Fairlee  v.  Corinth,  9 
Vt.  268. 

103.  Where  a  process  against  several  per- 
sons  is  required  to  be  served  by  copy,  or  as  a 
summons,  the  return  must  show  a  copy  left 
with  each.  Leaving  **a  copy  with  the  within 
named  persons,"  or  '* defendants,"  is  not  suf- 
ficient. SmiUe  v.  BunneU,  1  Vt.  148.  Water- 
ford  V.  Brookfield,  2  Vt.  200.    Neu>  Hafi>m  v. 

Vergennes,  8  Vt.  89.    Beading  v.  Weatherefleld, 
8  Vt.  849. 

104.  Several  persons  being  named  in  one 
warning-out  process,  the  return  was  of  proper 
service  on  some  of  them,  and  then  set  forth  a 
service  upon  the  others,  ''(u  aboee  itated," 
Held,  that,  by  reference,  the  return  was  suf- 
ficient.    MarehJUld  v.  MontpeHer,  4  Vt.  284. 

105.  '*  Served  this  warning  by  leaving  a 
true  and  attested  copy  with  the  within  named," 
&c.  This  is  sufficient,  by  intendment,  as  a 
copy  of  the  warning,  "WoOerford  v.  Brookfield, 
2  Vt.  207.     9  Vt.  269. 

106.  The  return  was  as  follows :  [Date.] 
**I  then  served  this  precept  by  leaving  a  true 
and  attested  copy  of  the  same  and  return," 
&c.  Held  sufficient,  it  being  plainly  under- 
stood as  if  written,  thie  return,  Fairlee  v. 
CoHnth,  9  Vt.  265. 

107.  To  a  warning-out  process  against  OH^aer 
Taft  residing  in  the  town  of  B,  the  officer 
made  return  of  service,  dated  at  B,  **by  leaving 
in  the  hands  of  OHver  Taft,  at  his  abode,  a 
true  and  attested  copy  of  the  same,  with  my 
return  thereon  indorsed."  Held  good,  in  the 
absence  of  proof  that  there  was  more  than  one 
person  of  that  name  residing  in  B.  Dummenton 
V.  Jamaica,  5  Vt.  899. 

108.  Where  the  warning  issues  against  a 
man  and  his  wife,  a  service  on  the  man  alone 
is  sufficient.  Barrett  v.  Concord,  4  Vt.  564. 
Dummereton  v.  Jamaica,  5  Vt.  899. 

109.  Evidence.  The  time  when  a  waming- 
out  process  was  returned  by  the  officer  to  the 
town  clerk's  office,  may  be  proved  by  parol— it 
not  being  required  to  be  matter  of  record. 
PitUford  V.  Brandon,  Brayt.  188. 

110.  The  onus  of  proving  the  warning-out 
of  a  pauper,  under  the  act  of  1801,  is  upon  the 
party  claiming  the  benefit  of  the  proceeding. 
Faiyeton  v.  Bichmond,  25  Vt.  446.  5  Vt.  825; 
and  that  the  proceedings  were  recorded  within 
the  year.    Pawlet  v.  Sandgate,  17  Vt  619. 

111.  Becord.    In  order  to  be  of  any  effect, 
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a  warning  out  proceis,  with  the  retnrn  of  ser- 
vice,  must  be  recorded  in  the  town  cleric's 
office  within  a  year;  and  neither  the  return 
nor  record  can  be  thereafter  changed.  Mount 
HoOy  Y.  Pamtan,  Brayt.  182.  Brandon  y. 
PUt^ord,  Brayt.  188.  New  Hoftm  v.  V&r- 
ffennes,  8  Vt.  89. 

112«  A  copy  of  a  warning-out  process,  hav. 
ing  indorsed  upon  it  by  the  then  town  clerk : 
"Received  into  record  9th  October,  1807/'  was 
certified  by  the  town  derlL,  in  1848,  as  **a  true 
copy  of  recOTd  as  recorded  among  tlio  records 
of  tlie  town/*  &c.  Held,  that  the  court  would 
not  intend  that  the  paper  was  recorded,  that  is, 
transcribed  upon  the  record  boolLS,  in  1807, 
but  that  tlie  time  of  such  record,  or  transcrip- 
tion, must  be  proved  affirmatively  by  the  town 
claiming  the  benefit  of  the  record  as  in  fact 
made  in  1807.    Pawkt  v.  Sandgate,  17  Vt.  619. 

113.  ■  A  warning-out  process  and  the  return 
of  service  were  copied  upon  the  town  records 
and  attested  by  the  town  clerk,  under  proper 
date,  as  f (dk>ws :  "Received  this  warning  on 
record^"— and  was  signed;  which  attestation 
was  made  at  the  lower  left  hand  comer  of  the 
precept,  but  above  the  return.  From  these 
facts,  and  from  the  custom  of  the  town  clerk  in 
making  like  records,  as  seen  from  an  inspection 
of  the  book; — HeUi,  that  the  attestation  in- 
cluded the  return;  and  that  the  word  "warn- 
ing" in  the  attestation  included  both  the  pre- 
cept and  the  service.  JBaUebury  y.  Middiebury, 
28Vt  982. 

114.  Where  the  certificate  of  record  of  a 
warning-out  process  and  return  of  service  was : 
"Pebmaiy  17,  rec*d.  and  recorded  by  David 
Tuthill,  Town  Cleik" ;— -fftfW,  that  it  was  not 
competent  to  show  by  extrinsic  evidence  in 
wliat  year  the  record  was  made.  Winhall  v. 
Land^rvee,  45  Yt.  876.    (,H,  E,  Royee,  J.) 

in.    Rkmoval  of  Paitpkb. 

1.   Who  aire  iul^eei  to'remowU, 

115.  iBSMie  penon.  The  insanity  of  a 
pauper  does  no(  prevent  an  examination  and 
order  of  removal.  Londonderry  v.  Windhdmy 
2  Vt.  149. 

116.  A  lunatic  female  pauper  maybe  re- 
nK>v^  to  the  place  of  her  settlement,  Although 
such  removal  may  separate  her  from  the  family 
of  her  mother.  Randolph  v.  Braintreej  10  Vt. 
486.    20Vt.  577. 

117.  Oomiiig  to  reside.  If  a  person  comes 
into  a  town  and  resides  in  a  family,  for  even  a 
few  days,  as  a  servant,  though  hired  fcH*  no 
definite  time,  this  is  a  "coming  to  reside" 
within  the  pauper  acts,  and  subjects  such  per 
son  to  an  order  of  removal  on  becoming  charge- 
able to  the  town.  In  such  case,  such  person  is 
not  a  "transient  person,"  so  as  that  an  action 


lies  against  the  town  of  his  settlement  for  aid 
furnished  him  as  a  pauper.  Mtddlebury  v.  Wal- 
tham,  6  Vt  200.  19  Vt.  271.  88  Vt.  164.  44 
Vt.  886.    46  Tt.  611.    (G.  8.  c.  20,  ss.  4,  18.) 

118.  A  pauper  had  separated  from  his  wife 
in  Q,  she  going  to  8  to  live.  After  some  three 
months  he  took  his  trunk,  clothing  and  effects, 
and  went  off  roaming,  without  any  purpose  of 
returning  to  O,  and  went  to  8,  but  without  any 
purpose  of  remaining  there  any  length  of  time, 
or  of  living  with  his  wife.  They  soon  con- 
cluded to  live  together  again,  and  he  hired  her 
boarded  there,  by  the  week,  and  went  out  to 
work  in  the  neighborhood,  having  no  particular 
tiihe  in  contemplation  during  which  he  should 
remain  in  8.  After  some  14  days,. he  fell  sick 
and  became  chargeable  to  8.  Held,  that  he 
had  come  to  reside  in  8  so  as  to  warrant  an 
order  for  his  removal  to  the  town  of  his  legal 
settlement.    Sha/ron  v.  Cahot,  29  Vt  894. 

119.  The  pauper,  a  single  man,  went  to  the 
town  of  P  in  May,  for  the  purpose  and  with  the 
intention  of  hiring  out  in  the  vicinity  for  the 
season,  and  to  go  to  Massachusetts  in  the  fall. 
8oon  after  stopping  there,  he  was  taken  sick 
and  was  aided  by  the  town  of  P  as  a  pauper. 
Held,  that  he  had  "come  to  reside  "  in  P,  and 
was  subject  to  an  order  of  removal,  and  was 
not  "a  transient  person"  so  as  to  sustain  an 
action  by  P  against  the  town  of  his  settlement 
for  the  aid  furnished  him.  PUteford  v.  Chitten- 
den, 44  Vt,  882. 

120.  The  pauper,  having  separated  from  his 
family,  came  into  the  town  of  8  and  hired  out 
to  work  there  by  the  month  to  one  V,  and  after 
working  several  weeks,  quit  before  the  term  of 
his  service  expired  and  engaged  himself  else- 
where for  a  term  to  commence  that  evening ; 
but  before  entering  upon  it  he  went  back  to  V's 
in  8  to  get  some  things  he  had  there,  and  there 
broke  his  leg,  and  was  aided  by  8.  Held,  that 
he  had  come  to  reside  in  8  and  was  not  a  tran- 
sient person ;  and  that,  not  having  entered  upon 
the  new  service,  his  residence  in  8  continued. 
Stanford  v.  Readaboro,  46  Vt.  606. 

121.  Transient  person.  There  is  nothing 
in  any  statute  which  extends  the  right  of 
removal  to  a  transient  pauper.  Sutton  v.  Oabot^ 
19Vt522. 

122.  A  person  who  goes,  into  a  town  other 
than  that  in  which  his  family  re^des,  and  there 
Uvea  and  works  under  a  temporary  ^ontract,  is 
a  "transient"  person  in  such  town,  and  is  not 
subject  to  an  order  of  removal.  He  has  not 
"come  to  reside,"  for  his  residence  remains 
where  his  family  is.  Brietol  v.  Rutland^  10 
Vt.  574.     21  Vt.  567. 

123.  Ohargeable.  A  person  is  not  "likely 
to  become  chargeable,"  so  as  to  be  liable  to 
removal,  unless,  at  the  time  of  making  the  order, 
there  was  a  prospect  or  strong  probability,  aris- 
ing from  circumstances  then  existing,  that  he 
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or  his  family  would  toon  beoome  chargeable  to 
the  town.  Londonderry  v.  AeUm,  8  Vt.  1)3. 
Pamfrtt  v.  Barnard,  44  Vt  597. 

124.  The  fact  that  two  yean  prior  to  an 
order  of  removal  the  paaper  was  likely  to  be- 
come chargeable,  does  not  tend  to  prove  that 
he  was  so  when  the  order  was  made.  DanwUe 
V.  Whseloek,  47  Vt.  57. 

125.  Whether  a  person  is  legally  chargeabl  e 
to  a  town  so  as  to  be  the  stibject  of  removal, 
must  depend  upon  the  degree  of  his  destitution 
and  poverty  when  the  proceedings  are  ti^en. 
(For  special  circumstances,  see  case.)  Hart- 
ford V.  Hartland,  19  Vt.  892. 

126.  The  ability  of  a  husband  to  support 
his  wife,  under  the  pauper  acts,  means  a  pecu- 
niary ability  in  the  present  tense,  and  is  not 
affected  by  the  fact  that  he  had  before  disposed 
of  all  his  property,  provided  such  disposition 
was  binding  upon  him.  8t.  Johntbury  v. 
Waterford,  15  Vt.  692. 

12f7.  No  person  can  become  legally  charge- 
able  io  a  town  so  as  to  be  subject  to  an  order 
of  removal,  while  he  has  the  means  of  support* 
ing  himself.  Ludlow  v.  Weather$fiM,  18  Vt. 
89.  Londonderry  v.  Aetdm,  8  Vt.  122.  Ban- 
dolph  V.  Braintree,  10  Vt.  442. 

128.  A  pauper  is  subject  to  removal  to  the 
town  of  his  legal  settlement,  although  he  is  a 
minor  and  has  a  father  of  sufficient  ability  to 
support  him,  residing  in  another  town  of  this 
State.  BerUn  v.  Marristown,  20  Vt.  674.  Ben- 
nett, J.,  dissenting. 

129.  Though  a  husband  and  father  may  be 
unable  to  support  himself,  yet  if  he  is  support- 
ed by  his  wife  and  children,  constituting  his 
family,  so  that  the  fatruly  is  self-supporting, 
neither  he  nor  they  are  subject  to  an  order  of 
removal,  as  '*  likely  to  become  chargeable." 
Danville  v.  Wheeloek,  47  Vt.  57. 

130.  An  unmarried  man  having  no  property 
in  this  State,  but  owning  a  lot  of  land,  unin^ 
cumbered,  in  the  State  of  New  York,  worth 
four  or  five  hundred  dollars,  was  insane,  and, 
on  the  application  of  his  friends,had  been  assiS^ 
ed  l^  the  town  where  he  was,  as  a  pauper.  Held, 
that  the  town  was  under  no  legal  obligation  to 
fifrnish  him  relief,  and  that  be  was  not  remov- 
able to  the  town  of  his  legal  settlement,  as 
being  chargeable,  or  likely  to  become  charge- 
able.    Ludlow  V.  Weathersfleld,  18  Vt.  89. 

131.  Owning  fireehold.  No  person  is  a 
subject  of  removal,  as  a  pauper,  while  he  owns 
and  occupies  a  freehold  estate.  Londonderry 
V.  Acton,  8  Vt.  122. 

182.  This  applies  to  a  tenant  in  dower. 
Brookfleld  v.  Bartland,  6  Vt.  401 ;  though  the 
dower  has  not  been  actually  assigned,  or  set 
out.    Dummergton  v.  Newfane,  87  Vt.  9. 

133.  The  rule  is  the  same,  whether  the 
estate  be  a  legal,  or  an  equitable  freehold;  as, 
a  trust  estate.     Walden  v.  Cabot,  25  Vt.  522. 


134.  A  married  woman  b  not  subject  to  an 
order  of  removal,  where  her  hnsband  owas  an 
equity  of  redemption  in  lands,  which  equity  la 
worth  (say)  $286,  and  may  be  made  available 
for  her  support.  Cheieea  ▼.  Broot^fUUL,  27  Vt 
587. 

135.  Eatate  not  freehold.  Where  a  koa- 
band  abandoned  his  wife,  and  he  owned  An 
interest,  not  freehold,  in  land  whteh  yMded 
but  a  small  share  of  what  was  neceswuy  for 
her  support,  and  it  did  not  appear  that  it  ooiild 
have  been  made  more  productive ; — HM,  that 
she  could  be  subject  to  removal  aa  a  perto* 
likely  to  become  chargeable  to  the  town.  Win- 
haU  V.  LandffTow,  46  Vt.  876. 

136.  Expending  aetate.  It  is  not  fraud- 
ulent,  so  as  to  affect  the  question  of  the  right- 
ful removal  of  a  lunatic  paaper,  for  the  over- 
seers of  the  poor  to  procure  the  appointment  of 
a  guardian  of  the  lunatic,  and  to  have  him  sell 
and  convey  the  real  estate  of  the  paaper,  so  as 
to  render  him  removable  after  expenditure  of 
the  proceeds  in  his  support.  Bandog  ▼. 
Braintree,  10  Vt.  486. 

137.  Family.  The  wife  of  a  miBCM^  son  is  - 
not  of  the  fanU^  of  the  f atlwr  whom  he  is 
bound  to  support,  within  the  meaning  of  the 
pauper  and  settlement  acts ;  nor  are  the  chil- 
dren of  his  wife  by  a  former  husband.  Man^ 
ehsiter  v.  Bupert,^  Vt.  291. 

138.  Separation  et.  An  order  of  removal 
can  never  be  allowed  to  have  the  effeet  to 
separate  husband  and  wife,  so  long  as  th^y 
cohabit  together  in  the  family  relation ;  and  an 
order  which  would  require  the  removal  of 
either  from  the  other,  and  thereby  break  op  the 
family  relation  between  them,  should  be  treated 
as  void.  Dummertton  v.  Nentfane^  87  Vt.  9. 
HarUand  v.  Pom/ret,  11  Vt.  440.  Notth^Uld 
V.  Boxlmry,  15  Vt  622.  Bupert  v.  WinhaU,  29 
Vt.  245.    Hartland  v.  Windeor,  29  Vt.  854. 

139.  In  such  case,  if  either  is  irremovable, 
the  other  is.  Dummertton  v.  Newfane.  Dan- 
tiUe  V.  WTueloek,  47  Vt.  57. 

140.  When  a  husband  ceases  to  be  the  head 
of  the  family— as,  by  his  death,  his  utter  aban- 
donment of  his  family  and  remoyal  beyond  the 
limits  of  the  State,  or  by  a  divorce  a  t^uuio— 
that  office  devolves  upon  the  wife ;  and  their 
minor  children,  while  they  form  a  portion  of 
ber  family,  have  the  domicile  and  settlement  of 
the  mother,  and  are  removable  with  her.  BMel 
V.  TunMdffe,  18  Vt,  445. 

141.  The  confinement  of  a  huiband  in  jaU 
by  virtue  of  legal  process  cannot  be  regarded 
as  an  abandonment  of  his  family,  or  ae  bseak- 
ing  up  the  family  relation,  so  as  to  justify  an 
order  of  removal  of  his  wife  and  minor  children, 
without  him.  Peaekmm  v.  WaUrford,  46  Tt 
154. 

142«  Where  husband  and  wife  lived  aepa- 
rate  by  agreemem,  but  on  friendly  terms,  he 
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rapporting  part  of  the  cbfldren  and  she  the 
oHfn;—SM,  that  this  was  not  such  an 
ahandoninent  of  |he  wife,  or  legal  separation, 
as  that  the  parties  could  be  separated  by  an 
order  of  removal.  DanHUe  ▼.  Whseloek,  47  Vt. 
57. 

143.  Wnor  children,  whose  tender  age,  or 
physieal  or  mental  weakness  or  condition, 
makes  it  necessary  that  they  should  have  the 
care,  sympathy,  and  control  of  their  parents, 
rendering  it  improper  upon  the  principles  of 
humanity  that  they  should  be  separated,  are 
irremovable  from  them,  notwithstanding  the 
general  'unqualkled  language  of  the  statute. 
But  the  simple  fact  that  the  pauper  is  a  minor 
does  not  render  him  irremovable  from  them, 
iHiere  Iheur  places  of  legal  settlement  are  not 
the  same.    MorrigUnon  v.  Fairfield,  46  Yt.  88. 

144.  The  objection  that  a  minor  cannot 
come  to  a  town  to  reside,  within  the  meaning 
of  the  pauper  act,  cannot  prevail  where  such 
minor  wns  with  his  parcnta,  as  part  of  the 
family,  when  they  removed  there  to  reside  and 
commenced  their  residence.    lb. 

%.  Order  of  remowU. 

145.  Oomplaint.  The  signature  of  one 
overseer  of  the  poor  to  a  complaint,  as  a  basis 
for  an  order  of  removal,  is  sufficient.  Ccutletan 
V.  OUir^mdon,  Brayt.  186. 

146.  It  is  no  cause  for  quashing  an  order 
of  removal,  that  the  complaint  was  served  by  a 
constable  who  was  also  the  overseer  of  the  p6or 
who  made  the  complaint.  Bri$tol  v.  Braintree, 
10  Vt.  808. 

147.  The  complfdnt  need  not  set  forth  the 
place  of  the  pauper's  legal  settlement ;  but 
this,  and  other  facts  found  and  determined  by 
the  justices,  should  be  set  forth  in  the  order 
of  remttral.  Wilmington  y.  Jamaica,  42  Vt.  694. 

148.  It  is  no  objection  to  an  order  of 
removal  of  A,  appealed  from,  that  B  also  was 
Joined  in  the  complaint.  Windham  v.  Chester, 
45  Vt.  459. 

149;  Order.  An  order  of  removal  of  a 
pauper  to  a  town  in  which  he  has  no  legal 
settlement,  does  not  lie,  although  such  town 
had  fiaudulently  sent  the  pauper  into  the  other 
town.  The  right  of  removal  depends  upon 
settlement.    Cha/rlaUe  v.  CoUheUer,  20  Vt.  91 

150.  The  Jtmiicea.  Justices,  though  rated 
Infaab^ants  and  tax-payers  of  a  town,  are,  by 
G.  8.  c.  20,  s.  4,  qualified  to  make  an  order  of 
removal  in  behalf  of  such  town,  notwithstand- 
ing their  interest.  MorriHaum  v.  Fairfield,  46 
Vt.  88. 

151.  The  record.  An  order  of  removal 
win  not  be  quashed  on  the  ground  that  the 
Justices  found  that  the  pauper  '^is  likely  to 
become  chargeable,"  where  the  complaint  was 
that  *'she  is  chaigeable.*'     The  latter  includes 


the  former,    ffardieiek  v.  FawUt,  86  Vt.  820. 

152.  Oertiflcate.  The  certificate  of  the 
justices  upon  the  copy  of  an  order  of  removal 
to  be  served,  to  the  effect  that  it  is  a  true  copy, 
is  an  indispensable  requisite  and  a  constituent 
part  of  the  process  to  be  served,  and  without  it, 
the  statute  (G.  S.  c.  20,  s.  11)  is  not  complied, 
with.  For  such  defect  the  order  was  quashed. 
Sharon  v.  Btraffard,  87  Vt.  74.  The  defect, 
not  being  in  the  officer's  return,  is  not,  after 
service,  amendable.    Ih.  ' 

153.  Warrant.  It  is  no  objection  to  a 
warrant  of  removal  that  it  hetxrs  date  the  day  of 
the  order.     Qe^yrgia  v.  St,  AlJbane,  8  Vt.  42. 

154.  As  to  fiunily.  Dictum,  An  order 
of  removal  of  a  paupei",  ''his  family  iand 
effects,"  (using  the  statute  form),  will  be 
quashed  oa  appeal,  as  to  the  family,  who  are 
not  named;  but  held,  where  such  order,  fol- 
lowed by  removal,  was  not  appealed  from,  that 
it  was  conclusive  as  to  the  settlement  of  the 
wife  and  minor  children  constituting  the  fam- 
ily. Hartland  v.  WilUamstoum,  1  Aik.  241. 
A  like  order  was  quashed  as  to  the  wife  and 
family,  and  held  binding  only  as  to  the  pauper 
named,  ih  Newbwry  v.  Brunewick^  2  Vt.  151. 
An  order  will  not  be  quashed  because  the 
"family"  are  not  named,  unless  it  appear  that 
the  pauper  has  a  family.  It  would,  in  either 
case,  be  good  as  to  the  pauper  named.  Bristol 
V.  Braintree,  10  Vt.  208. 

155.  The  above  cases  reviewed,  and  held, 
that  such  order  in  the  statute  form — '*  his  family 
and  effects'*— was  good  as  to  the  wife  and 
minor  children.  Landgrove  v.  Fatolet,  20  Vt. 
809.  Chester  v.  Wheeloek,  28  Vt.  554.  Wind- 
ham V.  Chester,  45  Vt.  459. 

156.  Motion  to  quash  an  order  of  removal 
as  to  four  children  of  the  pauper,  because  not 
named  and  not  alleged  that  they  were  minor 
children.  The  order  stated  that  the  justices 
considered  that  H  M,  with  his  wife,  8  M,  ''and 
his  four  children"  had  become  chargeable,  &c.; 
that  he  ought  to  be  removed  "with  his  said 
wife  and  family;"  and  it  was  ordered  that  the 
said  H  M  do  remove  with  his  said  wife,  8  M, 
"  and  their  four  children,  &c."  Meld,  that  the 
children  being  described  as  of  his/aiyt%,  they 
should  be  presumed  to  be  minors  subject  to  par- 
ental control ;  and  the  motion  to  quash  was 
overruled.    Burlington  v.  Essex,  19  Vt.  91. 

157.  An  order  of  removal  of  "Naiicy  Webb 
and^erdaughUrQsnh  A.  Webb,"  w^s quashed 
upon  motion,  the  said  8arah  A.  'SSfebh  not 
being  otherwise  described,  nor  siBof  the  family 
of  l^ajicj  Webb,  except  in  the  complaint  of  the 
overseer.  Berbjf  v.  Barre,  88  Vt.  276.  Feek, 
J.,  dissenting. 

158.  Motion  to  quash  an  order  of  removal, 
because  embracing  two  persons  not  of  the  same 
family.  The  order  nanoed  the  paupers  as  W  G 
and  I G,  "  her  child,'*  and  ordered  that  the  said 
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W  (J  and  I  G,  **  her  child,  do  remove  with  her 
fanOfy  and  effects,  &c"  Held,  that  the  fair  Id- 
tendment  whs  that  the  words  her  family  meant 
the  family  of  W  G,  and  that  IQ.htr  Mid,  wa* 
of  het  family.  Order  sustained.  Danville  v. 
Peasham,  41  Vt.  838. 

15|.  Notice  of  order.  A  general  notice, 
and  demand  of  payment  of  the  sum  expended 
in- supporting  the  pauper,  is  not  a  sufficient 
notice  of  the  order.  Fairfield  v.  8L  Albans, 
Brayt.  176. 

160.  A  majority  of  the  court  inclined  to 
the  opinion,  that,  before  the  sUtute  of  1817,  no 
effectual  notice  of  the  order  could  be  given 
except  in  cases  of  removal  by  warrant.    Hart- 
Umd  V.   WilUanutoten,  1  Aik.  241. 

161.  Copy.  The  act  requiring  an  attested 
copy  of  an  order  of  removal  to  be  left  with  the 
overseer,  is  not  satisfied  by  a  copy  of  the  war- 
rant containing  a  copy  of  the  order,  certified 
and  left  by  the  constable  serving  it.  Georgia 
V.  8t,  Albans,  8  Vt.  42. 

162.  The  copy  of  the  order  to  be  left  with 
the  overseer,  under  the  act  of  1817,  must  cor- 
respond with  the  original  in  every  substantial 
part.  A  fault  in  the  copy,  which  would  be 
fatal  in  the  original,  is  fatal  to  the  proceeding. 
Bamet  v.  Oonoord,  4  Vt.  664. 

163.  The  leaving  of  a  ''true  and  attested 
copy  of  the  original  complaint  and  warrant  of 
removal,"  is  not  due  service  of  the  order  of 
removal,  under  the  statute  which  requires  a 
copy  of  the  order  to  be  left  with  the  overseer. 
Dorset  v.  Rutland,  16  Vt.  419. 

164.  Where  an  order  of  removal  was  made, 
but  there  was  no  removal  in  fact,  and  there 
was  no  copy  of  the  order  left  with  the  overseer 
within  the  thirty  days  after  making  the  order, 
although  the  warrant  of  removal  was  served, 
the  order  was  quashed  upon  motion.  Marsh- 
field  V.  Calais,  16  Vt.  598.  (Altered  by  C.  8. 
c.  18,  s.  13.    See  88  Vt.  264.) 

166.  Under  G.  S.  c.  20,  s.  11,  as  changed 
by  ttie  substitute  act  of  1864,  No.  18,  it  is  not 
necessary,  on  the  removal  of  a  pauper  under  an 
order  and  warrant  of  removal,  if  done  within 
80  days  after  making  the  order,  that  a  copy  of 
the  order  should  be  served  upon  the  overseer. 
Ba/nut  V.  Woodbury,  40  Vt.  266.    46  Vt.  464. 

166.  In  G.  8.  c.  20,  s.  11,  the  words, 
"which  copy  of  the  notice,"  are  to  be  read, 
uhieh  copy  and  notice;  and  under  that  statute, 
as  under  C.  8.  c.  18,  s.  18,  there  need  be  no 
copy  of  the  order  of  removal,  certified  to  be  such 
by  the  justices,  delivered  to  the  overseer,  but 
the  service  of  a  copy  of  the  order  and  of  the 
notice,  as  a  writ  of  summons,  is  sufficient. 
Baet  ffacen  v.  Derby,  88  Vt.  268 ;  and  see  acts 
of  1864,  No.  18. 

167.  Bemoral.  It  is  not  a  reason  for 
quashing  an  order  of  removal,  that  the  pauper 
was  removed  on  the  warrant  before  the  day 


named  in  the  order  that  he  should  remove  him* 
self,  where  such  removal  was  with  the  pauper's 
consent;  and,  guesre,  whether  the  appealing 
town  could  avfdl  itself  of  this  ground  to  quash 
the  proceedings,  even  if  the  pauper  had  not 
consented.  Plymouth  v.  Mendon,  28  Vt.  461 ; 
—substantially  overruling,  on  this  point, 
Bamet  v.  Concord,  4  Vt  664. 

168.  Serrice  of  order.  8uice  the  statute 
of  1817,  an  order  of  removfd  may  be  served 
before  an  actual  removal  and  before  the  day 
fixed  by  it  for  the  removal ;  and,  if  so  served, 
is  conclusive  as  to  the  settlement  of  the  pauper, 
although  no  actual  removal  was  ever  made 
under  it.  PouUney  v.  Sandyate,  86  Vt  146. 
Stoufe  V.  Brookfield,  26  Vt.  624. 

169.  Service  of  an  order  of  removal  was 
duly  made  by  an  officer  as  a  writ  of  sumnoons, 
by  copy  left  at  the  house  of  the  usual  abode  of 
the  overseer,  &c.,  under  the  act  of  1860  (Gi  S. 
c.  20,  s.  11).  The  overseer  received  no  actual 
notice  of  the  order,  or  of  the  service,  in  season 
for  an  appeal.  Held,  that  the  order  was,  never- 
theless, conclusive  as  the  settlement  of  the 
pauper.  PotUtney  v.  Sandgate;  and  see  East 
Hofoen  v.  Derby,  88  Vt.  268. 

170.  An  officer's  return  of  service  indorsed 
upon  a  warrant  of  removal,  that  he  had  served 
a  certified  copy  of  the  order. of  removal,  dbc., 
w%Aheld  sufficient  evidence  of  the  fact,  althou^ 
no  copy  of  the  order  of  removal  appeared 
among  the  appeal  papers.  Windhaim  v.  Ohes* 
ter,  46  Vt.  469. 

171.  Service  of  an  order  of  removal  on  H, 
overseer  of  the  poor  of  W,  **by  leaving  a  true  and 
attested  copy  of  this  order  of  removal  and 
citation  at  his  house,  in  the  hands  oi  Wales 
Williard,  he  being  a  person  of  suitable  discre- 
tion with  whom  to  leave  the  same,"  was  hM 
wholly  inoperative  to  affect  the  settlement, 
though    not   appealed   from.     Whitinyham  v. 

Wardsboro,  47  Vt.  496. 

172.  Record.  The  omission  in  the  Jus- 
tices' record  of  the  statement  that  they  ex- 
amined the  pauper,  does  not  render  the  pro- 
ceedings void;  and  qu<Bre  whether  this  is 
cause  for  quashing  the  proceedings.  Hart- 
land  V.  Williametoutn,  1  Aik.  241. 

173.  Where  the  record  followed  the  statute 
form,— **after  hearing  the  proofs  and  allega- 
tions and  examining f the  same;"— J3«2d,  not 
necessary  that  it  should  state  spedally  that  the 
justices  had  examined  the  pauper.  Bristol  v. 
Braintree,  10  Vt.  208. 


8.  Appeal 

174.  Under  the  pauper  act  of  1817  and 
R.  8.  c.  16,  s.  8  (G.  8.  c.  20,  s.  S\  an  ap- 
pefd  from  an  order  or  warrant  of  removal 
must  be  taken  to  the  term  of  court  next  after 
service  of  the  order,  unless  so  served  within  80 
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days  next  preceding  such  term.  Strafford  v. 
ffartiand,  3  Vt.  566.  BraitUree  v.  Weitford, 
17  yt  141.    P<mUfUfy  v.  SandgaU,  85  Vt.  146. 

175.  An  order  of  removal  was  made,  and 
within  80  days  thereafter  a  copy  of  the  com- 
plaint and  warrant,  but  not  of  the  order,  was 
left  with  the  overseer  of  the  defendant  town. 
After  the  next  term  of  the  county  court,  the 
pauper  was  removed  upon  the  warrant,  and 
the  defendant  town  thereupon  appealed  to  the 
next  term  thereafter.  On  motion  to  dismiss 
the  appeal,— ir«W,  (1),  that  in  order  to  prevent 
such  proceedings  from  becoming  conclusive 
upon  the  defendant  town,  the  same  not  being 
void,  but  merely  voidable,  an  appeal  was  neces- 
sary ;  (2),  that  the  appeal  was  taken  in  season, 
being  to  the  next  term  of  court  after  the  defend- 
ant town  was  made  a  party  to  the  proceedings 
by  the  actual  removal  of  the  pauper.  Dorset 
Y.BtOiand,  16  Vt.  419. 

176.  Where  an  order  of  removal  was  made, 
but  no  copy  of  the  order  was  left  with  the 
overseer  of  the  defendant  town,  and  no  removal 
made,  but  only  a  copy  of  the  warrant  of 
removal  was  so  left  within  80  days  after  the 
date  of  the  order  ;—Held,  that  an  appeal  lay, 
and  the  order  was  quashed.  Marahfleld  v. 
O0Uai,  16  Vt.  598.  Hebard,  J.,  dissenUng.  88 
Vt.  255. 

177.  Where  a  copy  of  the  order  of  removal 
is  not  left  within  the  time  prescribed  by  the 
statute,  and  the  pauper  is  afterwards  removed 
upon  a  warrant  of  removal,  an  appeal  lies  to  the 
term  of  the  county  court  next  after  the  service 
of  the  warrant.  Under  this,  as  weH  the  ques- 
tion of  settlement  as  all  other  questions  that 
legitimately  arise,  can  be  litigated.  Landgrove 
▼.  Pawlet,  18  Vt.  825. 

178.  In  such  case,  an  appeal  professedly 
taken  from  the  warrant  of  removal,  without 
mention  of  the  previous  order,  is  authorized  by 
the  statute.    lb. 

179.  Form  of  aiipeaL  Ko  particular 
formality  is  required  in  taking  an  appeal  from 
an  order  of  removal ;  all  that  is  required  is,  that 
notice  of  the  appeal  should  be  given  to  the 
justices,  or  one  of  them.  If  the  appellant 
intended,  by  what  he  said,  to  take  such  appeal, 
and  the  justice  supposed  he  so  intended  it,  this 
is  sutQtient.  On  a  refusal  of  the  justices,  in  such 
case,  to  certify  the  appeal,  a  peremptory  manda- 
nvu$  was  ordered.  Orange  v.  BiU,  29  Vt.  442. 
82  Vt  680. 

180.  Agroemont.  Where  an  order  of  re- 
moval had  been  made  and  the  pauper  removed, 
but  the  time  for  taking  an  appeal  had  not 
expired  ;^ffeld,  that  it  was  competent  for  the 
overseers  of  the  poor  of  the  two  towns,  by 
mutual  agreement,  to  abandon  all  proceedings 
and  claim,  take  back  the  pauper,  and  restore 
things  as  if  the  order  had  not  been  made. 
Paialet  v.  J^orOt  Hero,  8  Vt.  196. 


181.  Where  an  order  of  removal  of  a  man 
and  his  [professed]  wife  and  children  was  made 
by  M  to  H,  and  H  forbore  to  appeal  in  consid- 
eration of  M's  waiving  the  order  as  to  the  wife 
and  children  ;—ffeld,  that  the  order  did  not 
affect  the  settlement  of  the  wife  and  children. 
JHforriitown  v.  Fairfieldy  46  Vt.  88. 

4.  Pleadings, 

182.  A  verdict  in  a  pauper  case  upon  the 
plea  of  unduly  removed  [treated  as  a  general 
issue],  is  conclusive  of  the  settlement  of  the 
pauper.  Therefore,  questions  not  affecting  the 
fact  of  settlement  cannot  be  tried  under  this 
issue,  hill  must  be  presented  and  decided  a3 
<Mlalory  t>leas.  Bradford  v.  Corinth,  1  Alk. 
290.  Richmond  v.  MiUon,  Brayt.  188.  WaUr- 
bury  V.  Fairfax,  1  Aik.  295. 

183.  On  appeal  from  an  order  of  removal, 
the  question  whether  chargeable  or  likely  .to 
become  chargeable,  or  not,  must  be  raised  by  a 
motion  to  quash,  or  by  plea  in  bar,  such  de- 
fense being  interlocutory ;  while  a  plea  to  the 
merits  should  state  and  rest  upon  the  fact  ttiat 
the  town  to  which  the  removid  was  made  is  not 
the  legal  settlement  of  the  pauper ;— a  plea  that 
the  pauper  was  "unduly  removed,"  shnply, 
means  anything,  or  nothing,  and  is  a  mere 
nullity.     Corinth  v.  Bradford,  2  Aik.  120. 

184.  A  motion  to  quash,  or  to  dismiss,  in 
such  case;  is  proper  only  when  the  defect  ap- 
pears of  record.  Waterford  v.  Brookfield,  2 
Vt.  200. 

185.  The  question  whether  the  pauper  had 
come  to  reside  in  the  removing  town,  may  be 
presented  by  plea.  Button  v.  Cabot,  19  Vt.  522. 

186-  A  plea  that  the  jmuper,  at  the  time  of 
the  order,  ''was  well  seized  and  possessed  in 
his  own  right  of  a  certain  messuage  and  lands," 
&c.,  was  hdd  ill,  for  not  averring  that  it  w^  a 
freehold  estate.  Middletoton  v.  Pawlet,  4  Vt. 
202. 

5.   VaMdity  and  effect  of  order, 

187.  Validity.  The  validity  of  an  order 
of  removal  must  be  determined  upon  the.  facts 
as  they  existed  at  the  time  the  order  was  made, 
and  is  not  affected  by  events  subsequently  hap^ 
pening.     Hartland  v.  Windsor,  29  Vt.  854. . 

188.  Effect.  An  order  of  removal  of  a 
pauper,  with  notice  duly  given,  either  not  ap- 
pealed from,  or  affirmed  on  appeal,  is  conclu- 
sive that  the  pauper's  settlement,  at  the  time 
of  the  order,  was  in  the  town  to  whicJU  the 
removal  was  ordered ;  and  this,  in  favor  of  any 
town  as  against  any  other  town,  where  the  set- 
tlement is  brought  in  question.  Dorset  v.  Man- 
Chester,  8  Vt.  870.  Ba/rre  v.  Morrietown,  4  Vt, 
574.  Bupert  v.  Sandgate,  10  Vt.  278.  Hart: 
land  V.  WilUametoum,  1  Aik,  241.    Stowe  y.r 
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BrookflM,  90  Vt.  524.  ffale  ▼.  Turner,  29 
Vt  800.  PouUm^  v.  Sandffote,  85  Vt.  146. 
Cabot  ▼.  Waskinfftan,  41  Vt.  168. 

189.  Such  order  is  not  conclusive  where  • 
copy  U  not  left  within  the  thirty  days;  and 
this  prorision  of  the  statute  cannot  be  waived 
by  any  agreement  between  the  oveneers.  Bmre 
V.  McrriiUnon,  4  Vt.  574. 

190.  Such  order  is  as  conclusive  of  every 
fact  necessary  to  uphold  it,  as  it  is  of  the  set- 
tlement   P&uUney  v.  SandgaU,  85  Vt.  146. 

191.  An  order  of  removal  of  it  man  and 
"his  wife'*  (naming  her),  not  appealed  from, 
where  a  copy  of  the  order  had  been  duly  served , 
was  held  conclusive,  on  the  question  of  settle- 
ment, as  to  the  relationship  between  them ;  as 
much  so,  as  if  the  paupers  had  been  actually 
removed.     Chenter  v.  Whsdock,  28  Vt.  554 

IV.    Expenses  fob  Relief  of  Paupeb. 

192.  Statute  obligation.  No  obligation, 
except  as  imposed  by  statute,  rests  upon  towns 
to  sustain  their  own  poor.  It  is  altogether  a 
matter  of  positive  law,  and  the  right  of  any  one 
to  compel  towns  to  pay  for  the  support  of  their 
poor  is  one  itrietijuru,  and  cannot  be  enforced 
except  in  accordance  with  some  statutory  pro- 
vision. Ca$Uet4fn  v.  Miner,  8  Vt.  209.  Mid- 
dieburjf  v.  HubbardUm,  1 D.  Chip.  205.  Jamaiea 
V.  QuOford,  2  D.  Chip.  108.  Aldirich  v.  Lon- 
donderry, 6  Vt.  441.  /fNSi  V.  WaUingferd,  8 
Vt.  224.  Houghton  v.  DantfiUe,  10  Vt  587. 
See  Woreeiter  v.  BaUard,  88  Vt.  60. 

193.  Action.  It  is  no  objection  to  an 
action  by  one  town  against  another  to  recover, 
under  the  statute,  the  sum  expended  for  the 
relief  of  a  transient  poor  peroon,  that  a  remedy 
therefor  might  be  had,  by  petition  to  the  county 
court,  against  certain  relatives  of  the  person 
relieved.  .  Woodstoeky.ffarUand,  21  Vt  568. 

194.  Under  s.  4  of  the  pauper  act  of  1797, 
a  town  cannot  recover  of  the  town  of  legal  set- 
tlement the  expenses  of  supporting  a  resident 
sick  pauper,  unless  such  pauper  has  been  actu- 
ally removed  under  the  order  of  removiid,  or 
such  removal  has  been  prevented  by  the 
extreme  sickness  or  death  of  the  pauper.  Eeeeat 
V.  MiUon,  8  Vt  17.    (G.  S.  c  20,  s.  6.) 

195.  No  such  expenses  can  be  recovered,  in 
such  case,  which  accrued  before  the  order  was 
made ;  nor  can  the  costs  of  removal  be  recov- 
ered, except  where  the  sickness  of  the  pauper 
prevents  an  execution  of  the  order  for  a  time. 
Londonderry  v.  Windham,  2  Vt  149.  8  Vt. 
24. 

196.  Where  an  appeal  from  an  order  of 
removal  was,  by  agreement,  discontinued  *'with 
costs"  ;—Held,  under  R.  S.  c  16,  a  9,  that  the 
expense  of  maintaining  the  pauper  during  the 
pendency  of  the  appeal  was  not  taxable.  Brook- 
JMd  V.  Braintree,  21  Vt  447. 


197.  The  expenses  of  keeling  a  poor  person, 
not  acknowledged  by  the  overseer  of  the  poqr 
to  be  a  pauper,  and  where  the  overseer  does 
not  contract  to  pay,  cannot  be  recovered  of 
the  town  of  sudi  person's  settlement  Thetfcrd 
V.  Hubbard,  22  Vt.  440. 

198.  Neglect  of  overeeer.  It  is  not  a 
''neglect"  of  the  overseer  to  provide  for  a  traQ- 
sient  poor  peroon,  which  subjects  the  town  to 
an  action  upon  G.  S.  c.  20,  a  18,  for  the  sap- 
port  furnished,  where  the  overseer^  at  the  tin^ 
of  the  application  for  support,  expressly  {mxnq- 
ises  the  person  furnishing  it  to  pay  him  theie- 
f  oc,  but  fails  to  do  so.  In  such  case,  the  action 
should  be  upon  the  promise.  Hotm  t.  BopaUan^ 
82  Vt  415. 

199.  One  town  is  not  liable  to  another  for 
the  neglect  or  misconduct  of  its  overseers  in 
allowing  its  poor  to  stroll  into  sudi  other  town 
and  to  become  chargeable  thereto;  noc  for 
other  unlawful  acts  of  the  overseer  without  the 
scope  of  his  authority.  CheUea  v.  Waekinfion, 
48Vt610. 

200.  Poor  penon.  One  who,  having  no 
property  except  growing  crops  not  worth  over 
$25,  sustains  a  personal  injury  so  as  to  be  help- 
less for  some  weeks,  is  *'  a  poor  person  who  has 
fallen  into  distress  and  stands  in  need  of  imme- 
diate relief,"  so  as  to  oblige  the  town  to  pay 
for  support  furnished  him  after  notice  to  the 
overseer.  (G.  8.  c.  20.)  BlodgeU^r.  Lowell, 
88  Vt  174. 

201.  The  plaintiff  at  whose  house  a  poor 
person,  without  means  of  support,  was  left, 
directly  after  receiving  a  disabling  injury,  im- 
mediately applied  to  the  overseer  of  the  poor  to 
support  the  man.  The  overseer  sent  back  word 
to  the  plaintiff  to  take  good  care  of  the  man, 
and,  '*If  he  does  not  pay  you,  I  will  see  that 
you  have  good  pay."  In  an  action  against  the 
town  to  recover  for  support  of  the  pauper ; — 
Held,  that  the  circumstances  excluded  th^idea 
of  a  collateral  guaranty,  and  that  thiQ  tow4i  was 
directly  liable  by  force  of  the  statute.    lb, 

202.  Notice.  Under  the  statute  requiring 
fifteen  days'  notice  in  writing  of  "all  the 
charges  and  expenses"  of  maintaining  a  pauper 
unable  to  be  removed  (G.  8.  c.  20,  s.  6)  ;— 
Held,  that  the  defendant  town  is  entitled  to 
notice  of  the  epeeifie  expenditure,  and  tliat,  in 
order  to  a  recovery  therefor,  it  is  not  sufficient 
that  it  is  embraced  in  some  other  item,  with- 
out specific  designation.  Pallet  v.  SandgaU^ 
19  Vt  621. 

203.  Extent  of  recorery.  Jn  such  action, 
—Held,  that  the  plaintiff  town  was  entitled  to 
recover  all  such  charges  and  expenses  as  it  was 
l^;ally  bound  to  pay  at  the  conmiencement  of 
the  suit,  though  not  then  paid  and  only  pay- 
able  in  future,  and  even  after  the  determina- 
tion of  this  suit  $  with  interest  from  the  expira- 
tion of  fifteen  days  after  giving  the  noUce  in 
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^riliiig,  required  by  the  statute,  but  no  interest 
b«f<n«  such  notice.    lb, 

S(NL  EM,  also,  ttiat  the  plaintiffs  could  not 
reoover  tbe  sum  which  they  were  liable  to  pay 
for  serrioes  rendered  by  a  physician  attending 
suph  pauper  under  a  contract  with  the  plain- 
tiiTs,  that  if  they  succeeded  upon  the  appeal 
from  the  order  of  renM>Tal  then  pending,  he 
should  have  a  reaspnidile  compensation,  but 
th4l  if  they  should  fail  he  should  have  nothing 
— aithoMgh  in  fact  they  did  succeed.  Such  con- 
tract is  in  the  nature  of  a  gambling  contract, 
and,  aa  between  towns,  is  against  sound  policy. 
A    2dVt.dM. 

2d6.  N<»r  can  the  plaintiffs,  in  such  case, 
recover  a  larger  sum  than  they  would  be  liable 
to  pay  in  case  the  pauper's  settlement  had 
proved  to  be  in  the  {^ainttff  town.    lb, 

3M.  The  plaintiff  town  was  idlowed  to 
recover  of  the  defendant  town,  as  expenses  of 
supporting  an  insane  pauper  of  the  defendant, 
the  expense  of  supporting  the  pauper  at  an 
insane  asylum ;  also,  for  clothing  destroyed  by 
the  pauper  and  replaced  ;  also,  for  money  paid 
to  another  town  for  the  pauper's  support  after 
all  order  of  removal,  which  was  vacated — the 
whole  l)ehig  reasonable  in  amount.  St.  JokM- 
burif  V.  Waterford,  15  Vt.  692. 

207.  Several  towns,  including  8  and  F, 
entered  into  a  mutual  arrangement  for  support- 
ing together  their  respective  paupers  upon  a 
farm  purchased  by  them  for  that  purpose  in 
tbe  town  ci  8;  under  which  arrangement  F 
sent  to  the  farm  to  be  supported  there  a  pauper 
legally  chargeable  to  F,  but  who  had  no  legal 
settlement  in  the  State.  The  towns  subse- 
quently terminated  this  arrangement  by  mutual 
consent,  but  F  neglected  to  remove  its  pauper, 
who  was  thereafter  supported  by  8.  ffeld, 
that  8  could  recover  of  F,  in  an  action  on  the 
case,  the  expense  of  supporting  such  pauper 
after  the  termination  of  the  arrangement.  SheL 
don  V.  Fairfax,  31  Vt.  102. 

208.  Person  in  jail  for  intoxication.  L 
was  arrested  in  Vershire  under  act  of  1852,  s. 
2,  No.  24,  for  being  found  intoxicated,  and  was 
committed  to  Jail  in  Chelsea  for  refusal  to  dis- 
close, &c.  Being  unable  to  support  himself, 
Chelsea  supported  him  in  jail  and  sued  Vershire 
for  reimbursement.  Held,  that  the  action 
would  not  lie,  no  statute  giving  it ;  that  Ver- 
shire, if  liable  for  the  support,  was  liable 
directly  to  the  jailer,  and  there  was  no  occa- 
sion for  Chelsea  to  interfere.  CheUea  v.  Ver^ 
Mre,  85  Vt.  446. 

209.  Eftoppel.  Where  a  town  had  re- 
moved  a  pauper  under  an  order  not  appealed 
from ;— IWd,  that  it  could  not  recover  of  the 
town  to  which  the  removal  was  made  the 
expense  of  the  pauper's  support  prior  to  the 
order,  on  the  daim  that  he  was  in  fact  a  tran- 
sient pMiper,— his  purpose,  as  to  residence, 


continuing  the  same  from  tbe  time  he  came 
into  town  down  to  the  time  the  order  was  made. 
PUtsford  V.  OhiUenden,  44  Vt.  882. 

210.  Interpretation  of  statvte.  G.  8.  c. 
20,  s.  18,  giving  it  a  sensible  interpretation, 
thoo^  not  precisely  literal,  includes  all  tmn- 
sient  persons  who  are  in  need  of  present  relief, 
though  not  ** confined  at  any  house.*'  Chark$- 
Urn  V.  Lunenbtprgk,  28  Vt  626. 

211.  NotwiUistanding  the  very  plain  words 
of  C.  8.  c.  18,  8.  9;SM,  that  the  town  in 
which  a  pauper  had  his  legal  settlement  and  to 
whidi  he  had  been  ordered  to  be  and  had  been 
removed,  could  not  recover  of  the  removing 
town  the  money  expended  in  the  support  of 
the  pauper  after  his  removal,  where  the  jtidg- 
ment  of  undxUy  removed  was  rendered  because 
the  pauper  had  not  came  to  rmidt  in  tlie  re- 
moving town.  RyegaU  v.  Ward^oro,  80  Vt. 
746. 

212.  Form  of  action.  In  a  pr<^r  case 
under  the  statute,  indebitatus  amtrnpoU  will  lie 
against  a  townfOT  money  expended  in  8up|»ort 
of  a  pauper.  DanoiUe  v.  Pytneg,  6  Vt.  512. 
10  Vt.  680  ;~overruling  diebum  ot  Ohipmtm,  C. 
J.,  in  MiddMury  v.  Mubbardton  (1  D.  (^p. 
205),  that  the  count  must  be  special  upon  the 
statute. 

213.  OoBtraet.  To  make  a  town  liable  to 
pay  for  support  furnished  its  pauper,  as  upon  a 
contract,  there  must  be  an  express  promise  to 
pay;  such  promise  can  never  be  implied. 
Aldrich  V.  Landandmrp,  5  Vt  441.  CaUktan 
V.  Minor,  8  Vt.  200.  Houghton  v.  Danmlle,  10 
Vt.  587.  JPutney  v.  Dummerston,  18  Vt.  870. 
ChurMU  V.  We^  Fairloe,  17  Vt.  447.  But  see 
wntra,  W<yreeoter  v.  Ballard,  88  Vt  60.  Wol- 
eoU  V.  Woloott,  19  Vt  87.  Sheldon  v.  Fairfaoi, 
21  Vt.  102,  107.  Jamaica  v.  Ovilford,  2  D. 
Chip.  108. 

214.  If  such  relief  be  afforded  at  the  request 
of  tbe  overseer  of  the  poor,  the  law  implies  a 
promise  to  pay,  and  there  is  no  more  n«ed  of 
an  express  promise  than  between  private  per- 
sons.  WoreeUer  v.  BaUard.  Woloott  v.  Wol- 
oott, 

215.  Action  by  jailer,  ffeld  (in  1888), 
that  a  jailer  could  not  recover  of  the  town  where 
the  jail  was  situate  for  the  support  of  an  impris- 
oned pauper,  although  the  overseer  had  been 
applied  to,  to  furnish  such  support,  and  had 
neglected  to  do  so.  Houghton  v.  Danville,  10 
Vt.  587.  8ee  Hohnee  v.  St,  Albans,  Brayt 
179. 

216.  Action  against  pauper.  Money  ex- 
pended  by  a  town  in  the  support  of  a  pauper 
cannot  be  recovered  of  the  pauper,  without  a 
special  contract  for  repayment  Bennington  v. 
MeQennes.  N.  Chip.  45.  S,  C,  1  D.  Chip.  44, 
Bensm  v.  Hitoh4swik^  87  Vt.  567, 


Digitized  by 


Google 


520 


PAUPEE,  v.,  VI.,  vn. 


y.    Pkocbbdinchs  AeAiysT  and  Bbtwben 

KiNDSXO. 

217.  A  minor,  traasieDt  in  the  town  of  N, 
fell  sick  and  was  supported  by  that  town,  and 
apon  claim  made  on  the  town  of  B,  where  such 
minor  and  his  father  had  their  legal  settlement, 
B  paid  N  the  expenses.  Meld,  that  B  could 
not  maintain  an  action  against  the  father  fen* 
reimbursement,  although  he  was  oi  sulBcient 
ability  to  support  the  minor.  BroonifiM  ▼. 
Frmeh,  17  Vt.  79. 

218.  Dictuniy  where  a  relative  would  be 
liable  at  co^u^on  law  to  support  another,  atown, 
or  an  individual,  furnishing  relief  to  such  per- 
son under  the  pauper  laws,  may  support  an 
action  therefor  against  such  relative,  notwith 
standing  the  statute  whidi  gives  such  action 
against  the  town  of  sudi  person's  legal  settle- 
ment.   Ih.    21  Vt.  569. 

219.  One  son  of  a  pauper  vras  made  party 
to  a  petition  that  he  contribute  to  the  pauper's 
support.  (O.  8.  c  20,  s.  20.)  He  appeared, 
and  suggested  that  another  son  should  be  made  a 
party  defendant ;  and  thereupon  a  dtation  was 
ordered  to  be  issued  to  the  second  son  to  appear 
at  the  next  term  and  show  cause,  &c.,  and  the 
cause  was  continued.  On  the  second  term  after 
the  appearance  of  the  second  son,  he  moved 
that  the  petition  be  dismissed  as  to  him,  because 
the  pauper  had  died  before  the  service  of  the 
citation  upon  him,  but  after  it  had  issued. 
Held,  (1),  that  the  motion  was  out  of  time,  for 
not  having  been  made  at  the  first  term  of  his 
appearance;  (2),  that  the  motion  had  no  merits, 
for  that,  by  the  statute,  he  became  a  party  '*  as 
if  he  had  been  summoned  on  the  original  com- 
I^nt,"  and  because  the  statute  made  the 
defendants  liable  for  past  as  well  as  future  sup- 
port; and  (8),  ^tMsrtf  whether  such  proceedings 
could  be  revised  on  exceptions.  Tinmauth  v. 
Wa/rren,  17  Vt.  606. 

220.  Kindred  of  a  poor  person  who  have 
been  to  expense  for  his  relief  and  support,  may 
maintain  proceedings  in  their  own  name,  under 
O.  S.  c  20,  s.  20,  to  have  other  kindred  assessed 
for  past  and  future  support  of  such  poor  per- 
son, although  he  never  became  chargeable 
to  any  town  to  the  extent  of  having  received 
relief  and  support  from  the  town,  in  a  case 
where  the  town  was  liable  to  be  charged,  or 
lAkOuld  and  would  have  relieved  him  but  for  the 
relief  and  support  of  the  petitioning  kindred. 
WafMdge  v.  Waibridge,  46  Vt.  617. 

VI.    Wrongful  Tbinspobtation  of  Paitfbb. 

221.  The  first  clause  of  G.  8.  c.  20,  s.  81, 
subjecting  to  a  penalty  to  the  town  aggrieved 
any  person  who  shall  bring  into  it  a  pauper 
with  intent  to  charge  such  town  with  his  sup- 
port,  is  strictly  penal ;  while  the  second  clause, 


making  such  person  liable  to  damages  for  the 
support  of  the  pauper,  is  purdy  reoMdla]. 
Different  d^;reesof  proof  are  required  toeslab- 
lidk  the  respective  liabilities.  Caiak  v.  HeM, 
11  Vt.  494.  Bafm«$  v.  i^sy,  88  Vt.  206.  8i, 
Joknaburif,  v.  Ooodenomgh,  44  Vt.  662. 

222.  In  (Mtler  to  charge  one  with  the  penalty 
for  transporting,  or  aiding  in  transporting,  a 
poor  person  from  one  town  to  another  without 
an  order  of  removal,  with  intent  to  diarge  tiie 
latter  town  with  his  suf^rt,  the  mtetU  must 
be  proved  as  charged.  It  is  not  sufficient 
merely,  that  by  means  oi  the  aid  furnished, 
such  poor  person  came  to  the  plaintiff  town>and 
became  chargeable  to  it.  WalUnfff&rd  v.  Ot^, 
18  Vt.  228.    (G.  8.  c.  20.  s.  81.) 

223.  Where  an  order  of  removal  was  regu- 
larly made,  and  the  defendants  assisted  the 
pauper  voluntarily  to  remove  withia  the  time 
prescribed  by  the  order  ;—Held,  that  the  defend- 
anto  were  not  liable  to  the  penalty  under  G.  8.  c. 
20,  8.  81,  for  so  removing  the  pauper,  although 
the  removing  town  failed  to  serve  a  copy  of 
the  order,  or  to  issue  a  warrant  of  removal. 
Morgan  v.  Mead,  16  Vt.  644    28  Vt.  454. 

224.  The  overseer  of  town  B  hired  the  de- 
fendant, living  in  town  P,  to  support  there  a 
transient  pauper  of  B  for  three  months.  After 
the  expiration  of  this  period,  the  pauper  re- 
mained some  five  months  in  P,  supporting  him- 
self and  intending  to  reside  there,  when  he  be- 
came destitute  and  the  defendant  then  removed 
him  back  to  B  and  left  him  with,  the  overseer. 
ffeid,  that  although  the  defendant  had  a  right 
to  return  the  pauper  to  B  at  the  end  of  the 
three  months,  he  was,  under  the  drcumstances, 
liable  to  B  under  G.  8.  c.  20,  s.  81.  Bamet  v. 
.Bay,  88  Vt.  205.    44Vt.  670. 

225.  In  an  action  to  recover  damages  for 
the  removal  of  a  pauper  into  the  plaintiff  town, 
with  intent  to  charge  such  town  wiUi  his  sup- 
port, &c.,  the  fact  that  the  pauper  had  a  settle- 
ment in  some  other  town,  or  had  a  father  able 
to  support  him,  is  no  defensei  MarehfiM  v. 
Edwarde,  40  Vt.  245. 

226.  Where  the  defendant,  by  consent  of 
the  overseer  of  the  poor  of  8,  removed  a  pauper 
to  his  house  in  D,  upon .  the  terms  that  the 
pauper  should  be  wdl  taken  care  of  and  be  at 
no  expense  to  8,  but  the  defendant  retidned  the 
right  to  determine  the  arrangement  when  he 
saw  fit  \—Held,  that  his  subsequent  removal  of 
the  pauper  to  8,  before  the  pauper  had  become 
chargeable  to  any  other  town,  imd  while  she 
was  in  need  of  relief,  did  not  subject  Um  to 
the  penalty  given  by  G.  8.  c.  20,  s.  81.  8L 
Johntibwry  v.  Goodenough,  44  Vt.  662. 

VII.    Cbbtain  Contbaotb. 

227.  A  bond  to  a  town,  conditioned  to  in- 
demnify the  town  against  the  maintenaiice  oi 
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any  person  whose  legal  settlement  is  In  such 
town,  is  a  legal  contract,  whether  such  person 
be,  or  be  likely  to  become,  chargeable  to  such 
town,  or  not.  WOUsUm  v.  White,  11  Vt.  40. 
Pawlet  T.  Strong,  2  Vt.  442.    14  Vt.  823. 

228.  Where  a  poor  person  in  need  of  relief 
transferred  to  the  Hown  of  his  legal  settlement, 
as  an  indenmity  for  his  support,  a  horse  and 
other  things  of  not  much  value  ^—Held,  that 
this  was  on  sufficient  consideration,  and  that 
the  town  could  hold  the  property  against  an 
attaching  creditor  of  such  poor  person.  Lyndon 
V.  BMm,  14  Vt.  428. 

229.  The  defendant's  overseer  promised  the 
pUintiif  to  pay  for  keeping  a  pauper  until  he 
should  remove  her.  He  afterwards  went  to  re- 
move the  pauper  and  demanded  her.  The  plain 
tiff  told  him  to  do  as  he  pleased  about  taking  her, 
Some  dispute  arising,  the  overseer  left,  6a3ring 
he  should  never  come  for  the  pauper  again,  and 
the  plaintiff  continued  to  keep  her.  Held,  that 
this  left  the  original  promise  in  force  and  made 
the  town  liable.    Buck  v.  Woroettter,  48  Vi.  1. 


PATMENT. 

I.    What  Constittitbs  Payment. 
n.    Pabt  Patmbnt  as  a  Pull  Satisfao- 

TION. 

in.    Application  of  Patmbnts. 

rV.    Payment  as  Affobdino   a  Right  of 

Action. 
V.    Payment  as  Affbotino  the  SEouBmBs. 
VI;    Pleading. 
Vn.    Evidence;  Presumption. 

I.    What  Constitutes  Payment. 

1.  Base  coin  etc.  Where  one,  without  fault, 
receives  payment  in  base  coin,  or  counterfeit, 
or  worthless  bank  paper,  or  the  bills  of  a  sus- 
pended and  insolvent  bank  {GUman  v.  Peek, 
11  Vt.  516),  although  such  suspension  and 
insolvency  may  not  be  known,  except  in  the 
immediate  vicinity  of  the  bank,  and  the  bills 
may  be  current  at  the  place  of  payment 
( WainwHght  v.  WebtUr,  11  Vt.  576),  or  in 
forged  paper,  as,  a  promissory  note  (Ooodrieh 
V.  Traqf,  48  Vt.  814),  he  may  treat  it  as  no 
payment,  and  resort  to  his  original  cause  of 
action.  lb.,  and  see  Torr^  v.  Baaoter,  18  Vt. 
462. 

2.  The  plaintiff's  agent  to  collect  a  debt 
took  in  payment  some  bank  bills,  the  value  of 
which  he  did  not  know,  but  took  a  sufficient 
guaranty  that  the  bills  were  good,  and  delivered 
the  same  bills  and  the  guaranty  to  the  plain- 
tiff,  who,  doubting  the  bills,  said  he  would 
take  them  and  see  what  he  could  do  with  them. 
The  bills  were  in  fact  worth  only  20  cents  on  I 


the  dollar,  the  bank  having  failed.  The  plain- 
tiff kept  the  bills  two  or  three  months  before 
ascertaining  their  worth,  when  he  made  claim 
on  the  agent  for  the  deficiency.  Held,  in  an 
action  of  account,  that  the  agent  was  not  liable; 
that  the  plaintiff  by  his  delay  had  exonerated 
him,  and  made  the  money  his  own.  Piekett  v. 
Peareone,  17  Vt.  470. 

3.  Order.  An  order  was  received  in  satis- 
faction of  a  judgment,  if  accepted  and  paid, 
and  no  funds  of  the  drawer  were  in  the  hands  of 
the  drawee.  The  order  not  being  paid  was 
held  no  payment  of  the  judgment.  Ooodrieh 
V.  Barney,  2  Vt.  422. 

4.  An  order  drawn  by  a  debtor  in  favor  of 
his  creditor  upon  a  third  person,  as  a  matter  of 
convenience  and  not  as  an  ordinary  commercial 
transaction,  does  not  operate  as  payment  of  the 
debt  where  the  order  does  not  prove  productive. 
ITeaid  v.  Warren,  22  Vt.  409.  Tracy  v.  Pearl, 
20  Vt.  162. 

5.  C  owed  B  on  book,  and  B  owed  A.  For 
convenience^  merely,  B  gave  A  a  letter  of 
request  to  C  to  pay  the  balance  due  from  him 
on  account  to  A.  This  order  C  accepted,  at 
first  verbally,  and  afterwards  by  a  written 
acceptance,  he  not  knowing  upon  what  agree- 
ment or  understanding  it  had  been  given.  B 
afterwards  sued  C  on  the  account,  and  on  the 
hearing  produced  the  order  and,  by  consent  of 
A,  cancelled  the  acceptance.  Held,  that  the 
order  and  acceptance  were  not  a  payment  of 
CJ^s  debt  to  B.     Traey  v.  Pearl. 

6.  Demand  against  third  person.  An 
agreement  to  take  a  debt  due  the  defendant 
from  a  third  person,  as  payment  in  preeenti 
towards  the  defendant's  debt  to  the  plaintiff, 
was  held  to  be  a  virtual  purchase  by  the  plain- 
tiff of  such  demand,  and  to  operate  pro  tanto 
as  payment  upon  the  plaintiff's  demand. 
Hayden  v.  Johnson,  26  Vt.  768. 

7.  The  plaintiff  took  of  the  defendant  on 
account,  and  in  supposed  *satisf action  of  it,  the 
note  of  B.  By  mistake  B  charged  the  note  in 
account  to  the  plaintiff,  instead  of  the  defend- 
ant, and  the  plaintiff  in  subsequent  settlement 
with  B,  accounted  to  him  for  the  note.  The 
defendant  received  the  note  back  of  the  plain- 
tiff, paying  him  the  cash  therefor,  and  sur- 
rendered it  to  B,  who  credited  him  therefor  on 
account,  of  which  credit  the  defendant,  in 
after  settlement,  took  the  benefit.  Held,  that 
the  note  should  not  be  treated  as  any  payment 
of  the  plaintiff's  account;  nor  the  money, 
which  was  but  an  equivalent  for  the  note. 
Loekwood  v.  Hoekieeon,  18  Vt.  87. 

8.  Securities.  A  person  giving  a  security 
in  payment  vouches  for  its  genuineness.  Pheipe^ 
J.,  XnBank of  8t.  Albane  v.  F.  and M.  Bank, 
10  Vt.  145. 

9.  The  plaintiff  sold  the  defendant  a  horse 
at  an  agreed  price,  and  took  in  part  payment 
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two  promissory  notes  signed  by  one  D,  pajrable 
in  specific  Articles  to  the  defendant,  and  then 
upon  their  face  appearing  to  be  doe  and  over- 
due—the plaintiff  taking  the  risk  of  the  respon- 
sibility  of  D.  Before  this,  the  defendant  had 
contracted  with  D  to  extend  the  time  of  pay- 
ment for  a  period  not  then  elapsed,  of  which 
the  plaintiff  was  not  informed.  Upon  giving 
D  notice  of  the  transfer,  he  was  informed  by 
D  of  such  contract  of  extension,  and  he  then 
jseasonably  offered  the  defend|mt  to  rescind  the 
whole  contract,  whidi  offer  was  declined. 
When  the  period  for  which  the  notes  were 
agreed  to  be  extended  had  elapsed,  D  was 
insolvent.  Held,  that  the  temporary  bar  created 
by  the  agreement  to  extend  was  a  defense  to 
the  notes  as  against  the  plaintiff,  when 
assigned :  that  the  plaintiff  was  deceived,  and 
the  defendant  chargeaUe  with  such  deceit; 
that  the  plaintiff  was  not  limited  to  a  special 
action  for  the  deceit,  or  on  the  contract,  but 
might  treat  the  notes  as  no  payment,  and  main- 
tain an  action  of  book  account  to  recover  their 
amount,  as  the  balance  due  and  unpaid  on  the 
sale  of  the  horse.  LoomU  v.  Wainwright^  21 
Vt.  520. 

10.  The  plaintiff,  having  sold  the  defendant 
certain  property,  directed  his  agent  to  call  on 
the  defendant  and  get  the  pay,  or  else  take  his 
note.  The  defendant,  upon  the  agent's  call, 
wrote  a  note,  but  for  less  than  the  amount  due, 
and  signed  it  as  agent  for  a  third  person,  and 
delivered  it  to  the  pkiintiff*s  agent,  who  could 
not  read,  saying  to  him  that  it  was  his  own 
note  for  the  amount  due.  The  agent  delivered 
the  note  to  the  plaintiff  and  he  retained  it,  but 
without  either  attempt  to  enforce  it,  or  offer  to 
return  it,  and  brought  his  action  for  goods  sold 
and  delivered,  and  on  trial  produced  and  offered 
to  surrender  the  note.  HM^  that  as  the  note 
came  into  the  plaintiffs  hands  through  the 
defendant's  fraud,  he  owed  the  defendant  no 
duty  in  respect  to  it ;  and  that,  unless  he  con- 
sented to  accept  it  as  payment,  the  taking  and 
keeping  of  the  note  was  not  a  bar  to  the  action. 
Hatch  V,  Bamutn,  28  Vt.  133. 

1 1 .  The  plaintiff,  at  the  defendant's  request, 
gave  an  officer's  receipt  for  property  of  the 
defendant  attached,  taking  from  the  defendant 
a  written  agreement  of  indemnity.  The  plain- 
tiff was  afterwards  made  chargeable  on  the 
receipt,  and, .  on  the  defendant's  request  and 
promise  of  indemnity,  signed  a  note  with  the 
defendant  to  the  cr^tor  for  the  defendant's 
debt,  and  took  up  the  receipt  and  cancelled  it, 
and  the  defendant  gave  him,  as  collateral 
security  for  ao  signing  the  note,  certain  notes 
against  a  third  person.  Heid^  that  the  second 
contract  of  indemnity  superseded  and  dis- 
charged the  first,  although  it  turned  out  after- 
wards that  such  collateral  notes  had  been 
attached   by  the   trustee   process— the   court 


below  not  having  found,  as  a  fact,  that  the 
defendant  was  guilty  of  a  fraud  in  the  transac- 
tion.   Baxter  v.  Downer,  29  V t.  412. 

12.  Where  a  promisMry  note,  received  aa 
colUteral  security,  has  been  transferred  by  the 
creditor  for  value,  without  renderii^  himedf 
liable  upon  it,  this  will  operate  as  payment. 
But  if  so  negotiated  as  to  render  the  creditor 
personally  liable  upon  it,  and  he  has  after- 
wards taken  it  up,  this  does  not  openie  as  pay- 
ment. Bo  hM,  although  the  indonee  had 
obtained  Judgment  against  the  maker,  which 
the  creditor  had  satisfied.  Diekinmm  v.  £ing^ 
28  Vt  878. 

Pr(mdmory  note  ot  debtor  wipoftntemt  of  sub- 
sisting claim — see  Bilu  and  Noiss,  HI. 

13.  RamlttaaiT^.  The  defendanU  were 
commission  merchants  in  Lowell,  Mass.,  and 
there  held  produce  of  the  plaintiff,  residing  in 
Vermont,  for  sale,  the  avails  payable  in  Lowdl 
The  plaintiff  gave  them  a  single  special  order 
to  remit  to  him  ih  Vermont  a  specified  sun, 
part  of  the  avails  of  the  sales,  in  a  particular  way 

which  was  done.  Beld,  that  this  did  not 
authorize  a  further  remittance  in  the  same  way ; 
and  that,  in  the  abeence  of  other  authmty,  a 
further  remittance  in  the  same  way  was  at  Uie 
risk  of  the  defendant;  and,  the  money  not 
coming  to  the  hands  of  the  plaintiff,  that  the 
remittance  did  not  operate  as  payment  Ihdffe 
V.  Smith,  84  Vt  178. 

14.  Where  the  defendant  was,  by  his  agree- 
ment, to  pay  his  note  to  the  plaintiff  by  send- 
ing money,  instead  of  a  draft,  and  the  defend- 
ant, of  his  own  motion,  sent  a  dnit;—ffeldj 
that  the  plaintiff's  relation  to  the  draft  would 
not  subject  him  to  the  rules  of  the  law-mor- 
chant  as  to  notice  and  return  on  its  non-accept- 
ance ;  but  in  such  case  he  would  be  the  agent 
of  the  defendant  in  sending  the  draft  forward 
for  acceptance,  and  payment,  and  would  only 
be  bound  to  exercise  good  faith  and  proper 
diligence.    Moore  v.  Quint,  44  Vt.  97. 

15.  Sale  of  pladg e.  Where  a  creditor 
having  two  demands,  the  one  secured  by  the 
obligation  of  a  surety  and  both  by  a  pledge  of 
property,  sells  the  pledge  for  enough  to  paj 
both,  this  satisfies  both,  and  discbarges  the 
surety.    Strong  v.  Wooeter,  6  Vt  686. 

16.  Privity.  The  plaintiff  agreed  with  the 
defendant,  a  newspaper  publisher,  to  report  the 
proceedings  of  the  State  senate  for  the  defend- 
ant's newspaper  at  two  dollars  per  day,  and  per- 
formed his  contract  No  reporters  were 
employed  by  the  State,  or  by  any  State  officer, 
or  by  either  branch  of  the  l^gisUture ;  but  on 
the  night  of  adjournment  of  the  l^giahiture,  a 
Joint  resolution  was  adopted  to  pay  the  repcurt- 
ers  of  the  senate  and  house  two  dollars  per  day 
for  the  session.  Under  this  resolution  the 
plaintiff  received  of  the  State  the  compensation 
voted,    ffeldy  that  the  defendant  could  noi 
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claim  the  applici^on  of  this  upon  his  contnust 
wilh  the  plaintiff.  8miUe  ▼.  Waiton,  41  Vt. 
17i 

17.  BatUcatiail.  In  an  action  on  a  note 
given  ta  the  plaintiff  as  executor,  which,  after 
Jiis  remoyal  as  executor,  the  defendant  had 
paid  to  the  administrator  de  bonU  non  ;—HM, 
that  the  presentation  of  his  account,  as  execu- 
tor, to  the  probate  court  for  allowance,  in  which 
he  claimed  the  amount  of  that  debt  as  a  credit, 
was  prima  faeU  an  authorisation  or  ratification 
ol  the  payment  to  the  administrator.  Na»on  v. 
PcUer,^  Vt.  IW. 

18.  Payment  after  rait.  A  defendant 
ca&Dot  avail  himaelf  of  payment  after  the  com 
mencement  of  the  suit,  a»  a  defense,  unless  he 
pays  the  costs  as  well  as  the  debt ;  and  unless 
the  costs  are  paid,  or  relinquished,  the  plaintiff 
may  recover  nominal  damages,  so  as  to  carry 
the  costs.  The  rule  is  the  same,  where  the 
plaintiff  is  properly  pursuing  separate  remedies 
for  the  same  d^bt,  or  demand,  at  the  same 
time.  The  payment  of  one  can  be  no  discharge 
of  the  other,  except  on  the  payment  of  the  costs 
in  all  the  actions.    StefoetM  v.  BriggSy  14  Yt, 

19.  Payment  of  the  debt  and  costs,  althou^^ 
made  while  a  suit  therefcH*  is  pending,  extin- 
guishes the  claim  upon  which  the  suit  is  predi- 
cated.    Rwft  v.  B(^,  29  Vt.  488. 

20.  The  acceptance  of  money  paid  into 
court  operates  as  payment  pro  iarUo^  and  also 
as  a  conclusive  admission  of  the  conditions 
upon  which  it  was  paid  into  court.  GotiUn  v. 
Hodmn,  24  Vt.  140. 

21.  Assumpsit  :~Pleas,  non  asmmpiU  and 
tender.  The  defendant,  during  the  pendency 
of  the  suit,  made  an  offer  of  money  on  account 
pf  the  plaintiffs  claim  for  debt  and  costs,  suf- 
ficient to  satisfy  both,  which  the  pbdntiff  de- 
clined  to  receive.  The  defendant  claimed  on 
trial,  that  the  money  waalegally  tendered.  The 
plaintiff  denied  this.  Afterwards,  and  after  an 
incfease  of  interest  and  costs,  the  defendant 
offered  the  plaintiff  the  money  ae  the  tender 
which  he  claimed  that  he  had  before  made,  and 
the  plaintiff  accepted  it  Held,  that  the  ques- 
tion  whether  the  offer  first  made  was  a  proper 
tender  was  immaterial,  for  that  the  acceptance 
€i  the  money,  as  such  tender,  operated  as  a 
payment  at  the  date  when  it  was  claimed  to 
have  been  tendered.  Carpenter  v.  Wekh,  40 
Vt.  251. 

II.    Pajkt  Patmknt  as  a  Full  Satisfaction. 

22.  Q«n«ral  mlA.  Payment  of  part  of  a 
debt  is  no  satisfaction  of  the  remainder, 
although  the  creditor  i^grees  to  receive  the  sum 
paid,  and  gives  a  receipt,  in  discharge  of  the 
whole  demand.  Seely  v.  Spencer^  8  Vt.  884. 
WHgU  V.  AUen,  4  Vt.  572. 


23.  Payment  of^  part  by  one  of  two  joint 
debtors,  with  an  agreement  not  to  call  on  him 
for  the  residue,  or  that  he  shall  be  discharged, 
is  no  bar  to  an  action  against  both.  Ih.  Spen- 
cer V.  WilUamB,  2  Vt.  209. 

24.  W  was  employed  by  the  defendant  to 
purchase,  for  his  benefit  and  at  a  discouni^  a 
debt  against  himself,  he  furnishing  money  for 
that  purpose.  W  so  made  the  purchase,  pro- 
fessedly  on  his  own  accouqt  and  without  dis- 
dosiog  the  facts.  In  an  action  by  the  creditor 
on  the  original,  demand  ;—I£eld^  that  such  pur- 
chase operated  only  as  part  payment  of  the 
debt.    Shaw  v.  dark,  6  Vt  507. 

25.  The  pajrment,  in  money,  of  part  of  a 
debt  then  wholly  due,  and  so  admitted,  is  not  a 
legal  consideration  for  an  agreement  to  accept 
that  sum  in  full  satisfaction  of  the  debt.  It  is 
payment  only  pro  tanto.  Wheeler  v.  Wheeler^ 
11  Vt.  60.     Goodwin  v.  FoUiU,  25  Vt.  886. 

26.  Ezceptioiui.  But  the  acceptance  by 
the  bolder  of  a  promissory  note,  either  m  money 
or  in  the  debtor's  own  note,  of  an  amount 
less  than  the  sum  due  upon  such  note,  in  full 
satisfaction  i^id  payment  thereof,  with  a  surren- 
der ofeueh  note  to  the  maker,  is  a  full  dischiMIpe 
of  it,  this  beiQg  equivalent  to  a  release  under 
seal— ''an  agreement  executed;  a  release  in 
practical  operation."  Elietoorth  v.  l^ogg^  85 
Vt  855.    Draper  v.  HiU,  48  Vt.  489. 

27.  The  doctrine  that  the  receiving  of  part 
of  a  debt  due,  under  an  agreement  that  tlie 
same  shall  be  in  full  satisfaction,  is  no  bar<  to 
an  action  to  recover  the  balance,  does  not 
extend  to  any  case  except  where  the  plaintiff's 
claim  was  for  a  fixed  and  liquidated  amount ; 
or  where  the  sum  could  be  ascertained  by  mere 
arithmetical  calculation.  McDaniels  v.  Jjapham^ 
21Vt222. 

28.  A  note,  with  surety,  received  as  in  full 
of  a  Judgment,  is  a  payment  of  it,  though  the 
discharge  given  names  a  less  sum.  Cfurti$  v. 
Ingham,  2  Vt  287. 

29.  The  plaintiff  received  from  the  defend- 
ant,  his  debtor,  in  satisfaction  of  his  claim,  a 
note  signed  by  the  defendant  and  his  wife  for  a 
less  sum,  which  note  the  parties  supposed  to  be 
binding  upon  the  wife.  The  note  was  after- 
wards paid  from  the  wife's  separate  property. 
Helidj  that  this  constituted  a  valid  discharge  of 
the  original  debt.  Bowker  v.  Harrie,  80  Vt. 
424;  and  see  WheeUr  v.  Wheeler,  11  Vt.  67. 

80.  H  &  Bros.,  partners,  sold  and  assigned 
all  their  demands  against  the  defendant  to  a 
third  person  at  40  cents  on  the  dollar.  The  de- 
fendant  had  before  this  given  his  note  payable 
to  one  of  the  partners  to  apply  on  his  account, 
but  it  was  not  credited,  and  the  debt  was 
reckoned  without  reference  to  the  note.  The 
defendant  pfdd  the  assignee  the  sum  paid  by 
him,  and  he  discharged  the  defendant  from  the 
debt.    In  an  action  by  such  partner  upon  the 
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TKA/e;^Held,  that  these   facts  constituted  a 
defense.    HearU  r,  John$on,  18  Vt.  89. 

3^.  A  agreed  with  the  debtorof  an  estate  to 
purchase  the  debt,  and  that  they  would  share 
eqi^Uy  in  the  difference  between  the  price  to 
be  paid  and  the  true  anoount  of  the  debt.  A 
did  purchase  the  debt  for  less  than  the  amount 
due  and  took  it  to  himself.  Held,  that  this 
operated  as  a  payment  or  extinguishment  in 
behalf  of  the  debtor,  to  the  extent  of  the  one 
half  of  such  difference.  Chapman  t.  Cfamingi, 
48  Vt.  16. 

32.  Instance  of  non-assent  to  the  acceptance 
of  a  sum  as  in  full  satisfaction  of  the  plaintiff's 
claim,  which  was  so  offered,  where  the  plaintiff 
said  it  was  not  enough,  but  that  there  would  be 
DO  trouble  about  it  WiUey  y.  Wardm,  27  Vt. 
655. 

III.    Appucation  of  Patmehts. 

33.  One  who  pays  money  may,  at  the  time 
of  payment,  direct  the  application,  and,  on  his 
neglecUng  to  do  so,  the  payee  has  the  right  to 
make  the  application  at  any  reasonable  time 
thereafter ;  and  if  neither  party  elect,  the  law 
will  make  the  application  first  to  those  demands 
which  have  the  most  precarious  security. 
BriffgsY,  William$,2Yi. 288.  (17 Vt. 60).  ffutcK- 
in$on,  J,  dissenting,  and  holding  that  the  creditor 
must  make  his  election  before  suit  brought,  or 
the  debtor's  right  of  election  is  restored.  lb, ; 
and  see  Pierce  v.  Knight,  81  Vt.  701.  Lang- 
d&n  y.  Bawen,  46  Vt.  512. 

34.  As  to  the  right  of  a  creditor  to  make  an 
appropriation  of  a  general  payment,  not  desig- 
nated  by  the  debtor,  such  appropriation  need  not 
be  mad%at  the  wry  Ume  of  receiying  payment. 
Some  of  the  cases  say  that  it  must  be  done  in 
a  reawnabk  Ume  {Brigy  y.  WUUame,  2  Vt. 
288) ;  some,  that  the  creditor  may  make  it  at 
any  time  before  a  eontraterey  arieee  {BoHnmm 
y.  DooUUU,  12  Vt.  246) ;  but  the  general  coarse 
of  decision  in  this  country,  and  the  more  rea- 
sonable  rule,  is,  that  it  should  be  exercised  btfifre 
mUt  brought,  and  that  if  not  then  made,  the 
application  is  left  to  be  made  by  the  law.  Pierce 
y.  Knight,  81  Vt.  701. 

35.  When  the  debtor  makes  no  appropriation 
of  money  paid  generally,  the  creditor  may  make 
Us  own  application,  unless  there  be  something 
in  the  case  to  show  a  different  expectation  on 
the  part  of  the  debtor.  Boeeeau  y.  CM,  14  Vt 
88. 

36.  Payments  are  to  be  applied  according 
to  the  understanding  of  the  parties,  when  that 
can  be  ascertained  ;  and  thismay  be  ascertained 
by  circumstances,  or  presumption.  Bobinstm 
y.  DooUtUe,  12  Vt.  246.  Emery  y.  TiehcnU,  18 
Vt.  15.    Pierce  y.  Knight,  81  Vt.  701. 

37.  In  the  application  of  payment,  the  right 
of  designation  among  seyeral  demands  is  essen- 


tially the  right  of  the  debtor ;  and  if  he  waiyes 
it  in  fayor  of  the  creditor,  it  sh<luld  be  intended 
that  he  does  so,  relying  upon  an  appUcatioli  to 
which  he  could  not  Justly  or  reasonably  object, 
and  such  as  is  usually  adopted  in  the  course  of 
business.  Thus,  where  the  creditor  has  two  or 
more  demands,  and  a  general  payment  is  made 
without  direction  as  to  application,  and  the  pay- 
ment is  less  than  either  one  of  the  demands,  the 
creditor  is  not  autb(»ized,  without  the  consent 
of  the  debtor,  to  diyide  the  payment  and  apply 
a  part  on  each  demand,  whether  such  demands 
are  barred  by  the  statute  of  limitaUons,  as  in 
Ayer  y.  Hmekine,  19  Vt.  26;  or  not,  as  in 
Wheeler  y.  Haum,  27  Vt  786. 

38.  Where  the  creditor  and  debtor  both  neg- 
lect to  direct  the  application  of  payments,  courts 
win  not  look  particulariy  to  the  interest  or'sup- 
posed  wish  of  one  party  more  than  the  other, 
but  will  make  such  application  as  is  JOst  and 
equitable  between  them.  Pierce  y.  Knight, 
81  Vt  70;  and  see  JBoMntim  r.DootttUe,  12  Vt 
246. 

39.  Where  a  person  has  two  demands,  one 
recognized  by  law,  the  other  arising  on  a  matter 
prohibited  by  law,  and  the  debtor  makes  a  pay- 
ment which  is  not  specifically  appropriated  by 
either  party  at  the  time  of  the  payment,  the  law 
will  afterwards  appropriate  it  to  the  demand  it 
acknowledges,  and  not  to  the  demand  which  it 
prohibits.  Wood  y.  Barney,  2  Vt  869.  Petere 
V.  8laek,  18  Vt  690.  Bancroft  y.  Dumae,  21 
Vt  456.  Baekman  y.  Wright,  27  Vt.  187. 
Baekman  y.  Mueeey,  81  Vt  547. 

40.  The  plaintiffs,  liquor  dealers  in  New 
York,  had  sold  liquors  to  the  defendant  for  use 
in  this  State,  one  bill  through  their  agent  who 
took  the  order  in  this  State  (which  the  court 
held  to  be  an  illegal  sale),  and  one  bill  on  a 
direct  order  of  the  defendant  to  the  plaintiffs  in 
New  York,  (which  the  court  hM  to  be  a  legal 
sale).  The  defendant  had  made  two  part  pay- 
ments on  the  first  bill.  In  their  action  of  book 
account  the  plaintiffs  presented  to  the  auditor 
all  the  items  of  their  account,  both  debt  and 
credit,  for  adjustment,  treating  the  whole  as 
open  for  adjustment  HM,  that,  as  presented, 
the  several  charges  were  to  be  determined 
according  to  their  validity  to  go  into  the 
accounting,  and  to  affect  the  general  result 
accordingly ',  and  that  the  credits  were  to  be 
treated  as  payments  upon  the  running  account, 
and  not  as  pa3rments  upon  any  particular  items, 
or  bill  of  the  account,  and  were  to  be  computed 
in  favor  of  the  defendant  in  arriving  at  the 
ultimate  balance.  Under  this  rule,  all  the 
plaintiffs'  first  bill  was  disallowed,  and  all  the 
defendant's  pa3rments  were  allowed,  leaving  a 
balance  in  his  favor.  Ertoin  v.  Sta^ord,  45 
Vt.  890. 

41.  In  the  case  of  an  open  account^  general 
payments,  not  applied,  will  be  applied  by  the 
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conrt,  in  the  order  of  time  they  were  made,  to 
the  charges  in  the  order  they  accrued;  the 
earliest  credits  to  pay  the  earliest  chai^ges. 
Pierce  t.  Knight,  81  Yt.  701.  Bhedd  v.  WiUon, 
27  Yt.  478 ;  and  see  Morgan  v.  TmrbeU,  28  Yt. 
498.  8t,  AUmm  t.  FaOey,  46  Yt.  44a  Lang- 
don  T.  Bowen,  46  Yt.  512. 

42.  The  rule  is  well  settled  in  this  State, 
and  in  the  United  States  supreme  court,  as  well 
as  in  England,  that  general  payments  and  credits 
will  be  applied  to  extinguish  indebtednesses 
in  the  order  of  time  in  which  they  accrued, 
unless  it  appears  that  the  intention  of  the  par- 
ties was  otherwise.  And  where  the  rights  of 
sureties  are  involved,  the  court  would  be  more 
striAgent  in  enforcing  this  rule,  as  it  is  deemed 
Just  and  equitable.  Bt,  Albant  y.  FaUey. 
Langdan  v.  Bmoen, 

43.  Payments  made  without  direction  as  to 
their  application,  to  a  creditor  holding  demands 
due,  and  not  due,  roust  ordinarily  be  applied  by 
the  creditor  first  upon  the  demands  due.  Early 
V.  Flanneryy  47  Yt.  258. 

44.  In  mutual  accounts,  where  the  parties 
thereto  agree  that  certain  items  shall  go  in 
liquidation  of  certain  other  items,  and  provide 
for  no  further  act  to  be  done  in  respect  thereto, 
the  law  makes  the  application  at  once.  Band 
V.  Okwk,  47  Yt.  565. 

45.  Payments  upon  a  j^udgment  should  first 
be  applied  to  the  extinguishment  of  interest. 
AUenw.  Lyman,  27  Yt.  20. 

46*  A  payment  made  in  satisfaction  of  one's 
recognizance  fen*  costs  the  law  will  apply  upon 
the  execution,  rather  than  upon  the  c^rges  for 
keeping  the  property  attached.  McNeil  v. 
Bean,  82  Yt.  429. 

47.  The  deifendants  In  settlement  oi  an 
account  gave  the  plaintififs  an  order  on  R  for 
the  amount,  payable  in  freighting,  which  order 
R  accepted  and  promised  to  pay.  R  after- 
wards did  freighting  for  the  plaintiffs  to  much 
more  tlian  this  amount,  but  finally  failed, 
owing  the  plaintiffs  on  open  account  much 
more  than  the  order.  Held,  that,  as  to  the 
defendants,  the  order  and  the  account  must 
be  treated  as  paid.  Bheruoin  v.  Cdbum,  25 
Yt.  618. 

lY.      PaTMBNT    as    AFFORDIHQ     a    RlOHT     OF 

AonoN. 

48.  Cteneral'fUe.  A  payment  creates  no 
indebtedness,  is  never  a  subject  of  book  charge, 
and  cannot  give  a  right  of  action  in  any  form, 
nor  of  set  off.  It  is  matter  of  defense  only, 
and  operates  presently  to  extinguish  the  debt. 
JeweU  V.  Winefdp,  42  Yt.  204.  BUueon  v. 
Dade,  \  Aik.  78.  Btecene  v.  TuUle,  8  Yt.  519. 
Strang  v.  McCanneU,  10  Yt.  281.  GkeUU  v. 
Woode,  11  Yt.  466.  Carey  v.  OaU,  18  Yt,  689. 
Brooke  v.  Jea>eU,  14  Yt.  470.    Peaeh  v.  MiUe, 


14  Yt  871.    Braneon  v.  Rugg,  89  Yt.   241. 
Cuehman  v.  Hall,  28  Yt.  656. 

49.  Qnaliflcation.  But  to  constitute  pay- 
ment,  it  must  be  both  delivered  and  received  as 
payment.  If  left  for  subsequent  adjustment  or 
future  application,  this  is  not  payment,  and 
may  be  the  subject  of  an  action,  if  not  applied 
and  the  debt  has  been  otherwise  paid.    Ih, 

50.  Articles  delivered  in  payment  of,  and 
to  be  applied  upon,  a  note,  cannot  be  recovered 
for  by  action.    BtetoM  v.  TutOe,  8  Yt.  519. 

51.  No  recovery  can  be  had  for  services  per- 
formed in  payment  of  a  preexisting  debt.  Bee- 
man  V.  Webeter,  15  Yt.  141. 

52.  Instances.  The  pliuntiff  delivered  to 
the  defendant,  in  part  payment  of  a  note,  125 
bushels  of  potatoes  in  parcels  at  different  times, 
which  the  defendant  entered  on  his  book  as 
they  were  received.  The  potatoes  were  not 
indorsed  upon  the  note,  and  it  was  otherwise 
paid.  Held,  that  the  book  was  evidence  of  an 
agreement  for  future  adjustment  and  applica- 
tion of  the  payments,  and,  that  fact  being 
proved,  the  plaintiff  could  recover  therefor. 
Ci«Ama»  V.  JJatf,  28  Yt.  656. 

53.  The  parties  had  mutual  runulDg  accounts 
between  them,  and  the  plaintiff  charged  on  his 
book  for  five  days  work  done  for  the  defendant, 
supposing  this  would  be  adjusted  in  their 
mutual  accounts.  The  defendant  soon  after, 
without  the  knowledge  or  consent  of  the  plain- 
tiff, indorsed  upon  a  note  be  held  against  the 
plaintiff  the  pilce  of  the  five  days  work.  In  an 
action  of  book  account ; — HM,  that  the  defend- 
ant had  no  authority  to  appropriate  the  charge 
as  a  payment  upon  the  note,  as  there  was  no 
mutual  understanding  to  that  effect;  but  it 
stood  as  the  subject  of  mutual  current  account, 
and  the  plaintiff  could  recover  therefor,  not- 
withstanding the  indorsement,  and  notwith- 
standing the  defendant,  after  this  suit  had  been 
commenced,  had  brought  suit  upon  the  note  and 
had  taken  Judgment  by  default,  deducting  from 
the  amount  due  upon  the  note  said  indorse- 
ment    Caee  v.  McDonald,  89  Yt  65. 

54.  The  plaintiff  delivered  to  the  defendants, 
(a  firm),  certain  articles,  upon  an  agreement 
that  on  settlement  of  accounts  the  balance 
should  be  applied  in  payment  of  a  note  which 
J,  one  of  the  defendants,  held  against  the  plain- 
tiff.  J,  on  an  attempted  settlement,  unreason- 
ably refused  to  apply  such  balance  on  the  note. 
Held,  that  the  defendants  were  liable  for  the 
value  of  such  articles  in  an  action  of  book 
account    McNecU  v.  Strong,  16  Yt  640. 

•  55.  The  defendant,  who  held  a  note  against 
the  plaintiff,  sold  a  lot  of  pelts  for  the  plaintiff. 
Before  the  defendant  had  received  the  money 
for  the  pelts,  the  plaintiff  told  him  that  he 
(plaiutiff)  did  not  want  the  money  but  wanted 
it  applied  on  the  note.  The  defendants  said 
"very  well,"  or,  **all  right"    The  defendant 
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did  not  apply  the  money,  when  receired,  upon 
the  note,  bnt  appropriated  it  elsewhere  irithotit 
anthority,  and  sued  and  lock  Judgment  tor  the 
full  amount  of  the  note.  HM,  that  this  dif- 
fered from  the  case  of  the  delivery  of  money  of 
other  property  in  hand  as  payment ;  and  that 
the  agreement  was  not  so  far  consummated  but 
that  either  party,  before  the  application  of  the 
money  upon  the  note,  could  have  repudiated 
the  understanding,  and  that  the  act  of  the 
defendant  was  such  repudiation ;  and  that  the 
plaintiff  was  entitled  to  recover  the  money. 
Bron$(m  v.  Bugg,  89  Yt.  d41. 

56.  Party  in  ilaiiH.  The  plaintiff  gave  the 
defendant  a  negotiable  promissory  note,  and, 
before  it  fell  due,  paid  it,  but  through  inadver- 
tence the  note  was  not  surrended,  nor  was  the 
payment  actually  applied  upon  the  note.  Before 
the  note,  by  its  terms,  fell  due,  the  defeiidant 
s<^d  and  transferred  it  to  a  bona  flde  holder  who 
sued  the  plaintiff  upon  it  and  obtained  Judg- 
ment, which  the  plaintiff  paid.  While  that 
suit  was  pending,  the  plaintiff  brought  this 
action  of  assumpsit  upon  the  common  money 
counts,  to  recover  back  the  sum  so  paid  the 
defendant  upon  the  note.  Held,  th^t  by  the 
assignment  of  the  note  the  defendant  had* put  it 
out  of  the  power,  either  of  himself  or  the  plain- 
tiff, to  make  the  payment  effectual,  and  there- 
after be  held  the  money  in  his  own  wrong  and 
had  forfeited  his  right  longer  to  retidn  ^t,  and 
that  the  phiintiff  w  as  entitled  to  recover.  Conn 
d  Pm.  B.  B.  Co.  v.  Nmell,  81  Vt.  864. 

57.  Porged  cbeck.  The  payment  by  a 
bank  of  a  forged  check,  drawn  upon  it,  to  a 
bona  flde  holder  who  has  received  it  in  due 
course  of  business  fdr  value,  catmot  be  recov- 
ered back  from  him  ;  and  where  such  check 
had  been  placed  to  the  credit  of  such  holder, 
and  notice  of  the  forgery  Was  n6t  given  to  him 
for  two  months  \^Held^  that  the  bank  had  made 
the  check  its  own.  Sank  of  8t,  Albans  v. 
Farm,  db  Mech.  Bank,  10  Vt.  141. 

58.  Sale  and  payment  concurrent.  When 
property  is  sold  and  paid  for  at  the  time,  there 
is  no  debt  or  credit,  and  of  course  no  right  to 
charge  on  book.  If  there  be  any  special  agree- 
ment in  relation  to  the  property  delivered  in 
payment,  giving  rise  to  a  subsequent  claim,  the 
remedy  must  be  on  such  agreettient.  Naton  v. 
CVwwbw,  11  Vt.  468. 

59.  Voluntary  payment.  We  understand, 
that  where  a  party  pays  money  which  he  is 
under  no  legal  obligation  to  pay,  with  full 
knowledge  of  the  facts,  he  cannot  recover  it 
back ;  and  though  legal  proceedings  are  threat- 
ened,  or  even  commenced,  to  enforce  payment, 
if  they  are  bona  flde,  and  no  undue  aidvantage 
is  taken  of  the  situation  of  the  party,  and  he  is 
thereby  induced  to  make  the  payment,  this  does 
not  prevent  the  payment  from  being  in  a  legal 
sense  voluntary.    And  when  payment  is  thus 


voluntarily  made,  it  amounts  to  nothing  to 
make  it  under  protest,  or  objection.  PoJbiul, 
C.  J.,  In  ra^^orC  v.  BUe,  87  Vt.  47. 

60.  By  the  defendant's  request,  the  plaintiff 
received  of 'him  two  notes  given  to  him  by  his 
son,  and  f  100  cash  advanced  by  him  to  be  paid 
to  a  creditor  of  his  son,  for  whidi  several 
amountiB,  deducting  -  a  debt  due  from  the 
defendant  to  the  plaintiff,  the  plaintiff  gav6  his 
note  to  the  defendant,  upon  the  defendant's 
promise  that  he  would  not  call  for  payment  of 
the  note  until  the  plaintiff  had  collected  the 
amount  of  thfe  son,  and  that  the  plaintiff  diould 
lose  nothing  by  the  transaction.  After  making 
part  payment  of  the  note,  Wk  plaintiff  gave  a 
new  note  for  the  balance  payable  on  demand, 
which,  before  the  plaintiff  di^  or  could  collect 
anything  of  the  son^  the  defendant  transferred 
to  one  R,  who  called  on  the  plaintiff  for  pay^ 
ment,  and  he  paid  it  without  attempting  to 
defend  against  it.  HeUd, — no  question  being 
raised  as  to  the  admission  of  parol  evidence  to 
establish  the  case— that  this  was  not  a  case  of 
voluntary  payment  of  a  note  legally  Invalid  for 
want  of  consideration*;  that  the  note  was  upon 
good  consideration,  and  this  was  a  case  of  an 
independent  counter  claim  against  the  defend- 
ant, which  the  plaintiff  was  not  bound  to  set 
up  as  a  defense  to  his  note,  and  that  the  plalh- 
tiff  could  recover  therefor.    /&. 

61.  The  payment  of  a  claim,  made  at  any 
time  before  final  Judgment  and  execution  upon 
it,  though  made  on  account  of  having  been  sued 
upon  it.  Is  regarded  as  voluntafy;  unless  where 
menM  process  against'  the  body  might  be  used 
as  an  instrument  of  ^actual  duress,  to  extort 
satisfaction  of  an  unlawful  claim.  WheaUey^. 
TToitto,  86  Vt.  287. 

62.  Where  the  plaintiff  gave  a  note  on  the 
purchase  of  a  patent  right,  and  aftowards  paid 
the  note,  having  full  knowledge,  or  means  of 
knowledge,  as  to  the  valMlty  of  the  patent,  and 
the  seller  was  guilty  of  no  fraud  ;^Setd,  thit 
the  payment  was  voluntary,  and  that  the  plain- 
tiff could  not  recover  back  the  money  paid, 
although  the  patent  might  be  vdd.  Btetens  v. 
Head.  9  Vt.  174. 

63.  In  an  action  to  recover  for  work  done 
under  a  special  contract,  the  defendant  success- 
fully resisted  to  the  extent  of  the  price  unpaid, 
on  the  ground  that  the  plaintiff  had  failed  to 
fulfill  the  contract  according  to  its  terms ;— but 
held,  that  he  could  not  recover  back  any  pily- 
ments  made  on  the  contract  after  his  discovery 
of  the  damage  suffered  on  account  of  the  plain- 
tilTs  breach ;  that  such  payments  were  volun- 
tary and  a  waiver  of  damages  to 'the  exteht  of 
such  pay  menu.     WUHcms  v.  Colby,  44  Vt.  46. 

64.  The  plaintiff  held  the  legal  title  to  land. 
The  defendant  was  in  possession,  having  in  ftet 
the  equitable  title.  The  plaintiff  denied  the 
defendant's  equity  and  his  right  to  possession. 
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The  plaintiff,  without  th«  request  of  the  defend- 
ant, paid  the  taxes  assessed  on  the  land.  The 
plaintiff,  by  decree  of  chancery,  was  afterwards 
compelled  to  convey  the  land  to  the  defendant. 
Betd,  that  such  pliayment^  was  voluntary,  and 
the  plaintiff  could  not  recover  the  sum  so  paid. 
Brifant  v.  Clark,  45  V  t.  488. 

V.    Payment  as  affbotino  the  Sboubitibs. 

65.  When  kept  on  it>ot.  The  cases  are 
numerous,  where  a  debt  or  claim  has  been  paid 
to  the  creditor, and  the  securities  have  been  kept 
alive  for  the  benefit  of  others  interested,  and 
suits  have  been  maintained  on  those  securities ; 
as,  in  State  Treasurer  v.  Orou,  9  V t.  ^89. 

66.  Upon  the  dissolution  of  a  partnership, 
partner  A  agreed  to  pay  a  certain  debt  of  the 
ffarm,  but  failed  to  do  so.  Partner  B,  for  the 
purpose  of  having  the  debt  collected  of  A, 
induced  C  to  become  the  purchaser  of  it,  and 
negotiated  an  assignment  to  C,  at  C's  own 
risk  and  cost,  who  paid  the  creditor  the  amount. 
In  an  action  by  C  in  the  name  of  the  creditor 
against  A  and  B  ;^Jffeld,  that  by  the  agree- 
ment made  on  the  dissolution  B  became  a  surety 
for  A,  and  that  A  could  not  insist  that  the  debt 
was  paid.  uEtna  In$,  ^Co,  v.  Wire9  d  Peek, 
88  Yt.  98. 

67.  Where  a  surety  for  a  debt  due  a  bank, 
for  the  purpose  of  controlling  the  collection  of 
the  debt  from  his  principal,  let  the  bank's  presi 
dent  have  money  enough  to  pay  the  debt,  tak- 
ing the  president's  note  therefor,  and  turned  out 
the  note  to  the  bank's  attorney  as  collateral 
security  for  the  debt,  and  afterwards  caused 
suit  for  the  debt  to  be  brought  in  the  name  of 
the  bank,  and  controlled  the  suit  ;^ffeldy 
against  the  defense  of  the  principal,  that  such 
facts  did  not  tend  to  prove  payment,  but  that 
the  debt  was  kept  on  foot  White  Biter  Bank 
V.  Downer,  29  Y t.  882. 

66.  When  not.  One  joint  debtor  cannot 
become  the  owner  of  the  claim— as,  by  pay 
ment,  or  professed  pivchase  and  asdgnment — 
in  such  way  as  that  an  action  will  thereafter 
He  upon  it; 'but  such  payment,  or  purchase, 
satisfies  and  eztinquishes  the  debt  as  to  all 
Porter  v.  QiU,  44  Yt.  520.  AUen  v.  Ogden,  12 
Vt.  9.    18Yt.  85.    22Yt.  418. 

69*  Where  a  debt  is  paid  and  extingtUehed, 
though  by  a  surety,  all  liens  and  securities 
created  or  obtained  in  the  proceedings  to  enforce 
its  collection  are  ettinquished  ilso,  and  so  can- 
not be  enforced  by  him.  Moore  v.  CampheU, 
86  Yt  861. 

70.  A  creditor  is  entitled  to  hold  a  collateral 
security  until  he  gets  his  pay,  and  is  not  obliged 
to  surrender  it  on  bringing  suit,  or  taking  Judg- 
ment Bank  o/Butland  v.  Woodruff,  84  Yt.  89. 

71.  The  plaintiffs  made  a  parol  agreement 
with  their  father,  by  which  they  were  to  pay 


all  his  debts,  and  he  was  to  convey  to  them 
certain  lands  and  his  personal  property.  They 
iock  possession  and  paid  part  of  the  debts, 
when  the  father  died  without  having  reduced 
the  f^reement  to  writing.  After  his  death,  the 
plaintiffs  made  a  written  confirmatory  contract 
with  the  other  heirs  of  the  deceased,  by  which 
they  again  agreed  to  pay  all  the  debts  of  the 
estate  and  pay  the  widow  flOOO,  and  the  heirs 
quit-claimcMi  all  their  interest  in  the  lands  and 
property  of  the  estate  to  the  plaintiffs.  The 
plaintiffs  afterwards,  having  paid  the  debts, 
caused  administration  to  be  taken  of  the  estate 
and  presented  to  the  commissioners  a  clium  for 
the  sums  so  paid  by  them.  Held,  that  such 
payments  constituted  no  legal  clidm ;  that  pay- 
ment of  the  debts  freed  the  estate  from  all  lien 
of  creditors  thereon;  and  that  the  plaintiffs 
could  not  take  advantage  of  an  administration 
and  representation  of  insolvency  to  set  such 
claims  on  foot,— the  estate  being  in  effect 
closed,  so  far  as  creditors  were  concerned. 
Sutton  V.  Sutton,  18  Yt  71.  WilUame,  C.  J., 
dissenting. 

YI.    Pleading. 

72.  In  an  action  upon  a  promissory  note, 
the  defendant  may,  under  the  general  issue, 
show  the  delivery  of  articles  of  ordinary  book 
charge  in  payment.  He  is  not  obliged  to  file 
his  declaration  on  book  in  set-off.  Pieree  v. 
Clark,  1  Tyl.  140. 

73.  A  tender,  whether  of  money  or  specific 
articles,  unless  received,  is  not  payment,  and 
does  not  sustain  a  plea  of  payment.  Downer  v. 
SineUdr,  15  Yt.  495. 

74.  Payments,  although  required  to  be 
pleaded  in  order  to  bar  the  action,  may  never^ 
theless  be  proved  in  reduction  of  damages. 
FerrU  v.  Moeher,  27  Yt.  218. 

75.  To  a  declaration  in  a  writ  of  review  the 
defendant  pleaded,  that  after  the  rendition  of 
the  judgment  sought  to  be  reviewed,  the  plain- 
tiff paid  and  the  defendant  accepted  a  certain 
sum  in  satisfaction  and  discharge  of  said  judg- 
ment and  subject  matter  and  action.  Held 
good  on  demurrer;— that  it  must  be  taken,  on 
this  plea,  that  the  payment  was  voluntary ;  if 
an  enforced  payment,  that  fact  should  have 
been  replied.     Wateon  v.  Joayn,  27  Yt.  611. 

76.  In  an  action  upon  a  promissory  note,  a 
plea  was  held  good  on  demurrer,  averring  in 
substance  that  the  note  was  given  for  property 
belonging  to'!&.  B  which  the  plaintiff  held  as  a 
mere  cover  to  protect  it  from  A  B's  creditors, 
and  upon  an  agreement  that  the  defendant 
should  sell  the  property  and  pay  the  avails  to 
A  B,  and  that  should  be  payment  of  the  note ; 
and  that  he  had  so  done  and  performed  his 
agreement    Carpenter  v.  MeClure,  87  Yt  127. 

JllDOlIENT,  107. 
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77.  Promissory  note.  A  promiMory  note, 
either  of  the  debtor  or  of  a  third  person,  given 
in  settlement  of  an  account  or  for  a  previous 
debt,  is,  by  Vermont  law,  prima  fade  payment, 
so  that  a  suit  cannot  be  maintained  upon  the 
original  indebtedness,  whether  the  note  be  paid 
or  not.    See  Bilub  and  Notbs,  III. 

78.  Release  to  witness.  A  discharge 
executed  by  an  administrator  to  a  witness  of  a 
collateral  interest  does  not  necessarily  imply 
payment,  as  he  may  be  so  discharged  without 
payment.    Huntinfft4m,  y.  WOder,  6  Vt  884. 

79.  Payment  to  third  person.  Where  it 
is  necessary  in  a  trial  to  show  a  payment  to 
some  third  person,  not  a  party  <yt  privy  in  the 
suit,  evidence,  which  would  be  good  against 
that  party  to  establish  such  payment,  is  admis- 
sible; as,  the  written  receipt  of  such  person. 
Qil9tm  V.  OiUan,  16  Vt.  464.  So,  a  verbal 
admission  of  payment.    Reed  v.  Riee,  25  Vt. 

ni. 

'80.  Habit  of  party.  Evidence  that  the 
defendant  was  prompt  and  punctual  in  the  pay 
ment  of  his  debts,  was  held  not  admissible  in 
aid  of  the  defense  of  payment.  Strang  v. 
BUeer,  85  Vt.  40. 

81.  Pecuniary  drcnmstances.  As  tend- 
ing to  disprove  the  plaiotilTs  claim,  which  had 
run  for  an  unusual  and  unreasonable  time,  but 
short  of  the  statute  of  limitations  ;^Held,  that 
evidence  was  admissible  that  the  plaiotifTs 
pecuniary  condition  was  such  as  to  make  it 
especially  inconvenient  and  burdensome  for 
him  to  go  unpaid,  and  that  the  defendant  had 
ail  along  possessed  the  means  of  paying  if  called 
upon.    /d. 

.82.  Presnmption.  Presumption  of  pay 
ment  of  a  bond  is  a  legal  inference  after  the 
lapse  of  twenty  years,  unless  satisfactorily 
rebutted.  The  circumstances  admissible  to 
rebut  such  presumption  must  be  such  as  pre- 
vented the  recovering  of  a  judgment.  The 
poverty  and  imprisonment  of  the  plaintiff,  and 
of  the  defendant,  and  that  the  plaintiff  sued  out 
a  writ  but  did  not  deliver  it  for  service,  are  not 
sufficient.     Rogers  v.  Judd,  5  Vt.  286. 

83.  Where  notes  signed  by  several  Joint 
principals  had  been  taken  up,  and  were  found 
in  the  possession  of  one  of  them;— iTtfM,  that 
such  posssesion  alone  did  not  furnish  a  pre- 
sumption of  payment  by  him.  Milie  v.  Hpde^ 
19  Vt.  59. 

84.  Ezecntion— Ii^nnction.  In  an  action 
of  debt  on  judgment,  the  presumption  of  pay- 
ment arising  from  the  non-production  of  an 
execution  issued  upon  it  was  heid  to  be  effect- 
ually rebutted  by  the  fact,  that  the  defendant, 
after  the  expiration  of  such  execution,  had 
obtained  an  injunction  against  the  collection  of 
the  judgment.    Bradlqf  v.  Brigg;  32  Vt.  95. 


L    RuLBS  OP  QsifBaAL  Appuoatiov. 
IL    Thb  Dsolabation. 

1.  In  general 

2.  How  aided  ^  pUa^  er  werdiet 

III.  Fleas. 

1.  Dilatorjf  pleas,  and  moUone  to  die- 

2.  Special  pleas  in  bar, 

8.     General  issue  ioith  notice, 

IV.  RSPUOATIOM. 

V.    Dbmukbbb. 

I.    RuLBS  OF  Gbnsbal  Appuoatiov. 

1.  English  language.  The  mark  commonly 
used  to  denote  dollars  (f ),  is  not  part  of  the 
English  language,  within  the  meaning  of  the 
statute  which  requires  pleadings,  etc.,  to  be  in 
the  English  language.  Clark  v.  Stoughton,  18 
Vt.  60. 

2.  So,  the  comnK>n  signs  for  d^^rees  and 
minutes  of  courses  in  surveying  (^  f)  are  in- 
sufficient in  an  indictment  against  a  town  for 
not  making  a  highway,  surveyed  and  laid  out  by 
such  designation  of  termini  and  courses.  State 
V.  Jericho,  40  Vt.  121. 

3.  The  term,  "Legislatiire."  The  term, 
legislature,  instead  of  general  assemblffi  is  well 
enough  in  pleading.  State  Treasurer  y.  Weeks, 
4  Vt.  216. 

4.  Sense  plain.  The  omission  of  a  nom- 
inative  case  in  a  pleading  does  not  vitiate, 
where  the  sense  is  plain.  WOUams  v.  WiUeon, 
1  Vt.  266. 

5.  Statntes  of  Other  States.  The  public 
statutes  of  another  State  are  treated  here  ss 
private  statutes,  as  to  the  necessity  of  pleading 
them.  Herring  v.  SekUng,  2  Aik.  12.  Peek  v. 
Hibbard.  26  Vt.  698. 

6.  Videlicet.  The  averments  of  a  plea 
must  be  made  in  direct  terms,  and  not  leave 
the  main  fact  as  matter  of  inference— as,  by 
stating  a  date  with  a  conUnuando  under  a 
mdeUcet.    Britton  v.  Bishop,  11  Vt.  70. 

7.  A  seemmg  repugnancy  created  by  the 
stating  of  dates,  in  stating  the  order  d  events 
in  the  performance  of  a  contract,  when  such 
dates  are  stated  under  ^aviVfefie^,  is  not  material, 
where  each  event  is  alleged  in  confonnity  to 
the  contract,  and  within  the  times  limited 
therein.    Stef>ens  v.  Chamberlin,  1  Vt  25. 

8.  Where  a  videUeet  is  followed  by  that 
which  is  material  and  necessary  to  be  alleged, 
it  is  considered  as  a  direct  and  positive  affirma- 
tion or  averment  which  is  traversable,  unless 
contrary  to  the  preceding  matter.  It  must  be 
proved,  when  material,  as  much  as  if  it  had 
been  averred  without  a  videlicet  A  videUeet 
never  renders  that  immaterial  which  would 
otherwise  be  material.    [Applied  to  a  material 


Digitized  by 


Google 


PLEADDfa,  1. 


529 


date  of  a  material  fact  laid  under  a  videlicet.} 
Ladue  ▼.  Ladue,  16  Vt.  189. 

9.  Directness  ~  Argmnentatiyeness. 
Whatever  facts  are  necessary  to  make  the  act 
charged  unlawful,  must  appear  by  averments, 
in  opposition  to  argument  and  inference; 
characterizing  it  as  contrary  to  law,  or  con- 
cluding contra  formam  itatuU,  does  not  help 
the  matter.    Adams  v.  Niohoh,  1  Aik.  816. 

10.  An  averment  in  pleading,  that  notes 
which  were  executed  and  made  payable  to  a 
married  woman,  during  coverture,  * 'became 
and  were  the  sole  property"  of  the  husband,  is 
not  a  sufficient  averment  that  the  husband 
reduced  them  to  his  actual  possession.  It 
is  rather  a  legal  conclusion  of  the  pleader. 
Steame  v.  Steams,  80  Vt.  218. 

11.  An  averment  in  a  plea  that  the  plain- 
tiif  was;  by  the  listers,  for  his  real  estate,  set  in 
the  grand  list  for  a  sum  named,  is  a  sufficiently 
direct  and  positive  averment  that  he  had  a 
grand  list  to  that  amount  for  real  estate. 
Adams  v.  Mpde,  37  Vt.  221. 

12.  An  averment  in  pleading  that  *'Joim  J. 
Crandall  became  bail  by  indorsing  his  the  said 
Crandall's  said  name  of  J.  J.  Crandall  on  said 
writ,  as  bail,"  &c.,  was  held  to  amount  to  an 
averment  that  he  indorsed  the  writ  by  the  name 
of  J.  J.  Crandall,  and  that  this  name  is  identi- 
cal with  John  J.  Crandall— Mkd  to  be  sufficient. 
Blood  V.  CrandaU,  28  Vt.  896. 

13.  An  averment  that  a  Judgment  was 
rendered  at  a  term  of  court  eommeneing  March 
28,  that  an  execution  issued  dated  March  29, 
and  was  committed  to  an  officer  April  26th 
following,  was  held  not  a  sufficient  averment 
that  it  was  so  committed  to  the  officer  within 
80  days  from  the  time  of  rendering  final  judg- 
ment.     MeK.  Ormsby  v.  Morris,  28  Vt.   711. 

14.  Oontinuoos  fact.  Where  a  fact,  con- 
tinuous in  its  nature,  is  averred  in  pleading  as 
existing,  it  is  to  be  taken  as  continuing  unless 
the  contrary  be  averred,  and  that  should  come 
from  the  opposite  party.  Except  in  pleas  of 
abatement,  it  is  not  necessary  that  the  defend- 
ant should  anticipate  in  his  plea  matter  appro- 
priate for  a  replication,  and  negate  it.  Kins- 
man V.  Page,  22  Vt  628.  Day  v.  AbboU,  15 
Vt.  682. 

15.  Oonditioll.  Where  a  condition  is  to  do 
a  thing  when  thereto  requested,  the  request  is 
a  p%rt  of  the  condition— a  traversable  fact— and 
must  be  averred  with  all  necessary  circum- 
stances of  time  and  place.  Jones  v.  Cooper, 
2Aik.54. 

16.  Profert.  Where  a  deed  is  the  founda- 
tion of  the  action,  the  declaration  must  make 
profert  of  it,  though  professed  to  be  set  out  in 
haee  verba.    Atutin  v.  JDillSy  1  Tyl.  808. 

17.  The  omission  of  a  profert,  when  neces- 
sary, is  only  cause  for  special  demurrer.  Wa^ 
V.  Swift,  12  Vt.  890. 


18.  Oyer.  The  defendant  is  not  entitled  to 
oyer  where  there  is  no  profert.  Where  profert 
is  unnecessarily  made,  the  defendant  is  not  on 
that  account  entitled  to  oyer,  but  must  plead 
without  it;  but  if  oyer  is  asked  for  and  is 
given,  he  may  make  use  of  it.  Story  v.  Kim-- 
baU,  6  Vt.  541. 

19.  Matter  of  record.  In  pleading  mat- 
ters of  record,  the  record  must  be  vouched  to 
verify  them.    Holden  v.  SeanUn,  80  Vt.  177. 

20.  Scire  fadas  against  bail  was  held  ill  on 
special  demurrer,  for  want  of  a  protU  patet 
per  recordum.     Wright  v.  BnfumeU,  2  Vt.  117. 

21.  Oontradicting  record.  A  pleading  is 
bad,  which  contradicts  a  record  by  matter  in 
pais.    Lapham  v.  Briggs,  27  Vt.  26. 

22.  Departure.  Instance  of  a  departure 
in  pleadbig.  ffoughton  v.  JetceU,  2  Tyl.  188. 
Joslyn  V.  Taylor,  88  Vt.  470. 

23.  Instance  of  a  departure  in  a  replication  ; 
repugnancy;  no  denial  of  facts  stated  in  the 
plea,  nor  avoidance,  Ac.  Watson  v.  Joslyn, 
29  Vt  455. 

24.  Duplicity.  If  the  facts  alleged  in  a 
plea  are  ever  so  multifarious,  yet  if  they  all  go 
to  make  up  one  entire  result  and  require  but 
one  answer,  there  is  no  duplicity.  Torrey  v. 
Field,  10  Vt.  858,  412.  Waddams  v.  Bum^ 
ham,  1  Tyl.  288. 

25.  Several  nuitters  in  a  plea  do  not  render 
the  plea  double,  if  they  are  constituent  parts 
of  the  same  entire  defense,  or  are  alleged  as 
inducement  to,  or  as  a  consequence  of,  another 
fact.     MoU  V.  ffasen,  27  Vt.  208. 

26.  In  order  to  determine  whether  a  plea  is 
double,  reference  must  be  had  not  only  to  the 
matter,  but  also  to  the  general  frame  and 
structure,  of  the  plea.  Where  two  defenses  are 
combined  in  one  plea,  it  is  not  necessary  that 
each  should  be  a  sufficient  defense  in  order  to 
render  the  plea  double.  The  plea  in  this  case 
was  held  bad  for  duplicity.  Vaughan  v. 
EverU,  40  Vt.  596. 

27.  In  trespass  de  bonis,  the  defendant 
pleaded  in  bar  the  organization  and  existence 
of  a  school  district,  the  warning  and  holding 
of  a  school  meeting,  the  voting  of  a  tax,  the 
plaintiff's  liability  to  be  taxed,  the  assessment 
of  the  tax  by  the  prudential  committee,  the 
issuing  and  delivery' of  the  tax  warrant  to  the 
defendant,  who  was  collector,  and  his  proceed- 
ings under  it  in  taking  the  property,  &c. : 
RepUeation,  that  said  supposed  tax  **was  not 
legally  and  duly  assessed  by  the  then  prudential 
committee  of  said  school  district  upon  the  lists 
of  said  district."  Held,  upon  special  demurrer, 
that  the  replication  presented  but  a  single 
issue,  viz :  the  actual  assessment  by  the  pru- 
dential committee,,  and  whether,  from  the  vote 
of  the  district  and  the  grand  list,  they  did  truly 
ascertain  and  fix  the  amount  to  be  paid  by  each 
person  liable  to  be  taxed— all  the  proceedings 

84 


Digitized  by 


Google 


580 


PLEADING,  IL 


preliminary  to  such  aaaessment  being  admitted 
by  ttie  pleadings.  Mou  v.  Hinda,  28  Vt.  279. 
a,  (7.,  29  Vt.  188. 

II.    Thb  Dsolabation. 

1.  In  QenercU. 


28.  Is  part  of  the  writ.  By  G.  8.  c.  88,  a. 
9.,  the  writ  and  declaration  are  blended  in  one 
inatrumeDt,  and  the  declaration  it  thereby  made 
a  part  of  the  writ.  Hence,  the  writ  may  be 
referred  to,  to  aid  a  defective  averment  in  the 
declaration  proper ;  as,  that  one  of  the  plaiDtiffs 
is  wife  of  the  other.  Church  v.  WeMtnd'Mtery 
46  Vt.  880. 

29.  Beyeral  coimts.  Every  special  count 
must  contain  in  itself  all  the  averments  neces> 
•ary  to  show  a  cause  of  action.  FarnMoorth  v. 
IfMon,  Brayt.  192. 

30.  Where  a  declaration  contains  several 
counts,  each  for  a  separate  cause  of  action,  each 
count  should  be  complete  in  itself  and  not 
require  aid  by  reference  to  the  others.  Where 
only  such  general  reference  is  made,  the  court 
cannot  be  required  to  look  into  the  pleadings 
and  assort  the  parts,  and  appropriate  them  in 
aid  of  the  needy  counts.  HoUon  v.  Mtutgy,  80 
Vt865. 

31.  Declaration  on  record.  In  declaring 
upon  a  miftter  of-  record  of  a  Justice  court,  it  is 
not  necessary  to  set  forth  the  proceedings  at 
large,  as  by  a  transcript,  but  only  to  aver  the 
facts  with  a  praut  patet  per  recordum,  Chit- 
tenden  v.  CatUn,  2  D.  Chip.  22. 

32.  — on  contract.  A  written  contract 
must  be  declared  on  according  to  its  legal  effect, 
and  not  by  setting  out  its  words.  It  cannot  be 
referred  to,  and  so  be  made  a  part  of  the  declara- 
tion, as  is  done  in  chancery.  E8U$  v.  Whipple, 
12  Vt.  873. 

33.  To  declare  upon  a  contract  in  the  words 
of  it,  is  sometimes  sufficient,  and  sometimes 
not.  That  depends  upon  the  degree  of  precis- 
ion with  which  the  contract  is  drawn.  The 
declaration  should  be  certain  to  a  certain  intent, 
and  when  the  contract  is  not  so,  but  is  vague 
and  uncertain,  the  pleader  must  intelligently 
express  that  view  of  the  contract  upon  which 
the  claim  is  founded ;  otherwise,  the  declara- 
tion will  be  bad  on  demurrer,  and,  many  times, 
on  motion  in  arrest.  But  if  described  in  the 
words  of  the  contract,  there  cannot  be  said  to 
be  a  variance.  RoyaUon  v.  R.  d  W,  Turnpike 
Co.,  14  Vt.  811. 

34.  Declaration  upon  a  note,  or  written  con- 
tract,  for  the  payment  of  a  certain  sum,  at  a 
certain  time  and  place,  in  certain  due-bills<— 
omitting  to  aver  that  the  plaintiff  was  present 
then  and  there  ready  to  receive  them,— 
ffeld  gbod — certainly,  after  verdict.  Carpenter 
V.  Coit,  1  D.  Chip.  88. 


35.  In  the  case  of  mutual  covenantA,  where 
the  declaration  avers  that  the  defendant  has 
disabled  himself  from  performance,  the  plaintiff 
need  not  aver  a  tender  of  performance  on  his 
part,  but  must  aver  that  he  was  ready  and  will- 
ing to  perform.  8Uno  v.  Stevens,  7  Vt  27. 
Jotlifn  V.  Taylor,  88  Vt.  470. 

36.  Matter  of  evidence.  C.  8.  c.  20,  s. 
12,  provided  that  a  contract  with  a  school- 
teacher for  teaching  should  be  null  and  void  if 
he  should  fail  to  obtain  a  certificate  of  qualifi- 
cation before  the  commencement  of  the  school. 
In  an  action  by  a  teacher  upon  such  contract ;~ 
Held,  that  the  declaration  need  not  aver  that  he 
had  obtained  such  certificate  ;  that  this  is  mat- 
ter of  evidence  pertaining  to  the  remedy. 
Dayan  v.  School  DUt.  Montgomery  85  Vt.  520 ; 
and  see  Kent  v.  Lincoln,  82  Vt.  591. 

37.  Ooneideration.  A  contract  was  set 
out  in  a  plea  as  made  **  upon  a  good  and  valu- 
able consideration."  Held  insufficient  on  gen- 
eral demurrer.  The  consideration  should  be 
set  out,  that  the  court  may  see  that  it  is  a  good 
and  valuable  one— that  it  is  legally  sufficient. 
A  demurrer  does  not  admit  this.  It  admits 
such  facts  only  as  are  well  pleaded.  Marshall 
V.  Aiken,  25  Vt.  827.  (See  Paddock  v.  Jonet, 
40  Vt.  474.) 


2.  How  aided  by  plea,  or  verdict, 

38.  Aided  by  plea.  A  plea  may,  by  a 
direct  admission  of  facts  omitted  or  obscurely 
expressed  in  the  declaration,  aid  the  declara- 
tion ;  it  may,  by  intendment,  aid  that  which  is 
defectively  set  forth ;  but  will  not,  by  intend- 
ment, aid  that  which  is  the  very  gist  and  point 
of  tne  action.  Balaton  v.  Strong,  1  D.  Chip. 
287.     Poet  144. 

39.  Aided  by  verdict.  A  motion  in  arrest 
for  the  insufficiency  of  the  declaration  will  not 
prevail,  where  it  contains  the  substance  oi  a 
good  declaration,  and  all  the  facts  necessary  to 
a  recovery,  though  imperfectly  stated.  Battlee 
V.  Braintree,  14  Vt.  848.  Closeon  v.  Staples, 
42  Vt.  225. 

40.  Defects  merely  formal  are  aided  by  ver- 
dict ;  and  many  defects  which  would  be  reached 
by  general  demurrer  are  also  cured  by  verdict. 
The  omission  of  that  which  must  necessarily  be 
presumed  to  have  been  proved  on  trial,  is  not 
cause  of  arrest;  but  nothing  is  presumed  to 
have  been  proved,  which  is  not  expressly  stated 
in  the  declaration,  or  necessarily  implied  from 
those  facts  which  are  stated.  Vadakin  v. 
Soper,  1  Aik.  287.  Keyee  v.  Throop,  2  Aik.  276. 

41.  The  language  of  a  declaration  is  to  be 
favorably  construed  to  sustain  a  verdict ;  as, 
where  an  equivocal  term  is  used.  Manwell  v. 
Manwell,  14  Vt.  14. 

42.  A  declaration,  ill  on  demurrer,  may  be 
good  after  verdict  on  motion  in  arresL    After 
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verdict,  every  reasonable  presumption  should  be 
made  in  favor  of  the  sufficiency  of  pleadings. 
A  title  defectively  stated  is  cured  by  verdict, 
but  not  a  defective  title.  Broum  v.  ffiteheoek, 
28  Vt.  453.  Lineoln  v.  Blanchard,  17  Vt.  464. 
4S.  Judgment  will  not  be  arrested  after  ver- 
dict, for  lack  of  an  essential  averment  in  the 
declaration  which  is  contained  by  implication 
in  the  averments  used,  or  which  may  be  con- 
sidered to  have  been  proved  as  a  part  of  what 
is  alleged.  Morqf  v.  H&man,  10  Vt.  565 ;— 
which  is  implied  or  must  have  appeared  in 
proving  what  is  actually  alleged.  Needham  v. 
McAuUy,  18  Vt.  68.  Lincoln  v.  Blanchard. 
Brown  v.  Hiteheook.  CurUa  v.  Bwrdiek,  48  Vt. 
166. 

44.  In  an  action  upon  an  award  embracing 
the  arbitrator's  fees,  the  court  refused  to  arrest 
Judgment  upon  a  verdict  for  the  plaintiff  includ- 
ing such  fees,  although  the  declaration  did  not 
aver  that  the  plaintiff  had  paid  them.  He 
could  not  have  recovered  them  without  such 
proof.    Blanehard  v.  Murray,  15  Vt.  548. 

45.  Under  G.  S.  c.  52,  s.  17,  requiring  an 
action,  for  an  injury  causing  death,  to  be  brought 
by  the  personal  representative  of  the  deceased 
within  two  years  from  the  decease,  the  declara- 
tion averred  the  date  of  the  decease,  and  this 
date  was,  in  fact,  within  two  years  from  the 
commencement  of  the  suit ;  but  it  did  not  aver 
(otherwise)  that  the  decease  occurred  within 
such  two  years.  On  motion  in  arrest  \—Held, 
that  the  declaration  was  sufficient ;  and  the  fact 
being  one  which  was  necessary  to  be  proved  in 
order  to  a  recovery,  it  would,  after  verdict,  be 
presumed  to  have  been  proved,  even  if  the  time 
of  the  decease  had  not  been  alleged  at  all.  HiU 
V.  N€W  Haf)en,  87  Vt.  501. 

46.  In  case  for  fraudulent  representations  as 
to  land  sold,  the  declaration  alleged  that  the 
plaintiff  bargained  with  the  defendants  to  buy 
of  them  a  certain  piece  of  land ;  that  said  land 
was  described  in  a  deed  from  the  defendants  to 
the  plaintiff ;  and  that  the  plaintiff  purehcued  of 
the  defendants  the  land  described  in  said  deed. 
Held,  on  motion  in  arrest,  that  the  word  pur- 
chased implied  payment  of  a  price,  and  that  the 
presumption  was  ^hat  these  several  averments 
of  the  declaration  were  proved  on  trial.  Motion 
overruled.     Curtis  v.  Burdick,  48  Vt.  166. 

47.  Defects  in  a  declaration  in  the  state- 
ment of  value,  kinds  and  enumeration  of 
articles  of  property,  &c.,  were  held  cured  by 
verdict.  Wetherbee  v.  Foster,  5  Vt.  186.  Fuller 
V.  Fuller,  4  Vt.  128. 

48.  The  lack  of  averring  a  special  demand, 
when  necessary,  is  cured  by  verdict.  Bliss  v. 
Arnold,  8  Vt.  252. 

49.  A  declaration  in  debt  for  goods  sold  and 
delivered  was  held  good  after  verdict,  where 
there  was  no  averment  that  the  goods  were  so 


of  the  defendant."    DurrUl  v.  Lawrence,  10 
Vt.  517, 

50.  A  new  or  an  amended  declaration,  not 
concluding  with  an  ad  damnum,  but  where  the 
ad  damnum  was  set  forth  in  the  original  decla- 
ration, was  held  sufficient  on  motion  in  arreM» 
It  must  be  considered  as  referring  to  the  original 
deckration.    PwrUn  v.  Bundy,  18  Vt.  588. 

51.  Whatever  may  be  the  rule  in  regard  to 
supplying  what  is  necessary  in  one  count  by 
reference  to  others,  where  the  objection  to  such 
reference  is  taken  by  special  demurrer,  such 
objection  cannot  prevail  on  motion  in  arrest. 
Curtis  V.  Belknap,  21  Vt.  488. 

52.  In  a  declaration  to  recover  for  woriL 
done  in  building  a  railroad,  upon  a  contract  in 
which  it  was  agreed  that  the  payments  should 
be  made  from  time  to  time  according  to  esti- 
mates of  the  engineers  of  the  amount  of  work 
so  done,  it  was  hM,  on  motion  in  arrest,  that 
an  omission  to  aver  that  such  estimates  had 
been  made  was  cured  by  an  averment  that  it 
was  the  duty  of  the  defendant  to  have  such 
estimates  made,  and  that  it  was  throu^^  his 
fault  that  they  were  not  made.  Camp  v.  Barker, 
21  Vt.  469. 

53.  In  declaring  upon  a  promise,  the  want 
of  an  averment  of  consideration,  or  the  averment 
of  an  insufficient  consideration,  is  not  cured  by 
verdict.     VadaHn  v.  Soper,  1  Aik.  287. 

54.  Counts  in  ease  for  a  false  warranty  can- 
not be  joined  with  a  count  in  astumptU  upon 
an  express  warranty.  After  a  general  verdict 
in  such  case  for  the  plaintiff,  judgment  was 
arrested  on  motion.    Joy  v.  HiU,  86  Vt.  888. 

55.  In  a  plea  which  should  have  concluded 
to  the  country,  the  conclusion  was  wholly 
omitted.  Held  good  after  verdict.  Steams  v. 
BUams,  82  Vt.  678. 

56.  Gk)o4  and  bad  eoiuts.  Where  one 
count  of  a  declaration  is  fatally  defective, 
although  joined  with  other  good  counts,  and 
the  verdict  is  general,  judgment  will  be  arrested 
Haselton  v.  Weare,  8  Vt.  480.  Bloss  v. 
KiU/ridge,  5  Vt.  28.  Harding  v.  Cragin,  8  Vt. 
501.  Walker  v.  Bargeant,  11  Vt.  827.  Wood 
V.  8coU,  18  Vt.  47.  Needham  v.  MoAuley,  lb, 
68.  Sylvester  v.  Downer,  18  Vt.  82.  BarreU, 
J.,  in  Joy  V.  HiU,  86  Vt.  886.  Dunham  v. 
Powers,  42  Vt.  1. 

57.  The  same  doctrine  applied  to  a  declara- 
tion in  set-off.  Bloss  v.  KiUridge,  Walker  v. 
Sargeant. 

58.  The  above  rule  criticised  in  Wood  v. 
ScoU,  18  Vt.  47.  Whitcomb  v.  WoleoU,  21  Vt. 
868.  Camp  v.  Barker,  lb.  469.  McDuffee  v. 
Magoon,  26  Vt.  518 ;  and  apparently  held,  that 
where  it  appears  that  the  evidence  was  appli- 
cable solely  to  the  good  counts,  a  general  ver- 
dict will  be  sustained;  or  that  it  would  be 
presumed  that  the  verdict  was  upon  the  good 


sold,  &c.,  "at  the  special  instance  and  request !  counts  only,  the  contrary  not  appearing. 
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09.  J9'oU.  Now  settled  bj  ttat.  18<I6,  No. 
12,  enacting  that  where  the  counts  are  for  the 
same  canse  of  action,  a  general  verdict  in  such 
case  "  shall  be  deemed  as  the  finding  of  the  jury 
on  the  good  ooont  or  counts,  unless  it  other- 
wise appears,''  &c, 

60.  But  unless  for  the  $ame  cause  of  action, 
the  judgment  in  such  case  will  be  arrested; 
and  so  done  in  Dunham  y.  Powen,  42  Vt.  1. 
KimmiB  T.  StOes,  44  Yt.  851. 

61.  Where  it  appears  by  the  whole  record 
that  the  verdict  was  in  no  part  founded  upon 
a  defective  count,  the  judgment  will  not  be 
arrested  on  account  of  the  defective  count, 
though  the  verdict  be  general.  MarUgamery  v. 
Maynard,  88  Yt.  450. 

m.    Pleas. 

1.  Dilatory  plea$  and  motion$  to  dimntsi, 

62.  Wtle  of  plea.  By  our  practice,  the 
title  to  a  plea  is  of  very  little  importance.  It 
is  sufficient  if  it  follows  the  docket  entry,  and 
identifies  the  suit.  Bo  held,  as  to  a  plea  in 
abatement.     Cleft  v.  Hoeford,  12  Yt.  296. 

63.  Time  of  pleading— Waiver.  Matter 
in  abatement,  simply,  must  be  pleaded  at  the 
earliest  opportunity,  or  it  is  waived  ;— as,  in  a 
justice  suit,  on  the  first  day  of  appearance. 
MoflrUn  v.  Blodget,  1  Alk.  875.  8Ume  v.  Proc- 
tor,  2  D.  Chip.  108. 

64.  Where  a  justice  suit  was  postponed  by 
agreement  of  parties  to  a  future  day,  without 
an  express  reservation  of  the  defendant's  right 
to  insist  up<m  dilatory  matter  .—Held,  that  such 
right  was  thereby  waived.  Wheeloek  v.  8ear», 
19  Yt.  559. 

66.  So,  where  a  suit  by  order  of  the  county 
court  was  allowed  to  be  entered  later  than  the 
time  fixed  by  the  rules  of  practice  for  such 
entry,  and  later  than  the  day  fixed  by  the  rules 
for  filing  dilatory  pleas  'y—Heldy  that  without 
reservation,  in  the  order,  of  the  right  to  file  such 
plea,  the  right  was  waived.  Doto  v.  School 
Diet,  Wakten  46  Yt.  106. 

66.  A  personal  privilege  must  be  seasonably 
asserted,  or  it  is  waived ;— this  applied  to  the 
place  of  trial.    Forbes  v.  Davison,  11  Yt.  060. 

67.  Defect  of  trial  venue  in  the  writ  is  cured 
by  appearance,  and  trial  upon  the  merits. 
Stone  V.  Van  Curler,  2  Yt.  115. 

68.  In  an  action  of  book  account,  before  a 
justice,  against  the  defendant  and  another, 
there  was  no  service  on  the  other  nor  excuse 
therefor.  The  defendant  entered  a  general 
appearance  before  the  justice  and  went  to  trial 
on  the  general  issue.  On  appeal,  the  defendant 
pleaded  in  abatement  the  want  of  service  on 
the  other  defendant.  HM,  that  the  plea  was 
bad,  as  being  out  of  time,  and  that  the  defect 
was  waived.    Pike  v.  Blake,  8  Yt.  400. 


The  objection  to  a  writ,  that  no  minute 
of  the  true  time  of  issuing  it  was  entered  upon 
it,  as  required  by  O.  8.  c.  62,  must  be  Uiken  at 
the  earliest  opportunity ;— as,  on  the  return  day 
of  a  justice  writ ;  or,  at  the  first  term  in  the 
county  court,  under  the  rule  applicable  to 
matters  in  abatement.  Otherwise,  the  objec- 
tion is  waived.  Pollard  v.  Wilder,  17  Yt.  48. 
Wheeloek  v.  Sears,  19  Yt.  559.  ffiU  v.  Morey, 
26  Yt.  178. 

70.  Where  a  judgment  against  the  defend- 
ant, rendered  by  default  by  a  justice  in  an 
action  for  a  penalty,  had  been  set  aside  on 
petition  to  the  county  court,  and  the  cause 
there  entered  •,— Held,  in  the  absence  of  any 
rule  made  as  to  dilatory  defenses,  that  the 
court,  at  the  first  term,  properly  entertained  a 
motion  to  dismiss  the  action  for  want  of  the 
required  minute  of  the  true  day,  &c.,  when  the 
writ  was  signed— that  being  the  defendant's 
first  opportunity.  School  Diet.  Granby  v.  Aus- 
tin, 46  Yt.  90. 

71.  In  an  action  on  a  probate  bond,  under 
Q.  8.  c.  60,  8.  2,  an  objection  that  the  prosecu- 
tor's name  was  not  indorsed  on  the  writ,  was 
held  waived  by  continuance  and  trial  on  the 
merits, or  on  demurrer.  Probate  Court  v.  Strong, 
24  Vt.  146 ;  and  see  82  Yt.  775. 

72.  A  writ  not  signed  by  any  proper 
authority,  is  not  absolutely  or  incurably  void, 
but  is  confirmed  and  the  defect  waived,  by  the 
appearance  of  the  defendant  and  pleading  to 
the  merits  without  objection  to  the  process. 
Tlie  objection  is  in  substance  merely  dilatory, 
and  must  be  presented,  if  at  all,  at  the  first 
opportunity.     Huntley  v.  Henry,   87  Yt.  165. 

73.  After  plea  of  not  guilty,  and  the  com- 
mencement of  the  trial  of  a  liquor  prosecution 
on  appeal  from  a  justice,  the  respondent  filed  a 
motion  to  disiriss,  alleging  that  the  justice  acted 
as  attorney  and  counsel  for  the  8tate  upon  the 
trial  before  himself.  Held,  that  the  court  pro- 
perly refused  to  entertain  the  motion ;  (1), 
be<*ause  not  founded  upon  any  fact  or  matter  of 
record  apparent  upon  the  face  of  the  proceed- 
ings ;  (2),  because  not  seasonably  made.  State 
V.  Haynes,  85  Yt.  565. 

74.  The  appearance  of  a  loreign  corporation 
by  counsel  at  the  first  term  and  suffering  a  gen- 
eral continuance  at  that  and  the  next  term,  are 
a  waiver  of  all  dilatory  pleas,  and  of  all  objec- 
tions to  the  service  of  the  writ.  Stanton  v. 
Proprietors  of  the  Haterhill  Bridge,  47  Yt.  172. 

75.  Where  a  plea  in  abatement  is  filed  out 
of  time,  as  after  the  first  term,  such  objection 
can  be  taken  advantage  of  by  demurrer.  The 
plaintiff  may  either  sign  judgment,  move  to 
have  the  plea  set  aside,  or  demur.  Jennison  v. 
Hapgood,  2  Aik.  81. 

76.  SembU,  if  the  county  court  sustains  a 
motion  to  dismiss,  and  the  record  shows  that 
the   motion    was    not    seasonably   filed,  the 
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Bupfetne  court,  on  exceptions,  will  hold  it  error. 
Ikfw  Y.  School  JHst,  Waiden  46  Vt  108— ciUng 
PoUard  v.  Wilder,  16  Vt.  605,  note. 

77.  Distinction  between  plea  and  mo- 
tion. A  motion  to  dismias  is  confined  to  cases 
where  the  defect  is  apparent  upon  the  face  of 
the  record,  or  papers,  on  inspection.  That 
which  requires  proof  aliunde^  must  be  presented 
by  plea  in  abatement  upon  which  an  issue  can 
be  formed.  Conn,  dk  Past,  M,  JR.  Co,  v. 
BaO^,  24  Vt.  465.  WaUrford  v.  Brookfleld, 
2  Vt.  200.  Cuker  v.  Baleh,  28  Vt.  618.  Bliss 
V.  Smith,  42  Vt.  1»8.  Johnson  ▼.  Williamsy  48 
Vt.  565. 

78.  (Generally,  causes  for  dismissing  the 
action,  and  causes  of  abatement,  apparent 
frmn  the  papers  on  file  which  constitute  the 
proceedings  in  the  cause,  though  not  of  recoitl 
in  the  strict  technical  sense,  may  be  taken 
advantage  of  by  motion.  Peck,  J.,  in  Bent  ▼. 
Bent,  48  Vt.  44.    Bennett  v.  Allen,  80  Vt.  684. 

79.  Reference  to  writ.  In  a  motion  to 
dismiss  for  an  apparent  defect  in  the  writ,  it  is 
not  necessary  to  make  such  specific  reference  to 
the  writ  as  in  a  plea  in  abatement,— the  writ 
being  under  the  hand  and  eye  of  the  court. 
Bamet  v.  Emer^,  48  Vt.  178. 

80.  A  written  motion  to  dismiss  a  suit 
because  "no  minute  of  any  recognizance,"  Ac, 
**  was  made  upon  the  plaintiff's  writ,"  &c,  was 
met  by  a  parol  demurrer.  Meld,  that  the  writ 
was  tacitly  referred  to,  and  so  as  to  authorize 
an  inspection  of  the  writ  to  determine  the  truth 
and  sufficiency  of  the  motion.  Perkins  y. 
Walker,  16  Vt.  240. 

81.  A  plea  in  abatement  which  verifies  the 
facts  by  the  record,  may  be  treated  as  a  motion 
to  dismiss,  and,  as  suc^,  be  sufficient.  Grai/ 
V.  Flowers,  24  Vt.  588. 

82.  A  plea  in  abatement,  defective  in  form 
as  such,  was  held  good  as  a  motion  to  dismiss 
for  want  of  a  recognizance  for  costs  in  the  writ 
WMttaker  v.  Perry,  87  Vt.  681 ;  and  see  Bar. 
net  V.  EfMfry,  48  Vt.  178. 

83.  So,  where  a  defective  plea  showed,  by 
the  record,  want  of  jurisdiction  in  the  court. 
Ferris  ▼.  Ferris,  25  Vt.  100. 

84.  Matter  in  abatement  to  be  proved  by 
evidence  aliunde  the  record,  though  (perhaps) 
allowed  to  be  urged  in  the  form  of  a  motion, 
must  be  so  presented  by  averment  that  a  trav- 
erse  of  the  averment  shall  form  an  issue,  the 
finding  of  which,  either  way,  will  definitely 
settle  the  legal  right  involved.  Barrows  v.  Mc- 
Oowan,  89  Vt.  288.  StaU  v.  Intoxieating 
Liquor,  44  Vt.  208. 

85.  A  motion  to  abate  a  writ,  made  return- 
able to  Franklin  county  court,  averred  that  the 
plaintiff  resided  at  Buffalo  in  the  State  of  New 
York,  and  the  defendant  at  Cambridge  in  the 
county  of  Lamoille.  Held  ill  on  demurrer; 
because,  on  a  traverse,  a  nef^tUte  finding  of 


either  or  both  the  issues  would  not  defermine 
the  right  to  bring  the  suit  in  Franklin  county. 
Ba/rrows  v.  McGowan. 

88.  In  deciding  the  sufficiency  of  a  plea  in 
abatement,  the  court  will  not  look  into  the  writ 
and  officer's  return,  unless  they  are  referred  to 
in  the  plea.    Pearson  v.  French,  9  Vt.  849. 

87.  But  may,  if  so  referred  to.  Ingraham 
V.  Lektnd,  19  Vt.  804. 

88.  Requisites  of  plea  in  abatement.  A 
plea  in  abatement  must  stand  good  by  itself, 
and  cannot  be  aided  by  facts  alleged  in  thev^rit 
or  declaration,  unless  expressly  referred  to. 
Bowman  v.  Stowell,  21  Vt.  809. 

89.  In  a  plea  in  abatement  for  defective  ser- 
vice of  a  writ,  an  omission  to  lay  traversable 
facts  with  time  and  phice,  was  held  not  supplied 
by  a  general  reference  to  the  writ  and  return. 
Morse  v.  Jfash,  80  Vt  76. 

W.  A  plea  in  abatement  cannot  be  helped ' 
by  matters  alleged  in  subsequent  pleadhigs;  as,' 
a  rejoinder.    Lincoln  v.  Thrall,  84  Vt.  110. 

91.  More  than  one  plea  in  abatement  is  nol 
warranted  by  either  the  common  law,  or  the 
statute.  Where  three  such  pleas  were  filed  in 
one  suit  ',—Held,  that  the  plaintiff  was  not  con-> 
fined  to  a  motion  to  have  all  the  pleas  but  one 
taken  from  the  files,  but  he  might  demur  gen- 
erally ;  and  such  pleas  were  held  ill  for  dupli- 
city, on  general  demurrer.  Culver  v.  Bakih^  28 
Vt.  618. 

92.  One  prayer  of  Judgment  in  one  plea, — 
as,  in  a  plea  in  abatement,— is  as  good  as  more. ' 
Gray   v.   Flowers,  24  Vt    588.    Landon  v. 
RoberU,  20  Vt.  286. 

93.  A  plea  in  abatement  which  avers  matter 
dehors  the  record,  is  defective  by  having  a  prayer 
of  judgment  both  in  the  conunencement  and 
the  conclusion  of  the  plea.  It  should  only  con- 
clude with  such  prayer.  Smith  v.  Chase,  89 
Vt.  89.    Landon  v.  Boberts, 

94.  Whether  such  informality  is  a  fatal 
defect  on  demurrer— ^(viv.  It  seems  not.  See 
cases  above,  and  Oray  v.  Flowers,  24  Vt  585. 
Wires  v.  Oriswold,  26  Vt.  97.  Morse  v.  JiaA, 
80  Vt  80.    Fsseit  v.  Prentiss,  6  Vt.  58. 

95.  In  a  plea  in  abatement,  a  prayer  that 
the  writ  may  be  quashed  is  equivalent  to 
a  prayer  of  judgment  of  the  writ,  that  it  abate. 
Oray  V.  Flowers,  24  Vt.  588. 

96.  All  defects  in  pleas  in  abatement  are 
reached  by  a  general  demurrer.  lb,  Landon 
V.  Roberts,  20  Vt.  286. 

97.  A  plea  in  abatement  which  depends  for 
its  support  on  conclusions  which  are  the  result 
of  an  inference,  or  an  argumentative  demon- 
stration, is  fatally  defective.  Sumner  v.  Sinn- 
fwr,  86Vt  105. 

98.  An  averment  in  a  plea  in  abatement 
that  the  defendant  resided  ''in  the  town  of 
Burlington,  and  not  elsewhere,"  was  held  insuffi- 
cient, on  demurrer,  to  present  the  issue  that 
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tbe  defendant  did  not  reside  in  the  town  of 
CharioCte.    Durand   y.   GHmeoid,  26  Vt.  48. 

99.  An  averment  in  a  plea  in  abatement 
that  the  writ  waa  senred  by  A  B,  **a  wnUabkj 
Ac"  is  merely  descriptive  of  the  person,  and  is 
not  a  sufficient  averment  that  A  B  was  con- 
stable, or  that  he  served  the  writ  in  that  capa- 
city.    Sumner  v.  Sumner,  86  Vt.  105. 

100.  A  plea  in  abatement  to  the  service  of  a 
writ,  mnst  directly  and  fully  negate  any  other 
service,  either  by  the  same  or  any  other  officer. 
Jfane  v.  Hash,  80  Vt.  76.    80  Vt.  80. 

101.  A  plea  in  abatement  for  defective  ser- 
vice of  a  writ,  averring  that  it  does  not  appear 
by  the  officer's  return  upon  the  writ,  that  he 
left  with  the  defendant  a  true  copy  of  the  writ, 
&c.,  was  held  ill,  for  stating  the  fact  argumenta- 
tively.    HiU  v.  Powers,  16  Vt.  516. 

102.  So  also,  where  the  averment  was 
''although  said  writ  was  served  by  copy,  &c" 
Pearmm  v.  French,  0  Vt.  840. 

103.  A  plea  in  abatement  that  H  F,  *'by 
whom  the  writ  was  served,  was  not  at  the  time 
of  service  a  person  duly  authorized  and  quali- 
fied by  law  to  serve  the  same,"  was  held  ill. 
Crane  v.  Warner,  14  Vt.  40. 

104.  A  plea  in  abatement  for  defect  of  ser- 
vice of  the  writ,  averred  that  the  writ  was 
served  by  A  B  **as  first  constable  of,'*  &c. ;  and 
made  reference  to  the  writ,  and  the  return 
thereon  which  was  signed  *'A  B,  first  ton- 
stable,^'  and  averred  that  A  B  was  not  first 
constable.  Held  defective,  by  not  averring 
that  A  B  did  not  serve  the  writ  in  any  other 
capacity  than  as  first  constable,  since  he  might 
have  done  it  as  second  constable,  sherifT,  &c. ; 
and  that  the  addition  of  his  name  of  office  in 
the  signhig  of  his  return  was  not  conclusive  of 
the  fact  that  he  served  the  writ  in  no  other  capa- 
city.   Smith  V.  Chaee,  80  Vt.  80. 

105.  A  plea  in  abatement  averred  that  J  H, 
*'the  Justice  of  the  peace  who  signed  said  writ" 
''was  at  the  time  of  signing  said  writ"  *'as  jus- 
tice  of  the  peace  as  aforesaid,  and  still  is 
related  to  said  defendant  withhi  the  fourth 
degree  of  affinity."  Hdd  ill,  (1),  in  not  aver- 
rinitf  ^v«^  ^  <<^  of  recital,  that  the  writ  was 
signed  by  J  H ;  (2),  in  not  averring  that  the 
writ  was  not  otherwise  signed,  at  the  time  of 
derviee,  than  by  J  H  ;  (8),  in  not  averring  the 
particular  relationship  which  constituted  the 
affinity.  London  v.  RoberU,  20  Vt.  286,  citing 
Pearson  v.  French,  0  Vt.  840. 

106.  Book  account:  The  plaintiff  was 
described  in  the  writ  as  of  New  York  and  the 
defendant  as  of  Rutland  in  the  county  of  Rut- 
land. The  writ  was  returnable  to  Rutland 
county  court.  Plea  in  abatement,  that  the 
defendant  did  not,  at,  Ac.,  reside  in  the  county 
of  Rutland,  but  did  reside  at  Woodstock  in  the 
county  of  Windsor.  Replication,  that  the  defend- 
ant,  at,  ^.,  did  not  reside  iv  Wopdstgqk,  but 


did  reside  in  the  county  of  Rutland.  On  issue 
joined  and  trial  by  the  court,  the  court  found 
that  the  defendant  did  not,  at,  &c.,  reside  in  tbe 
county  of  Rutland,  but  did  not  find  where  his 
actual  residence  was,  and  thereupon  rendered 
judgment  that  the  writ  abate.  Held  errcme- 
ous ;  aud  the  supreme  court  reversed  the  judg- 
ment, and  rendered  judgment  that  the  defend- 
ant account,  and  appointed  an  auditor^  Van- 
derburg  v.  Clark,  22  Vt.  185.     18  Vt.  501. 

107.  In  an  action  by  the  guardian  of  an 
insane  person  In  l>ehalf  of  his  ward,  a  plea  in 
abatement  for  the  pendency  of  a  former  action, 
&c.,  was  held  ill,  because  it  did  not  aver4hat 
the  first  action  was  commenced  before  the 
plaintiff  was  placed  under  guardianship,  or  that 
it  was  commenced  by  the  procurement  or 
assent  of  the  guardian.  Lincoln  v.  Thrall,  84 
Vt.  110. 

108.  A  plea  in  abatement  in  replevin,  averred 
that  the  writ  was  served 'upon  a  day  named, 
and  that  neither  before  that  day,  nor  t^fter,  was 
any  bond  taken,  &c.  Held  ill,  for  not  includ- 
ing the  day  of  service.  Bent  v.  Bent,  48  Vt. 
42. 

109.  Where  there  were  three  defendants, 
a  plea  in  abatement  averred  matter  in  abate- 
ment applicable  to  but  two  of  them,  and 
prayed  judgment  that  the  writ  abate  as  to  all. 
Held,  that  the  prayer  was  too  large,  and  the 
plea  insufficient.    BUm  v.  Smith,  42  Vt.  108. 

110.  To  a  plea  in  abatement  averring  the 
pendency  of  a  former  suit  for  the  same  cause  of 
action,  the  replication  denied  that  the  former 
suit  was  for  the  same  cause,  and  concluded  to 
the  country.  Held,  that  the  conclusion  was 
correct,  since  the  plea  contained  matter  of  fact, 
as  well  as  of  law ;  and  that  it  was  not  necessary 
to  allege  the  grounds  of  difference  between  the 
two  actions.    Merrovo  v.  Huntoon,  25  Vt.  0. 

111.  In  an  action  of  book  account,  where 
an  issue  of  fact  joined  on  a  plea  in  abatement 
was  found  against  the  defendant  ;—Held,  that 
the  proper  judgment  was,  that  the  defendant 
account.  Peach  v.  Mille,  18  Vt.  501.  Vander- 
burg  V.  Clark,  22  Vt.  185. 

As  to  matters  pleadable  in  abatement,  see 
AoTioN ;  and  the  several  actions,  as  Assumpsit, 
&c. 

2.    Special  pleas  in  bar, 

112.  General     rules— As    to    extent. 

Every  plea  in  bai  is  to  be  treated  as  a  plea  to 
the  whole  declaration,  unless  it  is  expressly 
limited  to  some  particular  portion  ;  and  to  be 
sufficient  as  such,  it  must  contain  a  sufficient 
answer  to  all  that  is  alleged  as  the  direct 
ground  and  gist  of  the  action.  Matters  of* 
aggravation  merely  require  no  justification. 
Hathaway  v.  Riee,  10  Vt.  102. 

113.  A  plea  is  ill  which  does  not  contain  ^ 
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sufficieDt  answer  to  all  which  it  professes  to 
answer.     Torrey  v.  Fields  10  Vt.  853. 

114.  A  joint  plea  which  is  ill  as  to  one 
defendant,  is  good  for  neither.  Clark  v. 
Latkrop,  83  Y  t.  140. 

115.  A  plea  is  not  ill  because  not  an  answer 
to  the  whole  declaration,  or  count,  if  it  is  good 
for  such  part  as  it  professes  to  answer.  In 
such  case,  the  part  not  answered  stands  con- 
fessed, and  the  plaintiff  may  take  judgment,  at 
proper  time,  therefor.  Carpenter  v.  Briggs, 
15  Vt.  84. 

116.  A  special  plea  in  bar  must  admit  the 
truth  of  so  much  of  the  charge  in  the  declara 
tion  as  it  attempts  to  avoid,  excuse,  or  justify ; 
as,  in  an  action  for  an  assault,  that  the  assault 
was  committed.    Blood  v.  Adams,  88  Vt.  52. 

117.  Where  a  plea  averred  that  the  causes  of 
action  did  not,  nor  did  either  of  them,  accrue 
within  six  years,  &c.,  a  replication  thereto 
averring  that  said  causes  of  action,  or  some  of 
them,  without  averring  which,  did  accrue 
within  six  years,  &c.,  was  held  insufficient. 
HotehJdss  V.  Ladd,  86  Vt.  598. 

118.  To  an  action  of  assumpsit  upon  a 
promissory  note,  a  plea  in  bar  averring^a  want 
of  consideration,  was  held  ill,  as  amounting  to 
the  general  issue.  Potter  v.  Stanlty,  1  D.  Chip. 
248 ;  and  see  Burton  v.  Bostwiek,  Brayt.  195. 

119.  Oonclfudon.  Whenever  new  matter 
is  introduced  in  any  of  the  pleadings,  the  plead- 
ing should  conclude  with  a  verification.  Joslyn 
V.  Traoy,  19  Vt.  569. 

120.  Adding  a  similiter  by  the  plaintiff  to  a 
plea  concluding  with  a  verification  amounts  to 
nothing ;  it  leaves  the  plea  unanswered,  closes 
no  issue,  and  warrants  no  trial  of  it.  Shertoin 
V.  Bliss,  4  Vt.  96. 

121.  Special  traverse.  A  special  traverse 
consists  of  an  affirmative  not  compatible  with 
the  adversary's  former  pleading,  and  a  negative 
{absque  hoe)  in  direct  contradiction  to  it.  It  is 
not  unlike  some  of  the  eastern  forms  of  speech 
found  in  the  Holy  Scriptures ;  as,  *'Thou  shalt 
die  and  not  liVe;"  ''He  shall  see  for  himself 
and  not  another."  Day  v.  Essex  Co.  Bcmk,  13 
Vt.  97. 

122.  Pleading  former  recovery.  A  plea 
in  bar,  averring  a  former  judgment  in  a  suit 
for  the  same  cause  of  action,  that  the  defendant 
recover  his  costs,  was  held  ill  on  demurrer, 
because  not  averring  that  the  merits  were  tried. 
Bwift  v.  HambUn,  Brayt.  189. 

123.  A  plea  in  bar  that  the  facts  averred  in 
the  declaration  were  pleaded  in  bar  by  the 
present  plaintiff  in  a  former  suit  against  him, 
and  that  the  court  adjudged  that  the  plaintiff 
in  that  suit  ought  not  to  be  barred,  is  not 
equivalent  to  an  averment  that  the  court  found 
the  matters  stated  in  that  plea  not  proved,  and 
therefore  adjudged  that  that  plaintiff  was  not 
barred.    Noyes  v.  Evans,  6  Vt.  628. 


124.  Matter  of  evidence.  A  contract 
which  varies  or  contradicts  a  written  contrtK^ 
declared  upon,  when  set  up  in  a  plea  as  a 
defense,  need  not  be  averred  to  have  been  in 
writing.  This  is  matter  of  evidence,  and  a 
demurrer  to  the  plea  admits  the  contract  statM. 
Carpenter  v.  McClure,  87  Vt.  127. 

125.  Oonsi deration.  The  consideration 
of  a  contract  was  averred  in  a  plea  as  **a 
valuable  consideration,  to  wit:  in  considera- 
tion of  certain  valuable  securities  then  placedin 
their  hands  as  collateral  security,  &c. "  Held 
sufiScient  on  general  demurrer.  Paddoek  v. 
Jones,  40  Vt.  474.  See  Marshall  v.  Aiken,  25 
Vt.  827. 

126.  Defense  arising  after  suit.  A 
plea  puis  darrein  continuance,  which  goes  to 
the  plaintiff's  cause  of  action  and  does  not 
simply  affect  the  remedy,  has  the  effect  to 
waive  and  strike  from  the  record,  by  operation 
of  law,  all  previous  pleas,  and  everjrthing 
stands  confessed  except  the  special  matter  con- 
tested  by  the  plea.  Lincoln  v.  Thrall,  26  Vt. 
804.    (Changed  by  stat.  1867,  No.  5.) 

8.  General  issue  with  notice, 

127.  Special  matter  may  be  given  in  evi. 
dence,  by  way  of  notice,  in  all  actions  and 
under  every  general  issue ;  as,  under  the  plea 
of  non  est  factum,  Lawrence  v.  Dole,  11  Vt. 
549.    G.  S.  c.  80,  s.  82. 

128.  The  statute,  by  allowing  special  matter 
to  be  given  in  evidence  upon  notice  under  the 
general  issue,  dispenses  with  the  form  only, 
not  the  substance  of  a  special  plea.  The  facts 
relied  on  must  be  as  particularly  set  forth  in 
the  notice  as  in  a  plea  in  bar,  though  the  same 
technical  precision  is  not  required.  Bowdish  v. 
Peckham,  1  D.  Chip.  144.  Barney  v.  Ooff,  lb. 
804.  Hernng  v.  Selding,  2  Aik.  12.  Fuller, 
ton  V.  Mack,  lb.  415.  I^oU  v.  Stoddard,  88 
Vt.  25. 

129.  The  statute  authorizing  a  notice  under 
the  general  issue  as  a  substitute  for  a  special 
plea,  dispenses  with  the  form,  but  not  with  the 
substance  of  a  plea.  If  the  facts  alleged  in 
the  notice  would  be  defective  if  set  forth  in  the 
form  of  a  plea,  the  evidence  under  the  notice 
may  be  objected  to  at  the  trial,  and,  if  objected 
to,  should  be  excluded,  yott  v.  Stoddard. 
Bice  V.  Pollard,  1  Tyl.  280. 

130.  The  notice  of  special  matter  of  defense 
alleged  a  submismon  to  arbitration,  and  an 
award,  which  *'was  to  the  effect,  that  the 
defendant  was  not  liable  to  pay  to  the  plaintiff 
any  damage  for  the  injury  complained  of.'' 
Held  sufficient,  on  the  face  of  the  notice, 
Edwards  v.  Harrington,  45  Vt.  68. 

131.  In  trespass  for  an  assault  and  battery, 
the  defendant  gave  notice,  under  the  general 
issue,  that  he  had  recovered  judgment  against 
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the  plaintiff  tot  the  identiMl  amauit  and  battery 
here  declared  npon.  Held,  that  the  notice  was 
incongraoiis  and  abaurd,  and  discloaed  no 
defense.     Cade  y.  MeFarland,  48  Vt.  47. 

132.  Where  the  effect  of  the  evidence  is  to 
show  that  no  cause  of  action  ever  existed,  and 
is  not  matter  of  discharge  of  a  cause  once  exist. 
ing,no  notice  under  the  general  issue  is  required 
by  G.  8.  c  80,  8.  82.  Jame$  v.  Aiken,  47 
Vt.  28. 

133.  G.  8.  c.  33,  a.  15.  Where  a  special 
contract,  before  a  breach  of  it,  is  varied  as  to 
the  manner  of  performance,  performance  accord- 
ing to  the  modified  agreement  may  be  shown 
under  the  general  issue  without  notice;  the 
statute  requiriug  such  notice  only  in  case  of 
**  matter  operating  to  extinguish  the  right  of 
action  which  once  existed.'*  Harlow  v.  Dyer, 
48  Vt.  857. 

IV.      RSPUOATION. 

134.  Where  a  dedaraUon  consists  of  several 
counts  and  a  plea  in  bar  to  the  whole  is  pleaded, 
if  the  plaintiff  has  matter  good  as  a  replication 
to  the  plea  so  far  as  pleaded  to  one  of  the 
counts  only,  he  should  limit  his  replication  to 
the  plea  so  far  as  pleaded  to  that  count,  and 
pray  Judgment  of  that  count  only;  otherwise, 
the  replication  is  ill.  Carpenter  v.  McClure, 
88  Vt.  875. 

135.  In  such  case,  the  plaintiff  should,  by  a 
separate  replication,  answer  the  plea  in  some 
other  way,  as  respects  the  other  counts.  lb. 
Wood  V.  BpnngflM,  48  Vt.  617. 

136.  O.  S.  c  88,  s.  16,  provides  that  "  the 
party  against  whom  matter  is  specially  pleaded 
in  confession  and  avoidance,  in  answer  to  mat- 
ter by  him  antecedently  alleged,  may,  by  a 
general  form  of  denial,  traverse  and  put  in  issue 
all  the  material  facts  so  pleaded  by  the  other 
party.  *'  This  statute  allows  a  party  practically 
to  tender  a  general  issue  to  his  adversary's 
previous  pleading,  as  to  a  declaration ;  and  as 
the  statute  gives,  or  refers  to  no  particular 
form  of  denial  ;--HM,  that  a  replication  deny- 
ing  specifically  the  several  allegations  of  a  plea 
in  the  words  of  the  plea,  though  unnecessarily 
prolix,  was  sufficient ;  and  that  only  the  mater- 
ial facts  of  the  plea  were  thereby  put  in  issue. 
Auitin  V.  Chittenden,  82  Vt.  168. 

137.  A  general  replication  de  injuria  is  a 
sufl9cient  **  general  form  of  denial,"  under  the 
statute,  even  in  an  action  of  assumpsit — cer- 
tainly, where  the  defense  is  only  matter  of 
excuse.    Paddock  v.  Jonee,  40  Vt.  474. 

138.  A  traverse  with  de  injuria,  must  con- 
elude  to  the  country.  Spencer  v.  Bemie,  46  Vt. 
29. 

V.      DXMUBBXB. 

139.  Oonflned  to    tbo    record.    Where 


pleadings  close  in  a  demurr^,  no  fact  can  be 
treated  as  in  the  case  which  does  not  appear 
from  the  pleadings,  even  though  conceded  on 
the  hearing.  Hartland  v.  Windeor,  29  Vt. 
854. 

140.  How  fiar  an  admiffioB.  A  demurrer 
admits  all  the  facts  averred  in  the  declaration, 
according  to  their  l<3gal  effect.  It  not  only 
admits  the  substantive  facts  charged,  but  also 
the  consequences  and  results  charged,  provided 
these  may  be  fairly  considered  to  be  the  legiti- 
mate results  of  such  facts, — and  even  the 
motives  charged.  Hyde  v.  Moffat,  16  Vt.  271. 
Redfield,  J., dissents  from  the  application  of  this 
doctrine  to  the  case. 

141.  A  demurrer  admits  only  such  facts  as 
are  well  pleaded.  Matthew  v.  Tou>er,  89  Vt. 
488. 

142.  Otlier  remedy.  It  is  no  objection  to 
a  demurrer  to  a  plea  which  traverses  an  imma- 
terial fact,  that  the  party  might  have  moved  for 
judgment  as  for  want  of  a  plea.  Marein  v. 
WiUUne,  1  Aik.  107. 

143.  Olerical  error.  A  mere  clerical  error 
in  a  plea  which  is  corrected  by  pKptT%  that, 
by  reference,  are  made  part  of  the  plea,  may  be 
disregarded  on  demurrer.  Such  errors  may  be 
amended  at  any  time,  on  motion.  Brigge  ▼. 
Maeon,  81  Vt.  488. 

144.  Buns  through  tlie  whole  record. 
On  motion  in  arrest,  or  on  demurrer,  the  court 
looks  at  the  whole  record,  and  an  informality 
or  an  essential  omission  in  the  declaration  may 
be  supplied  by  an  averment  or  admission  in, the 
plea,  or  notice.  Wood  v.  ScoU,  18  Vt.  42.  Pro- 
bale  Court  V.  Vandueer,  18  Vt.  185.  Sander- 
mm  V.  Hubbard,  14  Vt.  462.  Hoyt  v.  Smith,  82 
Vt.  804.     RaUUm  v.  Strong,  1  D.  Chip.  287. 

145.  Fastens  to  the  first  snbstantUl 
defidct.  A  demurrer,  general  or  special, 
reaches  back  to  the  first  substantial  defect  in 
the  pleadings ;  while  no  defects  of  form  are 
reached,  even  by  a  special  demurrer,  except 
such  as  appear  in  the  particular  pleading 
demurred  to,  and  are  specially  noted.  Adnme 
V.  NieholB,  1  Aik.  816.  CarUon  v.  Young,  lb, 
882. 

146.  A  demurrer  to  a  plea  in  ahatemenl  to 
the  service  of  a  writ,  does  not  reach  back  to 
a  defect  in  the  declaration.  Bent  v.  Bent,  48 
Vt.  42. 

147.  Where  pleadings  end  in  a  demurrer  to 
the  replication,  and  judgment  goes  against  the 
defendant  for  the  insufficiency  of  his  plea  in 
bar,  a  Judgment  that  *'  the  plea  is  insuflScient " 
is  correct  in  substance,  although,  in  form,  it 
should  have  been  that  *'  the  replication  is  suffi- 
cient."   Day  V.  Esaex  Co.  Bank,  18  Vt.  97. 

148.  An  anomalous  case  in  pleadings: — 
The  declaration  was  insufficient ;  that  defect 
was  cured  by  the  plea ;  the  plea  was  bad  tottXi 
other  purposes,  and  the  replication  was  bad. 
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Judgment  on  demurrer  to  the  replication^  tliat 
the  replication  it  sufficient,  and  that  the  plaintiff 
recoTer  hit  damages  and  costs.  Probate  Court 
T.  Vmnthuer,  18  Vt  185. 

149  Plea,  settlement  since  suit :  Replica- 
tion, settlement  obtained  by  fraud  and  void, 
ard  concluding  with  a  verification.  Rejoinder, 
settlement  fairly  obtained  and  not  by  fraud, 
concluding  to  the  country.  On  general  demur- 
rer to  the  Tei(xadeT;—Held  good  as  an  answer 
to  the  replication,  which  should  haye  concluded 
to  the  country  and  as  tendering  an  issue  of 
fact.    Hynei  v.  Pecuej  47  Vt.  601. 

150.  Special  demurrer.  A  special  demur 
rer,  in  reaching  bacic  to  any  former  pleading 
of  the  adversary,  has  only  the  effect  of  a  gen- 
eral demurrer ;  and  it  has  only  that  effect  as  to 
the  very  plea  demurred  to,  except  in  those  par- 
ticulars  wherein  it  is  special.  8hmo  v.  PeekeU^ 
25  Vt.  438. 

151.  A  defective  conclusion  of  a  replication 
is  not  reached  by  a  general  demurrer.  Hooker 
V.  Smith,  19  Vt.  151, 

152.  An  objection  to  a  plea  that  it  amounts 
to  the  general  issue,  can  be  taken  only  by  special 
deiyurrer.    HotehkUe  v.  Ladd,  86  Vt.  598. 

153.  Argumentativeness  in  a  pleading  can 
be  taken  advantage  of  only  by  special  demur- 
rer. CatUn  V.  Lifman,  16  Vt  44.  Woodwurd 
V.  Freneh,  81  Vt.  887. 

154.  Duplicity  and  argumentativeness  in 
pleading  are  causes  of  special  demurrer  only ; 
and  to  avail  himself  of  these,  the  pleader  must 
point  out  specifically  in  his  demurrer  in  what 
the  duplicity,  or  argumentativeness,  consists. 
You  must  **  lay  your  very  finger  upon  it." 
Averring  that  the  plea  '4s  double,  containing 
two  distinct  matters  of  defense"  (^Onion  v. 
Olark,  18  Vt.  868);  or  that  ''the  count  is 
double  in  that  it  sets  out  and  attempts  to  count 
upon  more  than  one  distinct  and  independent 
wrongful  act  or  n^lect  of  the  defendant"^ 
{BueU  V.  Warner,  88  Vt.  570);  or  that  "the 
replication  is  double,  because  it  is  two  replica- 
tions to  a  single  plea ; "  or  that  "  it  is  argumen- 
tative "  {Oairpenter  v.  MeClure,  40  Vt.  106 ;  B. 
(7.,  87  Vt  127.  5.  a,  88  Vt.  875),  is  an  insuffi- 
cient assignment. 

For  pleadinge  in  different  actions,  causes  of 
action,  and  special  defenses,  see  the  appropriate 
ipecial  Titles. 


POSSESSION. 

1.  Possession  as  title.  Possession  is,  of 
itself,  sufficient  title  against  all  the  world  ex- 
cept  the  true  owner.  Potter  v.  Waehbum,  18 
Vt568. 

2.  The  possession  of  personal  property  is  a 


sufficient  title  to  enable  the  possessor  to  recover 
full  damages  for  an  injury  to  it,  or  its  value  for 
a  conversion ;  and  the  wrong  doer  cannot,  ordi- 
narily .defeat  the  action  or  reduce  the  damages 
by  proof  of  title,  or  general  ownership,  in  a  third 
person,  unless  the  defendant  connects  himself 
with  the  right  and  title  of  the  owner,  or  it 
appears  that  the  property  has  gone  to  the  owner's 
use,  or  unless  the  owner  interferes  to  assert  bis 
right.  Woolen  v.  Bdson,  85  Vt.  214.  Wkite 
V.  Basoom,  28  Vt.  268. 

8.  The  possession  and  use  of  a  chattel  as 
i^parent  owner,  is  evidence  sufficient,  in  kind,, 
from  which  a  sale  or  gift  from  a  former  owner 
may  be  inferred— to  be  considered  with  refer- 
ence to  the  length  of  possession  and  all  the  cir- 
cumstances. Moon  V.  Hawke,  2  Aik,  990.  Bul^. 
lard  V.  BiUinge,  2  Vt  809. 

4.  Mere  possession  of  a  chattel  with  consent 
of  the  owner  will  not  render  it  liable  to  the 
debts  or  disposition  of  the  possessor,  though 
reputed  owner ;  but  if  the  possession  be  fraud- 
ulent, and  intended  to  give  the  person  having 
it  a  false  credit,  it  may  be  taken  for  his  debts. 
Moon  V.  Hawke.  % 

5.  Where  a  son  purchased  a  farm  to  furnish 
a  home  for  his  indigent  father,  and  put  on  tods, 
stock,  &c.,  and  suffered  his  father  there  to  labor 
and  livcf— ir«2(2,  in  the  absence  of  proof  of 
fraud,  that  the  products  of  the  farm,  though  it 
was  carried  on  by  the  father,  were  not  subject 
to  attachment  fen-  his  debts.  Brown  v.  8eoU,  7 
Vt  57. 

6.  One  who  is  in  the  actual  possession  and 
occupancy  of  lands  under  a  deed  {HtM  v.  FuUer, 
4  Vt.  199),— or  by  consent  of  the  owner,  (ffcM 
V.  Chaffee,  18  Vt  150),— or  having  a  mere 
equitable  title  thereto  (Hough  v.  Patrick,  26 
Vt.  485),  has  sufficient  title  to  maintain  an 
action  for  the  wrongful  flowing  of  the  land, — 
this  being  an  injury  to  the  possession.    lb. 

7.  Where  there  was  a  provision  in  a  con- 
tract for  the  purchase  of  land,  that  the  pur- 
chaser  should  not  cut  certain  timber  upon  the 
lot  until  after  certain  pa3rments  should  be  made; 
—Held,  that  this  did  not  preclude  him  from 
maintaining  trespass  against  a  stranger  for 
cutting  such  timber,  the  vendor  not  interfering. 
Hunt  V.  Tofflor,  22  Vt  556. 

8.  In  trespass,  a  prior  possession  of  land 
under  a  claim  of  right,  not  abandoned,  pr&« 
vailed  over  a  later  possession,  in  MeOrat^  y* 
MiUer,  14  Vt  128. 

9.  Where  the  rights  of  both  parties  to  lands 
stand  upon  mere  possession  not  yet  ripened 
into  a  perfect  title,  be  who  has  the  prior  posses- 
sion has  the  best  right ;  but  if  he  abandon  and 
surrender  it  to  the  adverse  party  he  cannot 
afterwards  set  it  up.  AuiUn  v.  BaOey,  87  Vt. 
219. 

10.  What  is  possession.  Occasional  acts 
of  turning  in  cattle  and  cutting   timber  by 
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oUiert,  apon  land  in  the  exclueire  poiecerion  of 
s  landlord  and  his  tenanU,  are  only  treapassea, 
and  do  nol  give  a  poesesrion  in  fact,  or  in  law, 
nor  defeat  the  prior  poateteion.    Swift  yMage^ 

11.  The  payment  of  taxes  upon  unoccapied 
lands  is  not  an  act  of  possession,  but  only  evi- 
dence of  chilm.    Bsed  r.  Field,  15  Vt  672. 

12.  The  record  of  a  surrey  is  evidence  of 
neither  title  nor  possession ;  and  marking  trees 
around  a  piece  of  land  in  the  forest  is  not,  of 
itself,  actual  possession.  Upon  such  evidence 
akme,  the  plaintiff  cannot  maintain  trespass 
against  a  stranger  to  the  title.  Oatman  v. 
Fawkr,  48  Y  t.  409. 

13.  The  survey  of  a  lot  of  land,  and  the 
re-marking  of  the  lines  of  the  lot,  and  the  cut- 
ting  of  some  small  trees  and  bushes  aloug  the 
line,  as  convenience  required  in  making  the 
survey,  and  the  reccnding  of  such  survey,  are 
an  evidence  of  claim  of  title,  but  are  not  acu 
of  possession.  They  mi^^t  characterize  acts 
subsequently  done  upon  the  fHremises,  as  acts 
of  possession,  which  might  otherwise  be 
regarded  as  but#acts  of  trespass.  Kidder  v. 
Ket^ned^,  43  Vt.  717. 

14.  Budi  survey  and  record  do  not  of  them- 
selves constitute  eoter  of  title,  but  are  only  evi- 
dence of  claim.  Child  v.  Kingebury,  46  Vt.  47. 
AtkhMon  V.  PaUerean,  46  Vt  7fi0. 

15.  IMatingnlBhed  f^om  a  mera  tras- 
paaa.  Under  our  law,  where  one  enters  into 
possession  of  land  he  is  presumed  to  enter  and 
claim  m  his  own  right ;  and  if  he  has  a  deed  of 
land,  this  gives  character  to  his  acts,  and  they 
are  to  be  taken  as  the  acts  of  an  owner,  and  not 
a  treapasser.    MeOrady  v.  MiOer,  14  Vt.  196. 

16.  Any  act  done  upon  land  by  one  having 
a  deed  of  it,  or  other  claim  of  title,  which 
will  fairly  bear  the  construction  of  an  act  of 
ownership,  although  equally  an  act  of  trespass 
in  a  mere  stranger,  shall  be  considered  an  act 
of  ownership,  and  does  constitute  a  possession, 
or  an  eviction  of  the  true  owner  who  is  sdzed 
merely  by  virtue  of  his  title.  Bedfield,  J.,  in 
Spemt  V.  Raiph,  14  Vt.  400,  citing  DoomU  v. 
ZtfMidy,  2  Aik.  166.  Baw^  v.  Nmland,  9 
Vt.  888.     OhOmm  v.  BuUolph,  12  Vt.  281. 

17.  Where  the  character  of  a  party's  acts  of 
possession  of  land  was  in  question ; — Held,  that 
the  fact  thai  his  devisor  claimed  to  own  the  lot, 
the  ground  of  such  claim,  as  also  that  the 
executor  claimed  it  as  part  of  the  estate,  were 
admissible  evidence  tending  to  give  to  his  acts 
done  under  such  title,  or  color  of  title,  the 
character  of  acts  of  possession  done  under  a 
claim  of  right.    Souk  v.  Barlow,  48  Vt.  182. 

18.  Where  a  witness  in  his  deposition  testi 
fled  that  he  ''occupied"  certain  hmd,  stating 
the  extent  as  to  time  and  space  ;~JJifM,  that 
this  was  admissible ;  that  oocupan<7  Is  not  so 
far  a  question  of  law  as  to  render  it  incompe- 


tent for  a  witness  to  testify  to  it  in  general 
terms,  though  without  exphmation  such  general 
statement  would  often  be  open  to  criticism  as 
to  the  weight  of  evidence.  Kidder  v.  Kennedy, 
48  Vt.  718.  Occupation  is  a  fact.  The  effect 
of  it,  when  its  nature  and  extent  are  shown,  is 
amattet  of  law.  Child  v.  Kingehurp,  46  Vt. 
47.  See  Stewne  v.  Dewing,  2  Aik.  112.  ffaie 
V.  Rieh,  48  Vt.  217. 

19.  Where  the  plaintiff  had  full  color  of 
title,  and  was  doing  continuously  such  acts  of 
possession  under  such  color  as  would  constitute 
possession  in  fact  as  against  a  person  without 
title,  or  better  right  i-^Held,  that  if  the  defend- 
ant  would  stand  on  adverse  possession,  he  must 
show  a  better  title  in  order  to  give  his  contem- 
poraneous acts  elBcacy  as  against  the  i^aintiff. 
Ameev.  Beekl^,  48  Vt.  896. 

20.  In  order  that  the  fencing  in  of  a  lot  of 
land  should  avail  in  making  title  or  possession, 
it  must  be  for  the  purpose  of  inclosing  it  as 
one*s  own,  and  not  merely  as  a  more  conven- 
ient mode  of  incloeiDg  the  lands  connected 
with  it.    8<mle  v.  Barl&w,  48  Vt.  182. 

21.  Effect  as  Botice.  An  open  exclusive 
possession  and  improvement  of  land  for  any 
considerable  time,  is  suflBdent  notice,  as  against 
an  attaching  creditor  or  pnrehaser,  of  the  pos- 
sessor's title ;  as,  of  an  unrecorded  deed,  &c. 
Eublee  t.  Mead,  2  Vt.  544.    22  Vt.  559. 

22.  A  purchaser  from  the  record  owner  of 
land  is  bound  to  notice  the  possession  of 
another,  and  takes  subject  to  the  ri^t  indi- 
cated by  such  possession.  SelUekr.  Starr,  5 
Vt.  255. 

23.  It  is  a  general  rule,  both  at  law  and  in 
equity,  that  the  open  and  exclusive  possession 
of  land  is  notice  to  a  purchaser,  or  attaching 
creditor,  of  the  possessor's  title.  *  Pinnep  v. 
Fellawe,  15  Vt.  525.  Qriewold  v.  Smith,  10  Vt. 
454.  Wright  v.  Batee,  18  Vt.  860.  P<fpe  v. 
Henr^,  24  Vt  560.  HaekeU  v.  CaUender,  82 
Vt97. 

24.  Where  a  wife,  in  conjunction  with  h^ 
husband,  had  been  for  years  in  the  open  and 
exclusive  possession  of  land  in  which  she  had 
an  equitable  estate  arising  from  a  resulting 
trust  i-Seld,  that  an  attaching  creditor  of  the 
trustee,  in  whom  was  the  legal  title,  was 
affected  with  notice  of  the  trust  Pinn^y  v. 
FeUowe. 

25.  Possession  of  lands  under  a  license  is 
notice  to  a  subsequent  purchaser,  or  incum- 
brancer, of  whatever  title  the  one  in  possession 
may  have,  whether  legal  or  equitable.  Pope  v. 
Henry,  24  Vt.  560. 

26.  The  possession  of  land  under  a  claim  of 
title  is  notice  to  a  purchaser,  of  such  facts 
affecting  the  apparent  title  of  the  grantor,  as 
the  purchaser  could  have  ascertained  upon 
inquiry.  In  such  case,  the  purchaser  takes  the 
title  precisely  as  his  grantor  held  it.    (This 
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applied  to  the  case  of  an  estoppel  in  pais  as 
agiUnst  the  grantor.)  Shaw  ▼.  Beebe,  85  Y t.  d04. 

27.  Where  one  erects  a  dwelling  upon  the 
land  of  another  by  parol  license  and  with  the 
right  to  remove  it,  and  occupies  it,  how  far  his 
possession  is  notice  of  claim  of  title  to  a  pur- 
chaser of  the  land— ^M4wv.  Powers  ▼.  Den- 
nison,  30  Vt.  752.  But  see  Wfng  ▼.  Orap,  86 
Vt.  269.     Bubiee  v.  Mead,  2  Vt.  544. 

28.  ConstnrctiTe  possession.  Where  one 
purchases  a  whole  lot  and  goes  into  possession, 
though  he  actually  posesses  but  a  part,  as  one 
acre,  he  is,  in  contemplation  of  law,  in  posses- 
sion of  the  whole.  Pearsal  ▼.  Thorp,  1  D. 
Chip.  92. 

29.  If  a  person  enters  upon  a  lot  or  tract  of 
land  with  Tlsible  boundaries,  under  a  deed  of 
the  entire  tract,  his  actual  occupation  and 
improvement  of  a  part  is  construed  as  a  posses- 
sion of  the  whole.  His  possession,  under  such 
circumstances,  is  co-extensive  wiiL  his  claim  of 
title.  OroweU  v.  Bebee,  10  Vt.  88.  Balph  v. 
Bapley,  11  Vt.  521. 

90.  8o,  if  the  deed  gives  de&iite  and  certain 
boundaries  to  the  premises ;  nor  is  it  essential 
that  the  deed  be  recorded;  Spaulding  v. 
Warrm,  25  Vt.  816,  822. 

31.  The  same  is  the  law  as  to  a  pitch  and 
survey,  though  not  recorded,  where  the  lines  are 
actually  run  and  visibly  marked  upon  the  land. 
So,  a  deed  defectively  executed,  but  showing 
color  of  title,  is  evidence  of  the  extent  of  a 
possession  under  it.  Beach  v.  Button,  5  Vt. 
209.    88  Vt.  846. 

32.  Poesesdon  of  part  of  a  lot,  claiming  the 
whole,  gives  color  of  possession  of  the  whole, 
which,  in  construction  of  law,  is  x)ossession 
itself.  It  is  not  necessary  that  such  claim 
should  be  by  deed  recorded,  nor  even  by  a  deed. 
It  is  enough  that  it  be  in  writing,  capable  of 
being  produced  on  request ;  or  even  that  it  be 
distinctly  indicated  upon  the  land  by  unequivocal 
monuments,  which  would  not  fail  to  attract  the 
attention  of  counter-claimants.  Bedfietd,  C  J., 
in  Budft  V.  Qage,  26  Vt.  224. 

33.  One  may  have  the  constructive  posses- 
sion of  land  as  well  without  written  claim  of 
title,  as  with  it.  Where  the  manner  of  occupy- 
ing a  portion  of  the  land  clearly  indicates  to 
every  observer  the  extent  of  the  claim  of  posses- 
sion, every  occasional  entry  of  such  possessor 
will  be  construed  an  act  of  possession,  and  not 
a  bare  trespass — which  it  would  be  in  one 
making  no  claim  of  title— and  this  is  all  that  is 
meant  by  constructive  possession.  Buek  v. 
Sguiers,  28  Vt.  498. 

34.  In  ejectment,  the  defendant  claimed 
title  by  possesdon  to  a  quite  small  piece  of  land 
almost  inclosed  by  his  fences,  and  which  would 
be  entirely,  by  extending  his  fence  a  little 
further  in  the  same  direction,  upon  which 
parcel  his  acts  of  possession  had  been  only 


occasional  and  furtive  for  more  than  fifteen 
years.  The  court  charged  the  Jury,  that  it  ike 
fence  was  so  constructed  and  so  far  extended 
towards  the  disputed  land,  as  to  give  notice  to 
the  public  and  all  concerned  that  the  defendant 
claimed  to  exercise  exclusive  dominion  over 
the  disputed  land  by  extending  the  fence  so  as 
to  include  it,  whenever  it  should  be  convenient 
to  complete  his  inclosure,  and  that  it  was  left 
open  for  the  time  for  convenience  of  use,  or 
because  it  was  not  then  of  sufficient  importance 
to  be  inclosed,  the  Jury  would  regard  this  as 
sufficient  possession.  Held  correct.  Budic  v. 
Sgmers.  But  see  ^<>d^e9  v.  J?(M^,  88  Vt.  827,848. 

35.  Where  a  road  was  cut  leading  to  some 
particular  portion  of  a  lot,  with  the  apparent 
and  avowed  purpose  of  clearing  the  land  and 
getting  timber,  and  this  was  done  in  connec- 
tion with  a  paper  claim  of  title; — Heid,  that 
this  was  an  act  of  ownerahip  and  a  possession 
of  the  lot.     Spear  v.  Balph,  14  Vt.  400. 

36.  Where  the  plaintiff  was  in  the  actual 
occupation  of  part  of  a  lot,  under  a  Written 
contract  of  purchase  describing  the  land  as 
*'Lot  No.  5  in  the  12th  Range,"  &c.,  although 
such  contract  was  not  recorded  and  was  from  one 
who  did  not  appear  to  have  any  title,  or  claim 
of  title,  it  was  held  that  such  possession  of 
part  extended  by  construction  to  the  entire  lot, 
so  as  to  enable  the  plaintiff  to  malntidn  trespass 
against  a  stranger  for  cutting  timber  on  a  part 
of  it  which  was  unimproved  and  unincloeed. 
Hunt  V.  Taplor,  22  Vt.  556. 

37.  The  general  principle,  that  where  one 
enten  into  possession  of  lands  under  a  deed 
and  actually  occupies  a  part,  he  is  presumed  to 
be  in  possession  of  the  whole,  to  the  limits 
defined  in  his  deed,  extends  to  the  case  of  an 
entire  undivided  tract,  formerly  made  up  of 
different  parcels  lying  contiguous  to  eadi 
other,  with  title  derived  from  different  sources, 
although,  in  the  deed  convejring  the  entire 
tract,  the  several  parcels  of  which  it  is  com- 
posed are  separately  described.  Webb  v.  Bieh- 
ardmm,  42  Vt.  465. 

38.  It  is  now  settled,  contrary  to  the  earlier 
decisions  in  this  country,  that  where  a  person, 
though  without  title  or  color  of  title,  enten 
upon  a  vacant  lot  having  a  definite  boundary 
marked  upon  the  land,  and  actually  occupies  a 
portion  of  it,  such  person,  by  claiming  to  be 
the  owner  to  the  boundary  lines  of  the  lot,  has  a 
constructive  possession  of  the  whole,  and  will 
acquire  a  title  to  the  whole  by  such  partial 
occupation  for  fifteen  yeara;  md  such  entry 
and  claim  give  hhn  a  good  prior  possession  of 
the  whole,  which  is  a  good  title  against  all  the 
world,  except  the  true  owner  of  the  lot. 
Poland,  C.  J.,  in  ffodgea  v.  Eddy,  88  Vt.   827. 

39.  Constructive  possession,  defined  to  be 
a  possession  in  law,  without  possession  in  fact. 
lb. 
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40.  It  is  uniTeraally  beld,  thai  the  owner  of 
knd  who  enters  into  and  holds  possession  of  a 
portion  of  the  land  covered  by  his  deed,  claim- 
ing under  his  deed,  is,  by  construction,  and  by 
Tirtue  of  his  claim  under  his  deed,  legally  in 
possession  of  all  that  his  deed  covers,  though 
he  has  not  the  actual  possession  of  the  whole. 
While  thus  in  possession,  no  other  person  can 
gain  or  have  a  oonstructiTe  possession  of  any 
part  of  his  land,  and  he  can  be  desseized  in  no 
other  way  than  by  an  actual  entry  and  occupa- 
tion of  another;  and  an  actual  occupation  of 
any  part  of  his  land  by  one  entering  upon  him 
cannot  be  extended,  by  construction,  beyond 
the  portion  occupied.  There  cannot  be  two 
ccmstructiTe  possessions  of  the  same  land  at  the 
same  time.    Poiand,  C.  J.    lb. 

41.  Possessicm  under  a  deed  which  is  vague 
and  indefinite  as  to  extent,  cannot  be  extended 
by  construction  beyond  the  actual  possessicm. 
ffuU  V.  FuUer,  7  Vt.  100. 

42.  An  actual  possession,  within  and  accord- 
ing  to  the  limits  of  a  survey,  cannot  extend,  by 
construction,  beyond  the  limits  of  the  survey. 
Ototn  V.  Fo0ter,  18  Vt.  268. 

43.  The  doctrine  of  constructive  possession 
will  not  be  extended  to  land  in  the  actual, 
exclusive,  adverse  occupation  of  a  disseizor. 
Stevefu  V.  HolUiter,  18  Vt.  294. 

44.  The  doctrine  of  constructive  possession^ 
of  a  whole  tract  of  land  by  actual  possession  of 
a  part,  applies  only  to  such  quantity  as  may 
reasonably  be  supposed  to  have  been  purchased 
and  entered  upon  for  purposes  of  cultivation, 
and  for  use ;  and  has  no  application  to  a  case 
where  a  person  takes  and  maintains  possession 
of  a  few  acres  in  an  uncultivated  township, 
especially  where  the  purpose  was  to  gain 
thereby  a  title  to  the  entire  township  by  posses- 
sion, to  the  exclusion  of  the  rightful  owners. 
Chandler  v.  Spear,  82  Vt.  888. 

45.  A  constructive  possession  was  held 
limited  to  the  bounds  given  in  the  deed  under 
which  the  party  claimed,  and  not  extended  to 
another  line  beyond,  although,  for  a  part  of  the 
distance  along  that  line,  he  had  occupied  for 
more  than  15  years.  (The  necessary  indieia  of 
daim^  in  order  to  ccmstitute  a  constructive 
possession  where  there  is  no  paper  title  or 
claim— suggested.)  Shedd  v.  Powere,  28  Vt. 
652. 

46.  Where  the  defendant  claimed  by  adverse 
possession  to  a  line  not  marked  or  indicated 
upon  the  land  so  as  to  be  discernible ; — Held, 
that  the  fact  that  he  had  for  more  than  twenty 
years  maintained  a  fence  beyond  said  line  and 
embracing,  with  the  land  in  dispute,  lands  of 
the  plaintiff  beyond  said  line,  did  not  give  the 
defendant  a  constructive  possession  to  such 
claimed  line,  by  virtue  of  his  actual  possession 
of  other  parts  of  the  land.  Wood  v.  Willard,  87 
Vt.  877. 


47.  Restriction  of.  A  party  may  with- 
draw  his  claim  to  land  of  which  he  has  a  title, 
as  by  adopting  a  wrong  line  for  his  boundary; 
and  by  this  means,  although  his  title  may 
remain,  his  constructive  possession  of  the  part 
abandoned  ceases,  and  at  the  same  time  the 
constructive  possession  of  another  may  com- 
mence against  him.  Cfrowell  v.  Bebee,  10  Vt. 
88. 

48.  The  constructive  possession  which  one 
would  otherwise  acquire,  coextensive  with  a 
recorded  survey,  by  actual  possession  of  a  part, 
may  be  restricted  by  his  acts  and  declarations 
showing  that  his  claim  of  title  is  not  equally 
extensive  with  the  survey ;  as,  by  pointing  out 
a  line  witliin  the  survey,  and  recognizing  that 
as  his  boundary.  Possession  by  construcdon 
hss  never  been  held  to  extend  beyond  the 
cbOm  of  title.    Bnwn  v.  Bdetm,  22  Vt.  857. 

49.  Where  one  is  in  actual  possession  of 
part  of  a  lot  of  land,  and  has  constructive  pos- 
session of  the  whole,  a  subsequent  conflicting 
possession  by  another  cannot  be  extended,  by 
construction,  beyond  the  actual  limits  of  the 
actual  adverse  occupation.  Balph  v.  Ba^l^, 
11  Vt.  521.     CraweU  v.  Bebee,  10  Vt.  88. 

50.  The  principle  enunciated  in  Baeie  v. 
Whtte,  27  Vt.  751,  that  a  prior  constructive 
possession  of  land  must  yield  to  a  subsequent 
actual  possession,  is  not  law ;  except  with  ttie 
qualification,  that  such  subsequent  possession 
has  continued  for  fifteen  years.  .  Hodgee  v. 
Bddff,  88  Vt.  827. 

51.  There  is  but  one  mode  in  whidi  the  true 
owner  of  land  can  lose  his  constructive  posses- 
sion of  his  land,  covered  by  his  deed,  without 
being  actually  dispossessed.  Where  the  owner 
agrees  with  an  adjoining  proprietor  on  a  line  of 
division  between  them,  which  is  really  within 
the  true  line,  and  withdraws  all  claim  to  the 
land  Ijing  beyond  the  agreed  line,  his  construc- 
tive posession  is  limited  to  that;  and  the 
adjoining  proprietor,  who  claims  to  such  line, 
has  his  possession  extended  by  construction  to 
the  same  line ;  and  if  such  mutual  claim  and 
acquiescence  are  continued  for  fifteen  years,  the 
title  becomes  fixed  to  that  line  upon  both  sides. 
Poland,  C.  J.  Jb. 

52.  Where  the  defendant  claimed  title  to  a 
whole  lot  by  adverse  possession  for  15  years, 
the  plaintiff  put  in  evidence  a  deed  to  the 
defendant,  executed  within  15  years,  of  a  pari 
only  of  such  lot.  Meld,  that  such  deed  was 
evidence  against  the  defendant,  as  tending  to 
limit  the  extent  of  his  possession  and  claim, 
but  was  not  conclusive  as  matter  of  law.  Shep- 
herd V.  ffaifee,  16  Vt.  486. 

53.  Possession  refSsrable  to  one's  claim 
of  right.  Possession  merely,  as  a  ground  of 
claim  of  title,  must  always  be  referred  to  the 
claim  of  right  which  the  party  makes  at  the 
time ;  and  if  to  a  deed,  which  is  finally  shoiivn 
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to  convey  no  right,  it  would  be  rank  absurdity 
to  presume  another  independent  grant.  Redfield, 
J.,  in  Smith  v.  Highee,  12  Vt.  118 ;  and  see 
Ford  V.  FUnt,  40  Vt.  882. 

54.  Where  one  justified  bis  use  of  water  for 
his  mill  by  right  in  himself,  and  also  showed 
an  outstanding  right  in  a  third  person,  but  did 
not  show  that  he  had  succeeded  thereto  -y—Heldy 
that  he  should  be  holden  to  have  done  the  act 
complained  of  under  his  own  title,  and  could 
not  avail  himself  of  the  other.  Mogers  v.  Ban- 
croft, 20  Vt.  250. 

55.  Where  both  parties  claim  title  from  the 
same  person,  the  title  of  such  person  need  hot 
be  shown;  but  he  will  prevail  who  has  the 
better  right  from  this  common  source.  Brooke 
v.  ChapUn,  8  Vt.  281.    29  Vt.  408. 

56.  A  previous  naked  possession  for  a  short 
period,  unsupported  by  any  color  of  right,  was 
hM  not  to  prevent  the  application  of"  this  rule, 
but  that  such  possession  was  merged  in  the 
supposed  title  afterwards  acquired  by  purchase, 
so  Uiat  it  could  not  be  set  up  at  the  trial  as  an 
independent  claim  of  title.  P>,  Austin  v. 
Rutland  B,  Co.,  46  Vt.  215. 

57.  Tlie  purchaser  at  a  land-tax  sale, 
admitted  to  be  invalid,  entered  upon  the  land 
under  a  claim  of  title  and  cut  some  timber  for 
the  purpose  of  taking  possession  of  the  lot,  and 
afterwards  obtained  a  deed  of  the  lot  from  the 
collector.  Beld,  that  such  sale  gave  him  no 
right  to  enter  upon  the  land,  certainly  not  until 
the  time  limited  for  its  redemption  had  expired; 
and  gave  him  no  color  of  title  which  would 
extend  his  possession  constructively  beyond  th^ 
limits  of  the  land  actually  occupied ;  and  that 
his  colorable  title  must  be  restricted  to  the  time 
of  his  obtaining  the  deed.  Wing  v.  HaU,  47 
Vt.  182. 

58.  Where  one  in  the  possession  of  lands 
without  color  of  title  took  a  deed  thereof  to  his 
wife ; — BMy  that  his  possession  thereafter,  and 
that  of  his  wife  after  his  decease,  should  be 
referred  to  the  apparent  right  acquired  by  such 
deed,  and  the  color  of  title  given  thereby. 
Austin  V.  Rutland  R.  Co.,  45  Vt.  215. 

59.  A  lost  deed  whose  contents  are  proved 
by  parol,  though  it  give  color  of  title  only,  is 
admissible  to  characterize  a  possession  under  it. 
Oqtman  v.  Bofmey,  46  Vt.  594. 

60.  Length  and  character  of  posseesion 
to  give  ftill  title.  Fifteen  years'  uninter- 
rupted possession  of  land,  under  a  claim  of  title, 
vests  the  title  in  the  possessor.  Barloui  v. 
Bawne,  Brayt.  185.  The  same  as  to  the  right 
to  a  water  course.  Rogers  v.  Page,  Brayt.  169. 
lb,  201. 

61.  Fifteen  years*  adverse  possession  of 
lands  by  a  defendant  will  bar  the  plaintifPs 

.  right,  whether  the  defendant's  claim  be  in  his 
own  right,  or  in  right  of  another ;  as,  a  town. 
Booths  V.  Cotentry,  4  Vt.  295.    28  Vt.  614-15. 


62.  It  is  perfectly  well  settled,  that  an 
actual  adverse  possession,  continued  for  fifteen 
years,  by  one  having  even  no  color  of  title,  will 
divest  the  true  owner  of  his  title  to  the  extent 
of  such  adverse  possession,  even  when  the  true 
owner  is  in  possession  of  a  portion  of  the  land 
covered  by  his  title,  in  such  manner  that  he 
would  have  constructive  possession  of  the 
residue,  except  for  his  actual  disseisin  by  the 
adverse  holder.  Poland,  C.  J.,  in  Jakeu>ay  v. 
Barrett,  88  Vt.  828. 

63.  Title  to  lands,  or  any  interest  therein— 
as  a  right  of  way  or  other  easement— acquired 
by  fifteen  years'  adverse  possession,  is  as  perfect 
as^hough  derived  by  deed  from  the  original 
propHetoE  Hence,  no  verbal  transfer,  sur- 
render, or  declaration,  made  after  the  title  has 
so  ripened,  can  affect  it.  Hodges  v.  Eddy,  41 
Vt.  485.  Austin  v.  BaUey,  87  Vt.  224.  Traey 
V.  AtTierton,  86  Vt.  520.  Perrin  v.  Oarfleld^ 
87Vt.  804. 

64.  Adverse  posfleseion.  If  one  by  verbal 
contract  purchases  lands  and  psiys  the  stipu- 
lated price,  and  goes  into  possession  under  such 
pmx^hase  as  the  present  absolute  owner,  and 
continues  the  possession  as  such  owner  under 
such  claim  for  15  years,  his  title  is  thereby  per- 
fected. But  if,  by  the  contract,  he  is  to  have 
the  premises  if  he  pays  the  price,  and  never 
complies  with  the  condition,  his  possession  for 
15  years  would  not  ripen  into  a  title,  not  being 
adverse,  but  would  enure  to  the  benefit  of  his 
vendor.    Adams  v.  Fullam,  48  Vt.  592. 

65.  A  and  B  made  a  parol  exchange  of 
lands,  deeds  to  be  executed  when  B  paid  A  the 
difference.  Each  w6nt  into  possession  accord- 
ing to  the  exchange,  and  B  occupied  for  more 
than  fifteen  years,  set  the  land  in  his  list  and 
paid  the  taxes,  but  claimed  no  title  except  a6cord- 
ing  to  the  contract.  B,  never  having  paid  the 
difference,  and  no  deeds  having  been  executed, 
finally  surrendered  the  land  to  A,  and  retook 
possession  of  the  other  land.  Held,  that  B 
had  acquired  no  title  by  such  pdssesaion  under 
the  contract,  and  had  no  interest  in  the  land 
after  surrender  which  was  subject  to  execution 
for  his  debts,  though  existing  before  the  sur- 
render.    Adams  v.  FuUam,  47  Vt.  558. 

66.  Where  the  property  of  one  man  is  left 
upon  the  premises  of  another,  with  the  knowl- 
edge and  assent  of  that  other,  so  long  as  he  suf- 
fers the  pro])erty  to  remain  upon  his  premises 
without  objection,  or  request  to  remove  it  [in 
this  case  for  more  than  thirty  years],  exercising 
no  act  of  ownership  and  making  no  claim  to  it, 
so  long  the  title  remains  the  same,  and  is 
unchanged  by  mere  lapse  of  time ;  though  such 
lapse  of  time  might  be  an  element  to  be  consid- 
ered by  the  jury  in  determining  the  issues  sub- 
mitted.   Noble  V.  Syhester,  42  Vt.  146. 

67.  Beld^  that  in  order  to  show  that  one's 
possession  of  lands  was  under  a  claim  of  owner- 
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•hip,  he  may  prove  that,  while  he  occupied,  he 
■aaerted  ownership  by  bringing  and  prosecuting 
to  Judgment  an  action  of  trespass  for  an  entry 
on  the  premises.  ffoUitUr  v.  Taung,  42  Vt. 
408. 

68.  Oontiiinoiui.  To  constitute  a  continu- 
ous possession  of  lands,  tlie  occupant  need  not 
l)e  on  tlie  land  continually,  and  the  more  fact 
that  time  intervenes  between  successive  acts  of 
occupancy  does  not  necessarily  destroy  the  con- 
tinuity of  the  possession,  which  may  be  pre- 
served by  intention ;  and  as  evidence  of  such 
intention  and  claim,  and  ot  the  adverse  cliar- 
acter  of  his  possession,  the  declarations  of  the 
occupant  made  at  the  time  are  admissible  in 
his  own  behalf,  whether  made  on  or  off  the 
land.     Webb  v.  Eiehardson,  43  Vt.  4M, 

69.  N&H-tuer  is  not  necessarily  an  abandon 
ment.  This  is  a  question  of  fact,  dependent 
upon  intent.  Ccng.  Society  ofHaUfax  v.  Stark^ 
84  Vt.  248. 

70.  Id  a  case  resting  upon  prior  possession, 
a  li4;>se  of  15  years  or  more  between  any  of  the 
acts  of  possession,  does  not,  per  m,  and  as  matter 
of  law,  constitute  an  abandonment  of  the  first 
possession.  The  question  of  abandonment  is 
one  of  fact  for  the  jury,  and  any  presumption 
to  be  drawn  from  such  lapse  of  time  is  a  pre- 
sumption or  inference  of  fact,  and  subject  to  be 
rebutted.  Patehin  v.  Stroud,  28  Y t.  894 ;  and 
see  Perkins  v.  Blood,  86  Vt.  278. 

71.  The  plaintiff  sought  to  make  title  to 
lands  by  fifteen  years'  adverse  possession,  and 
his  evidence  tended  to  show  possession  and 
continuous  claim.  The  defendant,  not  having 
the  legal  title,  proved  that  during  said  fifteen  years 
he  entered  upon  the  land  and  *  Mogged  it, "  and  cut 
off  a  large  amount  of  pine  timber,  claiming  to 
own  it  under  deeds  exhibited.  The  court  ruled 
that  this  interrupted  the  plaintiff's  possession,  so 
as  to  arrest  the  running  of  the  statute  of  limita- 
tions. Held  erroneous,  and  that  the  question 
should  have  been  submitted  to  the  Jury  in  con- 
nection with  the  plaintiff's  evidence,  as  it  is  not 
every  trespass  upon  one's  possession  that  will 
have  that  affect,  more  especially  when  commit- 
ted by  a  stranger  to  the  title.  Webb  v.  Richard^ 
•on,  42  Vt.  465. 

72.  HM,  that  such  erroneous  ruling,  made 
before  the  plaintiff's  evidence  in  reply  was 
closed,  was  not  cured  by  a  special  finding  of 
the  jury  that,  leaving  such  interruption  of 
possession  out  of  consideration,  fifteen  years' 
adverse  possession  was  not  shown  in  the  plain- 
tiff ;  for  the  effect  of  such  ruling  was  to  cut  off 
further  evidence  of  the  plaintiff  on  that  point. 
lb, 

73.  The  plaintiff  was  in  possession  of  lands 
under  claim  by  a  tax  deed,  when  W,  under 
whom  the  defendant  claimed,  entered,  claiming 
to  own  the  land  and  to  have  paid  the  tax,  and 
to  have  a  receipt  therefor.    The  plaintiff  and 


W  then  agreed,  that  W  was  to  continue  in  pos- 
session the  remainder  of  that  season,  and  if  he 
did  not  produce  to  the  plaintiff  that  receipt  he 
should  surrender  up  the  premises  to  the  plain- 
tiff;  but  W  never  produced  the  receipt  and 
that  fall  abandoned  the  possession,  and  made  no 
claim  afterwards.  Heldy  that  this  was  no  recog- 
nitioD  of  the  pUintiff's  right,  but  a  hostile  pos- 
session during  that  season,  and  broke  the  con- 
tinuity  of  the  plaintiiTs  possession,  so  that  he 
could  not  tack  his  prior  to  his  subsequent  pos- 
session to  make  out  fifteen  years'  possession. 
AutUn  V.  BaOey,  87  Vt.  219. 

74.  Tacking.  AcU  of  possession  upon 
land  by  one  who  is  under  a  contract  to  purchase 
it,  constitute  a  possession  in  the  vendor ;  for, 
until  actual  conveyance,  the  vendee  stands  in 
tlie  relation  of  tenant,  or  quad  tenant,  to  the 
vendor.^   Spear  v.  Ralj^,  14  Vt.  400. 

75.  'Acts  done  upon  land  by  license,  or  sub- 
license, enure  to  the  benefit  of  the  first  licensor 
and  claimant.     Wing  v.  HaU,  47  Vt.  182. 

76.  Actual  occupaticm  under  a  claim  of  title, 
although  without  color  of  title,  will  avail  a  sub- 
sequent occupant,  claiming  under  the  former 
occupant,  in  making  out  a  possessory  title  in 
himself.     Day  v.  Wilder,  47  Vt.  588. 

77.  There  is  no  tenure  or  privity  between  a 
tenant  for  life,  and  the  remainder  man,  where 
each  claims  under  the  same  devise.  Hence  the 
possession  of  the  life  tenant  will  not  enure  to 
the  remainder  man.  Auetin  v.  Rutland  B,  Co,, 
45  Vt.  215. 

78.  Vacant.  While  the  possession  of  land 
is  vacant,  no  presumption  can  arise  against  the 
fegal  title.  Appleton  v.  Edeon,  8  Vt.  289. 
White  V.  Fuller,  88  Vt.  201. 

79.  Notoriety.  In  this  State,  all  entries 
under  a  claim  of  right,  even  by  strangers,  are 
held  to  be  an  actual  eviction  of  the  owner  of 
which  he  is  bound  to  take  notice,  at  the  peril  of 
losing  his  estate  after  the  lapse  of  fifteen  years. 
Whitney  v.  French,  25  Vt.  668. 

80.  To  constitute  a  disseisin  of  the  owner 
of  uncultivated  tands,  by  the  entry  and  occupa- 
tion of  a  party  not  claiming  title,  the  occupa- 
tion must  be  of  that  nature  and  notoriety,  that 
the  owner  may  be  presumed  to  know  that  there 
is  a  possession  of  his  land  adverse  to  his  title. 
Hapgood  v.  BuH,  4  Vt:  155. 

81.  First  entry  by  license.  One  going 
into  possession  of  land  under  a  parol  gift  and 
remaining  quietly  in  possession  for  fifteen 
years,  acquires  gcKxl  title  by  the  mere  acquies- 
cence of  the  donor,  or  owner,  whoever  he  may 
be.  And  the  possession  is  regarded  as  quiet, 
unless  interrupted  by  a  forcible  ouster,  or 
legal  proceedings  for  that  purpose.  Pope 
V.  Henry,  24  Vt  560.     2  Vt.  544.     18  Vt.  150. 

82.  Possession  taken  under  a  license  to 
occupy  permanently,  either  absolutely  or  upon 
conditions,  gives,  in  equity,  a  title  to  the  prem- 


Digitized  by 


Google 


POSSESSION. 


518 


ifes,  according  to  the  terms  of  the  license,  and  a 
court  of  eqoity  will,  in  proper  case,  decree  an 
asanrance  of  the  title  stipulated ;  as,  where  the 
contract  has  been  performed  on  one  part,  by 
making  permanent  erections  of  value.    lb, 

83.  Possesaioii  as  evidence  of  boundary. 
While  evidence  of  use  and  occupation  alone  has 
no  legal  tendency  to  show  where  a  disputed 
line  was,  yet  if  the  occupancy  was  in  accord- 
ance with  tlie  line  in  dispute,  it  tends  to  show 
where  the  line  was.    Beaeh  y.  Fa^,  46  Vt.  887. 

84.  Sometimes,  the  condition  of  lands  and 
the  circumstances  accompanying  the  occupancy 
of  them  will  rebut  the  presumption  that  such 
occupancy  was  adverse,  or  under  a  claim  of 
right.  Thus,  where  the  true  line  between  two 
adjoining  proprietors  was  a  straight  line  of  1 80 
rods,  having  welL-established  permanent  bound- 
aries, and  comers,  and  for  half  that  distance 
there  was  a  straight  fence  upon  the  line,  and 
for  the  rest  of  the  distance  there  was  a  slash 
fence  running  zig-zag  in  the  general  course  of 
the  true  line,  but  irregular  and  varying  from 
the  true  line,  apparently  as  convenience 
required  In  the  building  over  broken  and  ledgy 
gtoxmd^—HM,  in  the  absence  of  aflQrmative 
evidence  to  the  contrary,  that  such  facts  were 
sufficient  to  rebut  the  presumption  that  the 
occupation  on  either  side  of  the  zig-zag  fence 
beyond  the  true  line,  was  adverse.  liorte  v. 
Churehm,  41  Vt.  649. 

85.  —with  acquiescence  of  adjoining  pro- 
prietor. Possession  between  adjoining  pro> 
prietors  according  to  a  line  which  is  mutually 
understood  to  be  an  uncertain,  or  not  the  true 
line,  under  an  arrangement  that  the  correct  line 
shall  be  afterwards  ascertained  and  run,  is  not  an 
adverse  possession,  but  leaves  each  in  posses 
sion  according  to  the  deeds,  claiming  to  the 
true  line ;  and  such  possession  does  not  estab- 
lish the  incorrect  line  by  acquiescence. 
BwmeU  v.  Maianey,  89  Vt.  579. 

86.  As  a  general  rule,  an  admission  by  a 
party  of  a  mistaken  line  for  the  true  one  has  no 
legal  effect  upon  his  title;  and  a  mutual  recog- 
nition of  a  wrong  line  by  adjoining  proprietors, 
and  their  acquiescence  in  such  line,  unless 
accompanied  by  possession  of  one,  or  both, 
according  to  it,  and  that  continued  for  fifteen 
years,  are  not  conclusive  as  to  their  respective 
rights.     CrowU  v.  Bebee,  10  Vt.  88. 

87.  But  such  mutual  recognition  and 
acquiescence  in  a  given  line,  accompanied  by 
actual  possession  of  one,  or  both,  for  the  period 
of  fifteen  years,  will  be  conclusive  as  to  their 
req)ective  rights.  SpaukUng  v.  Warren,  25 
Vt.  816. 

88.  A  mere  acquiescence,  for  fifteen  years, 
in  a  line  as  the  dividing  line  between  adjoin- 
ing proprietors,  although -but  one  of  the  owners, 
and  perhaps  neither,  is  in  actual  possession,  is, 
we  think,  sufficient  to  establish  that  as  the  true 


line  of  division,  if  known  and  claimed  by  both. 
Brown  v.  Edtan,  28  Vt.  485. 

.  The  recognition  by  the  proprietors  of 
adjoining  lots  of  a  particular  line  as  their 
division  line,  and  their  acquiescence  in  this  for 
15  years,  with  possession  accordingly,  either 
actual  or  constructive,  of  both  or  either  of  the 
lots,  establishes  this  as  the  true  division  line. 
Clark  V.  Tabor,  28  Vt.  222.  OhOds  v.  Kings^ 
bury,  46  Vt.  47.  DaeU  v.  Judge,  46  Vt.  655. 
WMte  V.  Evereii,  1  Vt.  188.  Beech  v.  Par- 
melee,  9  Vt.  852.  BurUm  v.  LaaeU,  16  Vt. 
158.    Aekley  v.  Buck,  18  Vt.  895. 

90.  A  line  thus  established  was  held  con- 
clusive, although  in  fact  the  original  and  true 
line  was  in  a  different  place,  and  neither  party 
had  actually  occupied  the  strip  between  the  two 
lines,  and  no  fence  had  been  built  on  either 
line.    Burton  v.  Laeell. 

91.  Where  the  plaintiff  took  a  deed  of  land 
described  as  bounded  on  the  pitch  of  another, 
made  a  survey  conformable  to  his  deed,  as  he 
supposed,  went  into  possession,  and  occupied 
for  about  thirty  years  according  to  the  survey ; 
—Held,  in  an  action  of  trespass  against 
a  stranger  in  whkh  the  declaration  described 
the  premises  as  In  the  deed^  that  it  was  no 
defense  to  show  that  the  description  given  did 
not  cover  the  land  trespassed  upon,  where  the 
plaintiff's  survey  and  possesion  extended 
beyond  the  line  of  the  pitch  upon  which  the 
deed  was  bounded,  and  in  fact  covered  the 
place  of  the  trespass.  Meaeham  v.  Fay,  6  Vt. 
206;  and  9ee  Burton  v.  La/uU,  16  Vt.  158. 

92.  Where  A  pprchased  laikl  of  B  and  went 
into  possession  and  occupied  as  owner,  but 
without  deed,  and  afterwards  sold  the  land  to 
C,  to  whom  B  afterwards  conveyed  directly  ;— 
Held,  that  the  acquiescence  of  A  in  a  boundary 
line,  during  the  time  of  his  occupation,  was  as 
binding  as  if  the  legal  title  had  been  in  him. 
Sheldon  v.  Perkine,  87  Vt.  550. 

93.  Easements.  Rights  to  easements 
acquired  by  long  possesmon  ought  to  stand  on 
the  same  ground  as  rights  by  possession  In 
lands,  and  the  doctrine  of  the  law  in  the  two 
cases  should  harmonize— and  so  held,  Traey  v. 
Athertcn,  86  Vt.  508. 

94.  The  statute  of  limitations  does  not 
extend  to  incorporeal  rights,  but,  in  analogy  to 
it,  the  uninterrupted  use  of  an  easement,  under 
a  claim  of  right,  for  the  period  fixed  by  the 
statute  as  a  bar  to  the  recovery  of  lands  held 
adversely  [15  years],  gives  the  person  so  using 
the  easement  a  full  and  absolute  ri^ht  to  it,  as 
much  as  if  granted  to  him.  The  presumption 
arising  from  such  long-continued  possession, 
unrebutted,  is  a  presumption  otUme,  and  is  con- 
elusive.  lb,  Toumeend  v.  Downer,  82  Vt.  204. 
Victory  v.  Welle,  89  Vt.  494. 

95.  It  is  the  general  rule,  that  the  enjoy, 
ment  of  an  easement  is  presumed  to  be  adverse 
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ubiess  something  appears  to  rebut  that  pre- 
sumptioiL  Ttiis  is  the  general  rule,  where 
there  is  no  express  evidence  that  the  use  was 
accompanied  by  a  claim  of  right,  and  no 
express  evidence  of  a  disclaimer  of  the  right. 
Perrin  ▼.  OarJMd,  87  Vt.  804. 

96.  In  order  to  the  acquiring  of  an  ease- 
ment in  lands  by  use,  whether  notice  of  such 
use  to  the  owner  of  the  lands  is  necessary— 
qu^Bre,    lb. 

97.  Where  one  enjoys  the  use  of  an 
ment  in  a  manner  otherwise  sufficieht  to  gain 
a  right  by  adverse  use,  he  will  not  be  pre- 
vented from  acquiring  the  right,  by  the  owner 
of  the  estate  in  which  the  right  is  claimed 
oocasionally  objecting  or  denying  the  right, 
but  not  interfering  with  or  interrupting  the 
enjoyment  of  it,  having  the  power  to  do  so, 
where  the  enjoyment  is  had  in  spite  of  the 
objection  ;—the  easement  being  of  such  a  char- 
acter that  the  claimant  has  only  to  enjoy  tlie 
use,  without  other  adversary  acts  on  his  part, 
Such  permisrive  use  amounts  to  an  acquies- 
cence, which  is  the  same  as  saying  that  the 
possession  is  uninterrupUd,  Kimb<M  v.  Ladd, 
4d  Vt.  747.     Trany  v.  Athmian,  86  Vt.  608. 

98.  Where  one  claims  a  prescriptive  right 
in  the  lands  of  another,  he  must  show  affirma- 
tively an  adverse  continuous  use  for  fifteen 
years,  under  a  claim  of  ownership,  or  as  of 
right.  In  absence  of  any  proof  or  circum- 
stances indicating  the  contrary,  it  may  do  to 
assume  that  the  use  is  adverse  and  under  a 
claim  of  right.  But  where  the  nature  of  th6 
use  is  doubtful,  the  question  of  adverse  use 
under  a  claim  of  right  is  for  the  Jury,  not  the 
court.     PUmptan  v.  Cowi>erm,  42  Vt.  712. 

99.  On  the  other  hand,  the  prima  fade 
presumption  is,  that  the  enjoyment  of  oi^e's 
own  land  is  an  exercise  of  his  right  to  so  enjoy 
it;  and  where  another  claims  a  right  against 
the  owner  by  an  adverse  use  which  has  occasion- 
ally been  interrupted  by  the  owner,  the  burden 
ia  upon  the  other  to  show  that  such  Interrup- 
tions  were  consistent  with  his  claim,  and 
not  upon  the  owner  to  show  that  they  wore 
inconsistent  with  it.    /&. 

100.  N<m-iuier.  A  right  arising  from  a 
grant,  and  not  from  prescription — as,  a  right 
of  flowage— is  not  lost  by  non-utr  where  it 
cannot  be  used  without  encroaching  upon  the 
rights  of  others  created  by  deed ;  but  the  use 
may  be  resumed  whenever  such  adverse  right 
is  extinguished.  Mower  v.  RuUMnexm^  9  Vt. 
242. 

101.  Adverse  poeseasion  as  avoiding  a 
eonveyaiiee.  The  statute  '*  to  prevent  fraud- 
ulent speculations,  &c,"  first  passed  in  1807, 
avoiding  a  conveyance  when  a  third  person  is 
in  adverse  posssesion  (G.  8.  c.  65,  s.  27),  was 
merely  a  legislative  declaration  of  an  established 
principle  of  the  common  law.    RiMn^on  v. 


DcfugVdu,  2  Aik.  864.     tJM^tdty  v.  JotHtyn,  dl 
Vt.  52.     WhiU  V.  F^Mtr,  88  Vt.  208. 

102.  It  does  not  apply  where  the  convey- 
ance is  by  operation  of  law;  as,  by  levy  of 
execution.  FammDcrth  v.  Ckmntfrm^  1  D.  Chip. 
189. 

103.  Or  by  an  officer  of  the  State  or  of  the 
United  States.    AldU  v.  Burdiek,  8  Vt  21. 

104.  Nor  does  this  Statute  apply  where  a 
trust  estate  is  conveyed  to  the  uses  for  which 
it  was  originally  created.  MtUhOl  v.  8te9en$, 
1  Aik.  16. 

105.  Not,  where  a  trustee  conveys  to  his 
eeiiui  gue  trwt^— as,  an  administrator  to  the 
heirs  of  the  estate ;  nor,  where  chancery  would 
compel  a  conveyance.  AppleUm  v.  Edion^  8 
Vt.  289. 

106.  Nor,  where  a  conveyance  is  made  by 
the  agents  of  a  municipal  or  public  corporation, 
acting  in  the  line  of  official  duty.  WMe  v. 
FuUer,  88  Vt.  198. 

107.  When  a  trust  relation  exists  between 
the  parties,  a  conveyance  by  either,  that  merges 
the  legal  and  equitable  estates,  is  not  within 
this  statute.    Stacy  v.  Bo$tmek,  48  Vt.  192. 

108.  The  defendant's  possession  under  a 
levy  of  execution  against  the  plaintiff  is  not 
adverse  to  the  plaintiff's  title,  so  as  to  avoid  a 
deed  to  the  plaintiff  from  a  thurd  person.  HaU 
V.  HaU,  5  Vt.  804 

109.  As  between  mortgagor  and  mortgagee, 
the  possession  (A  either  does  not  prevent  the 
other  from  convejing  his  title  to  a  third  person. 
Confieree  v.  SearU,  10  Vt.  578. 

110.  To  avoid  a  deed  for  adverse  possession, 
the  possession  must  be  Wholly  adverse  to  the 
grantor,  and  the  claim  of  the  possessor  be  to  an 
estate  entirely  to  the  exclusion  of  any  right  or 
title  existing  in  the  grantor,  and  under  a  title 
adverse  to  him.  Thus,  where  the  possessor 
claims  a  life  estate  under  the  grantor,  though 
against  the  will  of  the  grantor,  such  possesdon 
does  not  avoid  the  grantor's  deed,  and  such  deed 
conveys  whatever  title  the  grantor  had.  SeUeok 
V.  Starr,  6Vt.  194. 

111.  P  claimed  a  life  estate  in  land,  and  S 
claimed  the  fee  adversely,  both  claiming  under 
the  same  devise.  P  by  deed  leased  the  land  to 
the  defendant,  while  8  was  in  adverse  posses- 
sion. Afterwards  8  deeded  the  land  to  W 
vubject  to  P*8  Ufe  eetate,  and  W  conveyed  to  the 
plaintiff.  Held,  that  the  plaintiff  could  not 
avoid  the  lease  from  P  by  reason  of  the  then 
adverse  possession  of  8.  Hibbard  v.  Hurlbur% 
10  Vt.  178. 

112.  Where  the  grantor  of  land  remains  in 
possession  of  the  land  conveyed,  claiming  it  as 
his  own,  to  the  knowledge  of  his  grantee,  this 
is  such  an  adverse  possession  and  disseisin  of 
the  grantee  as  avoids  his  deed  to  a  stranger. 
Stepem  v.  WhitMnb,  16  Vt.  121.  Bobhuon  v. 
Dougkui,  2  Aik.  864. 


Digitized  by 


Google 


POSSESSION.— POUNDS  AND  IMPOUNDING. 


545 


113.  Where  one  entered  into  possession  of 
land  under  a  parol  contract  of  purchase,  and 
had  performed  on  his  part  so  as  to  entitle  him 
to  a  deed,  which  was  refused,  and  he  so  contin- 
ued in  possession,  claiming  adversely; — ffeld, 
that  this  was  such  an  adverse  possession  and 
claim  as  avoided  a  deed  of  his  vendor  to  a  third 
party.    BijUeif  v.  Tale,  19  Vt.  166. 

114.  Oontract  and  deed  good  between 
the  parties.  A  contract  for  the  sale  of  lands 
of  which  a  third  person  is  in  adverse  posses- 
sion, is  not  corrupt,  nor  against  the  policy 
of  the  law,  nor  prohibited  by  the  statute. 
The  only  effect  of  the  statute  is  to  render  the 
deed  void  for  the  purpose  of  transferring  the 
legal  title ;  but  the  equitable  title  does  pass  by 
such  deed,  and  will  be  protected,  in  a  court  of 
law,  against  any  interference  of  the  grantor. 
Bdu)ard$  V.  Parkfmr$ty  21  V t.  472.  26  Vt.  609. 
28  Vt.  864. 

115.  A  conveyance  executed  when  a  third 
person  is  in  adverse  possession  is  void  only  as 
to  the  person  in  adverse  possession,  and  his 
privies.  It  is  good  between  the  parties  to  it, 
and  is  a  license  to  the  grantee  to  do  any  act 
upon  the  land  which  the  grantor  might  do,  and 
enables  him  to  do  any  such  acts,  in  the  name  of 
the  grantor,  as  may  be  necessary  to  establish 
the  grantor's  title,  which  title,  when  established, 
will  enure  to  the  benefit  of  the  grantee. 
Edwards  v.  Hoys,  18  Vt.  473.  Unwernty  v. 
Jodyn,  21  Vt.  52.     WMU  v.  Fuller,  88  Vt.  204. 

116.  PosseBBion  a  question  of  fact. 
Whether  there  was  a  possession  adverse  to  the 
grantor,  so  as  to  avoid  his  deed,  is  a  question 
for  the  jury,  and  is  not  to  be  determined  by  the 
court  upon  the  question  of  admitting  the  deed 
in  evidence.     StewM  v.  Dewing ,  2  Aik.  112. 

117.  Where  the  question  was  whether  the 
defendant's  cutting  of  a  tree  inside  of  a  fence 
which  the  plaintifT  claimed  as  the  true  division 
line  between  him  and  the  defendant,  but  which 
was  in  dispute,  interrupted  the  continuity  of 
the  plaintiffs  adverse  possession  for  fifteen 
years  up  to  the  fence,  the  court  refused  so  to 
rule  as  matter  of  law,  but  left  the  question  to 
the  Jury.  -ff««  correct,  -ffafo  v.i?fijA,48  Vt.217. 

118.  Ohancery.  Under  the  circumstances 
of  the  case,  an  orator  obtained  a  decree  who 
stated  his  title  under  a  deed  from  one  out  of 
possession,  and  where  the  defendant  was  in  ad- 
verse possession.  Hmith  v.  Blaisdell,  17  Vt.  199. 


who  are  not  his  appointed  and  sworn  deputies, 
whereby  a  letter  is  lost.  Christy  v.  Smith,  28 
Vt.  668;  and  see  Dan/orth  v.  Grant,  14  Vt. 

8. 

2.  In  an  action  against  a  postmaster  for  that 
he  '*  carelessly  and  negligently  "  lost  a  letter, 
alleging  his  negligence  in  such  general  terms  ;— 
Held,  that  the  defendant  was  not  entitled  to  a 
charge  that  the  plaintiff  must,  in  order  to 
recover,  "show  some  particular  act  of  negli- 
gence in  relation  to  the  letter,  and  that  the  loss 
was  the  direct  consequence  of  that  particular 
negligence ;  "—that  general  proof  tending  to 
show  that  the  loss  was  occasioned  by  negli- 
gence, and  which  satisfied  the  jury  that  the 
loss  was  so  occasioned,  was  sufficient  to  sus- 
tain the  declaration  and  the  action.  Chriity 
V.  SnUth, 

See  Officer,  7-8. 
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As  to  change  of  posMession  as  affecting  sales, 
see  S1.LS8,  III.;  Mobtgaoe,  209,  et  9eq. 


P08TMA8TEB. 

1.    A  postmaster  is  answerable  for  the  negli 
gence  of  his  clerks  and  servants  in  the  office 


1.  Inclosnre.  Under  the  statute  of  1797 
(Slade's  Stat.  c.  65,  s.  8),  authorizing  the 
impounding  of  cattle  found  damage  feasant  in 
the  owner's  *'inelo9ure^*;—ffeld,  that  the  right 
to  impound  did  not  exist  unless  the  hcueinguo 
was  inclosed  by  a  legal  fence,  except  such 
fences  as  the  owner  or  keeper  of  the  cattle,  or  the 
adjoining  proprietor,  was  bound  to  keep  in 
repair.  Mooney  v.  Maynard,  1  Vt.  470.  Porter 
V.  Aldrieh,  89  Vt.  826. 

2.  The  word  inelosure,  as  used  in  the  im- 
pounding acts,  (Slade's  Stat.  c.  56,  s.  8.  R. 
8.  c.  88,  8.  4.  G.  S.  c.  100,  s.  4),  imports 
land  inclosed  by  some  visible  or  tangible 
obstruction,  such  as  a  fence,  hedge,  ditch,  or 
something  equivalent,  for  the  protection  of  the 
premises  against  encroachment  by  cattle  ;  and 
differs  from  the  word  close,  which  embraces 
land  owned  by  a  party,  or  of  which  he  is  in  the 
rightful  possession,  although  inclosed  only  by 
the  imaginary  boundary  line  which  defines  its 
territorial  limits.    Porter  v.  Aldrieh, 

3.  Under  G.  S.  c.  100  s.  4,  enacting  that 
'*  any  person  may  impound  any  beast  found  in 
his  incloeure  doing  damage,"— -HlfW,  that  where 
the  law,  under  the  special  facts  of  the  case,  has 
cast  upon  the  owner  of  the  beast  the  duty  of 
keeping,  it  off  the  land  of  another,  such  land  is 
the  inclosure  of  the  owner,  whether  fenced  or 
•not,  within  the  meaning  of  this  statute.  Keith 
V.  Bradford,  89  Vt.  84. 

4.  Fences.  The  remedy  by  impounding 
does  not  extend  to  beasts  found  damage  feasant 
upon  wild,  uncultivated,  unimproved  and  unoc- 
cupied lands  Ijring  open  and  common;  nor, 
as  between  the  owner  of  occupied  lands  and  the 
adjoining  proprietor,  where  the  beasts  enter 
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apon  such  owoer^s  land  through  his  neglect  in 
regard  to  his  portion  of  the  division  fence.  It 
is  otlierwise,  as  between  such  owner  and  persons 
other  than  the  adjoining  proprietor.  Porter  v. 
AJdrich,  89  Vt.  826. 

5.  Under  R.  S.  c  88,  s.  16,  neither  of  two 
adjoining  proprietors,  whose  lands  were  under 
cultivation  and  without  division  fence  between 
them,  could  impound  the  cattle  of  the  other, 
damage  fia$ant.  Hooper  v.  KiUredge,  16  Vt. 
677. 

6.  Poimd.  Where  a  town  is  destitute  of  a 
pound,  one  may  impound  in  his  own  iuclosure, 
or  in  that  of  another  person.  (G.  S.  c.  100,  s.  8.) 
Biker  v.  Hooper,  35  Vt.  457. 

7.  Where  a  town  was  destitute  of  a  pound, 
but  the  pound-keeper  received  the  beast  as 
pound-keeper  and  confined  it  in  his  private 
inelosure  ; — Held,  that  an  action  to  recover  the 
penalty  for  not  replevying  or  redeeming  the 
beast,  and  for  the  legal  charges,  must  be  in  the 
name  of  the  pound-keeper,  and  not  of  the 
impounder.    lb.    (O.  S.  c.  100,  s.  10.) 

8.  A  *'  pound  "  IS  some  place  where  beasts 
are  to  be  confined,  kept  and  fed.  Where  a 
party,  after  lawfully  impounding  cattle  in  his 
own  barn-yard,  turned  them  out  to  graze  in  his 
inclosed  fields  near  his  barn-yard,  during  the 
days,  but  put  them  in  his  barn-yard,  nights,  he 
was  held  to  liave  lost  thereby  his  legal  control  of 
them.     Harriman  v.  Fifield,  86  Vt.  841. 

9.  Oharges— Appridsal.  The  impounder 
of  cattle  taken  damage  feasant  and  regularly 
impounded,  may  lawfully  detain  the  same  until 
the  payment  or  tender  of  the  legal  charges  and 
expenses  of  impounding  and  keeping  the  cattle, 
although  there  has  been  an  irregular  appraisal 
of  damages,  or  no  appraisal.  Harriman  v.  Fi- 
field.  Keith  v.  Bradford,  89  Vt.  84.  Porter  v. 
Aldrieh,  lb.  888. 

10.  One  having  a  right  to  take  up  and 
impound  cattle  damage  feaaarUj  took  them  to 
his  own  premises  and  claimed  to  keep  them 
until  the  damages  done  on  that  and  pretioue 
oceaeioni  should  be  paid.  Held,  that  the  taking 
and  detention  were  unlawful,  and  that  replevin 
lay  therefor.  Ladue  v.  Branch,  42  Vt.  574; 
and  see  Holden  v.  Torrey,  81  Vt.  690. 

11.  The  impounder  of  cattle  taken  damage 
feasant  does  not  become  a  trespasser  ab  initio, 
nor  is  he  prevented  from  justifying  the  im- 
pounding, in  replevin,  by  a  neglect  to  give 
notice  under  the  statute  for  the  appointment  of 
appraisers  to  appraise  the  damage,  nor  of  the 
time  of  the  appraisal,  nor  by  an  appraisal 
fraudulently  procured.  Such  an  appraisal 
would  be  void;  and  as  the  appointing  of 
appraisers  is  only  to  ascertain  the  damages, 
no  appointment  of  appraisers  is  necessary 
where  the  claim  for  damages  is  waived.  Keith 
V.  Bradford,  89  Vt.  84.  Moore  v.  Bobbins,  7 
Vt.   868.      Harriman  v.  Fifield,  86  Vt.   841. 


Holden  v.  Torrey.    Porter  v.  Aldrieh,  89  Vt. 
826. 

12.  Notice  of  impoandiiLf .  A  party 
acting  in  his  own  behalf,  who  impounds 
another's  beasts,  becomes  a  trespasser  ab  initio 
by  neglecting  to  give  the  statutory  notice  of  the 
impounding ;  and  this  is  part  of  the  impounder's 
justification,  to  be  by  him  alleged  and  proved. 
Porter  v.  Aldrieh. 

13.  A  mere  servant  of  the  impounder  of 
cattle,  acting  by  the  immediate  request  of  his 
employer  in  the  transaction  of  impoimding, 
does  not  become  a  trespasser  ab  initio  by  the 
subsequent  neglect  of  his  employer  to  give  the 
statutory  notice  of  the  impounding ;  otherwise, 
as  to  a  general  agent  acting  in  the  absence  of 
his  principal    lb. 

14.  Limitation.  The  limit  of  forty-ei^t 
hours,  given  in  G.  8.  c.  100,  s.  10,  for  the 
owner  of  cattle  impounded  to  replevy  or  redeem 
the  same,  must  be  understood  with  this  quali- 
fication,— if  the  damages  can  be  so  soon  ascer- 
tained, and,  if  not,  as  soon  as  they  can  be 
ascertained.  Jfellen  v.  Moody,  28  Vt.  674.  81 
Vt.  692. 

15.  Replevin  does  not  lie  against  a  pound- 
keeper  for  detaining  impounded  cattle  beyond 
the  forty-eight  hours,  although  no  certificate  of 
the  appraisal  has  been  received  by  him,  where 
the  dan: ages  cannot  be  ascertained  within  that 
time ;  and  before  such  action  will  lie  against 
the  pound  keeper,  the  owner  must  first  pay  the 
appraised  damages,  and  all  just  costs.    lb. 

16.  Certificate  of  appraisal.  An  ap- 
praisal of  the  damages  made  acc(Hxling  to  the 
provisions  of  the  statute,  and  without  fraud,  is 
in  the  nature  of  a  judgment ;  and  the  certificate 
of  the  appraisers  would  be  conclusive.  Harri- 
man V.  Fifield,  86  Vt.  848.  Holden  v.  Torrey, 
81  Vt.  694. 

17.  Impounder  may  defend  poaaesalon. 
A  person  engaged  in  the  lawful  attempt  to 
impound  cattle  has  the  right  to  defend,  by 
reasonable  force,  his  possession  of  them  for  the 
purpose  for  which  he  has  taken  them  in  charge, 
and  to  the  same  ezt<;nt  that  a  sheriff  has,  to 
protect  his  possession  of  property  taken  by  him 
on  legal  process.  Barrows  v.  Fassett,  86  Vt.  625. 

18.  Time  for  notice.  The  twenty-four 
hours  prescribed  by  the  statute  for  the  giving 
of  notice  to  the  owner  that  his  beasts  have  been 
impounded,  arc  to  be  reckoned  from  the  time 
they  are  delivered  to  the  pound-keeper.  (G.  8. 
c.  100,  s.  5.)    Moore  v.  Bobbins,  7  Vt.  868. 

19.  Remedy  of  pound-keeper.  A  pound- 
keeper  cannot  recover  of  the  impounder,  in  an 
action  of  book  account  or  on  an  implied  con- 
tract, for  the  keeping  of  the  cattle  impounded, 
whether  the  impounding  be  lawful,  or  unlawful. 
Williams  v.  Willard,  28  Vt.  869. 

20.  Penalty.  The  forfeiture  of  17  cents  a 
day  to  a  pound-keeper,  where  the  owner  of  the 
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cattle  impounded  does  not,after  48  hours' notice, 
redeem  or  replevy  them  (G.  8.  c.  100,  8.  10), 
ig  wholly  a  penalty,  and  «i^athe  compensation 
for  support  of  the  cattle.  Edwards  v.  Osgood, 
SSYt.  224. 

21.  The  penalty  for  not  replevying  or 
redeeming  a  beast  impounded,  and  the  legal 
charges  for  the  keeping,  are  separate  claims, 
but  both  may  be  Joined  in  the  same  suit.  Riker 
V.  Hooper,  85  Vt.  457. 

22.  Evidence.  The  plaintifTs  cow  was 
found  damage  feasant  on  land  of  the  defendant 
and  his  partner,  and  was  by  such  partner  taken 
up  and  detained  as  a  mode  of  recovering  the 
damage  done— but  unlawfully.  Held,  that  the 
defendant's  acquiescence  and  consent  to  the 
taking  and  detention  of  the  cow,after  this  came 
to  his  knowledge,  was  sufficient  to  charge  him 
in  replevin  ;  and  that  the  fact  of  such  partner- 
ship relation  was  entitled  to  some  consideration, 
as  evidence  against  him,  in  connection  with 
evidence  tending  to  show  such  acquiescence 
and  consent.    Riley  v.  Noyes,  44  Vt.  455. 

See  Replevin. 


PRAOTIOE. 

{Atlav},) 

I.    Generally  ;  and  in  County  Court 
II.    In  Supreme  Court. 

I.    Generally;  and  in  County  Court. 

1.  Appearance.  One  defendant  in  an 
action  ex  tontractu  may,  in  the  absence  of 
instructions  to  the  contrary,  employ  counsel, 
enter  appearance,  plead,  and  defend  fully 
for  all.  8eoU  v.  LwrHn,  18  Vt.  112.  44  Vt. 
551. 

2.  This  is  limited  to  the  case  where  the 
other  defendants  have  had  personal  notice  of 
the  suit.     Whitney  v.  Siher,  22  Vt.  684. 

3.  The  defendants  were  partners  and,  as 
such,  were  sued.  There  was  no  personal  ser. 
vice  on  the  defendant  L,  who  resided  out  of  the 
State  and  had  no  knowledge  of  the  suit  until 
after  judgment  therein ;  but  the  defendant  T, 
who  resided  in  the  State  and  had  the  manage- 
ment of  the  partnership  business  there,  was  per- 
sonally served,  and  employed  an  attorney  for 
both  defendants,  and  they,  by  such  attorney, 
appeared  and  consented  to  Judgment  against 
both,  which  was  rendered,  and  execution  issued. 
At  the  next  term  suit  was  brought  on  the  judg- 
ment, and  at  a  subsequent  term  the  court,  on 
motion  of  L  for  that  purpose,  vacated  said  judg- 
ment as  to  him,  and  ordered  the  cause  brought 
forward  upon  the  docket  for  trial  as  to  him. 


Held,  that  the  county  court  had  the  legal  power 
so  to  do.    Franks  v.  hockey,  45  Vt.  8d5. 

4.  After  an  appearance  and  imparlance,  all 
defects  in  personal  service  are  waived.  CoUy, 
Sheldon,  1  Tyl.  800. 

5.  Where  a  party  comes  in  and  challenges  a 
process  on  account  of  its  defects,  an  appear- 
ance for  that  purpose  concludes  the  party  only 
to  that  extent.  Propagation  Society,  dc.,  v. 
Ballard,  4  Vt.  119. 

6.  Before  the  statute  of  1807,  relating  to 
flies  lost,  &c., — Held,  that  the  county  court  had 
no  authority  to  make  a  general  or  special  rule, 
so  as  to  compel  the  defendant  to  appear  and 
answer  to  a  new  declaration,  when  the  original 
flies  were  lost.    Kinne  v.  Plumb,  1  Tyl.  20. 

7.  Death  of  party.  Where  a  sole  defend- 
ant  died  after  service  of  the  writ,  but  before  the 
return  day  ,—Held,  not  a  case  for  entry,  and 
citing  in  his  administrator  to  defend,  under 
the  then  statute  as  to  suits  pending,  Hyde  v. 
LeaeiU,  2  Tyl.  170. 

8.  Under  the  probate  act  of  1821  (Blade's 
Stat.  845),  the  administrator  of  a  party  who 
died  during  the  pendency  of  a  suit,  where  the 
cause  of  action  survived,  could  not  enter,  nor 
be  cited  in,  to  prosecute  or  defend  after  the 
next  term  of  court  following  the  granting  of 
administration.  Tyler  v.  Whitney,  8  Vt.  26. 
Wentworth  v.  Wentworth,  12  Vt.  244.  (Changed 
by  R.  S.  of  1889.    G.  S.  c.  52,  ss.  21,  22.) 

9.  Where  one  party  to  a  f  uit  dies,  it  is  in  the 
discretion  of  the  court,  under  G.  S.  c.  52,  s.  24,  to 
say  how  long  the  suit  shall  be  continued  to 
await  the  appointment  of  an  administrator ;  and 
where  the  court  dismissed  such  a  suit,  because 
of  an  unwarrantable  delay  in  the  appointment 
of  an  administrator,  the  supreme  court  refused 
to  examine  the  question.  State  Treamrer  v. 
Raymond,  16  Vt.  864.    24  Vt.  802. 

10.  It  is  not  necessary,  in  the  entry  of  a 
second  administrator  to  prosecute  a  pending 
suit,  that  it  should  appear  to  be  by  special  leave 
of  the  court.  This  is  a  matter  of  course  which 
the  court  could  not  legally  refuse.  Steen  v. 
Bennett,  24  Vt.  808. 

11.  Precedents.  Prtfowfont^—**  as  having 
become  incorporated  into  the  common  law  of 
procedure  in  this  State."  See  BumeU  v.  Dodge, 
88  Vt.  465.     Eastman  v.  Curtis,  4  Vt.  620. 

12.  "  Not  for  jury."  Where  a  party  sets 
down  a  case  *'  not  for  the  jury,"  this  means,  by 
long-i(£ttled  practice,  that  he  shall  show  good 
cause  for  a  continuance,  or  submit  to  a  judg- 
ment against  him.  Briggs  v.  Oleason,  82  Vt. 
472.  Bradley  v.  Chamberlain,  81  Vt.  468. 
ChamberUn  v.  Murphy,  41  Vt.  110. 

13.  In  such  case,  he  is  not  entitled  to  have 
the  damages  assessed  by  a  jury.  He  has 
declared  of  record,  that  there  is  nothing  in  his 
case  which  he  claims  to  have  tried  by  jury. 
Briggs  Y,  Olectson^ 
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14.  In  such  case,  the  defendant  loses  his 
legal  right  to  a  formal  trial,  either  by  court  or 
jury,  upon  any  branch  of  the  case,  even  the 
damages ;  and  the  court  might  order  the  dam- 
ages assessed  by  the  clerk.  ChamberUn  v.  J/ur- 
ph^,  41  Vt  116. 

15.  But  it  is  in  the  discretion  of  the  court  to 
determine  the  damages  in  either  mode ;  and  if 
submitted  to  a  jury,  exceptions  will  lie  to  any 
error  of  the  court  on  such  trial.    Tb. 

16.  In  an  action  upon  a  promissory  note, 
judgment  passed  against  the  defendant  on  his 
setting  down  the  case  '*  not  for  the  jury."  Held, 
that  the  defendant  could  not  show,  on  the 
assessment  of  damages,  that  the  note  was  given 
for  money  lost  at  play  and  that  the  plaintiff  had 
agreed  for  good  consideration  to  surrender  it ; 
and  held,  that  the  plaintiff  was  entitled  to  judg- 
ment  for  the  amount  appearing  to  be  due  upon 
the  note.  Sweet  v.  McDarUeh,  89  Vt.  272.  See 
Bradley  v.  Chamberlain,  81  Vt.  468. 

17.  Qnestiona  as  to  time  and  order  of 
proceedings.  The  time  within  which  a  plea 
in  set-off,  in  an  action  of  book  account,  shall  be 
filed  in  the  county  court,  rests  solely  in  the  dis- 
cretion of  that  court,  which  cannot  be  revised 
by  the  supreme  court.  AitunDcrth  v.  Dreip,  14 
Vt.  568. 

18.  A  motion  to  dismiss  a  new  declaration, 
unless  the  motion  raises  a  question  of  jurisdic- 
tion, will  not  be  entertained  after  a  plea  to  the 
merits  has  been  made  to  it.  Stevens  v.  Hewitt, 
80  Vt.  262. 

19.  In  an  action  upon  a  probate  bond  (G. 
8.  c.  60,  s.  2),  it  is  within  the  discretion  of  the 
county  count  to  allow  the  prosecutor  to  file  a 
certified  copy  of  the  bond  and  the  certificate  of 
permission  to  prosecute,  after  the  entry  of  the 
suit  and  after  a  motion  to  dismiss  for  lack  of 
such  papers.  Probate  Court  v.  Nilei,  82  Vt. 
775. 

20.  It  is  within  tbe  discretion  of  a  court  to 
allow  a  non-suit,  even  after  verdict.  Squires  v. 
Burgeu,  81  Vt.  466.  So  done,  in  Dow  v.  Hines- 
burgh,  2  Aik.  18. 

21.  A  plea  in  abatement  may  be  waived 
after  a  non-suit  entered,  or  after  a  judgment 
upon  it  for  the  defendant,  and  the  cause  proceed 
to  judgment  upon  the  merits.  Bgerton  v.  Hart, 
8  Vt.  207. 

22.  A  repleader  cannot  be  awarded  after 
judgment   upon   a  material   issue.    Page   v 

WaUcer,  1  Tyl.  145. 

23.  Discretion.  In  an  action  of  assumpsit 
against  two,  one  pleaded  and  gave  in  evidence 
his  discharge  in  bankruptcy  under  the  Bank- 
ruptcy Act  of  1841,  and  there  was  no  evidence 
against  it.  The  defendants  then  moved  for  a 
non-suit  or  discontinuance  as  to  him,  with  a 
view  to  using  him  as  a  witness.  The  court 
refused  this.  The  defendants  then  moved  for  a 
continuance,  which  the  court  refused,  and  the 


trial  proceeded  to  judgment.    Held,  no  error. 
Brown  v.  Hunger,  16  Vt.  12. 

24.  On  a  judgment  rendered  by  a  justice  on 
default,  the  plaintiff  brought  an  action  of  debt, 
sununoning  a  trustee.  Pending  this  suit  in  the 
county  court,  that  judgment  was  vacated  on 
petition  and  the  original  suit  brought  into  the 
county  court,  so  that  both  stood  on  the  same 
docket.  The  court  refused,  on  the  plaintiff*s 
motion,  to  consolidate  the  two  suits,  because 
not  identical,  but  ordered  the  discontinuance  of 
this  suit  and  the  discharge  of  the  trustee,  with- 
out disclosure,  allowing  to  the  defendant  one 
cent  cost,  leaving  the  balance  of  the  costs  to 
abide  the  event  of  the  suit  brought  upon  the 
docket  by  petition,  and  to  the  trustee  his  costs. 
Held  correct.  Brigham  v.  Ifosseaux,  20  Vt. 
517. 

25.  In  an  action  on  note,  the  defendants 
claimed  to  have  paid  all  but  a  trifling  balance. 
Such  payment  was  disputed,  and  the  plaintiff, 
after  the  testimony  was  closed,  offered  and  pro- 
posed to  the  court  that  if  the  jury  should  find 
the  payment  proved  they  should  render  a  ver- 
dict for  the  defendants ;  and  requested  the 
court  80  to  instruct  the  jury.  The  defendants 
objected  to  this,  and  the  court  refused  so  to 
instruct  the  jury,  who  returned  their  verdict 
for  only  such  small  balance.  (The  effect  of  a 
verdict  for  the  defendants  would  have  been,  to 
entitle  the  plaintiff  to  a  review.)  Held,  that 
there  was  no  error.  Austin  v.  Bingham,  81  Vt. 
577. 

26.  Affidavits.  In  the  administration  of 
justice,  ex  parte  aflldavits  are  frequently 
admitted  to  bring  facts  to  the  notice  of  the 
court;  as,  on  motions  for  a  continuance,  and 
for  a  new  trial,  &c.  The  other  party  usually 
has  the  right  to  produce  counter  afiSdavits,  and 
no  injury  can  result,  as  the  court  will  take  care 
that  no  unfair  advantage  is  had.  Hill  v. 
Hogaboom,  18  Vt.  141. 

27.  Agreed  stateinent.  An  agreed  state- 
ment of  facts  filed  in  the  county  court  is  sub- 
ject to  the  control  of  that  court,  the  same  as 
the  pleadings ;  and  the  court  may,  in  iu  discre- 
tion, allow  the  same  to  be  withdrawn.  FaysiUm 
V.  Richmond,  25  Vt.  446. 

28.  Specification.  A  specification,  or  bill 
of  particulars,  filed,  is  treated  and  considered 
as  incorporated  with  the  declaration,  and  the 
plaintiff  is  not  allowed  to  give  any  evidence  out 
of  them.  Under  counts  for  money  had  and 
received,  and  on  an  account  stated,  the  plain- 
tiff filed  a  bill  of  particulars  specifying,  as 
his  claim,  two  promissory  notes  particularly 
described.  Held,  that  it  was  not  competent  to 
give  evidence  of,  and  recover  upon,  the  pre- 
existing debt,  or  original  consideration.  Bank 
of  U,  S.  V.  L$fman  (U.  S.  C.  C),  20  Vt.  666. 

29.  A  bill  of  particulars  or  specification  of 
the  plaintiff's  demand  under  a  general  count, 
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is  not  to  be  regarded  as  a  part  of  the 
declaration  for  the  purposes  of  the  subsequent 
pleadings,  but  only  as  a  limitation  upon  the 
plaintiff's  proof.  La/pham  v.  Brigg»,  27  Vt. 
26;  and  see  Phelps  v.  Conant,  80  Vt.  277. 

30.  A  specification  is  only  a  bill  of  particu- 
lars to  adveitise  the  defendant  of  what  he  is  to 
meet ;  and  it  is  not  important  that  it  be  deter- 
mined  to  which  particular  count  the  claim 
applies.    Hicks  v.  Cott/rill,  26  Vt.  80. 

31 .  The  particularity  or  minuteness  required 
in  a  specification  under  the  general  counts, 
there  being  no  variance,  is  matter  of  practice 
and  discretion,  and  not  ground  of  error. 
Hodges  v.  Rut,  and  Bur.  R.  Co,  29  Vt.  220. 

32.  The  plaintiff  is  not  precluded  by  his 
specification  from  recovering  upon  a  cause  of 
action  not  included  therein,  where  it  is  embraced 
in  the  declaration  and  would  be  proper  matter 
for  specification,  and  grew  out  of  the  subject 
matter  of  the  specification  actually  filed,  in  a 
case  where  the  defendant  admits  such  cause  of 
action  on  trial.  The  purpose  of  a  specification 
is  to  prevent  surprise.  Greenwood  v.  Smith, 
45  Vt.  87. 

33.  In  an  action  of  general  assumpsit, 
where  a  specification,  describing  the  claim  sub- 
stantially, was  filed,  and  the  testimony  was 
offered  and  received  without  objection  ;-r--ff»fW, 
that  after  the  close  of  the  plaintiff's  testimony, 
it  was  too  late  to  object  for  a  variance  between 
the  testimony  and  the  specification.  Phelps  v. 
Oonant,  80  Vt.  277. 

34.  The  plaintiff  did  certain  mechanical 
work  for  the  defendant,  agreeing  to  furnish  his 
own  tools.  In  fact  he  used  the  defendant's 
tools,  and  credited  the  defendant  therefor 
in  his  specification.  The  defendant  did  not 
expect  to  charge  for  such  use,  but  this  was 
unknown  to  the  plaintiff.  On  the  trial,  the 
plaintiff  sought  to  withdraw  such  credit,  but 
the  defendant  insisted  upon  it.  Held,  that,  as 
in  justice  and  equity  the  credit  ought  to  be 
allowed,  the  plaintiff  should  be  held  to  the 
credit  he  had  given  in  his  specification,  either  in 
abatement  of  so  much  of  his  claim,  or  as  a 
counter-claim.  St.  Martin  v.  Thrasher,  40  Vt. 
460. 

35.  Paying  into  conrt.  The  county  court 
may  provide  by  a  general,  or  special  rule,  for 
the  paying  of  money  into  court,  conditioned 
that  the  plaintiff  accept  it  and  discontinue  his 
suit,  or  proceed  at  his  peril  as  to  further  costs. 
RedfiM,  C.  J.,  in  Sanborn  v.  Chittenden,  27 
Vt.  171. 

36.  The  sum  paid  in  must  include  the  costs 
up  to  that  time.  OosUn  v.  Hodson,  24  Vt. 
140. 

37.  The  defendant  paid  into  comt  a  sum  of 
money  sufBcient  to  satisfy  any  damages  which 
the  plaintiff  could  recover  under  his  declara- 
tion, and  the  costs  to  that  time,  which  sum  the 


plaintiff  took,  but  did  not  discontinue  his  suit. 
He  afterwards,  by  leave  of  court,  filed  a  new 
count,  but  for  the  same  cause  of  action,  enlarg- 
ing his  right  of  recovery  under  a  new  rule  of 
damages.  Held,  that  under  the  new  count  he 
could  recover  the  excess.  Hill  v.  Smith,  84 
Vt.  685. 

38.  Evidence  subject  to  objection.  Re- 
ceiving  evidence  stihject  to  objection  is  a  reserva- 
tion of  the  right  to  point  out  the  objection  at  a 
future  stage  of  the  trial.  If  not  so  done,  the  ob- 
jection is  waived,  or,  rather,  not  made.  HiU^ 
V.  Marlboro,  40  Vt.  648. 

II.    In  Supreme  Coubt. 

39.  By  act  of  Nov.  18.  1824  (Slade's  StBt. 
118),  the  authority  of  the  supreme  court  to  try 
issues  of  fact  was  virtually  taken  away,  and 
they  were  required  to  be  tried  in  the  county 
court.    BisTiop  v.  Bothwell,  2  Aik.  281. 

40.  Original  papers.  There  is  no  rule 
requiring  a  party  to  file  in  the  clerk's  ofBce 
original  papers  used  by  1:1  m  at  the  trial  below. 
The  excepting  party  must  see  to  it,  at  his  peril, 
that  he  has  copies  for  the  court,  and,  for  that 
purpose,  may  have  access  to  such  papers  on 
application  to  the  opposite  parly  or  his  counsel. 
If  a  personal  inspection  of  original  papers 
becomes  necessary  in  the  supreme  court,  the 
party  having  them  must  produce  them  on 
reasonable  notice.  Pingry  v.  Watkins,  16  Vt. 
618. 

41.  Ex  parte  hearing.  Where  the  defend- 
ant excepted  and  the  plaintiff  failed  to  appear 
in  the  supreme  court  •,—Held,  as  matter  of 
practice,  that  the  plaintiff  should  not  be  treated 
as  having  become  non-suit,  but  the  defendant 
should  be  heard  ex  parte  on  his  exceptions. 
Winn  V.  Sprague,  35  Vt.  248. 

42.  Order  of  argument.  Where  a  case  is 
before  the  supreme  court  on  demurrer,  the 
demurring  party  will  open  the  argument, 
whichever  party  may  have  excepted  and 
brought  the  case  up.  State  Treasurer  v.  Mer^ 
rill,  14  Vt.  557. 

43.  Upon  a  memorial  to  the  court,  after 
verdict  against  a  corporation  upon  a  scire  facias 
to  vacate  its  charter,  showing  reasons  why,  in 
equity  and  good  conscience,  the  charter  should 
not  be  declared  vacated; — Held,  that  the 
memorialist  was  entitled  to  open  the  argument. 
State  V.  Bank  of  Windsor,  14  Vt.  562. 

44.  Where  exceptions  are  taken  on  both 
sides,  the  plaintiff  is  generally  entitled  to  open 
and  close  the  argument.  Lampson  v.  HobOrtf 
27  Vt.  784. 

45.  Where  exceptions  are  taken  on  both 
sides,  and  the  plaintiff's  exceptions  are  to  a 
decision  which  affects  his  right  to  recover  some 
portion  of  his  demands,  the  practice  of  the 
supreme  court  is  to  allow  him  to  open  the  argu- 
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mcDt  on  his  own  exceptions,  and  then  to  have 
a  general  reply :  but  where  his  exceptions  are 
only  to  the  rule  of  damages  adopted,  and  the 
defendant's  exceptions  go  to  the  entire  right  of 
recovery,  the  defendant  is  allowed  to  open  on 
his  own  exceptions,  and  to  have  a  general  reply. 
Peters  v.  Famtworth,  15  Vt.  786.  MeFa/rland 
V.  8Unu,  16  Vt.  146. 

46.  Beading  of  avthoritiet.  It  is  not 
considered  regular  to  read  authorities  in  the 
closing  argument,  unless  it  be  to  explain  those 
read  upon  the  opposite  side.  The  party  who 
merely  refers  to  cases  in  his  opening  argument, 
without  reading,  is  understood  to  acquiesce  in 
such  authorities  not  being  read;  and  unless 
they  are  read  by  the  opposite  side,  he  is  not 
strictly  entitled  to  take  them  up  again.  Cutter 
V.  Thanuu,  U  Vt.  647. 

47.  MftkliTg  points.  It  is  the  practice  of 
the  supreme  court  to  require  counsel  in  the 
opening  argument  to  make  the  points  on  which 
they  rely,  so  that  the  opposing  counsel  can 
have  an  opportunity  to  reply.  Where  some 
new  points  were  started  in  the  close,  the  court 
declined  to  consider  them.  Edward*  v.  Leavitty 
46  Vt.  126. 

48.  Qnestion  not  railed  below.  The 
practice  of  raising  objections  in  the  supreme 
court  which  were  undiscovered  and  unheeded 
in  the  trial  below,— censured,  as  **a  deviation 
from  professional  propriety  and  duty,"  by 
RedJUHd,  J.     Sequin  v.  Peterson,  45  Vt.  255. 

49.  Such  questions  not  specified  and  shown 
by  the  record  to  have  been  raised  below,  will 
not  be  revised,  nor  noticed.  Sargeant  v.  Butts, 
21  Vt.  99.  Dana  v.  LuU,  lb.,  888.  Bingham 
V.  Hutehins,  27  Vt.  569.  8taU  v.  Preston,  48 
Vt.  12.  Hathaway  v.  Nat,  Life  Ins,  Co.,  lb, 
885.    See  Variance. 

50.  In  a  case  of  partition,  Royee,  J.,  says: 
Some  of  the  points  now  made  in  the  defense 
have  no  connection  with  the  question  on  which 
the  case  turned  in  the  court  below.  We  are  at 
liberty,  nevertheless,  to  notice  these  additional 
grounds,  because,  if  it  appears  upon  any  view 
of  the  case  that  the  plaintiff  cannot  legally  sus- 
tain his  petition,  it  will  follow  that  the  result 
of  the  trial  was  right,  and  the  judgment  should 
not  be  disturbed.    Hawky  v.  Soper,  18  Vt.  820. 

51.  Instances.  Where  a  declaration  in 
offset,  clearly  bad  on  demurrer  and,  perhaps, 
on  motion  in  arrest,  was  not  objected  to  below, 
but  the  general  issue  was  pleaded  thereto,  and 
a  trial  had ; — Held,  that  any  objection  thereto 
was  not  properly  before  the  supreme  court. 
Keyes  v.  Waters,  18  Vt.  479. 

52.  A  plea  in  set-off  had  the  common  counts 
only,  under  which  a  recovery  was  had  for  the 
use  of  a  carriage  hired,  and  damages  sustained 
to  it  by  negligence  in  the  use.  No  ol^ection 
having  been  raised,  in  the  county  court,  to  a 
recovery  for  sudi  damages  on  the  ground  that 


the  count  therefor  should  have  been  special; 
^Held,  that  the  objection  could  not  be  raised 
in  the  supreme  court.  Thompson  v.  Congdon, 
48  Vt.  896. 

53.  Where  an  action  of  general  assumpsit 
has  been  tried  upon  its  merits,  the  supreme 
court  will  not  entertain  an  objection  that  the 
declaration  should  have  been  special,  where  the 
judgment,  if  aflSrmed,  will  protect  the  party  in 
reference  to  the  matter  actually  litigated,  unless 
the  objection  was  raised  in  the  county  court 
Lamphere  v.  Cowen,  42  Vt.  176. 

54.  During  the  pendency  of  a  suit  in  the 
county  court,  the  plaintiff  died,  and  the  suit 
was  further  prosecuted  by  his  administrator  to 
judgment,  and  the  cause  passed  to  the  supreme 
court  upon  exceptions  by  the  defendant  The 
defendant  then,  for  the  first  time,  filed  a  motion 
to  dismiss  the  suit,  on  the  ground  that  the 
cause  of  action  did  not  survive.  HM,  that 
this  was  not  like  the  case  of  a  want  of  jurisdic- 
tion in  the  court;  that  as  the  question  was  not 
raised  and  decided  in  the  county  court,  the 
supreme  court  would  not  entertain  the  motion, 
as  there  was  nothing  to  remse,  Dana  v.  LuU, 
21  Vt.  888. 

55.  If  the  certificate  of  ''  willful  and  mali- 
cious" is  made  in  a  proper  case  in  the  county 
court,  an  affirmance  of  the  judgment  by  the 
supreme  court  extends  to  the  certificate  also. 
But  where  no  such  adjudication  was  made 
below,  an  original  motion  for  such  adjudica- 
tion and  certificate  can  not  be  entf.rtained  in 
the  supreme  court.  Nichols  v.  Packard,  16  Vt. 
147.    Dodge  v.  Carpenter,  18  Vt.  609. 

56.  Death  of  party.  Where  a  party  dies 
between  the  judgment  in  the  county  court  and 
the  hearing  in  the  supreme  court,  the  practice 
is  to  affirm  or  reverse  the  judgment,  nunc 
pro  tunc.    Adams  v.  Newell,  8  Vt.  190. 

57.  Former  decision  in  same  case.  A 
decision  once  made  by  the  supreme  court  is  to 
be  held  conclusive  and  final  upon  the  pcMUt 
decided,  and  to  be  the  law  of  that  case ;  and  no 
re-argument  of  the  question  can  be  had  in  the 
same  case.  Herrick  v.  Belknap,  27  Vt.  678, 
699.  Boss  V.  Bank  of  Burlington,  1  Aik.  48. 
Dana  v.  Nelson,  1  Aik.  262. 

58.  The  supreme  court  will  not  revise  a 
former  decision  of  the  same  court,  made  in  .the 
same  cause,  upon  substantially  the  same  state 
of  facts.  8ta^  v.  Vt,  Cent,  B.  Co.,  82  Vt 
661.    Barker  v.  Belknap,  89  Vt.  168. 

59.  Whether  case  shall  be  remanded* 
or  be  finally  disposed  o£  All  cases  once 
brought  into  the  supreme  court  on  exceptions 
are  finally  disposed  of  there,  unless  a  jury  trial 
becomes  necessary,  or  unless,  by  the  decision, 
the  case  is  placed  in  sudi  a  state  that  either 
party  has  a  right  to  a  trial  by  jury.  In  that 
event,  only,  is  the  cause  remanded.  Peaoh  v. 
MiUs,  18Vt601. 
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60.  A  case  is  never  remanded  from  the 
supreme  to  the  county  court,  but  is  finished  in 
the  supreme  court,  unless  some  issue  to  the 
jury  stands  closed  upon  the  record,  which  is 
to  be  tried  before  the  case  can  be  further  pro- 
ceeded with.  PctUt  ▼.  Bmith,  20  Vt.  844.  24 
Vt.646. 

61.  Whenever  a  judgment  of  the  county 
court  has  been  found  to  be  erroneous,  and  it 
could  be  ascertained  by  computation  what  the 
judgment  ought  to  have  been,  the  practice  of 
the  supreme  court  has  been  to  make  the  cor- 
rection, without  sending  the  case  back  for  a 
new  trial.  Ohandier  v.  Spear,  22  Vt.  888, 
citing  Sutton  v.  Burnett,  1  Aik.  209.  Paris 
V.  Vaa,  18  Vt.  284-6. 

62.  Where  judgment  was  rendered  in  the 
county  court  under  a  rule  that,  in  case  of  rever- 
sal by  the  supreme  court,  it  should  enter  judg- 
ment for  the  other  ptkxtj  ;—Held,  that  such 
rule,  though  binding  upon  the  parties,  was  not 
necessarily  imperative  upon  tlie  court;  and 
that,  if  the  case  turns  upon  points  not  antici- 
pate when  the  rule  was  made,  and,  in  the 
opinion  of  the  court,  requires  the  further  action 
of  the  jury,  it  will  be  remanded  for  a  new  trial ; 
—and  it  was  so  done.  Foiter  v.  CoUamer,  10 
Vt.  466. 

63.  As  to  filial  Judgment  on  reversal. 
Where  the  judgment  below  is  found  erroneous 
and  is  reversed,  it  is  then  the  settled  practice 
of  the  supreme  court  to  look  into  all  the  issues 
standing  upon  the  record,  and  to  render  such  a 
judgment  as  the  county  court  should  have 
rendered.  Wires  v.  Farr,  24  Vt.  645.  G.  8. 
c.  42,  s.  4. 

64.  Where  all  the  facts  are  found  and 
reported,  the  supreme  court,  after  a  reversal, 
renders  such  judgment  as  the  law  requires  upon 
the  facts.  Bank  of  Newbury  v.  RichardSy  85 
Vt.  281. 

65.  Where  the  judgment  below  is  reversed 
on  exceptions  taken  by  one  side,  it  is  then  the 
duty  of  the  court  to  examine  the  whole  case, 
and  render  such  judgment  as  the  county  court 
ought  to  have  rendered,  and  thus  correct  the 
errors  made  against  the  other  party,  though  no 
exception  was  taken  thereto.  But  where  the 
judgment  is  not  reversed  upon  the  exceptions 
so  taken,  the  court  cannot  revise  a  decision 
against  the  other  party  to  which  he  took  no 
exception.  Wheeloek  v.  Ifoulton,  18  Vt.  480. 
Cumminge  v.  FuUamj  lb.  484.  Clark  v.  Cflark, 
21  Vt  490. 

66.  Where  the  supreme  court  reverses  a 
judgment  upon  exceptions  taken  by  one  party 
only,  and  is  then  required  to  render  such  judg. 
ment  as  the  county  court  ought  to  have  ren- 
dered, the  whole  case  is  open  to  render  the 
proper  judgment;  and  an  error  against  the 
right  of  the  non-excepting  party  may  be  cor- 
rected, so  far,  at  least,  as  relates  to  any  ques- 


tion raised  in  the  county  court.  But  where  the 
judgment  below  is  not  reversed,  any  decision 
not  excepted  to  is  not  open  to  revision.  Wc^^ 
field  V.  Merrick,  88  Vt.  82. 

67.  Rulings  of  the  county  court,  not  ex^ 
cepted  to,  are  not  open  for  consideration  in  the 
supreme  court,  in  the  first  instance.  But  where 
the  whole  case  is  before  the  court— as,  on  the 
report  of  auditors—  inasmuch  as,  in  case  of  a 
reversal  upon  the  exceptions  taken,  the  court 
will  render  such  judgment  as  the  county  court 
should  have  rendered,  the  party  not  excepting 
is  entitled  to  argue  provisionally  the  points 
decided  against  him  in  the  county  court.  But 
unless  the  excepting  party  prevails  on  his 
exceptions,  the  judgment  will  be  affirmed  of 
course.    Davis  v.  Partridge,  19  Vt.  481. 

68.  Upon  an  auditor's  report,  the  county 
court  allowed  some  items  and  disallowed  others 
of  the  plaintiff's  account.  The  defendant  ex- 
cepted as  to  some  of  the  items  allowed,  and 
prevailed  as  to  these  in  the  supreme  court.  The 
supreme  court,  on  reversing  the  judgment 
below,  proceeded  to  render  such  judgment  as 
the  county  court  ought  to  have  rendered,  by 
allowing  to  the  plaintiff  some  of  the  disallowed 
items,  although  he  had  not  excepted.  Burton 
V.  Norwich,  34  Vt.  845. 

69.  Where  a  judgment  is  more  favorable  to 
a  party  than  he  is  entitled  to  have  it,  he  cannot 
have  it  reversed  on  his  own  exceptions ;  and,  it 
not  being  opened  on  his  exceptions,  the  other 
party,  unless  he  excepted,  is  not  entitled  to 
Imve  it  corrected  in  his  favor.  Frwin  v. 
Stafford,  45  Vt.  890. 

70.  A  judgment  was  reversed  on  the  plain- 
tiff's  exceptions,  although  he  recovered  one 
dollar  damages  and  his  exceptions  were  not  to 
the  ruling  upon  the  question  of  damages.  Wood 
V.  Shurtleff,  46  Vt.  325. 

71.  The  supreme  court  will  not  look  into 
the  record  to  discover  an  error  not  excepted  to, 
nor  correct  such  suggested  error,  unless  the 
judgment  below  is  reversed  upon  the  exceptions 
taken  and  a  new  judgment  rendered  upon  the 
whole  record.     Yates  v.  PeUon,  48  Vt.  814. 

72.  Retaining  case  after  reversal.  The 
reversal  of  a  judgment  of  the  county  court 
opens  such  issues  only  as  were  affected  by  the 
errors  for  which  the  judgment  is  reversed.  If 
these  were  issues  of  law,  upon  demurrer,  and 
the  judgment  below  is  reversed  and  a  repleader 
awarded,  strictly  speaking  the  case  should  be 
retained  in  the  supreme  court  until,  by  the  new 
pleadings,  some  issue  of  fact  is  joined,  when  it 
should  be  remanded.  Kinsman  v.  Paige,  24 
Vt.  656. 

73.  A  repleader  was  awarded  in  the  supreme 
court,  after  a  reversal  of  the  judgment,  in 
Parkhurst  v.  Sumner,  28  Vt.  588. 

74.  On  exceptions  to  a  judgment  for  the 
penalty  of    a    probate    bond,    rendered   on 
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demurrer  to  the  declaration,  the  supreme  court 
rerersed  the  Judgment,  and  rendered  Judgment 
that  the  prosecutor  become  non  suit.  Probate 
CcuH  V.  Brainard,  48  Vt.  620. 
.  75.  The  supreme  court  reversed  a  judg- 
ment rendered  on  the  report  of  an  auditor  to 
the  county  court,  and,  because  the  facts  were 
too  indefinitely  found  and  stated,  referred  the 
case  to  auditors  appointed  by  the  supreme 
court.     West  v.  CutUng,  19  Vt.  586. 

76.  In  an  action  of  book  account,  after 
reversing  a  Judgment  of  the  county  court  that 
the  writ  abate,  the  supreme  court  rendered 
Judgment  that  the  defendant  account,  and 
appointed  auditors.  Peach  v.  MiU$,  18  Vt. 
501.     Vanderburg  v.  Clark,  22  Vt.  185. 

77.  Remanding  alter  reversal.  It  is  the 
conmion  practice  of  the  supreme  court,  where 
they  reverse  a  Judgment  upon  the  facts  as 
found  and  reported  by  the  county  court,  to 
proceed  and  render  final  Judgment,  such  as  the 
facts  found  warrant ;  but  in  this  case,  the  court, 
on  reversing  the  Judgment,  granted  a  new 
trial    Smith  v.  ffiU,  45  Vt.  90. 

78.  Instance  of  reversing  a  Judgment  upon 
a  referee's  report,  and  remanding  the  case  to 
the  county  court  for  recommitment  to  find 
further  facU.    Doom  v.  Davie,  48  Vt.  502. 

79.  Instance  of  correcting  the  Judgment 
below,  on  reversal,  by  reference  to  the  trial 
judge's  minutes.  Sherman  v.  Ohamplain 
Traneportaiian  Co.,  81  Vt.  162. 

80.  Beversal  pro  forma.  Judgment  (for 
plaintiff)  reversed  pro  forma ;-— it  appearing 
that  an  aflSrmance  might  embarrass  the  plaintiff 
in  pursuing  a  Just  claim,  but  in  a  different  form 
of  action ;  but  costs  were  allowed  as  in  case  of 
an  affirmance.    Laeeell  v.  Burton,  16  Vt.  188. 

81.  The  supreme  court  refused  to  reverse  a 
Judgment  pro  forma  and  allow  the  plaintiff  to 
amend  his  declaration,  where  such  amendment 
bad  been  suggested  in  the  county  court  and  the 
plaintiff 'declined  it.  Denieon  v.  Tpson,  17  Vt. 
549. 

82.  Report  direct  to  supreme  conrt. 
In  a  caae  referred  in  the  supreme  court,  the 
court  refused  to  hear  any  exceptions  to  the 
report  except  such  as  showed  partial  and  cor- 
rupt conduct  of  the  referees.  Keeler  v.  Beere, 
Brayt.  215.     Webber  v.  Ivee,  1  Tyl.  441. 

83.  A  party  was  allowed  the  usual  time, 
under  the  rule,  for  filing  exceptions  to  a  report 
of  auditors  made  to  the  supreme  court,  in  a 
cause  there  referred,  after  his  motion  to  recom- 
mit had  been  disposed  of.  Cumminge  v. 
FuUam,  15  Vt.  787. 

84.  Testimony—Special  rules.  Where 
petitions  for  new  trials,  entering  appeals,  &c., 
are  continued,  it  is  customary  to  make  rules, 
if  desired,  for  taking  the  testimony  in  vacation, 
upon  notice.    Blowens  v.  Hyde,  16  Vt.  188. 

85.  Affidavits.    JSx  parte  affidavits  ought 


not  to  be  received  in  the  supreme  court,  as  to 
loss*  of  papers,  &c. ;  certainly  not,  unless  filed 
in  time  to  allow  the  opposite  party  to  take 
counter  affidavits.  FHeh  v.  Field,  19  Vt.  141. 
86.  Simple  affidavits,  taken  on  notice  to  the 
adverse  party,  are  admissible  cm  the  trial  of  mat- 
ters of  fact  in  the  supreme  court  The  pro- 
visions of  the  statute  relative  to  the  taking  of 
depositions  in  civil  causes,  do  not  apply  in  such 
cases.    Brigge  v.  Oreen,  88  Vt.  565. 


PBESOBIPTION  -  PBESTTMPnVE 
OBANTS. 

1.  Twenty  years'  quiet  enjoyment  of  fiow- 
ing  adjoining  lands  by  the  waters  of  a  mill-pond 
secures  the  right  by  prescription,  or  rather 
affords  the  presumption  of  a  grant  of  the  ease- 
ment. Hulburt  V,  Leonard,  Brayt.  201.  Fif- 
teen years  is  sufficient.  S,  C,  lb,  202.  Mitah- 
eU  V.  Walker,  2  Aik.  266. 

2.  In  analogy  to  the  statute  of  limitations,  a 
prescriptive  right  to  an  incorporeal  heredita- 
ment arises  from  fifteen  years'  possession  and 
use  adverse  to  the  owner— that  is,  under  a 
claim  of  right— the  right  acquired  being  abso- 
lute, or  qualified,  according  to  the  use  and 
claim.    lb.     19  Vt.  161. 

3.  If  a  party  prescribing  for  a  right  has, 
¥athin  the  fifteen  years  of  use,  acknowledged 
the  superior  right  of  the  other  party,  although 
under  a  mistake  of  facts  and  of  their  relative 
rights,  the  presumption  of  a  grant  is  rebutted. 
Miteh£ll  V.  Walker.    2  Aik,  266. 

4.  The  doctrine  of  presumption  arising 
from  use,  as  of  a  grant  of  a  right,  or  easement 
in  land,  is  founded  in  analogy  to  the  statute  of 
limitations,  and  is  applicable  to  cases  for  which 
the  statute  has  not  provided :  and  the  evidence 
in  support  of  such  presumptive  right  must  at 
least  be  sufficient  to  have  established  the  legal 
right,  provided  the  statute  had  extended  to  the 
case  in  Judgment; — that  is,  the  use  must  be 
adverse,  uninterrupted,  and  for  the  period 
limited  by  the  statute.  Shumway  v.  Si$nane, 
1  Vt.  58. 

5.  The  doctrine  of  presumptive  grants 
applies  only  to  those  cases  which  are  not  strictly 
within  the  statute  of  limitations.  MeFarland 
V.  Stone,  17  Vt.  165. 

6.  Indeed,  I  hold  it  not  competent  for  the 
court  to  raise  a  presumption,  from  mere  lapse  of 
time,  against  one  who,  by  positive  provision  of 
the  statute  of  limitations,  is  exempted  from  its 
operation.  Phelpe,  J.,  in  WeUe  v.  Moree,  11 
Vt.  9.    82  Vt.  191. 

7.  No  principle  is  better  settled,  than  that 
the  extent  of  the  presumed  right  is  determined 
by  the  uee  upon  which  the  presumed  grant  is 
founded,  the  right  granted  being  only  co-exten- 
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81  ve  with  the  right  enjoyed ;  and  if  the  eigoy. 
ment  [as  of  the  use  of  water]  has  been  liimted 
as  to  times  of  use,  or  of  quantity,  the  right  is 
thus  limited.  Shrewsbury  v.  Brown,  26  Vt.  197-. 

8.  The  extent  of  a  right  which  is  acquired 
in  the  land  of  another  by  a  use  of  it  for  16  years, 
is  to  be  determined  by  the  claim  of  the  party 
using  it,  and  the  acquiescence  of  the  other 
party.    ArbuekU  v.  Ward,  39  Vt.  48. 

9.  If  the  use  originated  in  a  contract,  and 
has  been  consistent  therewith,  reference  should 
be  had  to  the  contract  for  determining  the 
extent  of  the  right  claimed  and  acquiesced  in. 
Jb. 

10.  Where  no  contract  is  shown,  and  the 
use  was  known  to  the  adverse  party,  or  was  so 
open  and  notorious  that  such  knowledge  would 
be  presumed,  the  use  will  be  presumed  to  have 
been  under  a  claim  of  right,  unless  the  contrary 
is  shown.    Tb. 

11.  That  a  use  began  by  permission  of  the 
land  owner  is  not  alone  sufficient  to  defeat  a 
prescription.  For,  if  the  permission  was  a 
perpetual  or  unlimited  gift,  or  permission  to 
use,  and  has  been  continued  for  16  years,  this 
is  not  a  * 'precarious  enjoyment,"  and  the  right  is 
perfected.    lb, 

12.  In  cases  not  within  the  statute  of  limi- 
tations, grants  are  presumed  or  proved  by  mere 
length  of  possession  and  without  auxiliary 
circumstances.  UrUaernty  of  Vt.  v.  Heynolds,  8 
Vt.  642.  Toumsend  v.  Dottner,  82  Vt.  206. 
Traey  ▼.  Athfrton,  86  Vt.  608.  Victory  v. 
WelU,  89  Vt.  488. 

13.  Adverse  possession  alone,  unaccom- 
panied by  other  circimistances,  for  any  period 
less  than  the  time  required  by  the  statute  to  bar 
the  ad  verse  party's  right,  is  no  ground  for  presum- 
ing a  grant,  or  for  suppl3ring  by  presumption  a 
deficiency  in  a  title.  Townsend  v.  y)owner,  82 
Vt.  188.     WelU  V.  Morse,  11  Vt.  9. 

14.  Where  a  conveyance  or  release  is  pre- 
somed  from  lapse  of  time,  this  presumption  is 
made  inTavor  of  the  legal  estate,  and  to  quiet, 
always,  but  never  to  disturb  a  possession. 
Such  presumption  is  never  made  in  favor  of  a 
stranger,  or  of  a  vacant  possession,  or  against 
the  legal  title— as,  in  behalf  of  a  stranger  and 
where  there  had  been  a  vacant  possession, 
against  a  mortgagee,  that  the  mortgage  debt 
had  been  paid.  Appleton  v.  Edmm,  8  Vt.  289. 
82Vt.  202.     88Vt.  201. 

15.  A  deed  is  sometimes  presumed  to  quiet 
a  possession,  but  not  to  extend  title ;  possession 
being  the  indispensable  basis  upon  which  all 
such  presumptions  must  rest.  Brown  v.  Edson, 
28  Vt.  486.  82  Vt.  214;  citing  Appleton  v. 
Bdton,  8  Vt.  289.    WiiUams  v.  Bass,  22  Vt.  862. 

16.  In  cases  within  the  statute  of  limita- 
tions, mere  length  of  possessicm,  unaccom- 
panied by  other  circmnstances,  is  not  sufficient  to 
raise  the  presumption  of  a  grant.    But  where 


there  has  been  a  long  and  uninterrupted  posses- 
sion consistent  with  the  grant  to  be  presumed, 
and  there  are  other  circumstances  which  make 
it  reasonable  to  believe  that  such  grant  was 
actually  nuule,  but  through  great  lapse  of  time, 
or  other  causes,  the  proper  evidence  of  such 
grant  cannot  be  found  and  is  probably  lost  or 
destroyed,  the  Jury  may,  upon  such  evidence, 
find  that  a  grant  has  in  fact  been  made. 
Toumsend  v.  Downer,  82  Vt.  188. 

17.  This  presumption,  in  such  case,  is  one 
of  fact  and  not  of  law.  lb,  Haeard  v.  Mar- 
tin, 2  Vt.  77.    DooUUU  v.  HoUan,  28  Vt.  819, 

18.  The  circumstances  relied  upon  in  aid  of 
a  long  possession  must  be  consistent  with  such 
possession,  and  with  the  fact  to  be  presumed. 
I'owneend  v.  Dornier,  Wells  v.  Morse,  11  Vt. 
9.     Selliek  v.  Starr,  6  Vt.  266. 

19.  If  a  deed  conveying  an  entire  tract  or 
several  different  parcels  is  sought  to  be  proved 
by  presumptive  evidence,  possession  by  the 
grantee  of  a  part  of  the  tract,  or  of  some  of  the 
parcels,  claiming  under  the  deed,  is  evidence  to 
prove  its  existence  in  a  suit  in  which  the  title 
to  a  portion  of  the  tract,  or  to  a  separate  par- 
eel,  comes  in  question,  although  there  has  been 
no  actual  possession  of  the  portion  or  separate 
parcels  sued  for.  Toumsend  v.  Downer,  82  Vt. 
188;  citing  Haeard  v.  Martin,  2  Vt.  77. 
DooliUle  V.  ffoUon,  28  Vt.  821.  Coieheeter  ▼. 
OuluT,  29  Vt.  116. 

20.  A  lease  for  the  life  of  the  lessee  may  be 
presumed  from  long  possession  [18  years],  and 
other  circumstances,  as  well  as  any  other 
estate.    SelUek  v.  Starr,  6  Vt.  266. 

21.  Where  there  was  a  surrender  of  a  New 
Hampshire  charter  and  a  confirmatory  grant 
taken  from  the  Royal  Governor  of  New  York ; 
— Held,  that  acceptance  and  long  acquiescence 
alone  of  the  New  Hampshire  proprietors  would 
be  construed  as  a  waiver  of  the  former  grant, 
and  confirmation  of  the  latter.  Paine  v. 
Smead,  1  D.  Chip.  66.    8  Vt.  660. 

22.  In  the  year  1781,  a  charter  was  obtained 
from  the  State  granting  to  certain  persons  a 
township  of  land,  reserving  one-seventieth 
part  for  the  use  of  a  seminary,  or  college.  The 
proprietors  under  the  charter  made  no  division, 
nor  successfully  asserted  their  claim,  but  the 
whole  town  was  settled  and  occupied  by  other 
persons,  none  of  whom  held  or  claimed  under 
the  charter  grantees.  The  University  of  Ver- 
mont, which  became  entitled  to  the  part  so 
reserved,  brought  ejectment  against  the  defend- 
ant who  had  been  in  possession  for  thirty-eight 
years,  holding  adversely.  Held,  that  although 
the  statute  of  limitations,  by  force  of  the  excep- 
tion  therein,  did  not  apply  to  the  case,  yet  the 
long  continued  possession  of  the  defendant 
afforded  evidence  that  his  possession  com- 
menced  under  a  lawful  title,  and  that  the  Jury 
might  and  ought  to  presume,  in  favor  of  such 
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poisewioD,  an  antecedent  grant  to  tbe  inhab- 
itants of  tlie  town,  or  an  abandonment  and 
extinguishment  of  the  charter  title,  or  a  surren- 
der of  tbe  same  and  a  subsequent  grant  to  the 
persons  in  possession.  Unit^rnt^  of  Vt.  y. 
Be^noldt,  8  Vt.  542. 

23.  In  the  charter  of  the  town  of  Victory, 
granted  by  the  State  in  178t,  one  share  or  right 
was  specified  *'to  be  and  remain  for  the  pur- 
pose of  settlement  of  a  minister  and  ministers 
of  the  gospel  in  said  township  forever;"  and 
this  *' minister  right,"  with  two  others  named, 
were,  **  with  their  improvements,  rights,  rents 
and  profits  to  remain  inalienably  appropriated 
for  the  uses  and  purposes  for  which  they  were 
assigned,  and  to  be  under  the  charge,  direction 
and  disposal  of  the  inhabitants  of  said  township 
forever."  The  lot  in  question  was  drawn  to 
this  right  as  **  first  minister's  right,"  but  had 
never  been  appropriated,  accepted,  or  any  right 
to  its  use  acquired  under  the  terms  of  the 
charter,  by  the  settlement  of  any  minister  of 
the  gospel.  It  did  not  appear  when  the  town 
was  organized.  It  was  unorganized  as  late  as 
1842.  The  defendants  purchased  the  lot,  in 
1825,  from  a  former  occupant,  paying  a  full 
oonnderation  therefor,  and  taking  a  deed  in 
which  the  lot  was  described  as  drawn  to  the 
right  of  the  first  settled  minister,  and  had  held 
possession  and  occupancy  thereof  as  a  home 
stead  farm  continuously  and  adversely  to  all 
the  world  down  to  the  commencement  of  this 
action  of  ejectment  brought  in  1865,  without 
any  pretence  of  countervailing  claim  inter- 
posed earlier  than  1858.  Heid,  that  this  right 
was  not  granted  to  the  proprietors,  nor  to  any 
one  else,  but  was  reserved  from  the  grant  for 
the  use  named ;  that  the  trusteeship  contem- 
plated by  the  words,  '*the  inhabitants  of  said 
township,"  was  in  the  organized  municipal 
corporation;  and  until  such  organization,  or 
settlement  of  a  minister,  it  was  competent  for 
the  State  to  assume  the  control  and  disposition 
of  the  right  so  reserved,  and,  through  the  legis- 
lature, to  grant  it  to  any  person  or  purpose  it 
might  deem  fit ;  and  hence,  it  was  proper  to 
leave  to  the  jury,  in  favor  of  so  long  a  posses- 
sion under  the  circumstances,  to  find  as  matter 
of  fact,  and  the  jury  were  fully  warranted  in 
finding,  that  the  defendants  and  their  grantors 
were  holding  under  some  valid  grant  from  the 
State,  although  there  were  some  circumstances 
tending  to  show  that  such  grant  was  not  made ; 
and  the  ruling  below  to  this  effect,  and  that 
such  possession  was  prima  facte  evidence  that 
it  was  originally  under  legal  title  by  grant 
from  the  legislature,  was  sustained.  Victory  v. 
WeUt,  89  Vt.  488.  See  Umverdty  of  Vt  v. 
Beynold$,  8  Vt.  542.  Taum9end  v.  Downer,  82 
Vt.  188.  rnwy  V.  Atherton,  86  Vt.  508.  Bush 
V.  Whitney,  1  D.  Chip.  869.  WUUame  v.  Ood- 
dard,  8  Vt.  492. 


See  Possession ;  Hiohwat,  I.,  1.;  and 
Pmvat*  Way. 


PBmOIPAL  AND  8XJRETT. 

,    Thb  Relation— How  Constituted  ajto 

£yiDENGBD. 

II.    Rights  and  Liabilities  of  Subetiss. 

1.  A$  respects  the  creditor. 

2.  As  respects  the  principal, 
8.  As  between  the  sureties, 

I.    The  Relation— How  Constituted    and 
Evidenced. 

1.  Mode  of  signing— Form  and  efTact. 
The  legal  presumption  arising  upon  an  instru- 
ment signed  by  one,  and  then  by  others  with 
the  word  surety  added  to  their  names,  is,  that,  as 
between  themselves,  the  first  is  principal,  and 
the  others  sureties  for  him.  Lathrop  v.  Wil- 
son, dOYi.(m. 

2.  But  such  presumption  is  not  conclusive, 
and  the  real  relations  of  the  signers  may  be 
shown,  notwithstanding  the  form  and  manner 
of  the  signatures.  lb,  Keith  v.  Ooodudn^  81 
Vt.  268.    Adams  v.  Flanagan,  86  Vt.  400. 

3.  Where  several  signers  of  a  note,  '*each 
as  principal,*'  promised  to  pay;— J9«i({,  that,  as 
to  the  payee,  they  must  be  treated  as  principals, 
and  though  one  was  in  fact  a  surety  and  this 
was  known  to  the  payee,  yet  he  was  not 
released  by  a  contract  for  delay  of  payment 
made  by  the  payee  with  the  other  signers. 
Claremont  Bank  v.  Wood,  10  Vt.  582.  26  Vt. 
34.     80  Vt.  717.    81  Vt.  258. 

4.  Held  otherwise,  in  like  case,  except  that 
the  word  surety  was  added  to  his  signature. 
People's  Bank  v.  Pearsons,  80  Vt.  711. 

5.  Where  there  are  several  signers  to  a 
pr(Mnissory  note,  the  true  relations  of  the 
signers  and  the  real  nature  of  the  contract,  as 
between  themselves,  may  be  shown  by  parol 
evidence.  Though  all  appear  to  be  joint  prin- 
cipals, it  may  be  shown  that  some  are  princi- 
pals and  some  sureties.  An  apparent  princi- 
pal may  be  shown  to  be  a  surety;  an 
apparent  surety,  a  principal ;  and  an  iH[>parent 
co-surety,  to  be  surety  for  the  other  sureties. 
Adams  v.  Flanagan,  86  Vt.  400.  Lapham  v. 
Barnes,  2  Vt.  220.  Keith  v.  Goodwin,  81  Vt 
368.  Lathrop  v.  Wilson,  80  Vt.  604.  Pitkin  v. 
Flanagan,  28  Vt.  160.  Harnngton  v.  Wright, 
48  Vt.  427. 

6.  Where  the  plaintiff  by  a  separate  writing 
guaranteed  the  payment  of  a  note  signed  by  the 
defendant  and  others,  all  apparently  prindpals, 
but  the  defendant  in  fact  a  surety  ;—Held,  that, 
prima  fade  and  without  proof  that  the  plaintiff 
expected  to  stand  as  a  general   surety,  the 
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UDdertakiDg  V92mfor  the  other  aigners  jointly, 
and  not  jointly  viUh  them,  and  that  he  was 
entitled  to  recover  of  the  defendant  the  whole 
sum  paid  by  him  upon  the  guaranty.  Keith  ▼. 
Goodwin,  81  Vt.  268. 

7.  Where  different  persons  successively 
indorse  accommodation  paper  before  it  goes 
into  circulation,  for  the  mere  purpose  of 
obtaining  a  discount  for  one  of  the  parties, 
they  should,  prima  fade,  be  held  to  have 
undertaken  for  the  same  thing;  that  is,  that 
the  party  obtaining  the  discount  shall  repay  it, 
and,  if  not,  that,  upon  proper  demand  and 
notice,  they  undertake,  either  jointly  or  sever- 
ally, to  pay  it.  In  either  case,  as  among  them- 
selves,  they  will  be  held  as  co-sureties  only. 
And  the  order  of  the  indorsement,  in  such  case, 
raises  no  presumption  of  any  obligation  among 
themselves  different  from  what  grows  out  of 
the  other  facts  in  the  case,  and  is  of  no  impor- 
tance either  way.  Pitkiny,FUjmagan,^YiA^. 

8.  Sureties  signed  with  their  principal  a 
note  drawn  to  raise  money  upon,  and  made  pay- 
able to  U,  or  order,  at  a  certain  bank.  H  in- 
dorsed the  note  for  the  accommodation  of  the 
principal,  and  he  afterwards  got  it  discounted 
elsewhere.  Held,  that  H,  upon  the  face  of  the 
contract,  was  an  indorser  and  not  a  co-surety ; 
and,  there  being  nothing  in  the  case  to  show 
that  the  real  relation  of  the  parties  was  different, 
that  he  was  not  liable  to  the  sureties  for  contri- 
bution.   BHgge  v.  Boyd,  87  Vt.  684. 

9.  One  not  in  fact  a  joint  or  sole  principal 
in  a  contract,  but  a  surety  merely,  may  so 
stipulate  at  the  time  of  entering  into  the  obliga- 
tion as  not  to  be  liable  to  contribution  with  the 
other  sureties,  who  have  signed  before  him. 
The  form  of  doing  this  is  not  important,  nor 
that  this  should  appear  upon  the  contract ;  nor 
is  it  important,  where  he  has  signed  without 
privity  with  such  sureties  as  have  signed  before 
him,  that  they  should  know  the  terms  upon 
which  he  signed.  Keith  v.  Goodwin,  81  Vt. 
268.     Adams  v.  Flanagan,  86  Vt.  400. 

10.  The  plaintiff  signed  a  note  as  surety, 
upon  the  erroneous  supposition,  springing  from 
the  deceit  of  the  principal  and  in  no  way 
imputable  to  the  defendant,  that  the  defendant 
would  sign  as  a  co-surety  with  him.  The  prin- 
cipal then  took  the  note  to  the  defendant,  with 
the  name  of  the  principal,  and  of  the  plaintiff 
as  **  surety,"  signed  to  it.  when  the  defendant, 
in  good  faith,  and  without  any  knowledge  of 
what  the  plaintiff  supposed  as  to  his  signing, 
signed  the  note,  adding  to  his  signature  the 
word  ^'surety,"  upon  the  distinct  and  express 
understanding  with  the  principal  and  the  payee 
that  he  signed  as  surety  for  the  plaintiff,  and 
not  as  co-surety  with  him.  Held,  that  the 
defendant  did  not  become  a  joint  surety,  and 
therefore  was  not  liable  for  contribution. 
Adame  v.  Flanagan, 


11.  Ck>n8ent.  One  'cannot  make  himself 
surety  for  another,  as  between  themselves, 
without  the  latter*s  request  or  knowledge. 
Lathrop  v.  Wilmm,  80  Vt.  604.  Peake  v. 
Dorwin,  25  Vt.  81. 

12.  After  the  execution  of  a  note  by  A,  B 
signed  it  as  surety  without  the  request  or 
knowledge  of  A.  Held,  that  A's  subsequent 
assent  and  recognition  of  the  act  was  equivalent 
to  a  contemporaneous  request,  and  made  B  his 
surety.    IMOe  v.  Keyee,  24  Vt.  118. 

13.  Implied  authority.  If  one  signs  a 
note  as  surety  and  intrusts  it  to  his  principal, 
he  thereby  gives  an  implied  authority  to  obtain 
either  additional  sureties,  or  joint  makers,  or 
guarantors,  indefinitely,  until  the  note  is  fairly 
launched  in  market  as  a  security  having  two 
distinct  parties.   KeUh  v.  Goodwin,  81  Vt.  268. 

IL    Rights  and  Liabilitibs  of  Surktibs. 

1.  Ae  retpeeU  the  creditor, 

14.  How  paper  may  be  used.  It  is  no 
defense  for  a  surety  upon  a  promissory  note 
drawn  for  the  purpose  of  raising  money  upon 
it,  that  the  principal  got  it  discounted  by  a 
party  other  than  the  one  to  whom  it  was  drawn 
payable,  and  different  from  the  party  ageeed 
upon  with  the  surety.  Brigge  v.  Boyd,  87  Vt. 
584.  Bank  of  BurUngtan  v.  Beaeh,  1  Aik.  62. 
Keith  V.  Goodwin,  81  Vt.  268.  Bank  of 
MontpeUer  v.  Joyner,  88  Vt.  481.  Bank  of 
MiddMrnry  v.  Bingham,  88  Vt.  621.  Bank  of 
Newbury  v.  Rieharde,  86  Vt.  281.  Farm,  db 
Meehs,  Bank  v.  Humphrey,  86  Vt.  654. 

15.  It  is  no  defense  for  a  surety  upon  a 
promissory  note,  against  a  holder  for  value 
taking  it  before  due,  that  he  signed  and  delivered 
it  to  his  principal  upon  the  condition  and 
agreement  that  it  should  not  be  used  until  a 
certain  other  person  should  also  sign  it,  and 
that  it  was  put  in  circulation  without  the  pro- 
curing of  such  signature,  unless  the  holder  had 
knowledge  of  such  condition  and  agreement 
when  he  received  the  note,  althou^  he  knew 
that  the  defendant  was  a  surety.  P€u$,  Bank 
V.  Goes,  81  Vt.  815.  Biiton  v.  Dixon,  lb,  450. 
Farm,  d  Mech,  Bank  v.  Humphrey,  See 
Farm,  d  Meeh,  Bank  v.  Hathaway,  86  Vt. 
589. 

16.  Where  a  bank  advanced  its  money  in 
reliance  upon  notes  and  drafts  on  which  the 
defendant  was  a  known  surety,  and  relying 
upon  his  liability  ;^Held,  in  the  absence  of  all 
fraud  and  concealment  on  the  part  of  the  bank, 
that  it  was  no  defense,  that  the  bank  used  the 
paper  in  a  different  way  from  what  the  defend- 
ant supposed  when  he  signed.  Farmers^  Bank 
V.  Burehard,  88  Vt.  846. 

17.  The  defendant  signed  a  note  of  $150  as 
surety  for  O,  the  principal,  payable  to  the 
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plalDtiff  bank  in  common  form  for  discount, 
and  not  negotiable,  under  an  agreement  with 
O  that  O  should  get  it  discounted  and  bring 
him  $135  of  it  to  apply  on  0*8  indebtedness  to 
him,  and  retain  the  balance.  O  offered  the 
note  for  discount  at  the  bank,  which  was 
declined,and  thereupon,  meeting  A,  he  informed 
A  of  his  having  the  note  and  of  his  inability 
to  get  it  discounted,  saying  that  he  had  tried  to 
get  the  money  on  the  note  in  order  to  pay  a 
certain  note  of  f  150  at  another  bank  on  which 
A  was  surety  for  O,  and  which  was  past  due. 
Thereupon  A  proposed  to  take  the  note,  indorse 
it  himself,  get  it  discounted  and  apply  the  pro- 
ceeds upon  a  debt  that  O  was  owing  him.  O 
assented  to  this,  and  A  took  the  note,  wrote  his 
name  on  the  back  of  it,  got  it  discounted  at  the 
plaintiff's  bank,  and  applied  the  proceeds  on  his 
debt  against  O,  as  agreed.  When  the  note  fell 
due  it  was  protested  as  against  him,  and  he 
paid  it  and  took  it  up,  and  then -brought  this 
suit  upon  the  note  in  the  name  of  the  bank,  but 
for  his  own  benefit,  against  the  defendant. 
Held,  that  the  plaintiff  could  not  recover  of  the 
defendant,  a  surety.  Farm,  d  Mech.  Bank  v. 
Hathaway,  86  Vt.  589. 

18.  The  defendant  signed  a  note  with  and 
as  surety  for  8,  made  payable  to  a  bank,  ten 
days  from  date.  8  passed  it  to  the  bank  to 
hold  as  collateral  security  for  not  only  his  pres- 
ent indebtedness,  but  for  any  future  advances. 
This  arrangement  was  unknown  to  the  defend- 
ant, and  the  bank  knew  him  to  be  a  surety. 
Held,  that  it  was  a  perversion  of  the  defendant's 
obligation  to  turn  it  into  a  continuing  guaranty, 
and  that  he  was  not  liable  on  the  note  to  meet 
advances  to  8  made  long  after  the  maturity  of 
the  note.  Bank  of  8t  Albans  v.  Smith,  80 
Vt.  148.  8ee  Harrington  v.  Wright,  48  Vt. 
427. 

19.  J  gave  P  his  note  with  sureties,  made 
payable  to  a  bank,  for  P  to  get  discounted  and 
to  apply  the  proceeds  upon  J's  indebtedness  to 
him  ;  and  if  not  discounted,  to  return  the  note 
to  J.  The  sureties  knew  nothing  of  this  agree- 
ment. P,  being  unable  to  get  the  note  dis- 
counted, left  it  with  the  bank  as  collateral 
security  for  a  debt  .he  owed  the  bank,  and  so 
informed  J.  Held,  that  this  was  not  a  misap- 
propriation of  the  note,  and  that  P,  having  paid 
the  bank,  could  recover  upon  the  note,  in  the 
name  of  the  bank,  against  both  J  and  the 
sureties.  Bank  of  MontpeUer  v.  Joyner,  88 
Vt.  481 ;  distinguished  ixomBankofSt,  Albans 
Y.Smith. 

20.  The  defendants  executed  a  negotiable 
promissory  note  to  A,  a  manufacturing  cor- 
poration,  for  flOOO,  part  of  the  signers  being 
in  fact  sureties  for  the  others,  but  this  not 
indicated  by  the  note.  The  note  was  made  to 
enable  the  principals  to  obtain  cloth  of  A,  on 
credit,  to  the  amount  of  the  note.    The  general 


purpose  of  making  the  note,  and  the  suretyship 
of  the  sureties  were  known  to  A.  The  princi- 
pals obtained  of  A  upon  the  note,  to  part  of  its 
amount,  as  much  cloth  as  he  was  able  to  furnish, 
and  then,  by  understanding  with  A,  they  pro- 
cured other  cloth  of  the  plaintiffs  upon  the 
credit  of  the  note  and  of  its  remaining  with  A 
for  their  benefit,  A  agreeing  to  pay  the  plain- 
tiffs the  balance  if  the  note  should  be  paid  to 
A  at  ita  maturity.  The  defendants  paid  A  the 
amount  advanced  by  A,  and  after  the  note  had 
fallen  due  A  indorsed  the  note  for  the  balance 
to  the  plaintiffs.  Held,  that  the  plaintiffs 
could  recover  the  balance,  as  indorsees  of  the 
note,  against  the  sureties  as  well  as  agiunst  the 
principals.    Lyman  v.  Sherwood,  20  Vt.  42. 

21.  Where  the  defendant  signed  a  note  as 
surety,  under  an  agreement  with  his  principal 
that  it  was  given  as  a  general  security  for  a 
particular  unliquidated  debt  of  the  principal  to 
the  plaintiff,  but  the  principal  delivered  tbe 
note  to  the  plaintiff  and  assented  to  its  standing 
as  a  security  for  that  and  also  for  a  further 
indebtedness  to  the  plaintiff ; — Held,  that  unless 
the  plaintiff  knew  of  such  agreement,  or  under- 
stood that  the  defendant  so  understood  it,  the 
note  stood  as  a  security  for  both  debts.  Burton 
V.  Blin,  28  Vt.  151. 

22.  Force  of  surety's  obligation.  A 
surety  to  a  promissory  note  is  an  original 
maker,  and  is  primarily  and  absolutely  liable, 
as  much  so  as  the  principal,  to  any  party  law- 
fully holding  the  paper ;  and  where  the  holder 
is  not  chargeable  with  want  of  good  faith  and 
fair  dealing,  the  surety  has  no  advantage  over 
the  principal  in  respect  to  immunity  from  lia- 
bility, except  in  the  instance  of  a  contract  with 
the  principal  for  delay  of  payment.  Bank  of 
Netolmry  v.  Richards,  85  Vt.  281. 

23.  Where  principal  and  surety  are  bound 
by  the  same  instrument  for  the  performance  of 
an  act  of  the  principal,  the  same  act,  or  neglect, 
which  charges  the  principal  charges  the  surety. 
Seaver  v.  Young,  16  Vt.  658. 

24.  Agency.  The  payee  of  a  promissory 
note  may  make  the  surety  thereon  his  agent  to 
collect  it  of  the  principal.  In  such  case,  a  pay- 
ment of  it  by  the  principal  to  the  surety  dis- 
charges the  principal.  WiiHams  v.  Baldwin, 
7  Vt.  508. 

25.  Action.  A  recovery  cannot  be  had 
against  a  surety  upon  a  promissory  note,  under 
the  count  for  money  had  and  received,  if  he 
prove  that  he  was  a  mere  surety,  and  did  not 
have  the  money.  Bedfleld,  C.  J.,  in  Lapham  v. 
Briggs,  27  Vt.  26. 

26.  In  equity.  Parties  at  a  receiver's  sale 
of  the  assets  of  an  insolvent  bank,  purchased, 
at  a  reduced  price,  a  claim  for  indemnity  which 
the  bank  held  against  a  surety.  Quoere,  whether, 
under  tlie  circumstances,  the  surety  should  not 
be  relieved  in  equity,  on  the  payment  of  such 
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sum  as  would  reimburse  and  indemnify  the 
purchasers.     LoomU  v.  Fay,  24  Vt.  340. 

27.  A  mortgage  of  indemnity  given  by  a 
debtor  to  his  surety,  creates  an  equitable  lien 
and  trust  for  the  benefit  of  the  creditor,  to 
which  he  is  entitled  in  equity;  and  held,  that 
where  the  surety  had  voluntarily  assigned  such 
security  to  the  creditor,  the  creditor  took  the 
same  benefit  therefrom,  as  if  the  assignment 
had  been  made  under  a  decree  in  chancery. 
Paris  V.  HuUtt,  26  Vt.  308. 

28.  Matters  of  defense.  The  sureties 
upon  a  State  treasurer's  bond  were  held  not 
relieved  by  the  mere  fact  that  they  signed  the 
bond,  relying  upon  the  report  of  the  State 
auditor  that  the  treasurer  had  fully  accounted 
for  all  moneys  received  by  him,  as  treasurer,  in 
previous  years,  whereas  in  fact  he  had  embez- 
zled such  monies.     8taU  v.  Bates,  36  Vt.  387. 

29.  Where  the  defense  of  the  principal  in  a 
promissory  note  is  altogether  of  a  personal 
character,  as  infancy,  or  coverture,  this  is  not 
a  defense  for  the  surety.  So  hdd,  where  the 
principal  was  a  married  woman.  8t.  Albans 
Bank  v.  DUlo7i,  30  Vt.  122. 

30.  Discharge.  A  discharge,  by  the  credi- 
tor,  of  the  known  principal,  discbarges  also  the 
known  surety  on  the  same  debt.  Ellis  v.  Allen, 
48  Vt.  545.    Paddlefard  v.  Thaeher,  48  Vt.  574. 

31.  Pasnnent.  C  gave  the  plaintiff  his 
note  for  interest  due  upon  other  notes,  agreeing 
to  secure  such  note  by  mortgage.  The  plaintiff, 
relying  upon  such  promise,  indorsed  upon  the 
other  notes  the  interest  as  paid.  C  failed  to 
give  the  mortgage,  and  the  plaintiff  gave  up  to 
him  the  interest  note.  In  an  action  against  a 
surety  upon  the  original  notes  ;—Heldj  that  the 
indorsement  was  prematurely  made,  and  that 
the  transaction  did  not  amount  to  payment  of 
the  interest.     Hayward  v.  BilUngs,  48  Vt.  355. 

32.  The  plaintiff  and  H  signed  a  note  with 
E,  as  his  sureties,  at  which  time  K  gave  the 
plaintiff,  as  his  indemnity,  a  note  against  the 
defendant  payable  to  K,  or  bearer.  This  last 
note  was  mere  accommodation  paper  as  between 
E  and  the  defendant,  but  the  plaintiff  had  no 
knowledge  of  that  fact.  K  paid  part  of  the 
first  note,  and  the  sureties  paid  the  balance. 
For  the  part  paid  by  the  plaintiff,  K  gave  him 
a  new  note  payable  in  six  months.  Held,  that 
this  transaction  did  not  operate  to  release  the 
defendant,  but  that  he  remained  liable  upon  his 
note  to  the  extent  of  the  payment  made  by  the 
plaintiff  on  the  first  note.  Pinney  v.  Kimpton, 
46  Vt.  80. 

33.  Where  the  principal  debtor  tenders  pay- 
ment  of  the  debt  for  which  a  surety  is  obligated, 
and  the  creditor  declines  to  receive  it,  he  there- 
by discharges  the  surety.  JosVyn  v.  Eastman, 
46  Vt.  258. 

34.  Effect  of  release.  The  release  of  the 
principal  cuts  off  all  collateral  remedies  for  the 


principal  thing  released.  The  release  of  the 
principal  by  the  creditor  releases  the  surety; 
and  the  release  of  the  principal  by  a  surety  cuts 
off  his  claim  against  a  co-surety  for  contribu- 
tion.   Fletcher  v.  Jackson,  28  Vt.  581. 

35.  As  to  securities.  An  act  of  the  credi- 
tor impairing  the  securities  of  a  surety,  done 
without  his  consent  and  operating  to  his  preju- 
dice, discharges  the  surety.  8mith  v.  Day,  28 
Vt.  656. 

36.  Where  a  creditor  has  security  placed  in 
his  hands  by  the  principal  on  account  of  the 
debt,  on  which  security  the  surety  has  a  right 
to  rely,  the  creditor  has  no  right  to  part  with  it 
or  appropriate  it  to  any  other  purpose,  without 
consent  of  the  surety.  If  he  does  so,  he  thereby 
discharges  the  surety  to  the  amount  of  the 
value  of  such  security.  Hurd  v.  Spencer,  40 
Vt.  581. 

37.  The  plaintiff  having  in  his  hands  pro- 
perty of  his  debtor  as  security  for  two  demands, 
for  one  of  which  the  defendant  was  surety, 
promised  the  defendant  to  retain  from  the  pro- 
ceeds of  the  sale  enough  to  satisfy  such  demand ; 
but,  after  the  sale,  he  paid  over  to  the  debtor 
what  he  had  so  promised  to  retain.  Held,  that 
the  defendant  was  discharged.  Strang  v. 
Wooster,  6  Vt.  586. 

38.  If,  by  any  positive  and  willful  act,  the 
creditor  releases,  or  renders  unavailing  any  of 
his  securities  against  the  principal  debtor,  to 
that  extent  he  thereby  relieves  the  surety ; — as, 
where  he  refused  on  the  request  of  the  surety  to 
present  his  claim  to  the  commissioners  on  the 
estate  of  the  principal,  and  took  active  meas. 
ures  to  prevent  its  being  presented,  whereby  it 
became  barred  as  against  the  estate.  Clark  v. 
Hill,  cited  in  MeCollum  v.  Hinckley,  9  Vt.  148. 
Bank  of  Manchester  v.  BartleU,  13  Vt.  815. 

39.  Where  a  creditor  merely  neglects  to 
present  his  claim  against  the  estate  of  the  prin- 
cipal debtor,  whereby  his  debt,  as  against  the 
estate  of  the  principal,  is  released  or  barred,  we 
think  sound  policy  would  require  that  the 
surety  should  be  released  to  the  amount  which 
might  have  been  realized  out  of  the  estate  of 
the  principal ;  and,  where  there  is  actual  fraud, 
that  at  law  he  should  be  wholly  released.  Bed- 
field,  J.  McCoUum  V.  Hinckley,  But  guare  as 
to  the  first  statement.  Se)e  Bank  of  Manchester 
V.  BaHleU. 

40.  Where  the  payee  of  a  promissory  note, 
with  sureties,  surrendered  it  to  the  principal 
for  him  to  exhibit  in  a  trustee  suit  as  evidence 
that  it  had  been  paid,  and  the  principal  exhib- 
ited it  to  his  sureties  as  evidence  that  he  had 
taken  it  up  and  paid  it,  believing  which  the 
sureties  had  omitted  to  secure  themselves  and 
would  so  suffer  loss ; — Held,  that  the  sureties 
would  be  thereby  discharged.  If  one  supply 
another  with  the  means  of  perpetrating  a 
fraud  in  his  name  against  one  person,  and  the 
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fraud  be  perpetrated  by  the  tame  means,  but 
against  other  parties,  lie  is  to  be  held  liable. 
Wilitm  y.  Orem,  35  Yt.  460.    85  Vt.  486. 

41.  Where  the  goods  of  the  principal  had 
been  seized  and  sold  on  execution,  and  the 
creditor  had  obtained  judgment  against  the 
sheriff  for  not  paying  over  the  avails  ;—Held, 
that  this  was  no  bar  to  a  recovery  against  the 
surety,  for  that  the  creditor  was  entitled  to 
pursue  his  several  remedies  until  he  obtained 
actual  satisfaction.  BankofBuUandv.  Thrally 
6  Vt.  287. 

42.  One  of  several  principals  in  a  promis- 
sory note,  who  had  agreed  with  the  others  to 
indemnify  them  against  it,  delivered  to  the  payee 
notes  against  other  persons  to  apply  upon  this 
note  when  collected ;  but  afterwards,  by  agree- 
ment with  the  payee,  they  were  differently 
applied,— the  payee  not  knowing  of  the  agree- 
ment to  indemnify.  Held,  that  this  was  no 
defense  to  an  action  against  the  other  makers. 
Pinne^  v.  Bugbee,  18  Vt.  628. 

43.  Where  a  creditor,  upon  his  own  motion, 
brought  suit  and  secured  his  debt  by  attach- 
ment of  the  property  of  the  principal  debtor, 
and  afterwards  released  the  attachment,  and 
the  principal  became  insolvent  ;—^fM,  that 
this  did  not  discharge  the  surety  where  he  had 
not  requested  such  attachment  to  be  made,  nor 
that  the  property  attached  should  be  applied  on 
the  debt,  and  where  the  creditor  acted  in  good 
faith  and  with  a  view  to  his  own  interest,  and 
there  was  no  evidence  that  the  attachment  was 
given  up  in  fraud  of  the  rights  of  the  surety. 
Baker  v.  MarshaU,  16  Vt.  522.  MontpeUer 
Bank  v.  Diiton,  4  Vt.  587. 

44.  A  creditor  may  give  up  such  security  as 
he  may  have  obtained  of  the  principal  at  his 
own  suggestion  and  without  any  assistance 
from  the  surety,  and  not  thereby  release  the 
surety ;  provide^l  he  acts  in  good  faith,  and  only 
with  reference  to  his  own  interests.  Hebard,  J., 
in  Crane  v.  SUekles,  15  Vt.  252. 

45.  Where  one  of  several  judgment  debtors 
was  surety  only  upon  the  original  debt,  and  the 
property  of  his  principals,  attached  upon  the 
writ,  had  become  discharged  of  the  lien  by  neg- 
lect of  the  creditor  to  take  it  in  execution,  and 
the  principals  had  since  become  insolvent ; — 
Heldy  that  these  facts  afforded  no  ground  for 
relief  at  law  ;  as,  to  jset  aside  on  audita  querela  an 
execution  and  levy  upon  the  surety's  property. 
Herriek  v.  Orange  Co,  Bank,  27  Vt.  584. 

46.  Where  a  fictitious  or  forged  bond,  held 
by  a  creditor  as  a  supposed  security,  was  sur- 
rendered by  the  creditor  to  the  principal  debtor ; 
—Held,  that  as  the  paper  was  worthless  and  of 
no  possible  use  to  the  surety  except  as  a  matter 
in  terrorem,  this  did  not  furnish  a  ground  in 
equity  for  the  release  of  the  surety.  LoanU*  v. 
Fajf,  24  Vt.  240. 

47.  Where  a  note  was  by  mistake  of  facts 


given  up  to  be  cancelled,  but  before  it  fell  due 
the  payee  notified  the  makers  of  the  mistake 
and  that  he  still  looked  to  them  for  payment ; 
—Held,  that  he  could  recover  thereon,  as  well 
against  the  surety  as  the  principal,— it  not 
appearing  that  the  condition  of  the  surety  had 
been  affected  by  the  surrender  of  the  note,  or 
by  the  delay  in  giving  notice  of  the  mistake. 
BlodgeU  v.  Biekford,  80  Vt.  781. 

48.  It  is  no  defence  to  a  surety  upon  a  note, 
that  when  he  signed  it  the  principal  was 
actually  insolvent  and  was  afterwards  adjudged 
a  bankrupt,  and  the  security  he  t0(^  to  indem- 
nify him  was  taken  from  him  by  the  assignee 
in  bankruptcy,  though  the  principal  procured 
him  to  sign  upon  the  suggestion  of  the  payee, 
but  without  fraud  on  his  part.  Jfoble  v.  Seo- 
field,  44  Vt.  281. 

49.  Surety  indenmiiled.  A  surety  who 
signs  a  note  with  his  principal  far  his  accomo- 
dation, where  the  principal  has  placed  funds  in 
his  hands  to  indemnify  him,  stands  on  no  more 
favorable  ground  for  defence  against  the  note, 
than  the  principal  himself.  Thrall  r.  Benedict, 
18  Vt.  248. 

60.  Judgment  as  a  merger.  A  judgment 
upon  a  note  operates  as  a  merger  of  the  note, 
and,  at  law,  is  so  far  conclusive  upon  the  parties 
to  it,  as  to  exclude  a  defense  [thereafter  arising], 
growing  out  of  the  relation  of  principal  and 
surety  which  existed  between  the  defendants 
in  the  judgment,  prior  to  its  recovery.  Mar- 
shall  V.  Aiken,  25  Vt.  827.  27  Vt  586.  Dwn. 
ham  V.  Dmimer,  81  Vt.  249.  Questioned  by 
Poland,  J.  81  Vt.  267. 

61.  Relief  in  equity.  It  is  otherwise,  hi 
equity.    Dunham  v.  Downer, 

62.  The  orators  gave  a  note  with  and  for 
A,  as  his  sureties,  to  M,  upon  which  M  obtained 
a  judgment  against  all  the  signers,  and  assigned 
the  judgment  to  D,  who  knew  that  the  orators 
were  only  sureties  upon  the  note.  D  then 
made  a  parol  agreement  with  A,  upon  good 
consideration,  to  extend  the  time  of  pajrment  of 
the  judgment,  and  did  so  extend  it.  D  after- 
wards brought  suit  on  that  judgment  in  the 
name  of  M,  and  it  was  held  in  that  suit  (MoT' 
ehall  V.  Aiken,  25  Vt.  827)  that  the  judgment 
was  conclusive,  and  at  toi«  excluded  the  defense 
offered  ;  and  judgment  passed  against  all  the 
parties  to  the  first  judgment.  The  cn^tors  then 
brought  their  bill  in  equity,  and,  upon  these 
facts,  obtained  a  decree  perpetually  enjoining 
the  enforcement  of  the  judgment.    Jb, 

53.  The  orator  alleged  that  he  signed  a  note 
to  the  defendant  as  surety  for  C,  upon  the  con- 
dition and  assurance  of  the  defendant  that  if 
not  paid  at  maturity  he  would  immediately 
collect  the  note  out  of  C*s  property ;  that  the 
orator  relied  upon  such  assurance,  and  there- 
fore took  no  measures  to  secure  himself ;  that 
the  defendant  neglected  to  take  measures  to 
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collect  the  note  for  a  year  or  more  after  it 
matured,  during  all  which  time  it  might  have 
been  collected  of  C ;  and  that  the  orator  had  no 
notice  of  such  neglect  until  C  had  failed  and 
the  orator  could  obtain  no  security — the  orator 
being  out  of  the  State  and  not  in  circumstances 
to  keep  himself  informed  of  C's  pectmiary  con- 
dition. Heldf  that  such  facts  would  be  an 
equitable  estoppel  to  a  collection  of  the  note 
from  the  orator.  Hiekok  v.  Farm,  d  Meehs. 
Bank,  85  Vt.  476. 

54.  Delay— Agreement  to  give  time. 
A  creditor  is  not  bound,  on  the  request  of  a 
surety,  to  secure  his  demand  by  attachment  of 
the  property  of  the  principal.  Orane  v.  SUekU*, 
15  Vt.  252. 

56.  A  creditor  is  not  obliged,  on  the  request 
of  a  surety,  under  any  circumstances  of  urgency, 
to  sue  and  collect  the  debt  of  the  principal, 
nor  to  make  good  to  the  surety  any  loss  by  a 
refusal  so  to  do.  Hiekok  v.  Farm,  d  Meeh, 
Bank,  85  Vt.  476.  Hogdbtxm,  v.  Herriek,  4 
Vt.  181.    Hubbard  v.  Dam,  1  Aik.  296. 

56.  A  surety  who  has  ample  collateral 
security  in  money  or  property  from  his  princi- 
pal, is  precluded  from  taking  advantage  of  any 
enlargement  of  the  time  of  payment,  by 
arrangement  between  the  creditor  and  the 
principal.  Smith  v.  Steele,  25  Vt.  427.  See 
WiUon  V.  Whaeler,  29  Vt.  484. 

57.  A  change  made  in  the  contract  of  surety- 
ship between  the  creditor  and  the  debtor, 
without  the  assent  of  the  surety,  whether 
prejudicial  to  him  or  not,  discharges  the  surety, 
Bennett,  J.,  in  Bank  of  St,  Albane  v.  Smith,  80 
Vt.  151. 

58.  If  the  creditor,  without  the  assent  of  the 
surety,  makes  a  binding  contract  with  the  prin- 
cipal to  extend  the  time  of  payment  of  the 
debt,  the  surety  is  thereby  discharged.  It  is 
not  necessary,  that  the  contract  should  be  such 
as  would  prevent  the  creditor  from  sustaining 
an  action  at  law  on  the  debt,  until  the  enlarged 
time  of  payment ;  but  it  is  sufficient,  if  the 
contract  be  such  as  to  give  the  principal  a  legal 
remedy  upon  it.   Austin  v.  Darwin,  21  Vt.  88. 

59.  Such  is  the  effect  of  the  contract, 
althou^  made  after  the  debt  is  overdue. 
TurriU  v.  Barton,  28  Vt.  142. 

60.  An  agreement  to  delay  that  shall  release 
a  surety,  must  be  such  a  contract  as  the  princi- 
cal  can  enforce  against  the  creditor  by  action, 
or  in  the  way  of  defense.  Wheeler  v.  Wash- 
bum,  UWi.  298. 

61.  The  postponing  of  the  payment  of  a 
debt  by  agreement  between  the  creditor  and 
the  principal  debtor,  without  consideration, 
though  without  the  knowledge  of  the  surety, 
does  not  release  the  surety.  A  void  agreement 
will  not  have  the  effect  to  release  him.  Joelyn 
V.  Smith,  18  Vt.  858.  Hogaboom  v.  Herriek, 
4  Vt  181. 


62.  A  valid  agreement  between  the  creditor 
and  principal  debtor  for  an  extension  of  the 
time  of  payment,  without  the  assent  of  the 
surety,  will  release  the  surety,  althou^  he  may 
be  secured,  or  be  promised  indemnity  by  another 
who  is  also  surety.  Peake  v.  Dorudn,  25  Vt 
28.   WOeim  v.  Wheeler,  29  Vt.  484. 

63.  Where  one  becomes  surety  for  another 
at  the  request  of  the  creditor  and  without  the 
knowledge  of  the  principal  debtor,  the  creditor 
is,  nevertheless,  bound  by  all  the  rules  respect- 
ing sureties,  although  the  principal  is  not 
bound  to  the  surety  for  the  want  of  a  privity  of 
contract  between  them ;  and  the  surety  will,  in 
such  case,  a^  in  other  cases,  be  released  by 
a  valid  agreement  between  the  creditor  and  the 
principal  to  give  further  time  of  payment 
without  the  assent  of  the  surety.  Peake  v. 
Dorwin, 

64.  Consideration  for  each  agreement. 
The  payment  in  advance  of  interest,  or  of 
usurious  interest,  or  the  payment  of  part  of  a 
debt,  before  it  falls  due,  is  a  sufficient  consider- 
ation to  sustain  an  agreement  with  the  princi- 
pal to  give  further  time  of  payment,  such  as  to 
discharge  a  surety,  when  done  without  his  con- 
sent. AueUn  v.  Dorwtn,  21  Vt.  88.  TurriU 
V.  BoynUm,  28  Vt  142.  WhiUU  v.  Skinner, 
28  Vt  581.  MarehaU  v.  Aiken,  25  Vt  882.  81 
Vt.  255.  People's  Bank  v.  Pearsons,  80  Vt. 
711. 

65.  A  simple  executory  agreement  to  pay 
usury  is  not  a  sufficient  consideration  to  sup- 
port a  promise  to  delay  the  payment  of  a  debt, 
and  will  not  discharge  a  surety,  although,  after 
the  expiration  of  the  time  agreed  upon  for 
delay,  such  usurious  agreement  may  have  been 
performed.    Burgess  v.  Deutey,  88  Vt.  618. 

66.  A  separate  promissory  note  given  for  the 
usury  is  treated  as  such  executory  agreement. 
Smith  V.  Hyde,  86  Vt  808. 

67.  Ck>llateral  secnrity.  The  mere  receipt 
of  a  collateral  security  payable  at  a  future  day, 
given  to  secure  the  pajrment  of  an  antecedent 
debt,  but  not  given  for  and  on  account  of  the 
original  debt,  does  not  imply  an  agreement  to 
give  time  upon  the  original  debt,  so  as  to 
release  a  surety  thereon  (overruling,  on  this 
point,  Atkinson  v.  Brooks,  26  Vt.  569,  and 
Mieh,  St,  Bank,  v.  Leaeenu>orth,  28  Vt.  209). 
Austin  V.  Curtis,  81  Vt.  64.  Betifield,  C.  J., 
dissenting.    B^^ley  v.  Qreenleaf,  2  Vt  129. 

68.  Reserving  right  to  sue.  A  surety  on 
a  note  is  not  discharged  by  a  contract  giv- 
ing time  to  the  principal,  where  there  is  a 
reservation  of  the  right  to  call  for  pajrment,  or 
of  proceeding  against  th^  surety.  Viele  v. 
Hoag,  24  Vt.  46.  Morse  v.  Huntington,  40 
Vt  488. 

69.  Statute.  Under  G.  S.  c.  80,  s.  80,  the 
discharge  of  one  or  more  of  the  principal 
obligors  discharges  the  debt,  in  the  proportion 
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that  the  number  of  principals  discharged  bears 
to  the  whole  number  of  principals.  The  dis- 
charge of  a  surety  does  not  discharge  the  prin- 
cipal, but,  in  an  action  against  the  other  sure< 
ties,  operates  as  a  discharge  of  that  portion  of 
the  debt  which  would  belong  to  that  surety 
to  pay,  as  between  him  and  the  other  sureties, 
according  to  the  number  of  the  sureties. 
Alford  V.  BaaeUr,  8«  Vt.  158. 

70.  Reinstating  debt.  The  liability  of  a 
surety,  once  discharged,  cannot  be  reinstated 
by  any  reinstating  of  the  debt  against  his  prin- 
pal,  unless  the  surety  assents  thereto.  Cfibton 
V.  Rix,  82  Vt.  824. 

71.  Where  one,  at  the  request  of  the  prin- 
cipal upon  a  note,  pays  it,  or  furnishes  him 
money  to  pay  it,  this  furnishes  no  right  of 
action  against  the  surety  upon  the  note  for  the 
money  so  paid.  Lapham  v.  BameSj  2  Vt.  218. 
Bolfi  ▼.  Lamb,  16  Vt.  514. 

72.  One  principal  debtor  cannot  set  up  an 
agreement  with  the  creditor  to  throw  the  debt 
upon  a  surety,  or  the  bail  of  the  surety,  in  any 
form ;  as,  by  claiming  and  enforcing  a  security 
of  the  creditor.    Pieraon  ▼.  Catlin,  8  Vt.  272. 

2.  A$  retpeeU  the  principal, 

73.  How  fkr  alike  chargeable.  In  an 
action  against  principal  and  surety  upon  a 
promissory  note ; — Held,  that  the  admissions 
of  the  principal  were  evidence  against  the 
surety,  although  made  when  the  principal  was 
in  fact  insolvent,  and  although  he  had  after- 
wards obtained  his  discharge  in  bankruptcy, 
and  had  pleaded  it  in  the  action.  Brown  v. 
Munger,  16  Vt.  12. 

74.  The  admission  of  the  principal  upon  a 
promissory  note  that  it  is  due  and  unpaid,  is 
evidence  against  the  surety.  WiUon  v.  Chreen, 
25  Vt.  450.  (Changed  by  G.  8.  c.  68,  s.  23,  as 
respects  the  statute  of  limitations.) 

75.  That  a  party  swore  out  of  jail  on  an 
execution,  is  evidence  against  him  of  his  insol- 
vency, and  is  equally  evidence  against  his 
surety.  Riehardmm  v.  HiUheoek,  28  Vt. 
757. 

76.  The  plaintiff's  wife,  with  his  consent, 
sold  her  land  to  A,  and  executed  to  him  her 
sole  deed,  for  which  A  gave  her  his  promissory 
note,  payable  to  her  or  bearer,  with  B  as  his 
lurety,  all  the  parties  supposing  that  she  had 
conveyed  a  good  title.  The  wife  died  and  all 
her  estate  passed  to  the  plaintiff.  A  became 
insolvent  and  after  the  note  had  fallen  due, 
discovered  the  defect  in  the  deed,  and,  without 
the  knowledge  of  B,  applied  to  the  plaintiff  to 
perfect  the  title,  which  he  did  by  giving  his 
quit-claim  deed  to  A.  In  an  action  upon  the 
note  'j—Held,  that  this  was  a  ratification  of  the 
contract  of  sale  and  of  the  security,  and  that 
neither  A  nor  B  could  thereafter  question  the 


consideration  of  the  note.     Campbell  v.  Moul- 
ton,  80  Vt.  667. 

77.  A  surety  upon  a  guardian's  bond,  or 
one  analogous,  cannot  become  a  party  to  the 
accounting  of  his  principal,  either  in  the 
original  proceeding  in  the  probate  court,  or  by 
way  of  petition  for  revising  such  accounting 
and  the  judgment  and  orders  of  the  court  upon 
it.     In  re  8coU*$  aeeaunt,  86  Vt.  297. 

78.  Surety's  right  of  retainer.  A  surety 
to  whom  his  principal  has  given  a  counter 
security  for  his  indemnity,  is  entitled  to  hold 
the  same  until  he  is  fully  indenmified,  or 
relieved,  though  the  original  obligation  may 
turn  out  to  be  usurious,  unless  the  surety  was 
privy  to  the  usury.  JSpaulding  v.  Austin,  2 
Vt.  555. 

79.  Where  A  conveyed  to  B  real  estate  as 
security  for  having  become  surety  for  A's 
debts,  and  B  had  gone  into  possession  ;—ffeld, 
that  the  rents  were  not  recoverable  of  B  until 
he  was  discharged  of  his  liability  as  surety. 
SelUek  v.  Munean,  2  Aik.  150. 

80.  Nor  could  A  recover  of  B  any  balance, 
so  long  as  B  remained  liable  to  be  sued  for  A's 
debts,  thou^  B  had  promised  A  to  pay  them. 
8,  C.  2  Vt.  18. 

81.  —and  of  indemnity.  Where  judgment 
by  default  had  been  rendered  against  A  and 
B  for  a  claim  which,  as  between  them,  belonged 
to  B  to  pay,  and  A  had  been  compelled  to  pay 
a  part  thereof ;— Held,  that  B  was  liable  to  A 
therefor,  although  the  first  suit  might  have 
been  successfuUy  defended.  Forbes  y,  Webster, 
2Vt.58. 

82.  A  surety  may  recover  of  his  principal 
the  amount  of  the  debt  and  costs  paid  for  hUn, 
and  all  expenses  incurred  in  good  faith  in  lit- 
igating the  claim.  Downer  v.  Baxter,  80  Vt. 
467.    HxOeU  v.  JSouUard,  26  Vt.  295. 

83.  The  rule  of  full  indemnity  is  not  con- 
fined to  cases  of  covenants  for  title  and  for 
quiet  enjoyment,  or  indeed  to  covenants  or 
contracts  of  indemnity  against  suits,  loss  or 
damage,  but  extends  to  all  cases  of  suretyship, 
where  the  claim  was  in  its  nature  disputable, 
or  unliquidated ;  and  has  generally  been  ex- 
tended to  costs  recovered  against  a  surety,  in 
all  cases,  and  to  costs  incurred  by  the  surety  in 
making  defense,  where  such  defense  was  bona 
fide,  and  with  reasonable  probability  of  success. 
Redfield,  C.  J.,  in  Duxbury  v.  Vt.  Central  R. 
Co.,  26  Vt.  751. 

84.  In  an  action  by  a  surety  against  his 
principal  in  a  promissory  note,  to  recover  for 
money  paid  within  six  years  before  suit 
brought,  in  satisfying  the  note  i—Held,  that  the 
statute  of  limitations  was  not  a  bar,  although 
the  money  was  paid  more  than  six  years  after 
the  note  fell  due,  where  the  legU  liability  of  the 
surety  was  in  good  faith  all  the  while  main- 
tainei — as,  by  giving  security  where  the  rights 
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of  the  defendant  were  not  prejudiced  thereby — 
although  this  was  done  without  the  actual 
knowledge  of  the  defendant ;  that  the  contin- 
ued liability  of  the  surety  carried  with  it  the 
relation  of  principal  and  surety,  with  the  obli- 
gation to  reimburse  the  surety.  Norton  v. 
HaU,  41  Vt.  471. 

85.  The  plaintiff  signed  a  note  as  surety 
for  B  and  0.  Before  the  note  fell  due  B 
absconded.  The  plaintiff  knowing  that  fact, 
but  not  disclosing  it  to  C,  called  upon  him  and 
induced  him  to  execute  a  second  note  to  take 
up  the  first,  agreeing  to  get  B  also  to  sign  it. 
Tlie  plaintiff  signed  this  last  note  and  paid  it 
at  maturity.  B  did  not  sign  it.  Held,  that  by 
reason  of  the  plaintiff*s  original  suretyship  he 
could  recover  of  C  the  sum  paid,  although  C 
was  only  a  surety  for  B  upon  the  first  note. 
Warner  v.  HdU,  5  Vt.  156. 

86.  A  principal  and  his  surety  were  sued 
upon  a  disputed  claim,  and,  pending  the  suit, 
the  surety  compromised,  as  to  his  own  liability, 
by  paying  a  certain  sum  which  was  to  apply 
on  the  debt  to  that  extent.  Held,  that  the 
surety  could  recover  that  sum  of  the  principal, 
the  claim  having  passed  into  judgment  against 
both,  and  the  principal  being  entitled  to  appli- 
cation of  the  sum  so  paid.  Bancroft  y.  Pearce, 
27  Vt.  668. 

87.  The  plaintiff  and  M,  partners,  agreed 
between  themselves  that  M  should  pay  the 
defendant  for  a  yoke  of  oxen  which  they  had 
purchased  of  him.  M  accordingly  sent  his 
note  to  the  defendant  in  payment,  but  the 
defendant  declined  to  accept  it,  and  demanded 
and  received  payment  of  the  plaintiff.  The 
plaintiff  and  defendant  at  that  time  agreed  tliat 
the  defendant  should  hold  M's  note,  and  not 
let  it  be  known  that  he  had  been  paid  for  the 
oxen,  and  if  M  ever  paid  anything  on  the  note 
the  defendant  would  pay  over  to  the  plaintiff. 
M  was  then  indebted  to  the  plaintiff,  and  so 
remained.  M  afterwards  paid  $85,  on  the 
note,  not  knowing  that  the  plaintiff  had  paid  for 
the  oxen.  Held,  that  such  agreement  made  the 
plaintiff  the  surety  of  M,  and  that,  as  such,  he 
became  entitled  to  the  $85,  paid  upon  the  note, 
and  that  the  defendant  was  liable  to  him  there- 
for.    Field  V.  Hamilton,  46  Vt.  35. 

88.  What  is  pasnnent.  If  a  surety  in 
any  way  pays  the  debt  of  his  principal,  so  as 
to  extinguish  it— as,  by  a  set-off  of  his  lands 
on  execution — this  is  equivalent  to  the  payment 
of  money  for  the  benefit  of  the  principal  and  at 
his  request,  and  a  recovery  can  be  had  under 
the  count  for  money  paid.  Hulett  v.  SoiUlard, 
26  Vt.  295. 

89.  Joint  principals.  If  one  stands  as 
surety  for  several  joint  principals,  and  one  of 
them  dies,  the  surety,  having  paid  the  debt, 
may  claim  a  dividend  from  the  estate  of  the 
deceased  upon  the  whole  debt,  notwithstanding 


he  may  hold  collateral  security.  The  security 
being  merely  collateral,  equity  will  not  compel 
its  application  for  the  purpose  of  reducing 
the  dividend,  unless  the  debtor  stands  in  the 
relation  of  a  co-surety.  West  v.  Bank  of  But- 
land,  19  Vt.  408. 

90.  Joint  sureties.  If  two  joint  sm-eties 
pay  the  debt  of  their  principal  out  of  their  joint 
funds— as,  where  they  give  their  joint  note  in 
payment  of  such  debt— they  can  maintain  a 
joint  action  for  reimbursement  against  their 
principal  {Whipple  v.  Briggs,  28  Vt.  65);  or 
for  contribution  against  their  co-surety,  and 
this,  although  another  of  their  co-sureties 
signed  the  new  note  with  them,  but  only  as  a 
surety  for  them.    PreseoU  v.  HeweU,  89  Vt. 


91.  It  is  essential  to  this  end  that  the  payment 
be  made  out  of  their  joint  means.  Where  each 
paid  from  his  own  individual  resources,  and  in 
unequal  B\im8;^Held,  that  a  joint  action  would 
not  lie,  although  it  was  understood  between 
them,  that  they  would  stand  together,  and 
share  and  discharge  the  burden  equally.  Pre$- 
cott  V.  Newell, 

92.  Surety  a  creditor.  A  surety,  by 
virtue  of  the  implied  undertaking  of  the  princi- 
pal to  indemnify  him,  acquires  such  an  equity, 
that  a  subsequent  payment  by  him  will  be 
referred  to  the  original  undertaking  of  surety- 
ship, so  as  to  make  him  a  creditor  as  of  that 
date  to  the  extent  of  overriding  any  counter 
equities  of  a  subsequent  date.  Barney  v. 
Qrover,  28  Vt.  891 ;  and  see  8t/rong  v.  MitcheU, 
19  Vt.  644.    Beach  v.  Boynton,  26  Vt.  725. 

93.  The  plaintiffs  were  liable  as  sureties  for 
the  defendant,  partly  as  joint  sureties  and 
partly  as  sureties  severally  with  others,  though 
these  obligations  had  not  matured;  and  the 
defendant  was  indebted  to  the  plaintiffs 
severally.  The  defendant  gave  the  plaintiffs 
jointly  his  promissory  note,  covering  but  not 
exceeding  these  several  amounts,  upon  which 
the  plaintiffs  brought  suit  and  attached  his 
property,  which  suit  was  defended  by  a  subse- 
quent attaching  creditor.  Held,  (1),  that  the 
note  was  upon  good  consideration,  the  law 
implying  an  agreement  of  the  sureties  to  apply 
the  avails  of  the  note  to  those  debts,  and  an 
assumption  of  them  to  the  extent  of  the  note ; 
(2),  that  the  transaction  might  be  regarded  as 
a  mode  of  making  an  assignment  of  i>ersonal 
property  through  the  intervention  of  an  attach- 
ment—and was  valid.  Hapgood  v.  PoUey,  35 
Vt.  649. 

94.  Belief  in  equity.  After  a  debt  has 
become  due,  the  surety  may  resort  to  chancery 
to  compel  the  principal  to  exonerate  him  from 
all  liability  by  the  payment  of  the  debt  Biehop 
V.  Day,  18  Vt.  81. 

95.  The  orator  gave  his  note  to  S.  The 
defendants  afterwards  gave  the  orator  their 
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bond,  conditioned  to  pay  the  note  to  8  and 
save  the  orator  harroless  therefrom.  This  they 
neglected,  and  8  sued  the  orator  upon  the  note 
and  recovered  judgment.  Held,  that  by  this 
arrangement  the  defendants  had  made  the  note 
their  debt  to  pay,  and,  as  between  them  and 
the  orator,  they  stood  as  principals  and  the 
orator  in  the  nature  of  a  surety  ;  and  a  decree 
was  ordered  for  the  orator,  that  the  defendants 
pay  the  judgment.    Jb. 

96.  Snbrogation.  In  equity,  a  surety  who 
pays  a  debt  may  be  substituted  to  all  the  rights 
of  the  creditor  which  are  collateral  to  the  main 
contract,  but  cannot,  as  a  general  rule,  be  put 
in  place  of  the  creditor  in  the  principal  con- 
tract ;  for  by  payment,  that  is  discharged.  This 
cannot  be  done  at  law.  Re^field,  J.,  in  Pter^on 
T.  CaiUn,  18  Vt.  77. 

8.  A$  between  the  euretiee, 

97.  Ck>ntribntiaii.  Where  five  sureties  of 
an  insolvent  principal  confessed  a  joint  judg- 
ment, and  four  of  them  were  committed  on  the 
execution  and  gave  separate  jail-bonds,  and 
then  procured  the  properly  of  the  fifth  to  be 
sold  to  satisfy  the  execution;— -EfeW,  that  he 
could  maintain  a  separate  action  against  each 
of  the  four,  and  without  demand,  to  recover 
the  one-fifth  part  of  the  sum  so  paid  by  him. 
Fatter  v.  Johneon,  5  Vt.  60. 

98.  The  plaintiff,  being  co-surety  with  the 
defendant  in  a  promissory  note,  took  a  lease 
from  the  principal  containing  no  covenants 
on  the  lessor's  part,  and  therein  covenanted  to 
pay  the  note.  He  was  afterwards  evicted  by 
suit  by  the  lessor's  mortgagee  under  a  para- 
mount title,  and  at  that  time  paid  the  note.  In 
an  action  for  contribution  ;—ir<?^  that  such 
eviction  released  him  from  his  covenant  to 
pay  the  note;  that  such  payment  must  be 
presumed  to  have  been  made  by  reason  of 
his  original  liability  as  surety;  and  that  the 
defendant  was  liable  for  contribution.  PrindU 
V.  Page,  21  Vt.  94. 

99.  M,  as  principal,  and  A,  F  and  P,  as 
sureties,  executed  their  promissory  note  payable 
to  a  third  person  for  the  purpose  of  raising 
money  to  pay  a  debt  of  M  on  which  P  was  sole 
surety  of  M,  and  the  note  was  delivered  to  P 
for  him  to  get  it  discounted.  Before  getting 
the  note  discounted,  and  on  the  faith  of  it,  P 
from  his  own  funds  paid  the  first  debt.  Held, 
that  P  was  not  afterwards  bound  to  cancel  or 
surrender  to  his  co-sureties  the  note  in  question, 
but  might  use  it  for  his  indemnity.  Flanagan 
V.  Post,  46  Vt.  246. 

100.  Measure  of  damages.  In  an  action 
for  contribution,  a  surety  may  recover  of  a 
co-surety  his  proportionate  share  of  the  taxable 
costs  paid  by  the  former  upon  a  judgment 
against  him  upon  the  contract,  where   such 


co-surety  was  equally  in  fault  in  not  paying  the 
debt  without  suit.     Brigge  v.  Boyd,  87  Vt.  684. 

101.  8o,  he  may  recover  the  proportionate 
share  of  the  expenses  incurred  in  defending  a 
suit  upon  the  contract,  where  the  defense  was 
made  under  such  circumstances  as  to  be 
regarded  reasonable,  hopeful  and  prudent.  Ih, 
641.  Mar$h  v.  Harrington,  18  Vt.  160.  Fletcher 
V.  Jaekeon,  28  Vt.  698;  and  see  HuleU  v. 
SouUard,  26  Vt.  296.  Downer  v.  Baxter,  80 
Vt.  467. 

102.  If  a  surety  has  no  notice  of  a  suit 
against  his  co-surety,  he  is  not  bound  by  the 
judgment  rendered.  Brigge  v.  Boyd,  87  Vt. 
684. 

103.  Sharing  securities.  If  one  of  two 
sureties  receives  property  from  the  principal 
which  he  gives  his  co-surety  to  understand  is 
security  for  their  joint  liability,  and  the  co- 
surety  relies  upon  this  assurance,  such  surety 
cannot,  even  with  the  assent  of  the  principal, 
afterwards  apply  the  security  to  a  separate 
liability,  to  the  injury  of  his  co-surety.  Hine- 
dill  V.  Murray,  6  Vt.  186. 

104.  Persons  subject  to  a  common  burden 
— as  co-sureties — stand  in  their  relation  to  each 
other  upon  a  common  ground  of  interest  and  of 
right,and  whatever  relief,  by  way  of  indemnity, 
is  furnished  to  either  by  him  for  whom  the 
burden  is  assumed,  inures  equally  to  the  relief 
of  all  the  common  associates.  Miller  v.  Bawyer, 
80  Vt.  412.  HinediU  v.  Murray,  6  Vt.  186. 
Whipple  et  al.  v.  Brigge,  28  Vt.  66. 

105.  And  equity,  in  behalf  of  one  surety, 
Mdll  follow  such  indemnity  in  the  hands  of  the 
other,  or  in  the  hands  of  a  third  person  where 
it  can  be  done  without  injury  to  such  person ; 
and  the  surety  receiving  such  indemnity  can- 
not divert  or  appropriate  it  to  his  individual 
benefit.  HinedUl  v.  Murray,  Whipple  et  (U.  v. 
Br^ge. 

106.  Where  one  of  several  sureties  takes 
from  his  principal  a  security  for  his  own  in- 
demnity, this  inures  in  equity  to  the  benefit  of 
all  the  sureties  ;  and  in  a  joint  action  by  the 
sureties  for  money  paid  for  the  principal  as 
such  sureties,  the  sum  realized  from  the 
security  so  given  to  one  is  applicable  to  the 
joint  claim.     Whipple  et  al,  v.  Brigge. 

107.  Where  one  was  sole  surety  for  another 
in  some  cases,  and  joint  surety  with  others 
for  the  same  party  in  other  cases,  and  he 
received  from  his  principal  a  security  expressed 
to  be  **for  his  liability  on  notes  and  other  mat- 
ters";—jy<!?W,  that  the  proceeds  of  such  security, 
by  the  very  fact  of  being  received,  became 
appropriated,  by  way  of  reimbursement,  to  the 
several  claims  paid  by  such  surety,  or  by  the 
joint  sureties,  in  the  order  of  time  in  which 
such  payments  had  been  made,  the  same  as 
if  the  payment  had  been  made  by  such  surety 
alone.     Whipple  v.  Briggs,  80  Vt.  111. 
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108.  A  security  given  by  the  principal  to 
one  of  several,  his  joint  sur^ies,  inures  to  the 
benefit  of  all  such  sureties,  like  a  payment,  and 
cannot  be  controlled  in  its  effect  by  the  intent, 
or  expressed  purpose  of  the  principal,  that  it 
shall  go  only  for  the  benefit  of  one  of  the 
sureties.     FuUer  v.  Hapgood,  89  Vt.  617. 

1Q9.  Belease.  Where  certain  sureties 
released  their  principal  **from  all  liabilities"  to 
them  resulting  from  their  suretyship  ;--^<^d, 
that  the  effect  was  to  discharge,  both  at  law  and 
inequity,  all  claim  for  contribution  from  their 
co-sureties;  and  this,  although  such  release 
was  executed  before  they  had  made  any  pay- 
ment, and  was  given  upon  a  nominal  consider- 
ation, and  only  for  the  purpose  of  enabling  the 
principal  to  become  a  witness  in  a  suit  against 
them  as  such  sureties,  and  although  the  release 
was  more  broadly  expressed  than  was  necessary 
for  that  purpose,  but  not  in  ignorance  of  the 
facU.     Fletcher  v.  Jackson,  28  Vt.  581. 

See  Judgment,  57  et  $eq. 


PRIVATE  WAY. 

1.  A  right  of  way  in  the  land  of  another 
cannot  arise  from  mere  necessity,  independ 
cntly  of  the  implication  of  a  grant  or  reserva- 
tion of  such  right ;  as,  in  case  of  some  former 
unity  of  ownership  of  the  two  parcels.  Tr<tey 
V.  Atherton,  85  Vt.  52. 

2.  If  a  right  of  way  be  appurtenant  to  close 
A  upon  close  B,  and  both  closes  become  united 
in  the  same  person,  the  right  of  way,  as  well 
as  ail  other  subordinate  rights  and  easements, 
is  extinguished  by  the  unity  of  possession 
PUmpUm  V.  C<mverse,  42  Vt.  717. 

3.  The  owner  of  a  tract  of  land  conveyed  to  A 
a  strip  running  through  it,  reserving  to  himself, 
his  heirs  and  assigns,  the  right  of  a  road  across 
such  strip  to  his  quarry  lot,  which  was  part  of 
the  whole  tract.  He  afterwards  conveyed  all 
his  right,  title  and  interest  in  the  quarry  lot  to 
B.  It  appearing  that  such  right  of  way  was 
not  necessary  to  B's  enjoyment  of  the  quarry 
lot  \—HHd,  that  it  was  not  an  appurtenance  to 
the  quarry  lot,  nor  right  in  it,  and  did  not  pass 
by  the  deed  of  the  lot  to  B.  8mUh  v.  Higbee, 
12  V^  118. 

4.  A  deed  conveyed  a  house,  and  a  right  to 
a  pass-way  to  the  rear  of  the  premises  *'8o  as 
to  give  room  to  pass  of  the  width  of  a  common 
cartway  for  all  necessary  and  ordinary  house- 
hold purposes."  The  pass- way  was  then  in  exist- 
ence,  having  a  turn  in  it  nearly  at  a  right  angle, 
and  requiring  (perhaps)  at  that  point  more 
room  to  turn  than  twelve  feet,  which  was 
proved  to  be  the  width  of  an  ordinary  cartway. 
HMy  that  to  effect  the  object  of  the  grant, 


applying  it  to  the  subject  matter,  the  way  must 
be  of  such  width  as  to  be  available,  and  capable 
of  practical  use  for  the  purposes  named,  and 
was  not  limited  to  an  absolute  width  of  twelve 
feet.     Walker  v.  Pierce,  88  Vt  94. 

5.  Where  a  party  grants  a  private  way,  he  is 
not  bound  by  implication  to  construct  or  keep 
in  repair  the  way  granted.    lb. 

6.  A  way  must  start  from  a  fixed  point  and 
lie  along  a  definite  course  to  another  fixed 
point;  and,  to  acquire  a  right  of  way  by  adverse 
use,  the  party  must  have  used  the  same  within 
its  defined  limits,  uninterruptedly,  openly, 
notoriously,  and  adversely  to  the  other  party's 
rights  and  use,  for  fifteen  years.  PUmpian  v. 
Converse,  44  Vt.  158. 

7.  Where  an  alley  ran  between  several  village 
lots,  and  the  owner  of  a  \tS  lying  upon  the  alley 
claimed,  by  prescription  and  adverse  use,  a 
private  right  of  way  in  the  alley  for  access  to 
his  lot  .—Held,  that  the  fact  that  the  proprietors 
of  other  lots  upon  the  alley  had  so  used  It,  could 
not  be  taken  into  the  account  in  aid  of  his  claim. 
Dodge  v.  Stacy,  89  Vt.  558. 

8.  Where  one  claimed,  by  long  continued 
use,  a  right  of  way  to  his  lot  over  an  alley 
owned  by  another  ;—J5rtfW,  that  to  maintain 
the  right  he  must  prove  a' continuous  use  for 
fifteen  years  under  a  claim  of  right,  with  the 
acquiescence  of  the  owner  of  the  alley ;  that  the 
acts  and  declarations  of  such  owner  were  evi- 
dence in  his  own  favor,  as  well  as  against  him, 
on  these  points,  showing  his  understanding  of 
the  claim  ;  and  that  such  want  of  acquiescence 
could  be  indicated  otherwise  than  by  instituting 
legal  proceedings  against  the  use,  or  by  placing 
any  actual  obstruction  in  the  way,  or  actually 
preventing  such  use.    Ih. 

9.  All  parties  who  create  an  obstruction  to 
a  private  way  by  the  ordinary  occupation  of 
premises,  as  well  lessor,  lessee,  sub-lessee  and 
assignee,  are  Jointly  liable  for  the  obstruction. 
Rogers  v.  Stewart,  5  Vt.  215. 

10 .  It  is  no  defense  to  an  action  for  obstruct- 
ing the  plaintiff's  private  way,  that  there  were 
other  obstructions  not  complained  of ;  and  the 
plaintiff  may  recover  his  full  damages  for  the 
obstruction  complained  of,  and  this  will  be  a 
bar  to  any  other  action  for  obstructing  the  same 
way  during  the  same  period.    Ih, 

See  Possession. 


PBOBATE  OOUBT. 

Jurisdiction  and  Authobitt. 

1.  OeneraUy^  Special  eases, 

2.  To  correct  its  decrees, 

8.     Conclusiveness  of  decrees* 
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n.    Sbttlbmbnt  op  Estates. 

1.  By  the  h£irt. 

2.  By  regular  adminiitraUon, 
(a.)  Cammi$$ioner$  of  clatnu ^Proceed' 

ing$  and  effect, 
(b,)  AnctUary  adminietratum. 
(c.)  Sale  of  real  estate, 
(d,)  Auignment  to  widow, 
{e.)  DivUhn  and  dUtribtUion, 
TIL    Pbobati  Bonds;  Embezzlement. 

I.    Jubisdiotion  and  Authoritt. 

I.  Oenerally—Speoial  ea$et, 

1.  Special  and  limited.  The  probate 
court  is  a  court  having  special  and  limited 
JurisdictioD,  derivioi^l  its  authority  from  the 
statute;  and  where  it  exceeds  the  authority 
given  it  by  law,  its  decrees  are  not  erroneous 
merely,  but  a  nullity  and  void  ;  as,  where  the 
court  assigned  to  a  widow,  as  dower,  the  ooe- 
half  in  fee  of  the  real  estate.  Hendriek  ▼. 
Cleateland,  2  Vt.  829.    81  Vt.  678. 

2.  The  probate  court  in  the  matter  of 
appointing  guardian  for  insane  persons,  spend- 
thrifts, &c.,  in  cases  not  connected  with  the 
settlement  of  estates,  is  a  court  of  special  and 
limited  Jurisdiction  ;  and  in  setting  up  the 
appointment  in  such  cases,  the  pleading  must 
state  such  facts  as  show  that  the  court  had 
jurisdiction  to  make  the  appointment.  Holden 
V.  Seanlin,  80  Vt.  177. 

3.  EzclnsiTe  in  the  first  instance. 
Courts  of  probate  in  Vermont  have  the  entire 
and  exclusive  jurisdiction  of  the  settlement  of 
estates,  to  the  same  extent  that  the  jurisdiction 
of  other  matters  of  contract  or  tort,  inter  vivoe, 
is  given  to  the  common  law  courts.  Adame  v. 
AdamM,  22  Vt.  50.  Boyden  v.  Ward,  88  Vt. 
628. 

4.  The  probate  court  has  exciunve  jurisdic- 
tion, in  the  first  instance,  of  the  settlement  of 
the  accounts  of  executors  and  administrators. 
Probate  CouH  v.  Slaaon,  28  Vt.  806.  Probate 
Court  V.  Vanduger,  18  Vt.  185.  Bank  of 
Orange  Co,  v.  Kidder,  20  Vt.  519.  Probate 
CouH  V.  Chopin,  81  Vt.  878.  88  Vt.  688.  42 
Vt.  828. 

5.  So,  as  to  the  settlement  of  a  guardian's 
account.    Probate    Court  v.    Skuon. 

6.  Partition  among  devisees,  &c.  By 
the  probate  act  of  1821,  the  probate  court  was 
the  proper  court  to  order  partition  among 
devisees  and  not  the  supreme  court,  as  under 
previous  statutes,  although  the  testator  died  in 
1798.  It  was  competent  for  the  legislature  to 
change  the  tribunal,  or  mode  of  remedy,  not 
thereby  affecting  the  right.  Bull  v.  Nichols,  15 
Vt.  829. 

7.  Under  this  act,  although  not  so  specially 
provided,  it  was  no  objection  to  the  jurisdiction 


of  the  probate  court  to  make  partition  among 
heirs,  or  devisees,  that  some  of  them  had 
alienated  their  interests  before  the  commission 
was  applied  for.  The  practice  was,  in  such 
case,  to  make  the  partition  directly  among  the 
heirs  or  devisees,  leaving  the  shares  so  set  out, 
subject  to  the  effect  of  the  alienation.    lb, 

8.  The  probate  court  has  no  jurisdiction  to 
make  partition  of  lands  where  an  estate  is  no 
longer  in  course  of  administration,  and  none 
of  the  original  heirs  retain  their  interest  in  the 
land.     Cox  v.  Jngleston,  80  Vt.  258. 

9.  The  jurisdiction  of  the  probate  court  in 
the  settlement  of  the  estates  of  deceased  per- 
sons exists  and  continues  so  long  as  there  is  any 
occasion  for  its  exercise,  and  until  there  has 
been  a  full  and  complete  settlement  and  distri- 
bution  of  the  estate  ;  as,  to  determine  who  are 
entitled  under  the  provisions  of  any  will,  and 
to  what  they  are  entitled;  also,  who  are  the 
heirs  at  law,  and  the  proportion  to  which  they 
are  respectively  entitled.  Keeler  v.  Keeler,  89 
Vt.  550.  See  MeFarland  v.  Spme,  17  Vt.  165. 
Chamberlin  v.  Chamberlin,  16  Vt.  582. 

10.  A  testator  devised  lands  to  his  daughter 
for  her  life,  and  after  her  decease  **  to  my  male 
heirs  at  law  who  may  then  live  in  South  Hero.*' 
After  the  death  of  the  daughter,  the  executor 
brought  his  petition  to  the  probate  court  for  a 
distribution  of  this  part  of  the  estate,  according 
to  the  will.  All  the  debts  had  been  paid,  and 
all  other  parts  of  the  estate  had  been  divided 
and  passed  over  by  the  executor  during  the 
life  of  the  daughter  to  the  parties  entitled  under 
the  will.  Held,  that  this  land  was  to  be  treated 
as  part  of  the  estate  in  the  hands  of  the  executor 
undistributed;  and  as  it  could  not  be  determined, 
until  the  death  of  the  daughter,  who  were  the 
parties  entitled  to  take  under  the  will,  the  pro- 
bate court  had  jurisdiction  to  determine  this 
question,  and  to  make  distribution  accordingly. 
keeler  v.  Keeler, 

11.  Power  to  imprison.  The  probate  court 
has  no  authority  under  G.  S.  c.  48,  ss.  14,  15, 
or  otherwise,  to  enforce  by  imprisonment  a 
final  decree  for  the  mere  payment  of  money ; 
as,  that  an  administrator  shall  pay  over  to  his 
successor  the  balance  found  due  from  him  on 
the  settlement  of  his  account.  Such  a  warrant 
of  imprisoument  was  ^t€ld  void,  and  the  party 
imprisoned  was  discharged  on  habeas  corpus. 
In  re  Bingham,  82  Vt.  829. 

12.  Equitable  powers.  The  probate  court 
necessarily  possesses  a  portion  of  equitable 
powers.  So  far,  at  least,  as  the  right  of  judg- 
ing extends,  it  is  not  confined  to  the  technical 
rules  of  common  law  in  opposition  to  estab- 
lished chancery  principles.  Robinson  v.  Bwifl, 
8  Vt.  288. 

13.  Supreme  court.  Since  the  revised 
statutes  (1840),  the  supreme  court  has  no  gen- 
eral jurisdiction  in  probate  matters  to  re-hear 
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and  determine  them  upon  their  merits,  but  sits 
merely  as  a  court  of  error,  the  same  as  in  cases 
at  common  law.  Holmes  y.  Holmes,  26  Y  t.  586. 
Bayden  ▼.  Ward,  88  Vt.  628. 

As  to  the  atmliary  juriedieUon  of  Cliancery, 
see  Changsrt,  I.,  8. 

2.   To  eorreet  fU  decrees. 

14.  In  general.  The  court  of  probate,  on 
petition  for  that  purpose,  may  correct  errors, 
irregularities  and  mistakes  in  former  decrees, 
after  any  lapse  of  time  short  of  twenty  years. 
Smith  ▼.  Eix,  9  Vt.  240. 

16.  The  probate  court  has  power  to  re-open 
and  revise  a  former  decree,  so  far  as  to  charge 
an  administrator  with  advancements  and  assets 
not  mentioned  in  the  decree ;  and  has  power, 
and  it  is  its  duty,  upon  proof  of  fraud,  accident 
or  mistake,  in  the  adjustment  of  any  items  in  a 
former  account,  to  alter  and  correct  it  in  such 
manner  as  to  make  it  what  it  ought  to  have 
been.  Adams  v.  Adams,  21  Vt.  162.  24  Vt.  407. 

16.  It  is  now  considered  that  the  probate 
court,  so  long  as  the  matter  is  pending  either  in 
that  court,  or  in  the  common  law  courts,  on 
the  administrator's  bond,  has  full  power  to 
re-examine  any  of  its  former  decrees  in  the  pre- 
mises, and  to  correct  all  errors,  irregularities 
and  mistakes;  and,  possibly,  this  power  of 
re-examination  extends  even  beyond  this.  Hed- 
fleld,  J.,  in  French  v.  Winsar,  24  Vt.  407,  cit- 
ing Hix  V.  Smith,  8  Vt.  865.  S,  C,  9  Vt.  240. 
Adams  v.  Adtmis,  21  Vt.  162.    But  see  infra. 

17.  Qnalification.  The  opening  and  modi- 
fying of  former  decrees  of  the  probate  court,  so 
far  as  sanctioned  by  the  supreme  court,  were 
all  cases  of  decrees  upon  the  settlement  of 
administrator's  accounts.  They  are  based  upon 
very  questionable  grounds  of  policy,  and  ought 
not  to  be  extended  beyond  similar  cases  in  all 
respects.  Redfield,  C.  J.,  in  Stone  v.  Piasley, 
28  Vt.  716. 

18  Limitation.  A  decree  of  distribution 
of  an  estate  when  once  executed,  vests  the 
property,  and  puts  it  out  of  the  control  and 
appropriate  Jurisdiction  of  the  probate  court ; 
and  quesre,  whether  it  is  susceptible  of  modifi- 
cation thereafter.    P>. 

19.  A  decree  of  distribution  of  real  estate 
exclusively  to  the  heirs  of  full  blood,  not  notic- 
ing those  of  the  half  blood  who  were  equally 
entitled,  was  held  not  susceptible  of  modifica- 
tion, on  petition  of  the  excluded  heirs,  after 
possession  had  been  taken  by  the  others  under 
the  decree,  so  as  to  effect  a  new  distribution. 
Anon.  Cited  by  Redfield,  C.  J.,  in  Stone  v. 
Peasely,  28  Vt.  720. 

8.  Conclusiveness  of  decrees, 

20.  In  general— Presumption.    A  decree 


of  the  probate  court  acting  within  the  sphere  of 
its  jurisdiction,  not  appealed  from,  is  conclu- 
sive upon  those  to  whom  the  right  of  appeal  is 
given;  and  where  it  has  jurisdiction  of  the 
subject  matter,  the  previous  proceedings  must 
be  presumed  to  have  been  regular.  Collard  v. 
Crane,  Brayt.  18.  15  Vt.  848.  Judge  of  Pro. 
bate  V.  FiUmore,  1  D.  Chip.  420.  Lawrence  v. 
Engksby,  24  Vt.  42. 

21.  Decrees  of  the  probate  court  will  be  pre- 
sumed to  have  been  made  upon  proper  notice 
and  formal  proceedings,  although  such  previous 
proceedings  do  not  appear  of  record.  Spa/r- 
hawk  V.  BueU,  9  Vt.  41. 

22.  To  what  extent  conclnsiTe.  A 
decree  of  the  probate  court  is  conclusive  as  to 
all  matters  which  appear  from  the  records  to 
have  been  adjudicated  upon,  and  binds 'that 
court  itself,  until  by  some  proper  application 
its  action  is  called  directly  to  annuUiftg  or 
correcting  its  decree.  But  such  decree  is  not 
necessarily  conclusive  as  to  the  result,  or  ulti- 
mate  balance,  of  an  accounting,  but  only  of  the 
items  adjudicated.    Rix  v.  Smith,  8  Vt.  865. 

23.  Instances.  An  administrator  settled 
his  account  in  1820.  In  1882  he  settled  a  sub- 
sequently accruing  account,  from  which  last 
settlement  and  decree  an  appeal  was  taken. 
Held,  that  the  correctness  of  the  first  decree 
was  not  involved,  and  it  could  not  be  Over- 
hauled in  this  proceeding.    lb. 

24.  In  an  action  upon  a  probate  bond  for  the 
default  of  an  executor  in  not  having  rendered 
a  true  account  and  fully  administered ; — Held, 
that  nothing  which  had  been  passed  upon  and 
decided  by  the  probate  court  on  the  settlement 
of  his  account  could  be  contested,  nor  could 
such  settlement  be  impeached  as  fraudulent, 
where  the  parties  in  interest  had  been  notified; 
but  that  the  settlement  was  not  conclusive  as 
to  property  received  by  the  executor  and 
belonging  to  the  estate,  for  which  he  neglected, 
either  through  accident  or  design,  to  render  an 
account.    Probate  Court  v.  Merriam,  8  Vt.  2^4. 

25.  Probate  proceedings  and  the  adjudica- 
tions of  probate  courts  are  in  rem,  and  bind  all 
the  world ;  but  an  adjudication  is  only  conclu- 
sive upon  matters  directly  passed  upon  by  the 
court ;  not  upon  a  matter  which  is  only  collat- 
erally in  issue.  Thus,  in  the  settlement  of  an 
executor's  or  administrator's  account,  the  decree 
as  to  the  proper  distribution  of  the  estate,  is 
conclusive ;  but  where  the  payment  of  legacies, 
or  debts,  is  credited  to  his  account,  the  legatees 
and  creditors  are  not  concluded  as  to  the  fact 
of  payment.  Sparhawk  v.  Bttell,  9  Vt,  41. 
Probate  Court  v.   Vanduter,  18  Vt.  185. 

26.  The  jurisdiction  of  granting  adminis- 
tration, assumed  and  exercised  by  the  probate 
court,  cannot  be  collaterally  attacked.  Drif/gs 
V.  AbboU,  27  Vt.  580.  AbboU  v.  Cobum,  2^ 
Vt.  668, 
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27.  An  order  of  the  probate  court,  not 
appealed  from,  aasigning  to  the  widow  a  certain 
•um  for  her  support,  which  was  paid  by  the 
administrator  in  his  administration  account, 
was  Mdf  on  settlement  of  his  account,  to  be 
conclusive,  and  not  open  to  inquiry  as  to  its 
reasonableness.  Richardson  v.  Merrill^  82  Vt. 
27. 

28.  A  final  decree  of  the  probate  court  in 
the  distribution  of  an  estate  is  conclusive,  both 
at  law  and  in  equity.  Robinson  v.  Smft,  8  Vt. 
288. 

29.  The  final  allowance  of  an  administra- 
tor's account,  in  which  he  is  credited  for  the 
payment  of  the  debts,  is  equivalent  to  a  decree 
of  distribution  to  that  extent,  and  is  conclusive. 
It  cannot  be  impeached  collateraUy,  by  alleging 
fraud  even.  The  decree  can  be  corrected  only 
by  application  to  that  court  to  re-examine  the 
account.  Probate  Court  v.  Vanduter^  18  Vt. 
135. 

30.  Decree  of  distrilmtion— Notice.  In 
order  to  bind  parties  interested  in  the  dis- 
tribution of  an  estate  by  proceedings  in  the 
probate  court  ordering  such  distribution,  or 
changing  a  former  order  of  distribution,  notice, 
actual  or  constructive,  must  be  given.  Stone  v. 
Peaeley,  28  Vt.  716. 

31.  Where  division  was  ordered  by  the  pro- 
bate court  of  the  lands  of  an  estate  held  in  com- 
mon with  a  third  person,  under  Blade's  Stat.  c. 
44,  s.  84  (see  0.  8.  c.  57,  ss.  7-14),  and  the  com- 
mittee gave  him  notice  of  their  proceeding  to 
make  division,  and  they  made  division  and 
their  report  was  accepted  by  the  court,  and  no 
appeal  was  taken; — Held^  that  he  should  be 
considered  as  having  waived  the  want  of  notice 
required  by  the  statute  to  be  given  before  the 
issuing  of  the  order  of  partition,  and  that  he 
was  bound  by  the  decree,— the  court  holding, 
nevertheless,  that  this  requirement  of  the  stat- 
ute was  not  merely  directory.  CorUss  v.  Corliss, 
8  Vt.  878.  (Wrongly  stated  in  9  Vt.  77  and  21 
Vt  118.)   85  Vt.  681. 

32.  Effect.  A  decree  of  the  probate  court, 
unappealed  from,  assigning  the  real  estate  to 
the  devisees,  or  heirs,  divests  the  executor  or 
administrator  of  all  title  therein.  Stone  v. 
GHjfln,  8  Vt  400.  Trifon  v.  Tryon,  16  Vt 
818. 

83.  A  decree  by  the  probate  court  of  parti- 
tion between  heirs  and  devisees  is  conclusive  as 
to  the  mode  and  matter  of  the  division,  but 
concludes  nothing  as  to  title.  The  question 
of  estate  and  title  is  assumed— the  court  having 
no  jurisdiction  to  determine  that.  If  none 
exists,  the  proceeding  goes  for  nothing.  Hence, 
after  and  notwithstanding  partition,  an  heir  or 
devisee  may  set  up  paramount  title  in  himself 
to  the  part  set  to  the  others.  Oriee  v.  RandaU, 
28  Vt  289. 


II.    Sbttlemknt  of  Estatxs. 

1.  By  the  heirs. 

34.  Without  administration.  It  is  com- 
petent for  all  the  heirs  to  an  estate,  if  of  age, 
to  settle  and  pay  the  debts  of  the  estate  and 
divide  the  property  among  themselves,  without 
any  administration;  and  neither  creditors  nor 
debtors  of  the  estate  have  a  right  to  complain 
of  this.  Taylor  v.  PhiUips,  80  Vt.  288.  Bab. 
but  V.  Bowen,  82  Vt.  487. 

36.  Where  the  defendant,  in  settlement  of 
his  debt  to  an  estate,  gave  his  note  therefor  to 
the  person  primarily  entitled  to  administra- 
tion ; — Held,  that  the  appointment  of  such  per- 
son administrator  after  the  commencement  of 
the  suit  and  before  trial,  and  his  ratification  of 
the  settlement,  removed  all  ground  of  defense 
to  the  note  for  want  of  authority  in  the  payee, 
if  any  such  defense  existed  before;  and, 
semble,  that  without  such  appointment,  and 
where  the  settlement  of  the  estate  had  been 
assumed  by  all  the  heirs,  such  defense  would 
not  prevail  where  the  circumstances  of  the 
estate  were  such  that  there  could  be  no  reason- 
able apprehension  that  the  settlement  would  be 
called  in  question.     Taylor  v.  PhilUps, 

38.  Direct  descent  to  heir.  An  heir  of 
an  intestate  has,  immediately  on  the  death  of 
his  ancestor,  a  vested  interest  in  the  estates 
which  he  may  convey  by  deed  or  which  may 
be  attached  or  taken  on  execution.  Hyde  v. 
Barney,  17  Vt.  280.  Hubbard  v.  Rieart,  8  Vt 
207.    Austin  v.  Bailey,  87  Vt  219. 

37.  Lien  of  administrator.  But  his 
grantee  holds,  as  the  heir  did,  subject  to  the 
administrator's  lien,  for  payment  of  debts,  if 
any.    Austin  v.  Bailey, 

38.  Statute  of  1821.  One  son  who,  by  a 
family  arrangement,  remained  in  possession  of 
the  real  estate  after  his  father's  decease,  with- 
out  administration  granted  or  division  made  by 
the  probate  court  among  the  heirs,  or  convey- 
ance by  them,  was  held  prohibited  by  s.  68  of 
the  probate  act  of  1821  from  bringing  eject- 
ment. Boardman  v.  Bartlett,  6  Vt.  681. 
Modified  by  R.  S.  c.  48,  s.  11.  (Q.  B.  c.  52,  s, 
14.)    See  Buck  v.  Sguiers,  22  Vt.  484. 

39.  PresomptiTe  discharge  of  lien.  The 
statute  requiring  an  assignment  by  the  probate 
court  of  lands  among  heirs  and  devisees  before 
they  can  maintain  trespass  or  ejectment 
(Slade's  stat.  p.  846.  s.  63),  applies  only  in 
cases  where  there  must  at  some  time  be  a 
division,  and  where  the  administrator  has  a 
lien  upon  the  lands  for  the  payment  of  debts. 
Such  lien  will  be  presumed  satisfied  after  a 
lapse  of  time.  Hubbard  v.  Rioart,  8  Vt.  207. 
AbboU  V.  PraU,  16  Vt.  626.  Cushman  v.  Jor- 
dan,  18Vt  597. 

40.  Such  presumption  was  allowed  in  behalf 
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of  one  heir  to  whom  the  others  had  conveyed, 
after  two  years  from  the  death  of  the  intestate 
(Hubbard  ▼.  JRieart);  as,  against  an  admin- 
istrator in  his  suit  against  a  grantee  of  some 
of  the  heirs,  after  60  years  (Cushman  ▼.  Jar- 
dan);  in  favor  of  a  grantee  of  a  devisee 
against  a  stranger,  after  seven  years  (Abbott  v. 
Pratt) ;  in  favor  of  the  grantee  of  an  heir  in 
poseession  after  nine  years  (Austin  v.  Bailey^ 
87  Vt.  219).  After  80  years,  the  heirs  being  in 
possession,  the  probate  court  has  no  authority 
to  make  partition.  Cox  v.  Ingleston,  80  Vt. 
258.  Fifteen  years  is  an  absolute  statute  bar 
against  claims.  Roberts  v.  Morgan,  80  Vt.  810. 

2.  By  regular  odminiMtration, 

41.  BepresentationofinsolTency.  The 
property  of  a  deceased  person  is  not  subject  to 
be  taken  in  execution,  though  attached  on  the 
original  writ,  where  the  estate  is  represented 
insolvent.  Such  representation  has  relation  back 
to  the  time  of  the  death.  Smith  v.  Holmes^ 
Brayt.  188.  (Note.  All  estates  are  now  settled 
as  insolvent  estates,  without  representation  of 
insolvency.) 

(a.)  Commimoneri  of  elaitns— Proceedings  and 
effect, 

42.  Presentation— Absolute  claimfl.  All 
absolute  claims  against  an  estate  represented 
insolvent,  whether  due  or  to  fall  due,  must  be 
presented  to  the  commissioners  for  allowance, 
or  they  will  be  barred ;  and  such  claims  pay- 
able in.  future  are  to  be  allowed  at  their  then 
present  value.  Atherton  v.  Flagg,  2  D.  Chip. 
61. 

43.  Contingent  claim.  Before  R.  8. 
(1840),  claims  against  the  estate  of  a  decedent 
were  to  be  settled  as  they  existed  on  the  clay  of 
the  decease,  and  contingent  claims  could  not  be 
allowed  by  the  commissioners;  as,  an  annuity 
to  fall  due  in  future,  dependent  upon  the  life 
of  the  annuitant.  Blackmer  v.  BlackmeVy  5 
Vt.  855. 

44.  A  claim  contingent  and  uncertain  can- 
not be  allowed  by  the  commissioners,  and  hence 
is  not  barred  by  not  presenting  it,  but  may  be 
prosecuted,  where  it  becomes  absolute,  against 
theadministratoror  heirs,  having  assets.  Lowry 
V.  Stevens,  6  Vt.  118.  Brayt.  118.  Jones  v. 
Cooper,  2  Aik.  54.   (Since  changed  by  statute.) 

45.  What  is.  A  contingent  claim,  under 
G.  8.  c.  58,  is  where  the  liability  depends  upon 
some  future  event  which  may  or  may  not 
happen,  and  therefore  makes  it  now  wholly 
uncertain  whether  there  ever  will  be  a  liability. 
Poland,  C.  J.,  in  Sargent  v.  Kimball,  87  Vt. 
821. 

46.  Held,  that  the  bond  of  an  administrator 
is  not  a  contingent  claim  to  be  allowed  as  such 


against  his  estate,  the  breach  being  the  non- 
payment of  debts  under  an  order  of  distribu- 
tion. This  is  an  absolute  claim.  lb,  820.  See 
Sherman  v.  Abell,  46  Vt.  547. 

47.  So,  also,  the  bond  of  a  guardian,  a 
breach  being  claimed.  Waierman  v.  Wright, 
36  Vt.  164. 

48.  A  claim  in  behalf  of  a  surety  against 
the  estate  of  a  deceased  person,  contingent  at 
the  time  of  such  decease  but  become  absolute 
by  payment  by  the  surety  before  presentment 
for  allowance,  must  be  presented  to  the  com- 
missioners for  allowance  as  an  absolute  debt, 
and  not  to  the  probate  court  for  allowance  as  a 
contingent  claim.  (G.  S.  c.  58,  s.  45.)  LyUe 
V.  Bond,  89  Vt.  888. 

49.  A  libel  for  divorce  was  continued  at  a 
term  of  the  supreme  court,  and  a  decree  for 
temporary  alimony  and  to  maintain  the  litiga- 
tion was  made,  to  be  paid  in  installments. 
Before  any  payment  became  due  the  libellee 
deceased.  Held,  that  this  claim  could  not  be 
allowed  as  a  debt  against  his  estate.  Nary  v. 
Braley,  41  Vt.  180. 

50.  Olaims  in  behalf  of  estate.  Com- 
missioners have  no  jurisdiction  of  claims  in 
behalf  of  an  estate,  except  as  offsets  to  adver- 
sary claims ;  and  if  such  claims  are  abandoned 
by  the  claimant  before  final  Judgment,  the 
offset  cannot  become  the  basis  of  a  separate 
judgment.    Alien  f,  Riee,  22  Vt.  888. 

51.  Equitable  claims.  Commissioners 
have  no  jurisdiction  to  adjust  and  allow  claims 
of  a  purely  equitable  character.  Brown  v. 
Sumner,  81  Vt.  671.  Sparhawk  v.  Bu>eU,  0 
Vt.  41.    Herrick  v.  Belknap,  27  Vt.  674. 

52.  Hence,  such  are  not  barred  by  a  neglect 
to  present  them.    lb, 

53.  Limitation  of  inquiry.  The  juris- 
diction of  commissioners  of  claims  against  the 
estate  of  a  deceased  person  extends  only  to  the 
determination  of  the  validity  of  the  claims. 
They  have  nothing  to  do  with  the  assets,  nor 
their  distribution,  nor  with  any  question  arising 
out  of  the  solvency,  or  insolvency,  of  the  estate. 
University  of  Vt,  de,,  v.  Barter,  48  Vt.  645. 

54.  Claims  not  presented,  barred. 
Claims  in  esse  against  the  estate  of  a  deceased 
person,  not  presented  to  the  commisioners,  are 
forever  barred,  whether  the  creditor  resides 
within  the  jurisdiction,  or  not;  nor  can 
chancery  grant  relief  from  the  statute  bar. 
McCoUum  V.  Hinckley,  9  Vt.  148.  Burgess  v. 
Gates,  20  Vt.  826.    41  Vt.  180-1. 

55.  In  order  to  bar  a  claim  against  an  estate 
because  not  presented  to  the  commissioners,  it 
must  appear  that  the  commissioners  appointed 
times  and  places  of  meeting  to  examine  claims 
and  gave  due  notice  thereof,  as  the  statute  pre- 
scribes.   Roberts  v.  Burton,  27  Vt.  896. 

56.  A  claim  against  the  estate  of  a  deceased 
person,  not  presented  to  the  commissioners, 
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cftDDOt  be  allowed  as  a  set-off  under  G.  8.  o.  58, 
s.  17,  in  a  suit  brought  by  tbe  administrator, 
unless  such  suit  is  brought  he  fort  the  commis- 
sioners have  acted ;  but  such  claim,  by  section 
14,  is  barred.  Ewing  y.  Grimold,  48  Vt.  400. 
Btntlb  y.  BewUm,  44  Yt.  809. 

57.  In  sn  action  on  an  administrator's  bond 
for  non-payment  of  a  claim  allowed  by  the 
commissioners  ;—ffeidj  that  a  claim  in  fayor  of 
the  estate,  not  presented  for  allowance  and 
adjudicated,  could  not  be  set  off.  Probate 
Cawrt  y.  Oale,  47  Vt.  478. 

58.  Report.    Commissioners  of  an  estate 
•  certified  a  chiim  presented  to  be  just,  but  did 

not  ascertain  the  amount  due.  Held,  not  a  legal 
allowance.    Lowry  v.  Stevens,  6  Vt.  118. 

59.  Where  there  were  three  commissioners 
of  claims,  and  only  two  acted  in  a  particular 
case,  the  third  not  having  reasonable  notice  of 
the  meeting  and  not  acting,  the  probate  court 
rejected  the  report  of  the  two.  Held  correct. 
Hodges  v.  Thaeher,  28  Vt.  455. 

60.  SembUf  a  Judgment  rendered  against  an 
estate  on  appeal  from  the  probate  court,  and  cer- 
tified back,  may  be  treated  as  a  claim  allowed, 
and  need  not  go  before  the  commissioners. 
Waterman  v.  Wn'ght,  86  Vt.  164. 

61.  Statute  exception.  G.  R.  c  58,  s. 
57,  providing  that  if  the  appointment  of  com- 
missioners to  allow  claims  shall  be  omitted,  a 
creditor  of  the  deceased  shall  not  thereby  be 
prevented  from  prosecuting  his  claim  against 
the  administrator,  Ac,,  does  not  authorize  the 
prosecution  of  a  claim  barred  by  proceedings 
in  the  probate  court,  nor  one  against  the  execu- 
tor  or  administrator  who  has  fully  admin- 
istered, nor  against  the  heirs,  devisees  or 
legatees  who  have  received  no  part  of  the 
estate.    Boyden  v.  Ward,  88  Vt.  628. 

62.  The  abjudication  conclnslTe.  Claims 
allowed  by  the  commissioners,  when  reported 
and  approved  by  the  probate  court,  are  treated 
as  judgment  debts,  and  as  merged  therein.  In 
an  action  on  such  allowance,  the  merits  of  the 
original  claim  cannot  be  inquired  into,  nor  does 
the  six  years  provision  of  the  statute  of  limita- 
tions apply.  DooUttk  v.  Hunsden,  Brayt.  41. 
Atherton  v.  Flagg,  2  D.  Chip.  61.  Lowry  v. 
8tet)en$,  6  Vt.  118. 

63.  The  decision  of  commissioners  of  claims 
does  not  become  an  adjudication,  in  contempla- 
tion of  law,  until  their  report  has  been  returned 
to  the  probate  court,  and  has  been  accepted  and 
recorded  as  such ;  and  until  such  record  made, 
the  probate  court  has  a  judicial  discretion  to 
inquire  as  to  the  genuineness,  identity  and 
regularity  of  the  report,  and  to  accept,  reject 
or  re-commit  it;  and  this  discretion  is  not 
limited  to  matters  apparent  upon  the  report. 
Hodges  v.  Thacher,  28  Vt.  456.  82  Vt.  789.  88 
Vt.  559. 

64.  The  surety  of  an  administrator  having' 


deceased,  his  bond  was  presented  to  the  com- 
missioners and  was  allowed  for  the  amount 
of  the  default  of  his  principal.  Heldy  that  the 
judgment  of  the  probate  court  thereon,  not 
appealed  from,  was  conclusive.  Sherman  v. 
AbeU,  46  Vt.  547.     See  87  Vt.  820. 

65.  A  commissioner's  report  signed  by  but 
one  commissioner,  the  other  having  deceased, 
was  returned  to  the  probate  court,  and  the 
court,  on  consideration  of  the  subject,  found 
that  the  requirements  of  the  law  had  in  all 
respects  been  complied  with  by  the  commis- 
sioners, and  therefore  accepted  the  report  and 
ordered  it  recorded.  No  appeal  was  taken  from 
this  order,  nor  from  the  allowance  of  any  claim. 
Afterwards  the  administrator  presented  for 
allowance  his  account,  in  which  he  credited 
himself  the  whole  amount  of  the  claims  so 
allowed,  which  account  was  allowed  as  pre- 
sented, and  was  recorded,  and  no  appeal  was 
taken.  The  administrator  paid  all  the  claims 
so  allowed,  except  the  plaintiff's,  and  refused 
to  pay  that  because  only  one  commissioner 
signed  the  report.  Held,  that  the  objection 
came  too  late,  and  that  it  was  foreclosed  by  the 
adjudication  accepting  the  report,  not  ap- 
pealed from.  Whiteomb  v.  Hutchinson,  48  Vt. 
810. 

66.  The  plaintiff's  intesUte  and  the  defend- 
ant entered  into  a  joint  enterprise  of  buying 
sheep,  &c.,  on  commission  for  one  R,  such  com- 
missions to  be  equally  divided,  and  that  the 
intestate's  share  should  be  applied  on  his  debt 
due  to  a  firm  of  which  tbe  defendant  was  a 
member.  The  whole  commissions  were 
received  and  detained  by  the  defendant:  Said 
firm  presented  to  the  commissioners  their  claim 
against  the  estate  of  the  intestate,  giving  no 
credit  for  such  commissions,  and  the  claim  was 
allowed  in  full.  In  an  action  of  account  by  the 
plaintiff  as  administrator  ;—i/itfM,  that  such  pro- 
ceedings before  the  commissioners  were  a 
waiver  of  the  defendant's  right  to  insist  on  that 
agreement  as  a  defense  to  this  action.  NeweU 
V.  Humphrey,  87  Vt.  265. 

67.  Void  allowance.  The  allowance  of  a 
claim  by  commissioners  after  the  expiration  of 
their  commission,  is  wholly  nugatory  as  a  judg- 
ment.   Probate  Court  v.  Gale,  47  Vt.  478. 

(*.)  AndUary  administration, 

68.  As  to  claims.  A  debtor  domiciled  in 
Kew  Hampshire  there  deceased,  and  his  estate 
there  was  there  administered.  The  plaintiff,  a 
creditor  there  resident,  failed  to  present  his 
claim  there  for  allowance,  whereby,  by  the  law  of 
New  Hampshire,  as  Tield  {Mattocks,  J.,  dissent- 
ing), such  claim  became  *' forever  barred,"  and 
extinguished.  Held,  that  he  was  not  entitled 
thereafter  to  have  such  claim  allowed  by  com- 
missioners  in  this  State,  under  an  administra- 
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tion  here  granted.    Hunt  v.  Fay,  7  Vt.  170.   9 
Vt.  146.    17  Vt.  821.    20  Vt.  280. 

69.  Where  the  principal  administration  is 
in  another  State,  and  an  ancillary  administra- 
tion in  this,  it  is  only  creditors  resident  in  this 
State  who  are  entitled  to  have  their  claims 
allowed  here.  ChurehiU  v.  Boyden,  17  Vt.  819. 
Runty,  Fay.  (Changed  by  G.  S.  c.  68,  ss.  86, 
87.) 

70.  In  cases  of  ancillary  administration 
upon  the  estate  in  this  State  of  one  who  died 
domiciled  elsewhere,  foreign  creditors  may 
prove  their  debts  here,  and  share  pro  rata  with 
the  domestic  creditors  in  the  distribution,  unless 
it  appear  that  the  deceased  left  property  out  of 
this  State.  The  proviso  to  G.  S.  c.  68,  s.  87, 
does  not  apply  to  such  case.  PrenUu  v.  Van 
Ne9B,  81  Vt.  96.    Barrett,  J.,  dissenting. 

71.  Where  the  principal  administration  is 
taken  in  another  State,  but  administration  is 
also  taken  in  this  State,  the  rights  of  parties  liv- 
ing in  this  State  to  present  and  pursue  their 
claims  to  allowance  and  satisfaction  in  our  pro- 
bate  court,  are  the  same  as  if  the  administration 
was  only  in  this  State ;  and  held,  that,  in  such 
case,  the  statute  of  limitations  does  not  run 
between  the  death  of  the  intestate  and  the 
appointment  of  the  administrator  in  this  State, 
according  to  G.  S.  c.  68,  s.  16.  Hieke  v.  Clark, 
41  Vt.  188. 

72.  Place  and  mode  of  settlement.  In 
case  of  an  ancillary  administration  in  this  State, 
the  probate  court  here  has  jurisdiction  to 
require  a  settlement  of  the  account  of*  the 
administration  in  this  State,  although  proceed- 
ings to  this  end  have  been  previously  com- 
menced against  the  administrator,  and  are  pend- 
ing, in  the  State  of  principal  administration. 
Jennison  v.  Hapgood,  2  Aik.  81. 

73.  In  case  of  a  secondary  administration, 
all  expenses  not  incident  thereto,  and  all  estate 
not  there  received,  should  be  adjusted  in  the 
court  of  principal  administration.  Hapgood  v. 
JennUon,  2  Vt.  294.    6  Vt.  276. 

74.  Where  a  principal  administration  is 
granted  in  another  State,  and  an  ancillary 
administration  in  this  State,  it  appertains  to  the 
authority  of  our  courts  to  settle  and  adjust  the 
accounts  of  the  administrator  for  effects  received 
in  this  State ;  and  it  is  discretionary  with  them 
to  order  distribution  here,  or  to  remit  the  effects 
to  the  place  of  the  principal  administration  for 
that  purpose.  Although  the  latter  is  the  usual 
course,  still  it  will  not  be  adopted  where  the 
rights  of  those  entitled  to  the  estate  would  be 
endangered  by  it.  Porter  v.  Heydock,  6  Vt. 
874.     17Vt.  822. 

76.  Barrett,  J. :  Ordinarily,  as  matter  of 
law,  it  is  the  duty  of  the  probate  court  having 
in  hand  the  ancillary  administration,  to  remit 
the  assets  within  its  jurisdiction,  not  needed  for 
debts  and  legacies  within  the  State,  to  the  prin- 


cipal  administration  for  distribution.  It  is 
competent  for  the  probate  court  so  to  do,  and 
unless,  in  the  particular  case,  it  be  made  to 
appear  that  loss  or  injustice  will  likely  be  suf- 
fered  by  parties  not  living  within  this  State  by 
so  doing,  the  law  requires  that  it  should  be  so 
done.     Probate  Court  v.  KimbaU.  42  Vt.  828. 

76.  Where  the  probate  court,  in  case  of  an 
ancillary  administration  in  this  State,  ordered 
the  administrator  to  pay  over  to  the  adminis- 
trator in  the  State  of  principal  administration 
the  balance  found  due  in  his  hands;— iTe^, 
that  a  creditor  of  the  estate  in  the  State  of 
principal  administration,  who  had  there  proved 
his  debt,  had  no  such  interest  as  entitled  him  to 
become  prosecutor  in  an  action  on  the  probate 
bond.     Probate  Court  v.  Brainard,  48  Vt.  620. 

(tf.)  Sale  of  real  eetate, 

77.  The  probate  court  may  order  the  sale  of 
real  estate  to  pay  the  debts  of  an  estate,  when 
enough  appears  on  the  record  to  show  the 
necessity  of  a  sale,  although  before  a  settlement 
of  the  administrator's  account.  Maeck  v. 
Sinolear,  10  Vt.  108. 

78.  A  fell  heir  to  one  undivided  third  of  the 
real  estate  of  a  decedent,  after  which  B,  a 
creditor  of  A,  levied  his  execution  upon  such 
share.  A  then  was  appointed  administrator  of 
the  decedent's  estate,  and  procured  a  license 
from  the  probate  court  to  sell  the  real  estate  of 
the  decedent  for  the  benefit  of  the  heirs, 
without  representation  that  the  real  estate  was 
needed  for  the  payment  of  the  debts,  and  it 
was  not  needed  nor  was  resorted  to  for  such 
purpose.  A  sold  the  real  estate  in  pureuance 
of  the  order,  and  received  pay  for  the  same. 
Held,  that  the  sale  of  A's  share  in  the  land,  not 
being  for  the  purposes  of  administration,  but 
upon  his  own  application  and  consent  as  an 
heir,  was  substantially  his  own  act,  and  that  the 
land  after  the  sale  remained,  as  before,  subject 
to  the  levy ;  and  that,  as  B's  rights  were  not 
prejudiced  by  the  sale,  he  had  no  such  interest 
in  the  avails  of  the  sale  as  entitled  him  to  be 
heard  on  the  question  of  their  distribution  by 
the  probate  court.  Sufift  v.  Kennieon,  89  Vt. 
478. 

79.  By  statute,  the  personal  estate  of  the 
deceased  is  first  made  chargeable  with  the  pay- 
ment of  debts  and  expenses  of  administration, 
and  the  heir  has  nothing  therein  except  his 
right  in  the  surplus.  Until  such  personalty  is , 
exhausted,  the  purchaser  of  the  heir's  interest  in ' 
the  real  estate  cannot  be  compelled  to  contribute 
to  the  payment  of  the  ancestor's  debts.  Sher- 
man V.  Abell,  46  Vt.  647. 

(d.)  Aseignment  to  widow, 

80.  The  probate  court  assigned  to  a  widow 
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such  portion  of  the  personal  estate  of  her  late 
husband,  to  be  selected  by  her  from  the  inven- 
tory at  the  prices  named  in  the  inventory,  as 
would  amount  to  the  sum  of  $850.  Held,  that 
the  decree  was  not  illi^al  by  reason  of  accord- 
ing this  selection  to  the  widow.  Fhelpa  v. 
PhelpM,  16  Vt.  78.     WiUiams,  C.  J.,  dissenting. 

81.  Under  Q.  8.  c.  51,  s.  1,  part  2,  a  widow 
is  entitled  to  a  reasonable  allowance  from  the 
estate  of  her  deceased  husband  for  her  mainte- 
nance during  the  settlement  of  the  estate, 
although  she  has  no  children,  and  has  other 
sufficient  means  of  subsistence.  The  amount 
of  the  allowance  only  is  left  to  the  discretion  of 
the  probate  court.  Sawyer  v.  Sawyer^  28  Vt. 
245. 

82.  It  is  not  indispensable,  nor  usual,  that 
an  allowance  to  a  widow  and  children  should 
be  made  by  the  probate  court  in  advance  of  the 
expenditure.  If  made  by  the  administrator,  a 
reasonable  sum  therefor  may  be  afterwards 
allowed  in  his  account.    Ih, 

83.  To  entitle  the  widow  of  a  person  who 
left  no  issue,  to  the  shares  given  her  under  G. 
8.  c.  66,  s.  1,  and  the  6th  clause  of  c.  51,  s.  1 
(f.  0.,  $1000,  and  one-haif  the  residue  of  the 
estate),  it  is  not  necessary  that  she  should  waive 
the  provisions  of  the  law  in  her  behalf  under  c. 
55,  s.  6 ;  nor  is  her  right  to  such  shares  affected 
by  the  first  provision  of  c.  51,  s.  1,  unless,  at 
her  option,  she  claims  an  assignment  under  it. 
Such  shares  pass  to  her  by  descent,  and  not  by 
appointment  of  law.  Sawyer  v.  Satoyer,  28  Vt. 
249. 

84.  Held,  that  of  the  articles  left  by  a 
deceased  officer  of  the  U.  8.  Navy,  the  follow- 
ing passed  to  his  widow  under  the  term  '*  wear- 
ing apparel  of  the  deceased,"  viz.:  a  bosom  pin 
and  epaulets;  but  that  the  following  did  not 
pass,  viz. :  a  regulation  sword  and  belt,  a  finger 
ring,  a  watch  and  its  chain,  cord  and  seals, 
although  these  articles  were  usually  worn  by 
the  deceased.  (Becyield,  C.  J.,  dissenting  as 
to  these  last,  except  as  to  the  watch  and  its 
appendages.)    Jb. 

85.  Independent  of  G.  8.  c.  51,  s.  1,  the 
right  of  a  widow  to  one-third  of  her  intestate 
husband's  estate  is  absolute,  and  vests  in  her 
subject  to  the  charges  of  debts,  funeral  charges 
and  expenses  of  administration,  on  the  instant 
of  her  husband's  decease.  It  is  governed  by 
the  same  rules  as  is  the  share  which  passes  by 
law  to  the  heir.  It  is  her  share ;  vests  in  her 
by  law ;  does  not  depend  upon  the  discretion  of 
the  probate  court.  Johnean  v.  Johnson,  41  Vt. 
467.  Thayer  v.  Thayer,  14  Vt.  120.  Holmes 
V.  Bridyman,  87  Vt.  88.  Frost  v.  Frost,  40 
Vt.  625. 

86.  This  statute,  directing  an  assignment  by 
the  probate  court  of  not  less  than  one-third, 
does  not  alter  or  prejudice  this  right,  but  con- 
fers a  discretionary  power  to  assign  more  than 


the  one-third.  As  to  such  excess,  the  right  is 
personal  to  the  widow  herself,  and  if  she  dies 
before  action  upon  it  by  the  probate  court,  the 
right  dies  with  her  and  does  not  pass  to  her 
representative.    Johnson  v.  Johnson, 

87.  Under  the  4th  subdivision  of  s.  1,  c.  51, 
6t  G.  8.,  providing  that  the  probate  court  may 
assign  the  whole  estate  to  the  use  of  the  widow, 
&c.,  if  it  does  not  exceed  fdOO  ^^Held,  that 
this  is  not  imperative,  but  is  left  to  the  discre- 
tion of  the  probate  court.  Frost  v.  Frost,  40 
Vt.  625. 

8ee  Dower. 

(e,)  DiaisUm  and  distribution, 

88.  Advancement,  what.  Held,  by  a 
majority,  that  the  expenses  of  a  college  educa- 
tion might  be  treated  as  an  advancement,  if  the 
father  thought  proper  so  to  charge  it.  Robinson 
V.  Robinson,  Brayt.  59. 

89.  Receipt  not  a  bar.  A  receipt  ex- 
ecuted  by  a  son  to  his  father  for  a  certain  sum, 
expressed  to  be  in  full  of  his  share  in  his 
father's  estate,  was  h^ld  not  to  bar  him  as  heir, 
but  was  only  evidence  of  an  advancement  to 
that  amount.  lb,  8  Vt.  288.  Approved  in 
matter  of  KetteWs  estate,  Franklin  Co.,  Jany.  T. 
1877. 

90.  How  eyidenced.  No  particular  form 
of  words  is  required  to  be  used  in  a  charge  of 
advancement.  An  entry  on  the  books  of  the 
intestate  of  property  delivered  to  a  child,  made 
in  such  manner  as  to  exclude  the  idea  of  a  debt, 
is  evidence  that  it  was  intended  as  an  advance- 
ment ;  as,  where  the  entry  of  a  father  was  upon 
a  book  other  than  the  one  on  which  he  charged 
his  accounts  of  debt  and  credit,  of  ''property 
delivered"  to  such  child.  Broton  v.  Brown, 
16  Vt.  197. 

91.  And  it  was  so  held,  under  special  cir- 
cumstances, where  the  articles  were  charged 
under  the  head  of  '*Dr."  Weatherhead  v. 
Field,  26  Vt.  665. 

92.  The  statute  prescribes  the  evidence  of 
an  advancement ;— as  where,  in  the  gift  or 
grant,  it  is  expressed  to  be  in  advancement  or 
for  the  consideration  of  love  and  affection ;  or 
where  the  estate  is  charged  as  such  by  the 
deceased  in  writing.  In  either  case,  the  intent 
is  to  be  gathered  from  the  face  of  the  papers, 
and  parol  testimony  is  not  admissible ;  as,  the 
declarations  of  the  intestate.    lb, 

93.  A  deed  of  lands  for  a  pecuniary  ccm- 
sideration  ex  pressed,  cannot  be  made  an  advance- 
ment by  showing  that  it  was  in  fact  executed 
upon  the  consideration  of  love  and  affection. 
Adams  v.  Adams,  22  Vt.  50.  NeweU  v.  Newell, 
18  Vt.  24.     26  Vt.  666. 

94.  Changed  to  gift.  An  advancement 
may  be  converted  into  an  absolute  gift  by  the 
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intestate,  by  sorrenderiDg  the  evidence  thereof 
to  be  cancelled.  Wheeler  v.  Wheeler,  47  Vt. 
687. 

95.  Excess  of  advancement.  Any  excess 
of  advancement  to  a  child  and  heir  above  his 
share  of  the  estate  on  a  first  distribution,  should 
be  carried  forward  and  taken  into  account  on 
a  subsequent  distribution.  French  v.  French, 
46  Vt.  857. 

96.  On  a  division  of  an  estate  between  heirs, 
the  probate  court  ascertained  the  amount  of 
advancements,  which  was  stated  in  the  warrant 
of  the  conunissioners.  As  to  one  of  the  heirs, 
that  amount  exceeded  the  value  of  his  share,  so 
that  he  took  nothing  on  that  division,  and  the 
commissioners  so  reported,  but  also  undertook 
to  report  the  amount  of  such  excess,  making  it 
larger  than  it  was.  On  a  subsequent  division 
of  the  reversion  of  the  widow's  dower ;— iT^W, 
that  the  report  was  not  binding  in  this  respect, 
and  that  such  excess  should  be  reckoned  at  the 
true  sum.    lb, 

97.  Boles  of  descent  and  distribntion. 
Under  sec.  81  of  the  probate  act  of  1707  (1 
Tol.  St.  182),  the  estate,  personal  as  well  as 
real,  of  one  dying  intestate  and  without  issue, 
passed  to  his  brothers  and  sisters  surviving, 
equally  to  those  of  each  class,  but  so  that  a 
brother  took  a  share  double  that  of  a  sister. 
Auger  v.  Tayhr,  2  Tyl.  260. 

98.  Under  the  statutes  of  inheritance  and 
distribution,  brothers  and  sisters  of  half  blood 
are  entitled  as  next  of  kin.  Brawn  v.  Brown,  1 
D.  Chip.  860. 

99.  By  our  statutes,  no  distinction  whatever 
is  made,  in  the  descent  or  distribution  of  estates, 
in  consequence  of  the  manner  in  which  the 
property  was  obtained,  whether  by  purchase  or 
inheritance ;  and  kindred  of  the  half  blood, 
whether  through  a  common  father,  or  a  com- 
mon mother,  inherit  equally  with  those  of  the 
whole  blood,  in  the  same  degree.  Hatch  v. 
Batch,  21  Vt.  450. 

100.  Where  one  died  leaving  no  widow,  issue, 
father,  mother,  brother,  or  sister,  living,  but 
leaving  surviving  him  children  of  his  deceased 
brothers  and  sisters,  and  also  grandchildren  of 
deceased  brothers  and  sisters,  the  parents  of 
such  grandchildren  being  dead;— JT^^M,  that  the 
case  came  within  the  4th  and  not  the  5th  rule 
of  descents  of  G.  S.  c.  56,  s.  1,  and  such  grand- 
children  were  held  not  entitled  to  share  in  the 
estate.    lb, 

101.  8  died  intestate,  Feby.  18,  1864,  leav- 
ing no  kindred  in  the  direct  line,  either  ascend- 
ing or  descending.  There  survived  him  one 
sister  and  several  nephews  and  nieces,  children 
of  two  other  sisters  who  had  died  in  his  life- 
time, and  also  several  grandchildren  of  these 
deceased  sisters,  among  whom  were  the  appel- 
lants, the  only  children  of  a  daughter  of  one  of 
these   deceased  sisters.     The  mother  of  the 


appellants  survived  her  mother,  but  died  in 
the  lifetime  of  8.  Held,  that  under  the  4th 
canon  of  descent  (Q.  8.  c.  56,  s.  1),  the  appel- 
lants were  the  legal  representativee  of  their 
deceased  grandmother,  the  sister  of  the  intes- 
tate,  and  were  entitled  to  inherit,  in  the  distri- 
bution of  the  estate,  the  share  which  their 
mother  would  have  received  if  she  had  sur- 
vived the  intestate.  Oaines  v.  Strong,  40  Vt. 
854. 

102.  At  common  law,  there  was  no  restric- 
tion or  limitation  upon  representation  in  the 
collateral  line,  when  called  or  admitted  to  the 
succession,  but  it  ran  on  ad  infinitum,  as  in 
the  direct  line.    Kellogg,  J.    lb. 

103.  Representation  and  heirship,  though 
they  may  produce  the  same  result,  are  not 
the  same  thing ;  and  one  need  not  be  the  heir 
of  another  in  order  to  be  his  repreeentatite. 
Heirship  is  the  result,  while  representation  is 
but  a  process  through  which  that  result  is  pro- 
duced. Representation  is  not  predicated  of 
the  person  dying  seized,  but  of  the  next  line 
of  takers  from  him  ;  and  they  are  the  represen- 
tatives of  a  deceased  person,  who  would  have 
inherited  from  him,  if  he  had  died  seized  of  the 
estate  at  the  time  when  the  descent  was  cast. 
lb. 

104.  Special  act.  Under  a  special  act  of 
the  legislature,  A  was  made  heir-at-law  of  8 
**  in  as  full  and  perfect  a  manner  as  if  she  had 
been  the  daughter  of  8,  born  in  lawful  wed- 
lock." 8  died,  and  afterwards  M,  a  brother  of 
8,  died,  from  whom  8  would  have  inherited  if 
S  had  survived  him.  Held,  that  the  act  did 
not  make  A  an  heir  at-law  of  M,  and  that  A 
could  not,  by  representation  through  8,  share 
in  the  estate  of  M,  as  a  lineal  descendant  of  8 
might.  Moore  v.  Moore,  35  Vt.  98;  and  see 
Bacon  v.  MeBride,  82  Vt.  585. 

105.  Mode  of  distribntion.  Decree  of 
distribution  reversed  for  six  causes  named,  viz. : 
For  not  ascertaining  and  declaring :  (1),  who 
were  entitled  as  heirs ;  (2),  the  advancements 
and  value ;  (8),  what  lands  were  held  in  com- 
mon, or  jointly— with  whom  and  in  what  pro- 
portions ;  (4),  the  land  by  the  committee  to  be 
divided ;  (5),  the  shares  and  proportions  and 
value  to  be  set  to  each  person  entitled ;  and 
(6),  for  want  of  proper  notice  before  the  order 
to  the  several  persons  interested.  In  re  Robin- 
son's  estate,  1  D.  Chip.  857. 

106.  A  division  of  an  estate  made  by  a  com- 
mittee which  was  accepted  and  recorded  by 
the  probate  judge,  was  long  acquiesced  in,  and 
recently  recognized,  though  quite  informal 
and  such  as  would  have  been  set  aside  on 
appeal,  was  held  sufficient  on  a  plea  that  there 
was  no  record  of  such  division.  Nichols  v. 
Bates,  6  Vt.  808. 

107.  Partition.  In  making  partition 
among  heirs  or  devisees  under  the  probate  act 


Digitized  by 


Google 


672 


PROBATE  COURT,  IH.— PROCESS,  I. 


of  1821,  the  land  was  to  be  appraised  at  its 
then  present  Talue,  and  division  made  accord- 
ingly, without  allowing  for  betterments  made 
by  one  of  the  share  owners  while  the  land  was 
held  in  common.     BtUl  v.  Nichols,  15  Vt.  829. 

108.  Where  a  certain  number  of  acres  off 
the  north  side  of  a  certain  lot  of  land,  without 
other  designation,  was  devised  to  one  person, 
and  the  residue  of  the  lot  to  another,  and  one 
of  the  devisees  died  before  any  division  in  fact 
made  ^^Held,  that  it  was  a  proper  case  for  the 
appointment  of  a  committee  by  the  probate 
court  to  set  off  and  divide  the  land  ;  and  that 
in  making  such  division  the  terms  of  the  devise 
should  be  followed,  without  regarding  a  pre- 
vious agreement  of  the  parties  which  had  not 
matured  into  a  right  by  lapse  of  time.  Cham- 
berlin  v.  ChamberUn,  16  Vt.  582. 

109.  In  an  action  on  a  bond  given  on  an 
appeal  by  the  defendant,  claiming  under  a 
dowress  from  the  appointment  by  the  probate 
court  of  commissioners  to  make  partition  of 
lands  among  heirs  after  the  death  of  the  dow- 
ress, where  such  appeal  delayed  the  partition  ; — 
Held^  that  rents  and  profits,  accruing  after  the 
appeal  taken,  were  not  recoverable  as  **  inter 
vening  damages,"  named  in  the  condition  of 
the  land ;  that  the  heirs  were  entitled  to  pos- 
session immediately  on  the  death  of  the 
dowress,  and  could  have  recovered  the  rents 
and  profits  in  ejectment  without  partition,  and 
so  their  remedy  therefor  was  not  impaired  nor 
suspended  by  the  appeal.  StockweU  v.  Sargent, 
87  Vt.  16. 

III.    Probats  Bonds  ;  Embezzlement. 

110.  Probate  bond.  G.  S.  c.  59,  s.  2, 
providing  that  the  bond  of  a  trustee  appointed 
in  any  will  may  be  sued  whenever  the  court  of 
chancery  upon  proper  application  shall  so 
order,  is  not  exclusive,  but  a  like  power  is 
vested  in  the  probate  court  under  G.  S.  c.  60, 
s.  2.    Rohinnon  v.  Stanley,  38  Vt.  570. 

111.  The  probate  court  cannot, p^  9e,  move 
in  the  prosecution  of  a  probate  bond.  The 
prosecutor  is  the  real  plaintiff ;  and  he  must  be 
one  who  bears  such  relation  to  the  breaches 
complained  of  as  to  be  injured  thereby;  and 
his  right  to  prosecute  must  so  appear  in  the 
declaration.  Probate  Court  v.  Bratnard,  48 
Vt.  620. 

112.  EmbeBzlement.  Where  the  prop 
erty  claimed  by  an  estate  was  taken  away 
openly  and  without  concealment,  under  a  bona 
fide  claim  of  right  and  without  the  intent  of 
wrongfully  abstracting  it  \—Held,  that  this  was 
not  a  case  of  embezzlement  under  G.  S.  c.  51, 
8.  10.    Batehelder  v.  Tenney,  27  Vt.  578. 

113.  In  an  action  by  an  administrator  under 
G.  8.  c.  51,  8. 10,  to  recover  double  the  value  of 
property  of  the  estate  embezzled,  where  part  of 


the  property  had  been  restored  before  suit,  and 
part  after;-— J?<5W,  that  damages  were  recover- 
able only  for  the  property  restored  after  suit 
brought,  and  were  limited  to  once  that  value. 
Spaulding  v.  Cook,  48  Vt.  145. 

For  other  matters  of  probate  jurisdiction, 
see  ExEouTOBS  and  Administbatobs  ;  Guab- 
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I.    Fobm. 

1 .  Signing  of  writ. 

2.  Minute  of  reeognieanee, 
8.  Direetian. 

4.  AuthorisMtion, 
II.     Sebvice. 

1.  Eittent  and  UmitaUone  of  authority  to 

make  service. 

2.  Mode  of  service. 
8.  Return. 

III.  Justification  undeb  Pbocess. 

IV.  Pbocess  against  the  Body,  upon  Affi- 

davit. 

I.    Fobm. 
1.  Signing  of  writ, 

1.  A  member  of  the  executive  council, 
being  by  the  constitution  a  justice  of  the  peace 
for  the  whole  State,  has  authority  to  sig^  a 
county  court  writ  which  may  run  to  any  county 
in  the  State.     Sinclair  v.  Oadcomby  1  Vt.  32. 

2.  It  is  no  pbjection  to  a  writ  returnable  to 
the  county  court,  that  it  is  signed  by  a  justice 
who  is  interested  in  the  event  of  the  suit  Ora- 
ham  V.  Todd,  9  Vt.  166;  or  by  the  county  clerk, 
who  is  but  the  mere  instrument  of  the  court, 
and  may  sign  even  his  own  writs.  Insurance 
Co.  V.  Cummings,  11  Vt.  503. 

3.  An  averment  that  a  writ  was  signed  by 
A  B,  the  **  clerk  of  Chittenden  county,"  instead 
of  Chittenden  county  court,  was  held  good  on 
general  demurrer.  Briggs  v.  Mason^  81  Vt. 
488. 

4.  A  signature  only  to  the  recognizance  at 
the  foot  of  a  writ  is  not  a  signing  of  the  writ. 
For  such  defect  the  writ  was  dismissed  upon 
motion.     Andrus  v.  Carroll,  85  Vt.  102. 

2.  Minute  of  reeognuanee. 

5.  A  minute  of  recognizance  upon  a  writ 
which  contains  the  name  of  the  person  recog- 
nized and  the  amount,  and  intelligibly  expresses 
the  object  of  its  being  taken,  is  sufllcient.  All 
other  defects  may  well  be  supplied  by  the  record 
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of  the  recognizance,  when  finally  made  up. 
Cwy  V.  QaU,  18  Vt.  639.  10  Vt.  625.  11  Vt. 
590. 

6.  The  minute  of  recognizance  upon  a  writ, 
**Needham  &  Dennis  recognized,"  &c.,  was 
held  sufficient  on  motion  to  dismiss.  Perkins 
V.  Walker,  16  Vt.  240. 

7.  A  minute  of  recognizance  in  which  no 
sum  is  stated,  is  of  no  force  and  does  not 
answer  the  statute.  Siseo  v.  Hurlburt,  17  Vt. 
118. 

8.  For  the  purpose  of  issuing  mtsne  process, 
the  authority  signing  the  writ  is  the  sole  judge 
of  the  sufficiency  of  the  security  he  takes  by 
way  of  recognizance,  and  this  cannot  be  ques- 
tioned under  a  plea  in  abatement.  Adams  v. 
Danis,  1  Tyl.  8.  See  48  Vt.  159.  CMpman  v. 
Pearl,  2  Tyl.  267.  Start  v.  Jiobinson,  Brayt. 
17. 

9.  A  recognizance,  or  debt  of  record, 
acknowledged  by  an  infant  in  court,  or  before 
a  magistrate,  is  in  no  case  to  be  adjudged  void, 
but  voidable  only.  Hence,  it  is  no  cause  for 
the  abatement  of  a  writ,  that  the  party  recog- 
nized for  costs  is  an  infant.  PatcMn  v.  Cro- 
fnaeh,  18  Vt.  880. 

8.  Discretion, 

10.  A  writ  directed  to  the  high  bailiff,  acting 
as  sheriff,  need  not  state  the  cause  of  its  being  so 
directed.    Buck  v.  Marsh,  Brayt.  125. 

11.  If  a  writ  is  directed  to  an  officer  who 
may  and  does  serve  it,  it  is  no  cause  of  abate- 
ment that  it  was  not  more  broadly  directed, 
according  to  a  statute  form,  so  as  to  embrace 
other  officers.     Cooper  v.  TngaUs,  5  Vt.  508. 

12.  The  authority  of  an  officer  to  serve  a 
writ  does  not  depend  upon  the  direction.  The 
writ  may  be  served  by  a  proper  officer,  though 
erroneously  directed.  Stewart  v.  Mtvrtin,  16 
Vt.  897.     Chadwiek  v.  Diw/,  12  Vt.  499. 

4.  AtUhorieation. 

13.  The  authority  issuing  an  execution  may 
authorize  some  one  specially  to  serve  the  same, 
as  well  against  a  town,  as  against  a  natural  per- 
son. Walter  v.  Denison,  24  Vt.  551.  See 
Infant,  4, 5. 

14.  No  person  is  authorized  to  serve  process 
unless  particularly  named  in  such  process. 
A  direction  •*  to  any  indifferent  person,"  without 
naming  him,  is  insufficient.  Moffat  v.  Moffat, 
10  Vt.  482.  27  Vt.  786.  Allyn  v.  Datis, 
10  Vt.  547.     Spafford  v.  Spafford,  16  Vt.  511. 

15.  Otherwise,  sub  modo,  as  to  a  subpoena  to 
a  witness.  Smith  v.  Wilbur,  35  Vt.  133.  West 
V.  Walworth,  38  Vt.  167.  Mattocks  v.  Wheaton, 
10  Vt.  493. 

16.  An  authorization  upon  a  justice  writ 
was  in  this  form  :     "I  authorize  A  B  to  serve 


and  return  this  according  to  law  "—omitting  the 
word  u>rit,  after  the  word  *'  this,"  as  is  in  the 
statute  formula.  Held  sufficient,  on  plea  in 
abatement.  Fullerton  v.  Briggs,  20  Vt.  542. 
Datis,  J.,  dissenting. 

17.  The  authorization  for  service  of  a  jus- 
tice writ  must  be  upon  the  back  of  the  writ,  as 
required  by  the  statute.  An  address  in  the 
body  of  the  writ  to  an  indifferent  person, 
named,  following  the  form  of  a  deputation  in  a 
county  court  writ,  is  not  sufficient.  Edgerton 
V.  Ba^ett,  21  Vt.  196.    81  Vt.  621. 

18.  The  justice  form  of  authorizing  one  to 
serve  a  writ  does  not  confer  authority  to  serve 
a  county  court  writ.  Washburn  v.  Hammon^, 
25  Vt.  648.     Hou>ard  v.  Walker,  39  Vt.  163. 

19.  A  county  court  summons  directed  to 
and  served  by  a  deputized  person,  was  field 
good,  although  the  general  direction  omitted  to 
mention  some  of  the  officers  who  would  regu- 
ularly  serve  it,  and  the  special  direction  was 
'*for  want  of  such  officer  seasonably  to  be  had." 
Bell  V.  Chipman,  2  Tyl.  423. 

20.  An  authorization  in  a  county  court  writ, 
*'  to  C.  H.  Harding,  an  indifferent  person,  to 
serve  and  return,"  vts^held  sufficient.  BUss  v. 
Smith,  42  Vt.  198.  Cuher  v.  Balch,  23  Vt.  618. 

21.  The  appointment  of  a  person  to  serve'  a 
writ,  being  a  judicial  act,  cannot  be  done  by 
proxy.  If  signed  in  blank  upon  a  writ  filled  up, 
or  made  in  full  upon  a  blank  writ,  and  such 
blanks  are  afterwards  filled  by  a  person  other 
than  the  magistrate  signing  the  writ,  no 
authority  is  conferred,  and  service  under  it  is 
void,  and  those  acting  under  it  are  trespassers. 
Kellogg,  ex  parU,  6  Vt.  609.  Kelly  v.  Paris, 
10  Vt.  261.  19  Vt.  892.  21  Vt.  203.  Ross  v. 
FuVUt,  12  Vt.  265.  Bebee  v.  SteeU,  2  Vt. 
314. 

22.  Where  an  indifferent  person  is  author- 
ized by  a  justice  to  serve  a  writ,  his  authority 
cannot  be  extended  by  extending  the  return  day 
of  the  writ,  without  the  concurrence  of  the  jus* 
tice.  The  authorization  is  functus  officio  when 
the  time  for  service  expires  according  to  the 
writ  as  it  was  when  the  authorization  was  made. 
Carr  v.  Tyler,  28  Vt.  783. 

23.  A  writ  returnable  to  the  county  court, 
signed  by  a  justice,  was  directed  to  **E.  K. 
Gladding,  constable  of  Granville,"  and  was 
served  by  Gladding  out  of  the  town  of  which 
he  was  constable.  Held,  that  such  service  was 
void,  and  could  not  be  cured  by  a  subsequent 
amendment  in  the  direction  by  the  justice, 
describing  Gladding  as  an  indifferent  person. 
Dolbear  v.  Hancock,  19  Vt.  388.  21  Vt.  208. 
23  Vt.  620. 

24.  It  is  not  matter  of  abatement,  that  the 
person  specially  authorized  to  serve  a  writ  waa. 
related  to  the  plaintiff ;  nor  need  the  authoriza- 
tion state  that  such  person  was  indifferent. 
MtOtr  V.  Hayes,  Brayt.  21. 
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II.    Sbbtios. 

1.  BhoUnt  and  UmUatatioiu  of  authority  to 
make  HTtioe. 

25.  A  person  specially  authorized  to  tenre 
a  writ  has  all  the  powers  of  a  sherilT  in  serving 
such  writ,  except  that  be  is  not  to  be  recognized 
or  obeyed  as  a  sheriff,  or  known  ofl9cer,  but 
must  diow  his  authority  and  mal(e  known  his 
business,  if  required  by  the  party  who  is  to 
obey  the  same.  Burton  y.  WiUdn$ony  18  Vt. 
186. 

26.  Until  he  makes  his  authority  known,  or 
until  it  is  known  to  those  with  whom  he  is 
dealing,  he  can  claim  no  respect,  consideration  or 
obedience,  but  may  be  resisted  as  a  trespasser 
in  what  he  attempts  to  do  under  the  writ. 
Leach  V.  PrancU,  41  Vt.  670. 

27.  A  writ  in  favor  of  a  corporation,  served 
by  a  constable  who  was  a  member  of  the  cor- 
poration, was  for  this  cause  abated.  Dunmore 
Mfg,  Co.  V.  Roeku>eU,  Brayt.  18. 

28.  Before  the  act  of  1850  (G.  8.  c.  85,  s. 
6.),  an  officer  could  not  serve  a  writ  in  favor  of 
or  against  a  town  of  which  he  was  a  rated 
inhabitant,  or  in  which  he  was  rated  and  tax- 
able ;  nor,  if  the  sheriff  was  so  interested,  could 
such  writ  be  served  by  his  deputy.  Such  ser- 
vice was  not  void,  but  only  voidable  by  plea  in 
abatement.  E99ex  v.  PrenUsa  and  Uolme$  v. 
Enex,  6  Vt.  47.  CharloUe  v.  Webb,  7  Vt.  88. 
Fairfield  v.  Hall,  8  Vt.  68.  Ev<i^t$  v.  Georgia, 
18  Vt.  15.  Lyman  v.  Burlington,  22  Vt.  181 ; 
and  see  Shaw  v.  Baldwin,  83  Vt.  447.  ffunt- 
ley  V.  Henry,  87  Vt.  165— overruling  Wind- 
$or  V.  Jacob,  1  Tyl.  241. 

29.  G.  8.  c.  12,  s.  26,  providing  that  **no 
sheriff  or  deputy  sheriff  shall  be  allowed  to 
make  any  writ,  declaration,  &c.,"  does  not 
extend  to  a  person,  not  a  public  officer,  who  is 
specially  deputized  to  serve  the  writ  by  the 
authority  signing  it.  Walworth  v.  Farwell,  41 
Vt.  212. 

30.  But  it  does  extend  to  constables;  and 
a  writ  filled  up  by  a  constable  is  void,  although 
so  done  at  the  request  of  the  plaintiff's  attorney 
and  under  his  supervision;  and  will  be  dis- 
missed on  motion  in  the  county  court  after  an 
appeal,  though  no  objection  was  made  before 
the  justice.     WincheU  v.  Pond,  19  Vt.  198. 

31.  It  does  not  extend  to  the  erasure  by  the 
officer,  at  the  request  of  the  plaintiff,  of  the 
name  of  the  place  set  for  trial  in  a  writ  already 
perfect,  and  inserting  the  name  of  another 
place.  This  not  the  making  of  a  writ.  Hunt 
v.  ViaU,  20  Vt.  291. 

32.  A  writ  so  made  by  a  sheriff,  &c,  is 
good,  unless  avoided  by  plea  or  motion  by  the 
defendant  in  the  process.  Bewell  v.  Harring- 
ton, 11  Vt.  141. 

33.  Held,  by  a  majority,  that  a  person  regu 


ularly  authorized  by  a  justice  to  serve  a  writ 
might  serve  it  in  another  county  than  the  one  to 
the  sheriff  of  which  it  was  directed.  Clark  ▼. 
WaMmm,  9  Vt.  802. 

34.  Formal  defects  in  the  process  or  the 
return,  unless  objected  to  in  abatement,  are 
waived;  but  want  of  authority  in  the  person 
serving  the  process  is  not  so  waived  and  may 
be  otherwise  taken  advantage  of  by  a  party 
interested  to  defeat  the  process.  KeUy  ▼. 
Pari9,  10  Vt.  261. 

35.  Where  a  lack  of  authority  in  the  person 
who  has  undertaken  to  serve  a  writ  appears 
upon  the  face  of  the  process,  the  defect  may  be 
taken  advantage  of  either  by  a  motion  to  dis- 
miss, or  by  a  plea  in  abatement.  Howard  v. 
Walker,  39  Vt.  168.  Bliu  v.  RaOroad  Co,,  24 
Vt.  428.     Washburn  v.  Hammond,  25  Vt.  648. 

2.  Mode  of  HTtioe, 

36.  A  writ  of  summons  cannot  be  served 
by  reading  without  copy.  Chase  v.  Datie,  7 
Vt.  476. 

37.  A  writ  of  attachment,  served  as  a 
summons,  will  operate  as  a  stunmons  and  be 
sufficient  to  hold  the  defendant  to  trial.  Brown 
V.  Story,  2  Vt.  281. 

38.  A  writ  improperly  issued  as  an  attach- 
ment against  the  body,  but  served  as  a  sum- 
mons, or  by  the  attachment  of  property,  is  not 
for  that  cause  abatable.  Langdon  v.  Dyer, 
18  Vt.  278.     Bowman  v.  StoweU,  21  Vt.  309. 

39.  A  citation,  or  order  of  notice  to  appear 
and  show  cause  why  a  certiorari  should  not  be 
granted  in  a  highway  case,  is  not  required  to  be 
served  as  process.  Such  service  of  the  notice 
is  not  regulated  by  statute,  but  by  the  rules  and 
usages  of  the  court.  Lyman  v.  Burlington^ 
22  Vt.  181. 

40.  Service  npon  absent  party.  In  order 
to  bring  one  into  court  as  a  party  defendant, 
the  process  must  be  served  upon  him  according 
to  the  statute ;  publication,  or  notice,  without 
previous  service  of  the  writ,  is  of  no  avail. 
Propagation  Society,  dte.,  v.  Ballard,  4  Vt.  119. 
Skinner  v.  McDanUl,  4  Vt.  418. 

41.  The  service  of  process  by  an  officer  of 
this  State  by  leaving  a  copy  thereof  with  the 
defendant  in  another  State,  without  a  special 
order  of  the  court,  gives  no  jurisdiction  of  the 
defendant,  and  is  void.  Notice  so  given  may 
be  safely  disregarded.  Danie  v.  Richmond,  85 
Vt.  419. 

42.  A  party  is  to  be  regarded  as  ''being  out 
of  the  State,"  with  respect  to  notice  of  process 
served  by  copy  at  his  last  and  usual  place  of 
abode,  where  he  has  commenced  a  journey 
leading  out  of  the  State,  and  has  progressed  so 
far,  although  not  beyond  the  State  limits,  as 
that  notice  of  the  suit  could  not  probably  over- 
take  him.     Marvin  v.  WiUdm,  1  Alk.  107. 
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43.  In  the  service  of  process  against  a 
defendant  not  residing  in  this  State,  where  he 
has  no  known  tenant,  agent  or  attorney,  and 
such  service  is  made  by  the  attachment  of  real 
estate  by  copy  left  in  the  town  clerk's  office,  an 
additional  copy,  with  the  officer's  return  thereon, 
must  be  left  for  the  defendant  in  such  office,  in 
order  to  complete  the  service  of  the  writ  (G. 
8.  c.  88,  s.  87),  Wcuhbum  v.  N,  Y.,  &e.,  Mining 
Co.,  41  Vt.  60. 

44.  Where,  in  case  of  the  service  of  process 
by  copy  left  at  the  last  usual  place  of  abode  of 
the  defendant,  notice  of  the  pendency  of  the 
suit  is  required  before  the  rendition  of  judg- 
ment, notice  before  service  of  the  process, 
though  the  officer  giving  the  uotice  has  then 
the  process  in  his  hands  for  service,  is  of  no 
avail ;  and  where  the  statement  in  a  Justice's 
record  is  equivocal,  and  consistent  with  either 
hypothesis,  viz. :  that  such  notice  was  given 
before,  or  after  the  service,  heldy  in  an  audita 
querela  to  set  aside  the  judgment,  that  the 
question  was  for  the  jury  upon  the  whole  evi 
dence.    Johnatm  v.  Murphy,  42  Yt.  645. 

45.  —as  to  time.  If  an  officer  serves  a 
justice  writ  more  than  60  days  before  the  time 
therein  appointed  for  trial  (G.  8.  c.  81,  s.  84), 
such  service  is  void,  and  he  acquires  no  right 
by  such  service— as,  e.  g,,  against  a  subsequent 
attachment.  NeUon  v.  Demean,  17  Vt.  78, 
35  Vt.  847.  Questioned  in  MeKemie  v.  Ran- 
earn,  22  Vt.  824. 

46.  A  writ  dated  April  22,  1855,  was  made 
returnable  to  the  county  court  to  be  held  **  on 
the  4th  Tuesday  of  June  next,"  and  was  served 
Dec  19,  1855,  and  entered  at  January  term, 
1856.  Held  irregular,  and  the  suit  was  dis- 
missed on  motion.  Blodgett  v.  BraUUhoro,  28 
Vt.  695. 

47.  —Sunday.  A  citation  to  a  petition 
served  after  sunset  of  Saturday,  was  abated  for 
this  cause,  but  the  court  retained  the  petition 
and  issued  an  order  of  notice  returnable  at  the 
next  term.  Cavendish  y,Weather$field  T.  Co,,  2 
Vt.  531. 

48.  If  the  service  of  process  be  begim  before 
the  setting  of  the  sun  on  Saturday,  it  may  be 
completed  afterwards.  Fifield  v.  Wooster,  21 
Vt.  215.    Pearson  v.  French,  9  Vt.  849. 

49.  Where  an  officer  made  an  attachment 
on  Thursday,  which  was  relinquished  on  Fri- 
day, and  on  Saturday  was  a^Tced  by  the  parties 
to  be  reinstated,  and  after  sundown  of  that  day 
the  officer  took  possession  again  of  the  property, 
which  was  understood  and  intended,  by  con- 
sent of  all  the  parties  to  the  process,  to  be  a 
resumption  of  his  previous  possession ; — ffeid, 
that  the  service  of  the  writ  should  not  be 
treated  as  made  after  the  setting  of  the  sun  on 
Saturday,  and  so  void,  but  as  a  continuation  of 
the  service  begun  on  Thursday.  Fifield  v. 
Wooeter. 


50.  Process  against  town.  A  writ,  pro- 
cess or  citation  against  the  overseers  of  the 
poor  of  a  town  is,  in  effect,  against  the  town, 
within  the  meaning  of  the  statute  requiring  80 
days  for  service.  OtUlford  v.  Jamaica,  2  D. 
Chip.  104. 

51.  G.  S.  c.  88,  s.  19,  prescribing  the  time 
of  service  of  every  torit  against  any  town,  &c., 
embraces  every  species  of  process  returnable  to 
the  county  or  supreme  court.  Peaeham  v 
Weeks,  48  Vt.  78. 

52.  —against  sheriff.  The  provision  of 
the  judiciary  act  of  1797  requiring  18  days  for 
service  of  process  against  a  sheriff,  &c.,  for 
misfeasance,  &c.,  in  office,  controls  the  justice 
act  of  1797  requiring  that  every  writ  shall  be 
served  at  least  six  days  before  the  day  appointed 
for  trial.    Butler  v.  Ijowry,  8  Vt.  14. 

53.  In  an  action  against  a  sheriff  or  other 
officer,  unless  the  right  arises  out  of  the  official 
neglect  or  misfeasance  of  the  defendant,  the 
statute  requirement  of  service  at  least  18  days 
before  court  does  not  apply ;  as,  in  trespass  or 
trover  for  taking  the  plaintiff's  property  upon 
process  against  another  party.  Johnson  v.  Bice, 
14  Vt.  891. 

54.  So,  for  taking  on  process  against  the 
plaintiff,  property  which  is  exempt  from  such 
process.    Sanborn  v.  Hamilton,  18  Vt.  590. 

3.  Betum. 

55.  As  the  statute  requires  that  the  manner 
of  the  service  of  a  writ  shall  be  particularly 
expressed  in  the  return,  a  plea  in  almtement  for 
an  insufficient  return  may  be  good  without 
averring  defect  in  service.  Stoetlt^ndv,  Stevens, 
6  Vt.  577. 

56.  Where  an  officer's  return  of  service  of 
process  was  headed  with  the  name  of  the  State 
and  county,  it  was  held,  that  the  various  acts 
of  service  set  forth,  not  mentioned  as  performed 
elsewhere,  were  set  forth  as  performed  in  such 
county ;  and  so  as  to  base  upon  it  an  action 
for  a  false  return,  where  the  service  was  in  fact 
made  out  of  the  State.  Davis  v.  Bichmond,  85 
Vt.  419. 

57.  -non  est.  In  a  suit  against  two  or 
more,  a  non  est  inventus  return  of  the  process 
as  to  one  or  more  of  the  defendants,  is  equiv- 
alent to  the  common  law  outlawry,  and  the 
cause  may  proceed  against  those  upon  whom 
the  process  has  been  served.  Cole  v.  Seeley,  25 
Vt.  220. 

III.    Justification  undeb  Pboosss. 

58.  In  trespass  de  bonis  against  an  officer 
who  has  attached  property,  he  may  justify  by 
the  writ  without  showing  any  return,  where 
such  writ  is  not  made  returnable  until  after  the 
suit  against  him  has  been  commenced.    Judd 
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V.  Langdotk,  5  Vt.  281 ;  and  lee  Brigg*  v.  Mamm, 
81  Vt.  488. 

59.  Where  an  ofl9cer  acta  and  juatiflea  under 
aeveral  procesaea,  aome  of  which  are  valid  and 
Bome  invalid,  he  ia  liable  if  it  appeara  that,  to 
the  injury  of  the  plaintiff,. he  baa  done  more 
than  he  waa  justified  in  doing  by  the  valid 
proceaea ;  otherwiae  he  ia  not  liable.  WiUon 
V.  Sea^y,  88  Vt.  221. 

60.  A  process  good  upon  its  face  is  a  auffl. 
dent  justification  to  the  officer  who  executes  it. 
£very  reaaonable  intendment  ia  to  be  made  in 
favor  if  ita  legality,  and  the  officer  has  the  right 
to  presume  that  it  issued  In  a  case  where  such 
process  waa  proper,  if  there  might  be  such  a 
case;  aa,  that  an  execution  returnable  in  60 
days  was  issued  in  a  case  proper  for  such 
return.  If  it  might  be  good  for  aught  that 
appeara  upon  its  face,  the  officer  is  to  be  justi- 
fied in  its  execution.  Oage  v.  Barnes^  11  Vt. 
195. 

61.  Process,  regular  in  form,  is  a  full  justi- 
fication for  acts  done  according  to  ita  precept 
and  to  the  extent  of  the  authority  apparent 
upon  ita  face;  and  cannot  be  impeached  col- 
laterally, nor  be  resisted,  upon  the  ground  of 
an  unlawful  purpoee  in  employing  it.  8t(Ue  v. 
Buchanan,  17  Vt.  573.  WakeJUld  v.  Fairman, 
41  Vt.  889. 

62.  An  execution  issued  upon  a  joint  judg- 
ment against  A  and  B  was  settled  by  B,  and 
waa  surrendered  to  him  by  the  creditor  aa  evi- 
dence of  payment.  B  then,  by  the  advice  and 
aid  of  C  who  knew  the  facta,  returned  the  exe- 
cution to  the  magistrate,  and  without  the  knowl- 
edge or  consent  of  the  creditor,  sued  out  an 
aUa»,  and  caused  A  to  be  committed  to  jail 
thereon.  Held,  that  B  and  C  did  not  so  con- 
nect themselves  with  the  process  as  to  be 
entitled  to  protection  under  it,  and  that  they 
were  liable  to  A  in  trespass  for  false  imprison- 
ment.    PierBon  v.  Oale,  8  Vt.  509. 

63.  An  officer  is  always  protected  when  he 
serves  a  process  issuing  from  competent 
authority,  or,  more  properly, when  from  the  face 
of  the  precept  the  officer  cannot  perceive  a  want 
of  juriadiction.  ChurehiU  v.  Churchill,  12  Vt. 
661. 

64.  Where  an  execution  for  a  fine  imposed 
by  court-martial  was  regular  upon  ita  face,  and 
the  court  had  jurisdiction  \—Held,  that  the 
officer  executing  it  was  protected,  notwithstand- 
ing an  irregularity  in  the  previous  proceedings. 
DarUng  v.  Bovoen,  10  Vt.  148.     15  Vt.  178. 

IV.    Process  against  the  Body  upon  Affi- 
DAvrr. 

66.  Preliminary  affidavit.  Where  a  court 
haa  not  jurisdiction  of  the  process  in  the  par- 
ticular case,  the  process  is  void.  Thus,  where 
a  writ  issues  against  the  body  in  a  case  not 


authorized  by  law— -aa,  without  a  preliminary 
affidavit  duly  filed,  or  upon  an  insufficient  affi- 
davit, where  the  law  requires  such  preliminary 
affidavit— the  writ  ia  void,  and  an  arrest  under 
it  is  illegal.  Aikem  v.  Bt'chardson,  15  Vt.  500. 
Whiteomb  v.  Cook,  89  Vt.  585.  Adanu  v.  WhO^ 
comb,  46  Vt.  708. 

66.  Under  the  statute  authorizing  process 
againet  the  body  upon  filing  an  affidavit  that  the 
debtor  waa  about  to  abscond  from  the  State  ;— 
Held,  where  the  affidavit  waa  that  the  debtor 
''  waa  about  to  leave  "  the  State,  that  it  did  not 
warrant  the  issuing  of  a  capias.  Aiksns  v. 
Biehardson. 

67.  The  writ  of  ne  exeat,  aa  at  present  used  in 
this  country,  is  a  mesne  process  from  the  court 
of  chancery,  to  hold  a  party  to  equitable  bail 
that  he  may  not  depart  from  the  juriadiction  ot 
the  court,  but  be  present  with  his  body  to 
answer  its  decree  against  him,  and  can  be  pro- 
perly  issued  only  in  those  caaea  where  the 
person  of  the  defendant  can  be  touched  by  the 
decree,  either  by  attachment,  or  on  execution. 
Hence,  by  G.  S.  c.  38,  a.  75,  such  writ  cannot 
issue  against  a  female,  in  a  case  founded  upon 
contract ;  but  auch  process  in  such  caae  is  void, 
and  the  party  procuring  the  writ  and  cauaing 
an  arrest  thereon  is  liable  for  false  imprison, 
ment.   So  held.  Adams  v.  Whiteomb,  46  Vt.  708. 

68.  Filing  of  affidavit.  Under  G.  S.  c. 
88,  s.  76,  requiring  *'  the  filing  with  the 
authority  issuing"  a  capias  on  affidavit,  ^kc, 
something  more  is  required  than  the  bare  plac- 
ing of  the  affidavit  upon  the  premiaea  of  the 
magistrate,  where  it  may  or  may  not  subse- 
quently come  to  his  knowledge ;  it  must  be  left 
with  the  magistrate  subject  to  his  control,  and 
be  permanently  deposited  with  him  for  the 
inspection  of  all  concerned.  Parkhurst  v. 
Pearsons,  80  Vt.  705.  Phillips  v.  Wood,  81  Vt. 
822.     Whiteomb  v.  Cook,  89  Vt.  586. 

69.  Where  such  affidavit  waa  made  and  a 
writ,  signed  by  a  justice  in  blank,  was  filled  aa 
a  capias,  and  the  creditor's  attorney,  who  had 
made  the  affidavit  and  writ,  slipped  the  affi- 
davit under  the  door  of  the  office  of  the  juatice 
in  his  absence  from  town,  and  it  waa  found  by 
the  justice  only  upon  his  return,  and  after  the 
service  of  the  writ ;— JJeW,  that  the  affidavit 
waa  not  *'  filed,"  within  the  meaning  of  the 
statute,  and  that  the  creditor  waa  liable  for 
false  imprisonment  for  the  arrest  made  upon 
the  writ.     Whiteomb  v.  Cook. 

70.  A  knowledge  of  the  affidavit  must  be 
brought  home  to  the  magistrate,  before  he 
issues  such  writ  against  the  body,  ffeld,  that 
an  arrest  after  such  affidavit  was  made,  but  not 
filed  with  the  justice  nor  brought  to  his  know- 
ledge until  after  the  arrest,  waa  irregular  and 
void,  and  that  the  bail  could  avail  himself  of 
the  defect  on  scire  facias.  MvMty  v.  Howard^ 
42  Vt.  28. 
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71.  Formof  affidayit.  Where  an  affidavit 
for  an  arrest  on  civil  process  was  made  by  one 
as  president  of  the  plaintiff  corporation ; — ffeld^ 
on  habeoi  oorptut,  that  this  was  sufficient  prima 
fade  evidence  that  he  was  such  president.  8ar» 
geant,  ex  parte,  17  Vt.  425. 

72.  An  affidavit  for  a  capias,  under  G.  S.  c. 
88,  8.  76,  which  follows  the  language  of  the 
statute,  is  sufficient  without  stating  more  defi- 
nitely that  the  defendant  is  indebted  to  the 
plaintiff,  or  the  amount  of  the  property  secreted, 
except  as  being  *' sufficient  to  satisfy  the  plain- 
tiff's demand."    Dane  v.  Dorr,  80  Vt.  97. 

73.  Heldy  that  an  affidavit  for  a  eapitu  was 
sufficient,  which  was,  that  the  affiant  had  '*  rea- 
son to  believe,  &c"  instead  of  *^ffood  reason, 
de,"  and  that  the  defendant  had  "goods,  chat- 
tels or  money,  Ac,"  instead  of  **  money,  or  other 
property,  Ae,;'*  that  it  was  not  necessary  to  spec- 
ify wherein  the  property  consisted.  Phillips  v. 
Wood,  81  Vt.  322. 

74.  An  affidavit  was  held  sufficient  to  war- 
rant a  capias  against  a  citizen  of  another  State, 
temporarily  and  openly  in  this  State,  which 
alleged  that  he  was  to  "abscond  or  remove" 
from  this  State,  &c.  Bank  of  Vergennes  v. 
Barker,  27  Vt.  244.    Ih.  298. 

75.  So,  in  like  case,  where  the  allegation 
was  that  the  debtor  was  about  to  "leave  this 
State."  MeLeran  v.  Shearer,  38  Vt.  280.  (Acte 
of  1851  and  1852.) 

76.  Where  the  writ  in  an  action  on  contract 
issued  as  a  capias,  and  the  defendant  was 
arrested; — Held,  that  a  plea  in  abatement  on 
account  of  the  writ  having  been  so  issued  and 
served,  is  insufficient,  which  does  not  negative 
the  filing  of  the  affidavit  prescribed  by  statute. 
Bank  of  Rutland  v.  Barker,  27  Vt.  298.  See 
Saiioyer  v.  Vilas,  19  Vt.  43. 
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1.  A  proprietary  division  under  the  statute 
can  be  proved  only  by  the  proprietors*  records. 
McKemie  v.  Putney,  N.  Chip.  11. 

2.  It  is  the  better  way  for  the  proprietors' 
clerk  to  insert  the  warning  of  a  meeting  in  his 
records,  and  that  the  same  was  published 
according  to  law ;  in  which  case  it  will  be  pre- 
sumed to  be  so,  prima  fade  ;  but  if  omitted, 
the  publication  may  be  proved  by  parol.    Ih, 

3.  Proprietary  divisions  are  valid  so  far 
only  as  they  are  made  in  conformity  to  the 
statute.    Britton  v.  Lawrence,  1  D.  Chip.  108. 

4.  Proprietors  cannot  under  the  statute 
divide  the  lands  of  the  town  unequally,  as  to 
quantity,  among  the  proprietors;  and  no  length 
of  acquiescence  will  cure  such  irregularity. 
Hodges  v.  Parker,  Brayt.  64. 

5«    The  doings  of  a  former  proprietors*  meet- 

87 


ing,  and  divisions  made  in  consequence  thereof, 
cannot  be  legalized  by  a  subsequent  vote. 
Pomeroy  v.  Taylor,  Brayt  169. 

6.  A  proprietary  division  of  the  lands  of  a 
town  into  severalty,  and  the  vote  or  allotment 
of  them  to  particular  individuals,  do  not  create 
or  confer  a  title  thereto  in  behalf  of  one,  not  an 
original  proprietor,  or  who  has  no  conveyance 
of  the  right  of  such  proprietor ;  nor  is  acquies- 
cence in  such  division  and  allotment  any  evi- 
dence of  his  title.  Smith  v.  Meaeham,  1  D. 
Chip.  424. 

7.  Where  both  parties  claim  the  same  land 
under  the  same  proprietary  division,  the 
legality  of  the  division  cannot  be  disputed;  but 
where  a  certain  lot  in  a  certain  division  is 
claimed,  a  division  in  fact  must  be  shown; 
otherwise  it  cannot  appear  that  there  is  any 
such  lot.  Bown  v.  Bean,  1  D.  Chip.  176. 
Bush  V.  Whitney,  lb,  869. 

8.  Where  the  plaintiff  in  ejectment  shows 
title  to  a  proprietary  right  in  the  town,  the 
defendant,  if  a  stranger,  cannot  object  to  the 
division  shown;  and  he  does  not  become 
entitled  to  question  the  division,  or  the  plahi- 
tiff's  title,  by  taking  a  conveyance  of  a  proprie- 
tary right  after  the  commencement  of  the  suit, 
where  he  conveys  it  away  before  trial.  Hodges 
V.  Parker,  Brayt.  52. 

9.  No  stranger  can  call  in  question  the 
legality  of  a  proprietary  division ;  nor  can  a 
proprietor,  unless  his  rights  have  been  violated 
thereby,  nor,  even  in  that  case,  if  he  has  sub- 
mitted to  and  acquiesced  in  the  division  made. 
Wells  V.  Brewster,  1  D.  Chip.  147.  Sumner  v. 
Conant,  10  Vt.  9. 

10.  In  the  allotment  and  survey  of  a  town, 
the  boundary  lines  of  lots  28  and  29,  adjoining 
and  of  equal  size,  were  actually  surveyed  out 
and  marked  by  the  proper  surveyor,  except  the 
divisional  line  between  them ;  and,  as  to  this, 
the  surveyor  made  survey  bills  of  the  lots 
describing  a  divisional  line,  but  not  running  it, 
which  bills  were  recorded.  The  land  thus 
embraced  in  the  outside  boundaries  of  the  two 
lots  fell  short  of  the  quantity  allotted  to  both. 
Held,  that  the  line  must  be  so  run  as  to  divide 
the  lots  equally,  and  that  the  divisional  line 
described  in  the  survey  bills,  but  not  actually 
run,  was  not  controlling.  DooUtUe  y.  Peck, 
Brayt.  61. 

11.  An  ancient  charter  of  a  township  which 
contained  no  description  of  any  land,  but 
referred  to  a  survey  thereafter  to  be  made,  was 
held  admissible  in  ejectment,  without  produc- 
tion of  the  original  survey,  with  evidence  of  an 
actual  location  and  division  among  the  pro- 
prietors long  acquiesced  in.  Bobinson  ▼. 
OiUman,  8  Vt.  168. 

12.  The  division  of  a  tovni  into  lots,  though 
without  actual  survey,  and  though  not  in  other 
respects  made  conformably  to  law,  was  held 
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made  good  by  long  acquiescence.    Stevena  v. 
OHJUA,  8  Yt.  448. 

13.  A  division  in  fact,  though  imperfect, 
evidenced  by  a  plan,  or  even  by  parol,  acqui- 
esced in  by  the  proprietors,  is  always  held  as  a 
good  division  binding  on  them,  and  clearly  is 
good  against  strangers.  Sawyer  v.  Newland, 
»Vt.  888. 

14.  A  division  in  fact  made  by  the  proprie- 
tors of  a  town,  although  before  the  date  of  the 
ciiarter,  where  it  had  been  subsequently  treated 
and  acted  on  as  the  division  of  the  lands  of  the 
town,  and  no  proprietor  had  ever  questioned 
its  legality,  was  held  good,  and  that  the  book 
of  records  of  such  division  was  evidence 
thereof.    HtMxMrd  v.  AusUn,  11  Vt.  129. 

15.  A  division  of  common  land  among  the 
proprietors,  however  informal,  if  acquiesced  in 
for  15  years,  has  always  been  considered  in  this 
State  equivalent  to  a  legal  dividon.  But  this 
must  be  a  division  of  the  land  in  fact,  either  by 
visible  lines  and  monuments,  or  by  possession, 
under  claim,  of  distinct  and  clearly  defined 
parcels.     Booth  v.  Adanu,  11  Vt.  166. 

16.  Infants  and  married  women  owning 
proprietary  rights  in  townships,  are  bound  by 
the  acts  of  the  proprietors  at  legal  meetings  in 
making  a  division,  or  by  subsequent  acquies- 
cence  In  a  division.  Toumeend  v.  Downer ^ 
Vt.  188. 

17.  A  field-hook  of  a  division  of  lands  among 
proprietors,  long  recognized  as  such,  is  preg- 
nant evidence  of  two  necessary  facts— survey 


in  fact,  and  an  acquiescence  under  it.    Hart  v. 
Oage,  6  Vt.  170. 

18.  It  appeared  from  the  proprietors' 
records,  that  the  proprietors  voted  to  divide 
their  land  into  lots  of  100  acres  each,  and  that 
the  committee  appointed  for  that  purpose  made 
and  reported  their  survey  according  to  the  vote, 
and  that  this  report  was  accepted  and  recorded. 
Held^  that  the  presumption  was,  that  the  sur- 
vey and  division  were  in  fact  made  as  stated  in 
the  report ;  and  that  the  burden  of  proving  that 
the  actual  survey  and  division  were  different 
from  those  so  reported,  was  upon  the  party 
claiming  it.     Beach  v.  Fay,  46  Vt.  887. 

19.  A  pitch  made  by  an  original  proprietor 
of  the  town  in  1889,  was  lield  not  referable  to  a 
vote  of  the  proprietors  in  1795,  considering  the 
lapse  of  time,  and  that  the  pitch  did  not  pur- 
port to  have  been  made  in  pursuance  of  such 
vote,  &c.     Houee  v.  FuUer,  12  Vt  172. 


PB0PBIET0B8. 

Proprietors  of  common  and  undivided  lands 
cannot  appoint  an  agent  to  prosecute  suits,  or 
employ  counsel,  unless  by  vote  at  a  meeting 
duly  warned  for  that  purpose ;  but  the  doings  of 
such  agent,  tbrou^^  irregularly  appointed, 
may  become  binding  upon  the  proprietors,  as  a 
corporation,  by  acquiescence.  Woodbridge  v. 
AddMon,  6  Vt.  204. 


Q. 


QUO  WABBANTO. 


1.  The  writ  of  quo  warranto  is  the  appro- 
priate  mode  in  which  to  try  any  alleged  usurpa- 
tion of  offices  or  franchises,  inconsistent  with 
the  State  sovereignty.  StcUe  v.  Boston,  dte., 
B.  Co,,  25  Vt.  488. 

2.  Qito  warranto  proceedings,  though  crim- 
inal in  form,  are  but  civil  in  their  nature,  and 
are  addressed  to  the  judicial  discretion  of  the 
court    StaU  ex  reL  Page  v.  Smith,  48  Vt.  266. 

3.  The  court  dismissed  a  petition  for  a  quo 
warranto  to  remove  a  justice  of  the  peace,  who 
was  a  postmaster  when  elected  justice,  on  these 
grounds:  (1),  because  the  office  is  of  very 
small  importance ;  (2),  because  of  the  shortness 
of  his  term  of  office,  which  had  then  partly 
run ;  (3)  because  no  other  person  claimed  the 
office ;  (4),  because  the  objection  was  of  no  con- 
siderable practical  importance.  State  v.  Fisher, 
28  Vt.  714. 


4.  Motion  by  State's  attorney  for  leave 
to  file  an  information,  and  for  a  writ  of  quo 
warranto  against  a  village  corporati<m  de  facto, 
and  its  officers,  was  granted,  on  proof  that  the 
act  of  incorporation  was  not  accepted  by  a  legal 
majority  vote,  as  required  by  the  act;  and 
judgment  was  rendered  dissolving  the  corpora- 
tion, and  of  ousfer  against  the  officers.  StcOe  ▼. 
Bradford,  82  Vt.  50. 

5.  Proceedings  of  quo  warranto  are  brought 
in  the  name  of  the  State  by  the  State's  attorney, 
but  the  name  of  a  relator  is  always  brought 
npon  the  record  in  the  English  practice,  and 
should  be  here,  probably.  In  such  case,  costs 
might  be  awarded  against  the  relator.  Stale  ▼. 
Bradford,  82  Vt.  50 ;  qualifying  StaU  v. 
BosUm,  dke.,  B.  Co,,  25  Vt.  445. 

6.  Upon  an  information  in  the  nature  of  a 
quo  warranto,  and  rule  to  show  cause  why  the 
defendants  had  exercised  an  office; — HeUL, 
notwithstanding   the  form  of  the  issue  (the 
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defendants  being  in  possession,  and  so  presumed 
rightfully),  that  the  prosecutor  should  go  for- 
ward in  the  proof  and  argument.  State  y. 
ffuntan,  28  Vt.  594.  (Ruled  contra  on  bear- 
ing of  State  ex  ret.  Page  v.  Smith,  48  Vt. 
966.) 

7.  In  this  State,  the  proceeding  for  a  writ  of 
quo  toarranto  is  commenced  by  an  application 
in  behalf  of  the  relator  to  the  supreme  court, 
wherever  in  session,  for  an  order  upon  the 
adverse  party  to  show  cause  at  some  subsequent 
stated  term  of  that  court  in  the  county  of  law- 
ful venue,  which  is  the  county  where  one  of  the 
parties  resides,  why  an  information  praying 
for  such  writ  should  not  be  filed,  and  for  an 
order  as  to  the  manner  of  making  up  the  evi- 
dence to  be  used  upon  such  showing  of  cause. 
This  application  may  be  made  without  notice, 
and  is  granted,  as  matter  of  course,  if  proper 
ground  and  reason  are  shown  by  the  applica- 
tion.   The  granting  of  these  orders  does  not 


determine  nor  affect  any  question  of  legal  right 
either  as  to  subject  matter,  or  procedure.  All 
such  questions  stand  without  prejudice,  to  be 
raised,  heard  and  determined  by  the  court 
before  which  the  order  for  showing  cause  is 
returnable.  State  ex  rel.  Page  v.  Smithy  48  Vt. 
14. 

8.  Where  leave  is  granted  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto,  it  is 
the  duty  of  the  court  to  fix  some  time,  ordin- 
arily during  the  same  term,  for  the  respondents 
to  appear  and  plead ;  and  if  they  do  not  vol- 
untarily do  so,  their  appearance  will  be  com- 
pelled by  due  process  of  law.  A  judgment  of 
oueter  will  not  be  awarded  as  a  matter  of  right, 
or  as  of  course,  upon  leave  granted  to  file  the 
information  on  failure  to  show  sufl9cient  cause 
why  it  should  not  be  filed.  S,  C,  48  Vt.  266. 
[Proceedings  by  quo  wa/rranto,  prohibition  and 
mandamus  are  now  regulated  by  Btat.  1876, 
No.  74.] 
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Gbnbral  Powers  under  Charter. 
Stock  and  Subscriptions. 
Officers,  Agents  and  Servants, 
mortoaoes  and  lsases. 
Taking  Lands  and  Materials,  and 

Right  in  Lands  Taken. 
Construction  of  Road. 
Rights,  Duties  and  Liabilities  in 

Management  of  Road. 

1.  Aeearriere. 

2.  For  negligence, 

SurrS  BY   AND  AGAINST. 


I.    General  Powers  under  Charter. 

1.  Public  use.  It  is  well  settled,  that  there 
is  no  implied  contract  by  the  State,  in  the 
charter  of  a  turnpike  or  other  private  corpora- 
tion, that  their  property,  or  even  their  franchise 
itself,  shall  be  exempt  from  the  common  liabil- 
ity of  the  property  of  individuals  to  be  taken 
for  the  public  use ;  that  it  may  be  taken  on 
proper  compensation  being  made ;  that  a  rail- 
road is  an  improved  highway,  and  that  property 
taken  for  its  use,  by  authority  of  the  legislature, 
is  property  taken  for  the  public  use,  as  much  as 
if  taken  for  any  other  highway ;  and  that  the 
legislature  may  delegate  such  power  to  a  rail- 
road corporation.  WhiU  Rvoer  T.  Co.  v.  Vt. 
Central  R.  Co.,  21  Vt.  590.    27  Vt.  879. 

2.  Extending  road  beyond  terminas.  A 


corporation  chartered  for  the  purpose  of  con- 
structing a  railroad  between  certain  termini, 
was,  on  the  application  of  a  stockholder, 
enjoined  from  applying  its  present  funds  or 
income  of  the  road,  and  from  pledging  its 
credit,  for  extending  the  road  beyond  its  termi- 
nus. By  Bennett,  chancellor.  Stet>ens  v.  But. 
land  d:  Burlington  R.  Co.,  29  Vt.  545. 

3.  The  Rutland  &  Burlington  R.  Co.  was 
incorporated  by  an  act  of  the  legislature  (1848), 
for  the  purpose  of  constructing  and  operating  a 
railroad  from  some  point  at  Burlington  south- 
wardly, Ac,  to  Connecticut  River.  This  road 
the  company  constructed  under  their  charter, 
and  the  legislature  then  (1850)  passed  an 
additional  act  authorizing  them  to  extend  their 
road  **  from  their  present  terminus  in  Burling- 
ton, northwardly,  Ac.,  to  any  point  or  points  in 
the  town  of  Swanton,  in  the  county  of  Frank- 
lin." This  act  was  accepted  by  the  directors 
and  by  vote  of  the  corporation  as  an  amend- 
ment to  the  charter,  and  they  were  proceeding 
to  carry  out  its  purpose  by  extending  their  road. 
The  orator,  a  stockholder,  dissented  from  such 
vote  and  action  of  the  company,  and  brought 
his  biU  in  chancery  to  enjoin  the  company  from 
building  the  proposed  extension.  HM,  that 
the  proposed  extension  was  a  fundamental 
change  from  the  original  purpose  and  scope  of 
the  incorporation  and  organization  of  the  com- 
pany, to  a  participation  in  which  the  orator 
could  not  be  bound,  against  his  consent,  by  the 
additional  act  of  the  legislature  and  the  accept- 
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ance  of  it  by  the  directors  aod  a  majority  of  the 
stockholders ;  and  that  he  was  entitled  to  an 
injunction,  which  was  granted  in  the  terms 
above  stated;  but  leaving  the  company  at 
liberty  to  buUd  the  extension  with  any  new 
funds  which  they  might  obtain  for  that  specific 
object    lb, 

4.  Special  case.  A  railroad  corporation  of 
New  York  was  authorized  by  its  charter  and 
articles  *'  to  contract  for  the  transportation  and 
delivery  of,  and  to  transport  and  deliver,  per- 
sons and  property  conveyed  over  its  road,  at 
any  place  beyond  the  termini  of  the  road, 
within  or  without  the  State,  &c.'*  fffld,  that 
its  purchase  of  a  steamboat,  designed  for  the 
transportation  of  freight  and  passengers  from 
its  t&rmintu  in  Plattsburgh,  N.  Y.,  to  Burling- 
ton, Yt.,  to  connect  with  another  railroad 
there,  was  not  lUtra  vires,  and  that  a  promissory 
note  given  by  the  corporation  on  such  purchase 
was  binding.  ShatDtntit  Bank  v.  PlatUburgh, 
Aj.,  R,  Co,,  81  Vt.  491. 

5.  Enlarged  powers  and  acceptance. 
Where  a  general  law  was  passed  authorizing 
railroad  corporations  to  make  certain  contracts, 
which  they  were  not  in  fact  authorized  by  their 
original  charters  to  make  ; — Held,  that  the  sub- 
sequent making  of  such  contracts  by  the  direct 
action  of  a  stockholders'  meeting  should  be 
regarded  as  an  acceptance  of  such  enlarged 
powers,  as  a  part  of  the  organic  law  of  the  cor- 
poration. Vt.  ^  Can.  R,  Co,  v.  Vt,  Cent,  R. 
Co,,  84  Vt.  2. 

6.  Forfeiture.  Under  an  act  providing  that 
if  a  certain  railroad  corporation  should  not  com 
plete  and  put  in  operation  a  certain  connecting 
line  by  a  time  named,  *'then  this  corporation 
cease,  and  the  charter  thereof  be  void  *';— JJtfW, 
that  this  was  only  prescribing  a  cause  of  forfei- 
ture, and  that,  to  effect  a  forfeiture,  it  must  be 
declared  such  by  competent  authority  in  some 
form  of  proceeding  in  behalf  of  the  public.  lb, 

7.  Exemption  firom  taxes,  hy  the  charter 
of  the  Vt.  Central  R.  Co.  it  was  provided, 
that  *'the  stock,  property  and  effects  of  the 
company  shall  be  exempt  from  all  taxes,  &c." 
Held,  that  only  such  lands  as  were  taken  or 
used  for  railroad  purposes  and  such  as  the  com- 
pany would  have  been  authorized  to  take  by 
proceedings  in  invitum,  were  so  exempt.  All 
others  are  subject  to  taxation.  Vt,  Cental  R, 
Co,  V.  BurUngUm,  28  Vt.  193. 

8.  And  to  levy  of  execution.  Eldridge  v. 
8mm,  84  Vt.  484. 

See  Constitutional  Law,  L 

II.    Stock  and  Subscbiptions. 

9.  A  railroad  corporation  may  properly 
stipulate  for  the  payment  of  interest  on  sums 
paid  on  stock  subscriptions  until  the  road  is 
completed  and  put  in  operation,  payable  when 


ever  the  surplus  earnings  shall  enable  it  prop- 
erly to  do  so.  Riehardson  v.  Vt.  4b  Ma$e*  R. 
Co.,  44  Vt.  618.  Rutland  d  Bur.  R,  Co,  v. 
ThraU,  86  Vt.  586. 

10.  Subscriptions  to  the  stock  of  a  railroad 
corporation  were  made  under  a  corporate  vote, 
that  all  subscribers  be  allowed  interest  '*on  all 
sums  paid  by  them  "  up  to  the  time  when  the 
road  shall  be  completed  and  put  in  operation. 
These  were  f  100  shares  and  were  fully  paid. 
Afterwards  stock  was  authorized,  issued  and 
sold  at  |$75,  and,  again,  at  f  50  per  share,  to  be 
of  equal  rank  and  value  with  the  other  stock. 
The  corporation  afterwards  issued  certificates 
for  interest  unpaid  upon  all  the  shares  alike,  at 
the  nominal  par  of  .$100.  Held,  that  the  75 
dollar  and  the  50  dollar  shares  were  not  entitled 
to  interest  equally  with  the  first,  but  that  the 
certificates  should  be  reduced  to  the  sums 
actually  paid.  Riehcndeon  v.  Vt,  db  Mau.  R, 
Co, 

11.  A  railroad  subscription  was  conditioned 
upon  the  extension  of  the  road  to  Derby  Line. 
Whether  by  this  term,  as  used,  was  intended 
the  north  line  of  the  town  of  Derby,  or  a  village 
known  as  **  Derby  Line,"  situate  on  such  town 
line,  was  in  fact  ambiguous.  The  company's 
agent  procured  the  defendant's  subscription  by 
representing  that  the  terminus  intended  was 
Derby  Line  village.  Held,  that  the  company 
was  bound  by  such  representation,  whether  or 
not  made  fraudulently.  Conn,  db  Pass,  R.  R. 
Co.  V.  Baxter,  82  VL  805. 

12.  A  contract  for  the  future  delivery  of 
stock  of  a  railroad  corporation  is  not  affected  by 
the  subsequent  exercise  of  the  right,  under  the 
charter,  to  mortgage  the  road,  property  and 
franchise,  or  to  issue  new  or  additional  stock  at 
a  less  nominal  value,  or  to  unite  with  another 
corporation.  Noyes  v.  Spa/uUUng,  27  Vt.  430. 
Boody  V.  Rut.  dt  Bur.  R,  Co.,  24  Vt.  660. 

13.  Jany.  19,  1869,  the  defendant,  a  resi- 
dent of  Montpelier  and  one  of  the  commission- 
ers for  receiving  subscriptions  to  the  stock  of 
the  plaintiff  corporation,  subscribed  for  $10,000 
of  its  stock.  Dec.  20,  1869,  at  a  legal  meeting 
of  the  commissioners,  the  defendant,  in  the  pre- 
sence of  the  commissioners  and  with  their  con- 
sent, annexed  to  his  subscription  the  following 
written  condition :  **  Condition  that  good  and 
responsible  individuals  in  Montpelier  subscribe 
$50,000  within  one  year  from  above  date,  and 
a  list  of  subscribers,  and  amount  of  each,  given 
me  Jany.  19,  1870."  Held,  that  the  defend- 
ant's  subscription  should  be  reckoned  towards 
the  $50,000  named  in  the  condition.  MorU- 
peUer  <fc  WeUs  River  R.  Co.  v.  Langdon,  46  Vt. 
187. 

14.  The  charter  of  a  railroad  corporation 
required  that  the  directors  should  give  notice  of 
assessments  upon  subscriptions  to  the  capital 
stock,  and  of  the  time  and  place  of  payment,  in 
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certain  newspapers.  In  an  action  for  such 
assessments  :—J7i0M,  that  without  proof  of 
search  and  inability  to  find  such  newspapers,  it 
was  error  to  admit  the  testimony  of  a  witness 
that  he  had  examined  such  newspapers  and  that 
they  contained  the  notices,  and  to  state  the  con- 
tents of  the  notices.  Sembky  that  where  several 
publications  are  required,  the  production  of  one 
copy  6i  the  paper,  with  parol  evidence  that  the 
same  was  published  the  requisite  number  of 
times,  would  be  sufficient.  Rut,  d  Bur.  R.  Co. 
V.  ThraU,  35  Vt.  586. 
See  Corporation,  I. 

in.    Officers,  Agents  and  Servants. 

15.  Directors.  By  vote  of  the  directors  of 
a  railroad  company,  their  general  services  were 
to  be  performed  without  pay  ;  but  for  special 
services  required  of  them  which  should  call 
them  from  home,  they  were  to  be  allowed  not 
exceeding  f  3.00  per  day,  and  expenses.  Held, 
that  this  limitation  applied  only  to  that  class  of 
services  which  could  be  rendered  only  in  the  capa- 
city of  a  director,  and  did  not  apply  to  the  super- 
intendence of  the  construction  of  a  part  of  the 
road,  making  purchases  therefor,  settling  land 
damages,  &c.,  by  a  director  as  a  special  agent, 
Henry  v.  Rut.  A  Bur.  R.  Co.,  27  Vt.  485. 

16.  But  held,  that  this  limitation  did  apply 
to  all  services  as  one  of  an  executive  committee 
of  the  directors,  and  in  negotiating  the  bonds  of 
the  company;— all  such  services  being  per- 
formed as  a  director.  Hodges  v.  Rut.  d  Bur. 
R.  C/>.,  29  Vt.  220. 

17.  By  G.  S.  c.  65,  s.  8,  a  corporation  is 
empowered  to  convey  its  real  estate  *'by  an 
agent  appointed  by  vote  for  that  purpose." 
Held  to  apply  to  our  public  municipal  corpora- 
tions which  have  no  public  officer,  or  officers, 
clothed  by  law  with  a  sufficient  authority  to  act 
for  them  ;  but  as  to  our  ordinary  business  cor- 
porations, like  banks  and  railroad  companies, 
whose  charters  provide  for  a  board  of  directors 
in  whom  the  entire  management  and  control  of 
all  the  business  and  affairs  of  the  corporation  are 
vested,  the  statute  is  satisfied  by  a  vote  of  the 
directors  merely,  without  a  vote  of  the  stock- 
holders, or  corporation  itself.  Arms  v.  Conant, 
86  Vt.  744,  citing  Conant  v.  Rut.  d  Bur.  R. 
Co.    Tb.  748. 

18.  A  mortgage  of  the  property  of  a  rail- 
road corporation,  to  secure  a  debt  of  the 
corporation,  which  was  executed  by  an  agent 
appointed  by  vote  of  the  directors  for  that 
purpose,  without  any  vote  of  the  stock- 
holders, was  held  good,  though  such  vote  was 
passed  at  a  meeting  of  the  directors  held  with- 
out this  State ;— this  not  being  properly  a  cor- 
porate act,  the  directors  not  acting  as  the  cor- 
poration, but  as  the  agents  and  on  behalf  of  the 
corporation.    Ih, 


19.  Lessee.  Under  the  statute  making  a 
railroad  **  corporation  and  its  agents"  liable  for 
all  damages  occasioned  by  want  of  fences  and 
cattle  guards ; — Held,  that  a  lessee,  operating 
the  road,  was  liable  as  such  '*  agent."  Clement 
V.  Canfitld,  28  Vt.  302. 

20.  The  corporation  is  also  liable  for  such 
damage,  though  the  road  is  operated  by  a 
lessee.  Nelaon  v.  Vt.  d  Canada  R.  Co.,  26  Vt. 
717. 

21.  Receiver.  In  an  action  against  the 
defendants  who  were  managers  of  a  long  line  of 
railroad  and  held  themselves  out  as  common 
carriers,  for  the  loss  of  goods  delivered  to  them 
as  such  for  trans  portation  ; — Held,  that  it  was 
no  defense  at  law,  that  they  were  running  and 
managing  the  line  of  railroad  as  receivers  under 
an  appointment  of  the  court  of  chancery. 
Blumenthal  v.  Brainerd,  38  Vt.  402. 

22.  Oper  at  or.  Any  person  in  possession 
of  a  railroad  and  employing  the  franchises  of 
the  railroad  corporation  in  operating  it,  either 
as  a  trustee,  lessee,  receiver  in  chancery,  or  an 
intruder  even,  is  liable  to  passengers  and  the 
owners  of  freight,  who  may  employ  him,  to  the 
same  extent  precisely  as  the  corporation  would 
be,  while  conducting  the  same  business. 
Sprague  v.  Smith,  29  Vt.  421. 

23.  Oondnctor.  Under  C.  S.  c.  26,  s.  52, 
authorizing  the  conductor  of  a  railroad  traid  to 
put  a  passenger  refusing  to  pay  his  fare  *'out 
of  the  cars  at  any  usual  stopping  place  the  con- 
ductor may  elect ;  "—Held,  that  this  impliedly 
negatived  the  exercise  of  such  right  at  any 
other  place.    Stephen  v.  Smith,  29  Vt.  160. 

24.  Servants.  The  servants  of  a  railroad 
company  are  its  mere  instruments,  and  their 
acts  are  regarded  as  the  acts  of  the  corporation, 
and  trespass  lies  therefor  against  the  corpora- 
tion. Sabin  v.  Vt.  Central  R.  Co.,  25  Vt.  368. 
22  Vt.  872. 

25.  A  declaration  against  individuals  in  the 
possession,  use  and  occupation  of  a  railroad, 
that  they  by  their  servants  so  carelessly,  negli- 
gently and  improperly  drove  their  locomotive 
along  the  railroad  that  through  such  careless- 
ness, &c.,  the  locomotive  ran  against  and  killed 
the  plaintiff's  cattle,  shows  a  good  cause  of 
action  at  common  law,  and  was  held  sufficient. 
Cooley  V.  Brainerd,  88  Vt.  894. 

26.  —of  contractors.  A  railroad  company 
was  held  not  liable  for  the  acts  and  negligence 
of  the  servants  of  the  contractors  in  building 
the  road.  Clark  v.  Vt.  d  Canada  R.  Co.,  28 
Vt.  108. 

27.  Where  the  plaintiff  forbade  the  hands 
engaged  In  the  construction  of  a  railroad  upon 
his  land  from  working  on  the  same  until  his 
damages  were  settled;— JST^pW,  that  this  was  not 
notice  to  the  corporation,  ifcAuley  v,  W^\ 
Vt.R.  (7<?.,  88Vt.811, 
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IV.      MOBTOAOBS  AHD  LbASBS. 

28.  Power  to  mortgage.  In  order  to 
uphold  a  lease  or  mortgage  of  a  railroad,  it  is 
not  necessary  to  bold  that  the  franchise  of  the 
railroad  company  to  be  a  corporation  is  a  sub- 
ject of  sale  or  transfer.  The  right  to  build, 
own,  numage  and  run  a  railroad  and  take  the 
tolls  thereon,  is  not  of  necessity  of  a  corporate 
character,  or  dependent  upon  corporate  rights. 
It  may  belong  to  and  be  enjoyed  by  natural 
persons,  and  there  is  nothing  in  its  nature 
inconsistent  with  its  being  assignable.  Bennett^ 
J.,  in  Bank  of  Middlebury  v.  EdgerUm,  30  Vl. 
100.     SaVt.  404. 

29.  A  railroad  corporation  may  mortgage 
its  *'road  and  Us  franchise,"  These  terms 
embrace  only  such  rights  and  privileges  as  are 
involved  in  the  owning,  maintaining  and  operat- 
ing of  the  railroad,  and  in  the  receipt  and  enjoy- 
ment of  the  income  and  emoluments  of  so  doing. 
This  does  not  touch  the  franchise  of  being  a 
corporation.  Milier  v.  Rut.  db  Wash,  B.  Co.y 
86  Vt.  452.     Eldridge  v.  Smith,  84  Vt.  484. 

30.  A  railroad  corporation  has  legal  com- 
petency to  pledge  its  credit  for  the  procuring 
of  rails  for  its  road,  and  to  secure  payment  by 
a  mortgage  of  its  road,  franchises  and  property, 
provided  it  be  not  restricted  by  statute  in  this 
respect.    MiUer  v.  But.  d  Wash,  B.  Co, 

31.  Interpretation.  The  Vt.  Central  R 
Ck>.,  for  the  purpose  of  securing  payment  of  its 
bonds,  conveyed  in  trust  and  mortgage  its 
'*  railroad  and  franchise  and  also  its  station 
houses,  engine  houses  {&c.j  &c.),  and  other 
appendages,  with  all  the  lands  thereto  belonging, 
and  intended  for  the  use  and  accommodation  of 
said  road,  dte, "  Held,  that  only  such  land  of  the 
corporation  passed  under  the  mortgage,  as  was 
intended  for  the  use  and  accommodation  of  the 
railroad  at  the  date  of  the  mortgage,  and  such 
as  was  so  connected  with  and  used  by  the  cor- 
poration for  the  railroad,  as  that  the  corpora- 
tion would  have  been  authorized  to  take  it 
compulsorily ;  but  whether  so  taken,  or  by 
purchase,  was  not  material  Eldridge  v.  Smith, 
84Vt.  484. 

32.  A  railroad  mortgage  conveyed,  among 
other  things,  **all  other  personal  property 
belonging  to  said  company  as  the  same  is  now 
in  use  by  said  company,  or  as  the  same  may  be 
hereafter  changed  or  renewed  by  said  com- 
pany."  Held,  not  to  embrace  machinery 
afterwards  added  for  ^'humeUnng"  timber 
and  ties,  where  nothing  of  the  kind  existed 
when  the  mortgage  was  given,  and  the  articles 
took  the  place  of  nothing  which  was  covered 
by  the  mortgage.  Brainerd  v.  Peek,  84  Vt 
406. 

33.  A  railroad  had  been  located  between 
the  two  general  termini  and  put  under  contract 
for  construction  and  was  in  process  of  con- 


struction, but  was  in  no  part  completed  as  a 
railroad  ready  for  use,  and  the  corporation  had 
not  acquired  the  right  of  way  to  a  considerable 
part  of  the  line.  Being  in  this  condition,  the 
corporation  made  a  mortgage  of  its  **  road  and 
franchise."  Held,  as  against  the  corporation 
and  subsequent  mortgagees,  that  the  mortgage 
was  designed  to  take  effect  upon  the  road  as 
it  should  exist,  under  the  rights  of  the  corpora- 
tion,  at  the  time  the  mortgagees  should  succeed 
to  the  rights  of  the  corporation  by  virtue  of  the 
due  enforcement  of  the  m«>rtgage;  and  such 
effect  was  given  to  it  upon  the  completed  rail- 
road,  including  changes  of  location  at  different 
points,  and  an  addition  of  two  miles  beyond 
the  terminus  as  located  when  the  mortgage 
was  given.  Miller  v.  But.  d  Wash.  B.  Co.,  86 
Vt.  452. 

34.  The  road  then  in  the  process  of  con- 
struction, with  the  rights  and  privileges  of  the 
corporation  in  it  as  a  road  completed,  was  the 
thing  mortgaged.  The  accessions  to  it,  by  way 
of  completing  it,  are  not  susceptible  of  being 
regarded  as  after  acquired  property,  in  the 
sense  of  the  cases  upon  that  subject.  Baurett, 
J.    lb.  406. 

35.  Equitable  mortgage.  A  deed  intend- 
ed to  be  executed  as  the  mortgage  of  a  railroad 
corporation  by  the  president  of  the  corporation, 
who  had  full  authority  so  to  do,  but  by  mistake 
of  form  executed  as  his  own  deed,  was  held  to 
be  the  equitable  mortgage  of  the  corporation, 
and  a  decree  of  foreclosure  was  rendered 
thereon,  without  a  preliminary  decree  for 
reformation  of  the  deed— all  the  facts  having 
been  set  forth  in  the  bill.    7ft. 

36.  Notice  to  trustees.  Actual  notice  of 
a  prior  existing  equitable  mortgage,  to  the  trus- 
tees of  bondholders  under  a  subsequent  railroad 
mortgage,  at  the  time  of  taking  it,  will 
bind  such  bondholders  where  such  trustees 
are  clothed  with  the  trust  of  holding 
the  title  as  seciuity,  and  of  enforcing  and 
administering  such  security  according  to  the 
provisions  of  the  trust,  both  express  and  by 
law  implied.    lb. 

37.  Oonflrmation  by  receipt  of  proceeds. 
Where  a  railroad  corporation  receives  the  bene- 
fit of  money  borrowed,  it  cannot  avoid  liability 
upon  the  mortgage  given  to  secure  its  payment 
by  denying  the  authority  of  those  who  con- 
tracted  the  loan  on  its  behalf.    lb, 

38.  Mortgage  executed  before  act 
authorizing  it.  Where  a  statute  authorized 
railroad  corporations  to  secure  their  loans  or 
debts  by  mortgage  ',—Held,  that  such  mortgage 
made  and  recorded  before  the  act  and  delivered 
to  the  trustees  to  secure  bonds  in  their  hands, 
but  which  bonds  were  not  so  issued  as  to 
become  operative  and  obligatory  as  contracts 
until  after  the  passage  of  the  act,  would  fal) 
within  the  act.      lb. 
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39.  Ooupons.  A  railroad  company  issued 
its  bonds  payable  to  bearer,  with  interest 
payable  on  presentation  of  the  interest  coupons 
attached,  which  coupons  were  payable  to 
bearer,  and  the  bonds  were  secured  by  a 
mortgage.  On  the  question  of  the  distribution 
of  certain  net  income  of  the  road,  as  between 
the  bondholders  and  the  holders  of  detached 
coupons  ;—ffeldf  that  the  coupons,  though 
detached,  were  part  of  the  mortgage  debt  in 
the  hands  of  the  holder ;  and,  this  not  being  a 
final  distribution  and  it  not  appearing  that  there 
will  be  any  final  deficit,  that  it  must  be  presumed 
to  have  been  the  intention  of  the  bondhold- 
ers separating  and  negotiating  the  coupons,  that 
these  should  be  first  paid  and  in  the  order  in 
which  they  should  fall  due ;  and  it  was  so 
decreed.     8^eU  v.  Brainerd,  88  Vt.  864. 

40.  In  such  case,  on  the  final  distribution  of 
the  proceeds  of  the  whole  mortgage  property, 
the  holder  of  the  coupon  is  entitled  to  share 
prorata!  MUkr  v.  Rut.  A  Wa9h,  H,  Co.,  40 
Vt.  899. 

41.  Snbstitntion.  A  holder  of  railroad 
bonds  under  a  first  mortgage  signed,  with  many 
others,  a  compromise  agreement  to  give  up  his 
bonds  and  take  therefor  bonds  under  a  consoli- 
dated third  mortgage  of  $955,000  proposed  to 
be  issued.  Such  third  mortgage  was  issued, 
but  for  the  amount  of  $1,200,000.  Held, 
that  this  was  a  substantial  departure  from 
the  agreement,  iind  that  he  was  not  obliged  to 
any  exchange  of  his  bonds,  but  could  hold  his 
security  under  the  first  mortgage.    lb. 

42.  Unanthorized  lease  —  Subsequent 
assent.  The  contracts  of  lease  between  the 
Vt.  &  Canada  R.  Co.,  and  the  Vt.  Central  R. 
Co.,  of  Aug.  24,  1849,  and  July  9,  1850,  not 
provided  for  in  the  charters  nor  yet  prohibited, 
were  not  unlawful  in  the  sense  of  being  in 
violation  of  some  public  law,  or  contrary  to 
public  policy;  and  the  validity  of  those  con- 
tracts having  been  assented  to  by  these  corpora- 
tions ; — Held,  that  a  bondholder  under  a  mort- 
gage made  in  express  subjection  to  those  con- 
tracts, could  not  object  to  their  validity  on  the 
ground  of  a  want  of  legal  capacity  to  make 
them.  Vt.  d  Can.  R.  Co.  v.  Vt.  Cent.  R.  Co., 
84  Vt.  2. 

43.  Trustees.  Held,  as  to  trustees  for  the 
bondholders  under  a  railroad  mortgage  after  a 
forfeiture  and  strict  foreclosure,  that  their  trust 
was  not  a  mere  nomiDal,  naked,  dry  trust 
for  the  benefit  of  the  cestui  que  trust,  but  that 
they  were  still  clothed  with  active  powers  and 
duties,  and  had,  under  the  circumstances  stated 
in  the  case,  power  to  lease  the  road  for  ten 
years,  terminable  at  the  end  of  one  year  upon 
request  of  the  majority  of  the  bondholders 
made  within  90  days ;  and  such  lease  was  sus- 
tained against  the  bill  of  such  majority  to  set  it 
aside,  it  being  held  to  be  judicious  under  the 


circumstances.    Sturges  v.  Knapp,  81  Vt.  1. 
Barrett,  J.,  dissenting,and  Bennett,  J., in  part. 

44.  The  trustees  of  a  railroad  mortgage 
leased  the  railroad  after  foreclosure.  Certain 
of  the  bondholders,  against  the  will  of  the 
others,  brought  a  bill  against  the  trustees  and 
the  lessees  to  set  aside  the  lease,  and  procured 
an  injunction  and  a  receiver,  upon  giving  an 
injunction  bond.  The  bill  was  afterwards 
dismissed  and  the  lease  established,  and  the 
injunction  damages  assessed  at  a  certain  sum 
to  the  trustees,  and  a  certain  other  sum  to  the 
lessees,  both  sums  largely  exceeding  the  sum 
actually  recoverable,  which  was  only  the 
penalty  of  the  injunction  bond.  The  damages 
of  the  trustees  were  only  the  loss  of  the  rent  of 
which  the  lessees  were  relieved  while  kept  out 
of  possession.  Held,  that  the  true  rule  of 
apportionment  of  the  jn junction  damages  was  a 
pro  rata  distribution  upon  the  sum  assessed  to 
the  lessees,  on  the  one  hand,  and  the  share  of 
the  rent  assessed  to  the  trustees,  on  the  other 
hand,  which  would  have  belonged  to  and  been 
received  by  those  innocent  bondholders  who 
did  not  participate  in  the  prosecution  of  the 
suit  on  the  part  of  the  orators,  if  no  injunction 
had  been  granted.  Sturges  v.  Knapp,  86  Vt. 
489. 

45.  Act  unconstitutional.  The  act  of 
1857,  No.  16,  providing  for  an  annual  meeting 
of  the  mortgage  bondholders  of  a  railroad  in 
the  hands  of  the  trustees  under  a  mortgage,  the 
election  of  trustees,  and  their  confirmation  by 
a  chancellor  on  summary  proceedings,  and  the 
transfer  of  the  property  to  the  trustees  so 
elected,  and  forming  the  new  trustees  into  a 
corporation  with  powers  of  management,  &c., 
was  held  unconstitutional,  as  impairing  the 
obligation  of  the  contract  under  which  the 
trustees  of  the  second  mortgage  bondholders  of 
the  Rut.  <&  Bur.  R.  Co.  held  said  road— chang- 
ing it,  and  affecting  the  interests  under  it  of  the 
parties  not  consenting  to  the  proceedings;  as, 
the  corporation;  the  bondholders  under  the 
several  mortgages ;  and  the  trustees  personally. 
Fletcher  v.  Rut.  d  Bur.  R.  Co.,  89  Vt.  688,  in 
chaneerjf.    Bennett,  Ch. 

V.    Taking    Lakds   and    Matsbials;    and 
Right  in  Lands  Taken. 

46.  What  may  be  taken.  A  railroad  com- 
pany  chartered  in  New  Hampshire  may  pur- 
chase and  hold  lands  in  this  State  connecting 
with  their  road  at  the  State  line,  and  necessary 
for  the  accommodation  of  the  road.  State  v. 
Boston,  &e.,  R.  Co.,  25  Vt.  488. 

47.  So  also  a  bridge  company.  Claremont 
Bridge  v.  Roj/ee,  42  Vt.  780. 

48.  An  establishment  for  the  manufacture 
of  railroads  cars  is  not  to  such  extent  a  legiti- 
inate  railroad  oeccssity,  as  that  the  corporation 
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could  properly  condemn  land  on  which  to  erect 
one.    Eldridge  y.  Smith,  84  Vt.  484. 

49.  So,  as  to  dwelling  houses  to  be  rented  to 
the  employees  of  the  corporation.    lb. 

50.  Otherwise,  as  to  land  necessary  for  the 
piling  of  wood.    lb, 

51.  Under  the  charter  of  the  Vt.  Central  R. 
Co;— JJtfW,  that  the  right  of  the  corporation  to 
take  outside  materials  for  constructing  its  road 
could  be  exercised  by  a  contractor  for  building 
it ;  that  the  commissioners  had  jurisdiction  to 
assess  damages  for  all  acts  which  the  corpora- 
tion might  lawfully  do  by  its  **engineers,  agents 
or  workmen/'  including  such  contractor ;  and 
that  for  such  materials  taken  the  commissioners 
need  not  assess  the  damages  until  after  taken. 
VU  Central  R.  Co.  v.  Baxter,  22  Vt.  865.  25 
Vt.  871.    28  Vt.  805. 

52.  Where  lands  areJawfuUy  taken  by  a 
railroad  corporation  for  a  legitimate  railroad 
use,  the  judgment  of  the  proper  officers  of  the 
corporation,  2^i\ngb<mafide,  as  to  the  necessity 
for  such  appropriation  and  the  extent  of  the 
land  needed,  unless  clearly  beyond  any  just 
necessity,  is  regarded  as  conclusive.  Eldridge 
V.  SmUh,  84  Vt.  484.  HUl  v.  West.  Vt.  R.  Co., 
82  Vt.  68. 

53.  Mode  of  taking.  The  charter  of  the 
Vt.  Central  R.  Co.  provided  for  the  taking  of 
lands  by  the  company  upon  the  appraisal  of 
damages  by  commissioners,  and  that  upon  pay< 
ment  of  the  awarded  damages,  or  depositing 
the  same  in  bank,  &k;.,  '*8aid  company  shall  be 
deemed  to  be  seized  and  possessed  of  all  such 
lands,  &c.  ;*'  and  provided  that  the  company 
might  change  the  location  of  such  parts  of  their 
road  as  they  should  deem  proper.  The  com 
pany  had  surveyed  and  located  the  route  of 
their  road  across  the  plaintiffs  land,  and  had 
caused  his  damages  to  be  appraised,  and  the 
survey  and  the  award  of  the  commissioners  to 
be  recorded ;  but  afterwards,  and  before  pay 
ing  or  depositing  the  sum  awarded,  the  com- 
pany changed  their  line,  thereby  wholly  avoid- 
ing the  plaintiff*s  land.  In  an  action  of  debt 
on  the  award ; — Held,  that  the  plaintiff  could 
not  recover ;  that  the  payment  or  deposit  of 
the  award  was  a  condition  precedent,  not  only 
to  the  acquisition  of  the  legal  title  to  the  land, 
but  also  to  the  right  to  enter  upon  the  land  to 
construct  the  road  or  exercise  any  act  of  owner- 
ship over  the  land ;  that  the  change  of  location 
operated  as  an  abandonment  of  the  former  sur- 
vey and  of  all  rights  under  it ;  and  that,  as  the 
company  had  acquired  no  rights,  the  plaintiff 
was  not  entitled  to  the  damages  awarded. 
Btaeey  v.  Vt.  Central  R.  Co.,  27  Vt.  89. 

54.  According  to  our  general  railroad  stat- 
utes and  the  special  statutes  in  this  State,  the 
payment  or  deposit  of  the  land  damages, 
assessed  or  agreed,  is  a  condition  precedent  to 
tl)e  yetting  of  the  title,  or  qi  an^  right  ip  the 


company  to  construct  their  road,  and  that  if 
they  proceed  in  such  construction  without  this, 
they  are  trespassers ;  and  this  has  been  repeat- 
edly  so  held  by  this  court.  Redfield,  C.  J.,  in 
McAuley  v.  WeH.  Vt.  R.  Co.,  88  Vt.  811. 

55.  But  payment  is  a  fact  resting  in  paU, 
and  being  so,  although  a  condition  precedent,  it 
may  be  waived  by  the  party  in  whose  favor  it 
exists,  and  this  by  parol  merely.    lb.  828. 

56.  In  these  great  public  works,  the  shortest 
period  of  clear  acquiescence,  so  as  fairly  to  lead 
the  company  to  infer  that  the  parly  intends  to 
waive  his  claim  for  present  payment,  will  be 
held  to  conclude  the  right  to  assert  the  claim  in 
any  such  form  as  to  stop  the  company  in  the 
progress  of  their  works,  and  especially  to  stop 
the  running  of  the  road.    lb.  821. 

57.  We  adopt  and  reassert  the  doctrine 
propounded  in  the  case  of  MeAtUey  v.  West. 
Vt.  R.  Co.,  88  Vt.  811,  that  if  the  land  owner 
foregoes  his  right  to  have  his  damages  ascer- 
tained  and  paid  before  the  making  of  the  railroad 
over  his  land  is  commenced,  and,  under  some 
arrangement  as  to  the  subsequent  ascertain- 
ment and  payment  of  his  damages,  consents 
that  the  work  may  proceed  before  the  damages 
are  to  be  ascertained  and  paid,  he  cannot  there- 
after interpose  and  prevent  the  work  in  pro- 
gress, nor  prevent  the  use  of  the  road ;  nor 
unless,  at  least,  there  is  some  special  and  bind- 
ing contract  to  that  effect,  can  he  assert  a  lien 
on  the  land  taken  ai|d  occupied  for  the  road,  in 
the  nature  of  a  mortgage  for  the  purchase 
money,  or  value  of  the  land.  Knapp  v. 
McAuley,  89  Vt.  275. 

58.  The  survey  and  location  of  a  railroad  is 
what  constitutes  the  taking  of  the  land  over 
which  it  is  laid,  and  when  so  taken  it  is  the 
duty  of  the  company  to  cause  a  certificate  of 
the  survey  to  be  recorded  in  the  town  clerk's 
office,  and  to  pay  the  damages  to  the  land  owner 
before  they  take  possession.  But  if  the  land 
owner  agrees  upon  the  compensation,  and  per- 
m\\A  the  company  to  take  possession  and  con- 
struct their  road,  it  is  too  late  for  him  to  take 
advantage  of  the  omission  to  record.  Troy 
&  Boston  R.  Co.  v.  Potter,  42  Vt.  272. 

59.  Assessment  of  damages.  Commis- 
sioners for  assessing  damages  for  lands  taken  by 
a  railroad  company,  are  to  assess  such  damages 
"as  are  as  likely  to  arise,"-— that  is.  from  a 
proper  construction  of  the  road ;  and  are  not 
presumed  to  have  taken  into  account  damages 
otherwise  occasioned; — as,  by  negligence. 
Clark  v.  Vt.  and  Canada  R.  Co.,  28  Vt.  108. 
25  Vt.  69. 

60.  Railroad  corporations,  under  the  stat- 
utes of  this  State,  are  not  liable  for  conse- 
quential damages  to  lands  not  taken,  arising 
from  a  prudent  construction  and  operation  of 
their  road;  but  are  liable  for  such  damages 
only  by  reason  of  negligence  or  want  of  care. 
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Hateh  V.  Vt.  Central  R.  Co.,  26  Vt.  49.  8. 
C.  28  Vt.  142.  Riehardgcm  v.  Vt  Central  R. 
Co.,  25  Vt  465. 

61.  In  the  award  of  commissioners  for  the 
appraisal  of  damages  for  land  taken  by  a  rail- 
way company,  **and  for  all  damf^s  that  may 
occur  to  the  land  owner  by  reason  of  the  loca- 
tion of  the  railroad  over  his  premises,"  every- 
thing most  be  regarded  as  having  been  consid- 
ered and  included,  which  the  land  owner  would 
suffer  by  the  construction  of  the  road  in  a  pru- 
dent and  reasonable  manner,  and  all  the 
damages  that  would  be  likely  to  accrue  to  him 
by  the  continuance  of  the  road,  managed  and 
taken  care  of  with  reasonable  care  and  pru- 
dence.  Waterman  v.  Conn,  d  Pass.  R.  R. 
Co.,  80  Vt.  610. 

62.  Where  railroad  commissioners  were 
required  to  appraise  to  the  land  owner  all 
damages  which  he  should  be  likely  to  sustain 
by  the  occupation  of  his  land  for  a  railway ;  — 
Beld,  that  the  appraisal  included  the  damage 
done  to  the  land  adjoining  that  taken  for  the 
road,  by  fragments  of  rock  thrown  upon  it  in 
blasting  rocks  in  the  proper  construction  of  the 
road  way,  and  the  damage  done  the  land  by 
going  upon  it  to  remove  such  fragments;  but 
that  the  appraisal  did  not  include  damage  for 
a  cart  way  upon  the  adjoining  land,  used  dur- 
ing the  construction  of  the  road.  Sabin  v. 
Vt.  Central  R,  Co.,  25  Vt.  868. 

63.  Where  lands  are  conveyed  to  a  rail- 
road company  for  the  purposes  of  constructing 
their  road,  their  rights  are  co-extensive  with 
what  they  would  have  been  if  the  lands  had 
been  taken  by  compulsory  process;  and  the 
estimate  of  damages  likely  to  arise  from  the  con- 
templated use  of  the  land  must  be  presumed  to 
have  been  taken  into  account  in  the  price,  in 
the  one  case,  as  well  as  in  the  appraisal  in  the 
other.   Norrie  v.  Vt.  Central  R.  Co.,^  Vt.  99. 

64.  Where  railroad  commissioners  awarded 
land  damages  upon  the  basis  that  the  road  was 
to  be  constructed  in  a  particular  way,  as  repre- 
sented by  the  agent  of  the  company,  but  with- 
out fraud,  and  the  road  was  constrcuted  differ- 
ently ; — Held,  that  an  action  at  law  did  not  lie 
to  recover  increased  damages  occasioned  by  the 
alteration,  since  the  award  stood  In  force,  not 
appealed  from,  or  otherwise  vacated.  BtUman 
V.   Vt  Central  R.  Co..  27  Vt.  500. 

65.  Where  a  railroad  was  laid  over  and 
along  a  plank  road  and  the  road  destroyed, 
and  the  franchise  of  the  plank  road  com- 
pany was  sequestered,  and  the  company 
disorganized  ;—J?<fW,  (1),  that  the  land  did 
not  thereby  revert  to  the  owner  so  as  to 
entitle  him  to  damages  beyond  the  in- 
creased burden  imposed  by  taking  it  for  a 
raiboad  ;  (2),  that  the  loss  of  the  uf  e  of  the 
plank  road,  being  a  loss  in  common  with  the 
whole  public,  was  not  an  element  of  damages ; 


but  (8),  that  for  the  construction  of  a  private 
way  from  his  buildings  to  the  public  highway, 
made  necessary  by  the  substitution  of  the  rail- 
road for  the  plank  road,  the  land  owner  was 
entitled  to  damages.  Bratnard  v.  Missisquoi 
R.  Cb.,48Vt.  107. 

66.  Appeal.  On  an  appeal  to  the  county 
court  from  the  appraisal  of  damages  for 
land  taken  by  a  railroad  company  under  its 
charter ;— jy«W,  that  neither  party  was 
entitled  to  have  the  damages  assessed  by  a 
jur}';  that  such  mode  of  assessment  was  not 
implied  in  the  provision,  that  *'  the  decision  of 
the  county  court  shall  be  final."  Gold  v.  Vt. 
Central R.  Co.,  19  Vt.  478. 

67.  In  the  assessment  of  land  damages  on 
the  laying  of  Iei  railroad,  the  commissioners  act 
judicially,  and  the  claim  for  damages  becomes 
res  a^ftidfeata,  and,  if  not  appealed  from,  the 
award  is  conclusive  upon  the  parties,  like  a 
judgment,  and  cannot  be  collaterally  impeached. 
Butman  v.  Vt  Central  R.  Co.,  27  Vt.  500. 

68.  Where  there  were  conflicting  claims  to 
lands  taken  by  the  Vt.  Central  R.  Co.,  and  the 
company  by  order  of  the  Chancellor,  on  peti- 
tion under  G.  8.  c.  28,  s.  21,  had  deposited  the 
appraised  damages  in  bank  subject  to  the  future 
order  of  the  Chancellor,  and  afterwards,  on 
petition  of  a  claimant  with  notice  to  the  com- 
pany, the  money  was  ordered  to  be  paid  to 
him;— Held,  that  no  appeal  from  such  order 
lay  in  behalf  of  the  company.  Hasusell  v.  Vt 
Central  H.  Co.,  28  Vt.  228.    26  Vt.  100. 

69.  Supreme  court.  Proceedings  to  assess 
land  damages,  where  land  is  taken  for  a  rail- 
road, are  in  the  nature  of  sessions  proceedings, 
not  according  to  the  course  of  the  common  law, 
and  cannot  be  brought  before  the  supreme 
court  by  exceptions.  Courser  v.  Vt.  Central 
R.  Co.,  25  Vt.  476. 

70.  Notice  to  owner.  In  proceedings  to 
condemn  real  estate  to  the  use  of  a  railroad, 
notice,  appraisal,  and  payment  of  damages  to 
the  occupant,  avail  nothing  as  against  the  rights 
of  the  true  owner.  Hagar  v.  Brat  nerd,  44  Vt. 
294. 

71.  Eight  in  land  taken.  A  railway 
company  must,  from  the  very  nature  of  their 
operations,  in  order  to  the  security  of  their 
passengers,  workmen,  and  the  enjoyment  of 
the  road,  have  at  all  times  the  right  to  the 
exclusive  occupancy  of  the  land  taken,  and 
to  exclude  all  concurrent  occupancy  by  former 
owners,  in  any  mode  and  for  any  purpose. 
The  right  of  the  company  to  the  exclusive 
occupancy  must  be,  for  all  the  purposes  of  the 
road,  much  the  same  as  that  of  an  owner  in 
fee.  Redfleld,  C.  J.,  in  Jackson  v.  Rut  d  Bur. 
R.  Co.,  25  Vt.  159.  Isham,  J.,  in  ffurd  v. 
Rut.  A  Bur.  R.  Co.,  25  Vt.  121.  Aldis,  J.,  in 
Ctmn.  A  Pass.  R.  R.  Co.  v.  HolUm,  82  Vt.  47. 
Troy  db  Boston  R.  Co.  v.  Potter,  42  Vt.  265. 
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72.  The  company  may  maintain  trespasB 
for  all  entries  and  acta  of  the  adjoining  land 
owner  upon  the  land  taken,  which  may  in  the 
least  d^ree  embarrass  the  use  of  the  road  for 
the  purposes  for  which  it  was  built— as,  for 
cutting  and  carrying  away  turf  from  between 
the  fences ;  for  building  a  new  farm  crossing ; 
and  for  crossing  the  track  with  teams  at  another 
point  than  the  established  crossing.  Conn,  & 
Pom.  R.  R.  Co.  v.  HoUon,  32  Vt.  43 ;  and  for 
cutting  and  carrying  oflf  the  herbage.  Troy  dt 
Boitan  R.  Co.  v.  Potter. 

73.  Where  a  railroad  company  has  taken 
land  by  survey  and  location,  under  and  accord- 
ing to  the  power  and  authority  conferred  by  its 
charter,  a  parol  reservation  by  the  land  owner 
of  the  herbage  which  should  grow  outside  of 
the  track  of  the  road,  which  was  taken  into 
account  in  the  fixing  of  the  land  damages, 
cannot  be  claimed  against  another  company 
which  has  purchased  the  entire  rights  of  the 
first  company  and  taken  a  lease  of  the  road 
without  knowledge  of,  or  anything  to  indicate 
the  existence  of  such  reservation.    42  Vt.  265 

74.  A  railroad  company,  owning  one  undi- 
vided moiety  of  land  in  fee  and  the  life  estate  of 
A  in  the  other  moiety,  and  being  in  exclusive 
possession,  duly  located  their  road  thereon  and 
appropriated  the  whole  land  to  the  ordinary, 
necessary  and  legitimate  purposes  of  the  road, 
and  continued  to  use  and  possess  the  same 
after  the  termination  of  the  said  life  estate,  to 
the  exclusion  of  the  remainder-man,  and  with 
out  the  i^pnusal  or  payment  of  land  dam- 
ages under  the  statute,  or  otherwise.  Meld^ 
that  the  remainder-man  could  not  maintain 
ejectment  against  the  railroad  company  to  be 
let  into  a  joint  possession  of  the  premises,  but 
must  resort  to  the  statute  to  recover  his  dam- 
ages for  his  interest  so  appropriated.  Austin 
v.  Rutland  R.  Co.,  45  Vt.  215. 

75.  When  subject  to  execution.  A  rail- 
road  company  acquires  only  an  easement  in  the 
lands  taken,  or  conveyed  to  it,  for  the  pdrposes 
of  road  bed  and  depot  accommodations.  This 
is  not  such  an  estate  as  is  subject  to  levy  of 
execution.  ffiU  v.  West.  Vt.  R.  Ci>.,32Vt. 
68. 

76.  Under  the  Vermont  Central  Railroad 
charter,  provision  was  made  for  the  condemna- 
tion of  lands  for  the  use  of  the  road,  and  also 
that  the  corporation  *'may  take  and  hold  all 
such  grants  and  donations  of  land  and  real 
estate  as  may  be  made  to  the  company." 
Certain  lands  were  conveyed  to  the  corporation 
in  common  form  as  in  fee,  which  were  occupied 
by  it  for  road  bed  and  depot  purposes,  and 
afterwards  such  use  was  permanently  aban- 
doned, the  location  being  changed,  ffeld^ 
that  the  lands  did  not  revert,  but  were  held  by 
the  corporation  in  fee,  and  were  subject  to 
levy  of  execution   against  the   corporation. 


Pags  V.  HHneberg,   40   Vt.    81.    Benedict  v. 
Heineberg,  43  Vt.  281. 

77.  Station  house.  A  railroad  company, 
by  erecting  and  opening  their  station  houses  to 
the  public,  impliedly  license  all  to  enter.  Still, 
such  license  is  revocable  as  to  all  except  those 
who  have  legitimate  business  there  growing 
out  of  the  road,  or  with  the  officers,  or  em- 
ployees of  the  company.  As  to  persons  having 
no  business  at  the  stations,  the  company  have 
the  right  to  direct  them  to  depart,  and,  on 
their  refusal  to  do  so,  may  remove  them.  Ha/r- 
rU  V.  Stevens,  31  Vt.  79. 

78.  Any  person  desiring  to  go  upon  the 
cars  has  the  right,  within  a  reasonable  time 
before  the  expected  departure  of  his  intended 
train,  to  enter  the  station  house  for  the  purpose 
of  procuring  a  ticket  and  getting  on  board,  and 
to  remain  there  until  the  departure  of  the  train, 
then  soon  to  leave,  which  he  intends  to  take ; 
and  this,  whether  he  has  purchased  a  ticket,  or 
not,  unless  the  rules  of  the  company  require 
the  purchase  of  a  ticket  before  entering  the 
cars.  What  is  such  reasonable  time  of  coming 
and  stay  depends  upon  the  circumstances  of  the 
particular  case.    lb. 

79.  This  right  may  be  forfeited  by  improper 
conduct,  or  by  the  violation  of  the  rules  and 
regulations  of  the  company.    lb. 

80.  If,  after  being  requested  to  leave,  he 
intends  to  rely  upon  his  right  to  stay,  it  is  but 
reasonable  that  he  should  make  known  his 
intent,  if  not  otherwise  known,  to  the  person 
making  the  request.    lb. 

VI.    Construction  of  Road. 

81.  Bights  and  duties  as  to  adjoining 
lands.  A  railroad  company  in  constructing 
their  railroad  made  an  excavation  upon  their 
own  land,  but  so  near  the  line  of  the  plain- 
tiff's land  adjoining,  that  the  soil  of  the  plain- 
tiff's land,  without  any  artificial  weight  being 
placed  thereon,  slid  into  the  excavation.  Held, 
that  the  company  was  liable  in  an  action  there- 
for. Richardson  v.  Vt.  Central  R.  Co.,  25  Vt. 
465 ;  and  see  Beard  v.  Murphy,  37  Vt.  99.  26 
Vt.  63. 

82.  —stream  of  water.  A  railroad  cdm- 
pany  is  liable  for  stopping  or  diverting  a  stream 
of  water,  to  the  injury  of  a  neighboring  pro- 
prietor. Hatch  V.  Vt.  Central  R.  Co.  25  Vt. 
49. 

83.  —surface  water.  A  railroad  company 
may,  as  a  question  of  care  and  prudence,  as  well 
be  required  to  have  regard  to  the  prevention  of 
damage  to  a  land  owner  by  the  accumulation  of 
surface  water  merely,  as  by  a  running  stream, 
where  the  geographical  formation  and  sur- 
rounding circumstances  are  such  as  to  make  it 
apparent  to  reasonable  men  that  such  precau- 
tions are  necessary ;  and,  ordinarily,  what  is  a 
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reasonable  performance  of  duty  in  this  respect, 
under  a  given  state  of  circumstances,  is  a  ques- 
tion of  fact,  and  not  of  law.  Waterman  v, 
Conn,  it  Pass.  H.  R,  Co,,  80  Vt.  610. 

84.  —dam.  A  railroad  company  was  held 
liable  for  damages  occasioned  by  the  breaking 
away  of  an  embankment  and  dam  across  a 
stream,  by  reason  of  its  imperfect  construction 
by  the  company,  which  was  designed  and  built 
for  the  track  of  the  road,  although  at  the  same 
time,  by  arrangement  with  the  land  proprietors, 
designed  for  the  purpose  of  creating  a  reservoir 
for  the  use  of  mills  upon  the  stream  ; — the 
work  being  primarily  for  the  purpose  of  making 
a  road  way,  and  at  the  same  time  cheaper  for 
the  company,  and  the  stockholders  not  object 
ing.    Jones  v.  WeeL  Vt  M,  Co.,  27  Vt.  899. 

85.  — highway.  A  railroad  company,  in  the 
prudent  and  reasonable  mode  of  constructing 
their  railroad,  raised  a  high  embankment  cross- 
ing a  highway  and  made  a  cut  upon  their  own 
land,  all  near  to  and  in  front  of  the  plaintiffs 
house,  so  as  to  obstruct  and  render  difficult  any 
passage  between  the  house  and  the  highway. 
In  an  action  to  recover  for  such  consequential 
damage  ^—Heldy  that  under  a  charter  requiring 
compensation  to  be  made  for  lands  taken,  the 
company  was  not  liable  for  damage  to  lands 
merely  injuHouely  affected  ;  and,  there  being  no 
evidence  that  the  plaintiff  was  in  fact  owner  of 
the  fee  of  the  highway,  held,  that  the  plaintiff 
could  not  recover.  Hiehardaon  v.  Vt.  Central 
R,  Co.,  25  Vt.  465 ;  and  see  Hatch  v.  mme,  25 
Vt.  49. 

86.  A  requirement  in  a  railroad  charter, 
that  the  company  shall,  in  crossing  a  highway, 
restore  the  highway  to  its  former  state  of  use- 
fulness, as  near  as  may  be,  and  to  the  accept- 
ance of  the  selectmen,  is  not  a  condition  pre- 
cedent to  tlie  right  to  cross.  Richardson  v.  Vt. 
Central  R.  Co. 

87.  Held,  that  a  declaration  against  a  rail- 
road corporation  alleging  that  the  defendant  in 
constructing  its  railway  across  a  highway  made 
a  deep  cut  across  the  same,  and  had  neglected 
and  refused  to  build  any  bridge  or  construct 
any  crossing  whatever  for  the  accommodation 
of  said  highway  and  the  persons  wishing  to 
travel  over  the  same,  whereby  the  plaintiff  is 
wholly  cut  off  from  all  approach  to  and  from 
his  farm  and  farm  buildings,  over  and  by  means 
of  said  highway,  discloses  no  cause  of  action  ; 
shows  no  positive  injury  to  the  plaintiff,  but  a 
non-feasance  merely.  Ruck  v.  Conn,  d  Pass. 
R.  R.  Co.,  42  Vt.  370. 

88.  The  liability  of  the  railroad  company 
for  such  default  is,  under  the  statute,  to  the 
town.    Hf. 

89.  Railroad  companies,  under  the  right  of 
crossing  a  highway,  acquire  no  right  to  build 
their  station  houses  in  the  highway.  Stette  v. 
Vt.  Central  R.  Co.,  27  Vt.  108. 


90.  —fences.  Under  the  charter  of  the  Vt. 
Central  R.  Co.,  which  contained  no  provision 
as  to  the  obligation  to  fence  the  road  i—Held, 
that  such  obligation  rested  primarily  upon  tlie 
company,  both  as  part  of  the  compensation  to 
land  owners  and  as  a  necessary  precaution  to 
running  the  trains  with  safety;  and  that  an 
action  lay  for  a  neglect  to  fence  the  road,  by 
means  whereof  the  plaintiff's  cattle  straying 
upon  the  road  were  injured.  Qaimhy  v.  Vt.  Cen- 
Iral  R.  Co.,  28  Vt.  887.  27  Vt.  148.  Trou>  v. 
Vt.  Central  R.  Co.,  24  Vt.  487. 

91.  A  railroad  company,  after  they  have 
opened  the  fields  of  an  adjoining  landholder  for 
work  and  have  begun  constructing  their  road, 
are  bound  to  use  all  reasonable  and  prudent 
means  to  restrain  the  cattle  of  the  land  owner 
from  straying  from  his  land  upon  the  railroad 
track,  and  to  prevent  the  irruption  of  other 
cattle  into  his  lands  from  their  line  of  road. 
(Whether  they  are  bound  to  fence  their  track, 
before  or  as  soon  as  they  begin  constructing 
their  road,  was  not  decided.)  Holden  v.  Rut- 
land dk  Burlington  R.  Co.,  80  Vt.  297. 

92.  Under  the  statute  requiring  railroad 
companies  to  fence  their  tracks, they  are  bound 
so  to  do,  at  least,  as  soon  as  they  commence 
running  their  road.  Clark  v.  Vt.  <t  Can.  R. 
Co.,  28  Vt.  108.    80Vt.  806. 

93.  The  duty  of  a  railroad  company,  under 
the  statute  requiring  them  to  build  and  main- 
tain a  sufficient  fence  upon  each  side  of  their 
road,  is  satisfied  by  their  putting  up  and  main- 
taining bars  at  a  farm  crossing  ;  and  where  the 
land  owner  refused  to  have  bars  put  up,  insist- 
ing that  there  should  be  gates,  and  so  the  cross- 
ing remained  unfenced,  whereby  his  catttle 
passed  upon  the  track  and  were  killed  ;—Held, 
that  the  escape  of  the  cattle  was  his  fault,  and 
not  that  of  the  company ;  and  ?ield,  that  if, 
as  he  insisted,  there  was  an  agreement  that  the 
company  should  put  up  gates  instead  of  bars, 
his  action  should  be  upon  the  contract  to 
recover  his  damages.  Hurd  v.  Rut.  <fc  Bur.  R. 
Co.,  25  Vt.  116. 

94.  The  obligation  of  a  railroad  company  to 
fence  the  margins  of  their  railroad  track, 
extends  only  to  the  owner  or  rightful  occupier 
of  the  adjoining  fields,  and  to  cattle  rightfully 
hi  such  adjoining  fields,  and  not  to  mere  tres- 
passers there.  Jackson  v.  Rut.  dt  Bur.  R.  Co., 
25  Vt.  150.  Morse  v.  same,  27  Vt.  49.  BenUs 
V.  Conn.  <fe  Pass.  R.  R.  Co.,  42  Vt.  875. 

96.  The  plaintiff's  horses  escaped  from  his 
pasture,  situate  a  mile  or  a  mile  and  a  half  dis- 
tant, and  got  upon  the  defendant's  railroad 
near  the  depot  where  the  railroad  was  not 
fenced,  and  were  there  run  over  by  the  defend- 
ant's train,  without  negligence  in  the  running 
of  the  train.  By  the  defendant's  charter,  it  was 
required  **to  build  and  maintain  a  sufficient 
fence  upon  each  side  of  its  railroad,  through 
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the  whole  route  thereof. "  Held^  that  the 
plaintiff  could  not  recover.  Jackson  v.  Rut.  A 
Bur.  R.  Co.    25  Vt.  150. 

96.  A  railroad  company  was  properly 
enjoined  from  planting  willow  trees  along  the 
margins  of  their  railroad  line,  for  the  purpose 
of  a  fence,  which  would  by  their  roots  and 
shade  injure  the  adjoining  land— no  strong  and 
controlling  necessity  being  shown  for  such 
mode  of  fencing  the  road.  Brock  v.  Conn.  <t* 
P<m.  R.  R.  Co.,  86  Vt.  378. 

97.  Oontracts  for  constrnctioa— Oon- 
stitntional  questioii.  G.  S.  c.  28,  s.  72. 
making  railroad  companies  liable  to  day 
laborers,  employed  by  the  contractors  for 
building  it,  for  labor  actually  performed,  upon 
giving  a  specified  notice,  is  not  unconstitutional 
as  to  contracts  thereafter  made,  though  there 
was  no  such  provision  in  the  special  charter 
previously  granted,  and  no  reservation  therein 
of  power  to  control,  alter  or  amend ;— and  such 
provision  extends  to  laborers  under  »u6- contrac- 
tors, and  covers  the  use  of  the  laborer's  horse 
and  cart  used  by  him.  Branin  v.  Conn.  & 
Pom.  R.  R.  Co.,  81  Vt.  214. 

98.  Beference  to  engineer.  A  contract 
for  work  in  constructing  a  railroad  had  a 
provision  authorizing  the  company  to  retain  in 
their  hands,  for  the  payment  of  the  laborers, 
such  an  amount  of  the  monthly  estimates  as 
the  engineer  might  deem  proper  for  that  pur- 
pose, and  to  adopt  measures  for  its  disburse- 
ment,  such  as  he  might  consider  judicious  ;— 
Held,  that  the  contractor  could  enforce  no 
claim  against  the  corporation  except  for  the 
balance  due  after  sufficient  had  been  retained 
to  pay  the  laborers,  under  the  decision  of  the 
engineer ;  and  that  the  money  so  retained  was 
not  the  property  of  the  contractor,  nor  subject 
to  be  taken  by  trustee  process,  but  was  held  by 
the  corporation  in  trust  for  the  laborers ; — and 
so  held  as  to  a  sub-contract  made  subject  to 
the  provisions  of  the  principal  contract  with 
the  corporation.  Joslyn  v.  Merrow,  25  Vt. 
185. 

99.  The  provisions  of  a  contract  between  a 
railroad  company  and  a  contractor  for  building 
the  railroad,  that  *Hhe  engineer  shall  be  the  sole 
judge  of  the  quantity  and  quality  of  the  work 
specified,  and  from  his  decision  there  shall  be 
no  appeal,'*  and  that,  in  case  of  alterations, 
''such  allowances  or  deductions  shall  be  made 
therefor  as  the  engineer  may  deem  fair  and 
equitable  to  both  parties,"  constitute  the 
engineer  the  sole  umpire  ;  and,  unless  the  com- 
pany fail  to  furnish  a  suitable  engineer,  no 
recovery  can  be  had  for  work  done  under  such 
a  contract,  without  or  beyond  his  estimates, 
unless  upon  the  most  irrefragable  proof  of 
mistake  in  fact,  corruption  in  the  engineer,  or 
positive  fraud  in  the  company  in  procuring  an 
underestimate,     Vandencerker  v,  Vt.  Central 


R.  Co.,  27  Vt.    130.     HerriAk  v.  Belknap,  Ih. 
678.     Ih.   700. 

100.  A  provision  in  a  contract  for  construct- 
ing a  railroad,  that  estimates  should  be  made 
by  *Mhe  engineer,"  was  held  to  apply  to  other 
engineers— as,  the  resident  engineer — and  not 
exclusively  to  the  chief  engineer.  Herriek  v. 
Belknap. 

101.  The  provision  in  a  contract  for  the 
construction  of  a  railroad  was,  that  it  should  be 
done  to  the  acceptance  of  the  engineer.  Held, 
that  this  referred,  as  to  a  final  acceptance,  to 
the  chief  engineer  of  the  company ;  and,  when 
the  company  had  no  such  officer,  that  payment 
for  the  work  done  could  be  claimed  without  an 
award  of  acceptance.  Barker  v.  Troy  db  But. 
R.  Co.,  27X1.  766. 

102.  A  contract  providing  for  monthly 
estimates  of  the  contractor's  work  done,  to  be 
made  by  the  engineer,  according  to  which 
estimates  the  contractor  is  to  be  paid,  imports 
an  accurate  measurement  and  final  estimate  for 
each  month,  and  not  a  mere  proximate  and 
conjectural  estimate.  Herriek  v.  Belknap,  27 
Vt.  678.     Bai-ker  v.  Belknap,  27  Vt.  700. 

103.  Where  the  defendants,  a  railroad  com- 
pany, had  made  a  contract  in  writing  with  B 
for  the  construction  of  their  railroad,  and  B 
had  sub-let  to  the  plaintiff  a  part  of  the  work, 
and  the  plaintiff,  under  the  direction  of  the 
defendant's  engineer,  had  done  some  extra 
work  beneficial  to  the  defendants ; — Held,  that 
the  plaintiff  could  not  recover  therefor  against 
the  defendants — the  engineer  having  no 
authority  under  his  general  duties  as  engineer, 
or  otherwise,  to  bind  them  by  any  contract,  and 
there  being  no  evidence  that  the  defendants 
consemed  to  have  the  work  done  on  their  credit, 
and  the  defendants  contract  being  with  B,  and 
not  the  plaintiff;  that  the  plaintiff's  remedy,  if 
any,  was  against  B.  Thayer  v.  Vt.  Central  R. 
Co.,  24  Vt.  440.  Vandencerker  v.  same,  27 
Vt.  125,  189.  Herriek  v.  Belknap,  27  Vt.  678. 
Ih.  777. 

104.  A  court  of  equity  has  jurisdiction  of  a 
claim  for  work  done  above  the  estimates  of  an 
engineer  under  a  contract  which  makes  the 
award  of  the  engineer  final,  if  the  award  was 
fraudulent,  or  procured  by  undue  influence. 
Herriek  v.  Belknap,  Ih.  700. 

105.  "  Per  mile."  A  contract  to  construct 
a  railroad  between  certain  termini  at  so  much 
per  mile,  was  field  to  include  side  tracks  and 
turn  outs,  so  that  the  contractor  could  not 
charge  extra  therefor.  Barker  v.  Troy  dk  R. 
R.  Co.,  27Vt.  766. 

106.  Measore  of  damages.  Where  the 
plaintiffs  sued  a  railroad  corporation  to  recover 
for  the  building  of  its  railroad,  but  the  road  was 
not  completed  by  the  time  stipulated  in  the 
contract,  but  was  finally  accepted  ',—Held,  that 
the  defendant  could  not  claim  against  the  plain- 
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tiff  the  interest  paid  or  allowed  to  its  stock, 
holders,  agreeably  to  its  by-laws,  upon  their 
assessments,  between  the  time  set  in  the  eon 
tract  for  the  completion  of  the  road,  and  the 
time  when  it  was  actually  completed.    lb, 

107.  The  plaintiff,  by  his  contract  with  a 
railroad  corporation  for  building  its  railroad, 
was  to  receive  a  certain  part  of  his  compensation 
in  the  stock  of  the  corporation.  Upon  finishing 
the  work,  the  plaintiff  demanded  payment, 
which  the  defendant  refused,  because,  as  the 
fact  was,  the  contract  had  not  been  fully  per 
formed  according  to  its  terms,  and  because  the 
plaintiff  demanded  more  than  was  due  him. 
The  stock  was  then  worth  but  33  per  cent  of  its 
par  value.  It  being  determined  that  the  plain- 
tiff, upon  equitable  grounds,  was  entitled  to 
recover,  though  a  less  price  than  that  stipu- 
lated ;—Held,  that,  on  like  equitable  grounds, 
the  recovery  for  that  portion  of  the  claim 
payable  in  stock  should  be  only  for  the  value  of 
the  stock  at  the  highest  market  price  between 
the  commencement  of  the  suit  and  the  judg- 
ment; oTy  the  plaintiff  could  take  a  present 
delivery  of  the  stock,  at  his  election.    lb. 

VIL    Rights,    Duties    and    Liabilities   in 
Management  of  Road. 

1.  As  carriers, 

108.  —of  mercliandise.  A  railroad  com- 
pany, chartered  with  power  to  transport  both 
**persons  and  property,"  are  liable  as  common 
carriers  in  the  transportation  of  cattle  and  live 
stock,  where  they  have  undertaken  such  trans- 
portation for  hire  for  such  persons  as  choose  to 
employ  them,  although  this  is  not  their  princi- 
pal employment,  but  only  incidental  and  sub- 
ordinate. KimbaU  v.  Rut,  d  Bur,  E,  Co,,  26 
Vt.  247. 

109.  Special  agreement.  Common  car- 
riers may,  by  express  agreement,  change  their 
relations  and  become  private  carriers,  pro  hoc 
vice.  The  defendant,  a  railroad  company,  for 
a  given  reasonable  reward  or  hire,  proffered  to 
transport  cattle  as  common  carriers ;  and  for  a 
less  sum,  to  supply  the  necessary  means  of 
transportation,  using  all  reasonable  care  and 
diligence,  the  owner  assuming  all  other  risks  of 
the  transportation.  An  express  contract  of  this 
latter  kind  was  upheld  and  the  company  held 
not  liable  as  common  carriers  for  injury  to  the 
cattle  during  transportation.     lb. 

110.  In  an  action  against  a  railroad  com- 
pany for  not  delivering  the  plaintiff's  goods  by 
the  time  fixed  by  a  special  parol  agreement,  the 
defendant  set  up,  against  proof  of  the  agree- 
ment, a  writ  ten  receipt  enumerating  the  articles, 
price  of  freight  and  that  it  was  prepaid  ;  which 
receipt  the  plaintiff  took  on  delivering  the  goods 
and  pajring  the  freight.     To  this  receipt  was 


I  added  a  stipulation  to  forward  the  goods,  but 
subject  to  a  printed  condition  Indorsed  that  the 
company  would  not  guaranty  any  special  dis- 
patch, **unless  made  the  subject  of  express 
stipulation  in  writing."  Meld,  that  if  the  plain- 
tiff,  not  reading  the  paper  before  the  departure 
of  his  goods  nor  knowing  of  this  provision, 
understood  the  paper  to  be  merely  a  receipt  or 
voucher  to  show  that  the  freight  had  been  pre- 
paid, and  in  the  exercise  of  reasonable  and 
ordinary  judgment  and  understanding  in  the 
transaction  of  business,  had  a  right,  from  what 
was  said  and  done  at  the  time,  so  to  understand 
it,  then  the  taking  and  keeping  of  the  paper 
was  not  conclusive  evidence  of  the  contract, 
but  the  true  contract  could  be  shown  by  parol ; 
that  there  was  one  element  lacking  to  make  the 
paper  operative  as  a  binding  contract,  viz. :  a 
mutual  understanding  that  the  paper  was 
delivered  and  accepted  as  a  contract.  King  v. 
Woodbridge,  84  Vt.  665. 

111.  Notices,  &c.  The  general  liability  of 
a  common  carrier  can  be  restricted  or  dimin- 
ished by  an  express  or  special  contract ;  but  a 
general  notice  by  a  carrier  to  the  public,  limit- 
ing his  obligations  as  a  common  carrier,  affords 
no  evidence  of  such  contract,  even  if  the  exist- 
ence and  contents  of  the  notice  are  brought  to 
the  actual  knowledge  of  the  party;  for  the 
implication  is  as  strong  that  the  owner  intended 
to  insist  upon  his  rights  and  the  duties  of  the 
carrier,  as  it  is  that  he  assented  to  their  quali- 
fication. Kimball  v.  Hut.  db  Bur.  R.  Co.,  26 
Vt.  247.  Blumenthal  v.  Brainerd,  38  Vt  402. 
Farm.  &  Mech.  Bank  v.  Ckamplain  Tr.  Co., 
23  Vt.  186. 

112.  But  such  notice,  when  its  terms  are 
reasonable  and  just  and  are  assented  to  by  the 
owner,  may  limit  the  liability  as  carrier,  but 
not  to  exempt  the  carrier  from  liabilitj^  for 
negligence.  Kellogg,  J.  88  Vt.  410.  23  Vt. 
206.     40  Vt.  326. 

113.  A  railway  company  cannot,  by  their 
printed  notices,  receipts  and  regulations,  even 
when  brought  to  the  notice  of  the  shipper,  so 
limit  their  responsibility  that  they  can  carry 
freiglits  for  a  reward,  and  at  the  same  time  not 
be  liable  for  a  failure  to  exercise  ordinary  care 
in  carrying  them.  Mann  v.  Bircha/rd,  40  Vt. 
326. 

114.  Delivery  to  connecting  road.  A 
box  of  goods  marked  and  directed  to  B  at  Bos- 
ton, was  delivered  to  a  railroad  company  at 
Saratoga  Springs  for  transportation  over  their 
road  on  its  way  to  Boston.  The  company 
gave  a  receipt  as  follows :  "Received,  Saratoga 
Springs,  Sept.  17,  from  B,  &c.,  one  box,  to 
forward  to  Castleton  for  B,  Boston,  Mass., 
&c."  Castleton  was  the  terminus  of  this  road, 
which  there  connected  with  another  road,  and 
that  with  others,  forming  a  line  from  Saratoga 
Springs  to  Boston.    Held,  (1),  that  the  legal 
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duty  of  the  company,  as  carrier,  was  not  only 
to  carry  safely  toCastl^ton,  but  there  to  deliver 
the  box  to  the  next  connecting  road  in  the 
line;  (3),  that  the  non-arrival  of  the  box  in 
Boston,  and  its  loss,  were  Bufficieni  prima  fade 
eyidenoe  of  negligence  to  throw  upon  the  com- 
pany the  burden  of  proving  the  delivery  to  the 
next  carrier  at  Castleton.  BrintnaU  v.  Bar. 
d  WhitehaU  R.  Co.,  82  Vt.  665. 

115.  Where  liability  as  carrier  ends. 
The  responsibility  of  the  carrier  of  goods,  as  a 
common  carrier,  continues  after  the  arrival  of 
the  goods  at  the  place  of  destination,  until  they 
are  ready  to  be  delivered  at  the  usual  place  of 
delivery,  and  the  owner  or  consignee  has  had 
a  reasonable  opportunity,  during  the  hours 
when  such  goods  are  usually  delivered  there,  of 
examining  them  so  far  as  to  Judge  from  their  out- 
ward appearance  of  their  identity  and  whether 
they  are  in  a  proper  condition,  and  to  take 
them  away ;  and  it  is  the  duty  of  the  owner, 
or  consignee,  under  the  contract  of  carriage,  to 
take  notice  of  the  course  of  business  at  the 
station  of  delivery,  and  of  the  time  of  the 
arrival  of  the  train  when  his  goods  may  be 
expected  at  the  place  of  delivery,  and  to  be 
ready  to  receive  them  in  a  reasonable  time 
after  their  arrival  and  when  in  the  common 
coarse  of  business  they  may  be  fairly  expected 
to  be  ready  for  delivery.  Blumenthal  v. 
Brainerd,  88  Vt.  402.     42  Vt.  705. 

1X6.  This  reasonable  opportunity  is  not  to 
have  reference  to  the  peculiar  situation  and 
circumstances  of  the  consignee,  but  is  to  be  such 
as  would  give  to  a  person  residing  in  the 
vicinity  of  the  place  of  delivery,  and  informed 
of  the  usual  course  of  business  in  the  matter  of 
the  unloading  and  delivery  of  goods  of  that 
char^ter,  and  also  informed  of  the  time  when 
the  goods  may  be  expected  to  arrive,  suitable 
opportunity,  within  the  usual  business  hours 
for  delivering  such  goods  after  they  had  been 
placed  in  readiness  for  such  delivery,  to  come 
to  the  place  of  delivery,  inspect  the  goods,  and 
take  them  away.     lb. 

117.  After  the  goods  are  ready  for  delivery, 
and  the  owner  or  consignee  has  ha  d  a  reason- 
able opportunity,  during  the  hours  when  such 
goods  are  usually  delivered,  to  examine  and 
remove  them,  it  then  becomes  the  duty  of  the 
carrier,  if  the  goods  are  not  called  for,  to  store 
and  preserve  them  safely  and  in  readiness  for 
delivery  when  duly  called  for ;  and  then  the 
carrier  is  released  from  his  responsibility  as  a 
conmaon  carrier,  and  becomes  liable  as  a  ware- 
house-man.   lb. 

118.  Where  the  goods  arriving  by  railroad 
had  remained  in  store  ready  for  delivery  to  the 
consignee  for  seven  days,  and  were  then  stolen ; 
—Beldy  that  the  responsibility  of  the  railroad 
company,  as  common  carrier,  had  ceased 
before  the  theft.    lb. 


119.  Negligence— Borden  of  proof.  In 
an  action  against  a  railway  company  for  neg- 
lect to  carry  goods  through  to  their  destination 
with  proper  dispatch,  the  case  rested  upon  the 
question  of  the  exercise  by  the  defendant  of 
ordinary  care  and  diligence,  ffekt,  that  the 
burden  was  upon  the  plaintiff  to  prove  the  want 
of  such  care  and  diligence ;  but  that  an  unusual 
and  unexplained  delay  and  failure  to  deliver 
the  goods  according  to  the  general  course  of 
business  were  sufficient  prima  faae  evidence  of 
such  want  of  ordinary  care.  Ifann  v.  Bireh- 
ard,  40  Vt.  826 ;  and  see  Ikt^  ▼.  Bidl^,  16  Vt. 
48.    Brintnall  v.  8ar,  d  W,  R,  Co,  82  Vt.  666. 

120.  Oarriage  beyond  their  own  road. 
Railroad  companies,  as  common  carriers,  may 
make  valid  contracts  to  receive  freight  at,  or  to 
convey  it  to,  points  beyond  the  limits  of  their 
own  road,  either  by  land  or  water,  and  thus 
become  liable  for  the  acts  and  neglects  of 
other  carriers,  not  under  their  control  Noyei 
V.  Rut.  <J&  Bur.  R.  Co.,  27  Vt.  110.  Farm,  d 
Meeh,  Bank  v.  ChampUUn  Tr,  Co,,  28  Vt. 
186.     Morw  V.  Brainerd,  41  Vt.  560. 

121.  Such  contract  may  be  express  or 
implied.  Vermont  courts  have  not  gone  to  the 
extent  of  holding,  with  the  English  courts,  that 
the  receipt  of  goods  destined  and  directed  to  a 
point  beyond  the  line  of  their  own  road, 
imports  an  obligation  of  the  company  to  deliver 
at  the  place  of  destination  ;  but  only  to  trans- 
port and  deliver  to  the  next  connecting  road ; 
unless  there  is  a  stipulation  express  or  implied 
to  deliver  at  a  point  beyond.  Morn  v.  Brain- 
erd, 

122.  A  contract  so  to  transport  safely  and 
deliver  was  implied  from  the  circumstances  of 
this  case,  viz.:  That  the  several  connecting  rail- 
roads had  a  business  arrangement  by  which 
they  constituted  one  line  of  transportaticm ; 
that  property  was  sent  through  without  change 
of  cars,  and  at  a  single  through  price,  fixed  at 
the  place  of  departure  and  paid  in  gross  at 
either  end  of  the  route ;  and  that  the  property 
was  billed  through  as  **from  Swanton,  Vt.,  to 
Medford,  Mass.,"  and  was  so  upon  the  way- 
bill, &c.    lb, 

123.  The  station  agent  at  Ludlow  on  the 
defendant's  railroad  billed  the  plaintiff*s  goods 
through  to  Charlestown,  Mass.,  a  point  upon  a 
connecting  railroad,  and  gave  a  receipt  of  pay- 
ment for  **  transporting  the  goods  from  Ludlow 
to  Charlestown."  This  was  the  usual  course  of 
business  upon  the  defendant's  road.  HM, 
that  these  facts  were  properly  submitted  to  the 
jury  as  tending  to  prove  a  contract  to  trans- 
port the  goods  through  to  Charlestown.  Mann 
V.  Birehard,  40  Vt.  826. 

124.  A  railroad  company  received  for  trans* 
portation  a  box  of  goods  directed  to  a  place  be- 
yond the  terminus  of  its  own  road,  and  gave  and 
signed  a  receipt  therefor,  as  follows :  ** Vermont 
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Central  Railroad  Co.,  BurlingtOD,  Sept.  13, 
1866.  (Mark  and  Numbers,  W.  R.  Lewis, 
Brooklyn,  Iowa.)  Received  from  W.  R.  Lewis 
1  Box,  weight  850,  numbered  and  marked  as 
above,  which  the  company  promises  to  for- 
ward by  its  railroad,  and  deliver  to or 

order,  at  its  depot  in he  or  they  first 

paying  freight  for  the  same,  at  the  rate  cus- 
tomary per  ton  of  2,000  pounds.  N.  B.  If 
merchandise  be  not  called  for  on  its  arrival,  it 
will  be  stored  at  the  expense  and  risk  of  the 
owner."  Held,  by  a  majority,  that  the  receipt 
constituted  a  contract  to  carry  the  box  to  its 
ultimate  destination,  Brooklyn,  Iowa;  but 
Barrett,  J,,  contending,  that  the  contract  would 
be  performed  by  transporting  the  box  to  the 
terminus  of  the  defendant's  railroad,  and  that  the 
duty  of  the  defendant  would  then  be  to  deliver 
the  box  for  further  transit  according  to  the 
established  rules  and  usages  of  the  business. 
Outts  V.  Brainerd,  43  Vt.  566. 

125.  A  carrier  of  passengers  by  railroad 
rightfully  running  his  cars  over  the  railroad  of 
another,  but  over  which  he  has  no  control 
beyond  that  of  running  his  own  cars  upon  it, 
is  not  liable  for  an  injury  to  a  passenger  upon 
that  road,  occasioned  without  his  fault  or  that 
of  his  own  servants,  but  caused  by  the  miscon- 
duct or  negligence  of  the  servants  of  that  road 
over  whom  he  had  no  control.  Sprague  v. 
Smith,  29  Vt.  421. 

126.  Different  rules  of  liability  of  railroad 
companies  as  carriers  of  freight,  and  of  passen- 
gers, beyond  the  line  of  their  own  road,  con- 
sidered.   Ih, 

127.  Throagh  ticket.  Where  the  plaintiff 
at  Boston  called  for  and  purchased  a  through 
railroad  ticket  from  Boston  to  Troy,  which 
route  passed  over  several  connecting  railroads, 
and,  by  a  common  arrangement,  through 
tickets  were  ^Id  at  a  less  price  (which  the 
plaintiff  knew)  than  separate  tickets  for  the 
same  distance,  and  the  ticket  was  stamped 
**  Boston  to  Troy— Good  for  this  day  and  train 
only/*  and  the  plaintiff  had  used  it  for  a  part 
of  that  distance  only  ;—ffeld,  that  one  of  such 
connecting  roads  could  lawfully  refuse  to  carry 
the  plaintiff  upon  said  ticket,  offered  on  a  sub- 
sequent day  and  occasion,  over  the  remainder 
of  the  route  to  Troy.  Shedd  v.  TVoy  ifc  Boston 
R.  Co.,  40  Vt.  88. 

123.  The  plaintiff  bought  a  ticket  over 
(among  others;  the  defendant's  railroad,  with 
checks  attached,  reading:  **  Good  for  one  first- 
class  passage  only  on  presentation  of  this  ticket 
with  checks  attached.'*  On  his  route  over 
defendant's  road  the  conductor  detached  and 
retained  one  of  the  checks,  and  gave  him 
instead  a  conductor's  check,  which  was  equiv 
alent.  Before  arriving  at  the  point  where  the 
conductor's  check  would  take  him,  another 
conductor  took  the  train,  and  called  for  his 


fare,  or  the  production  of  the  check.  The 
plaintiff  had  lost  the  conductor's  check,  and 
could  not  produce  it,  and  so  informed  the  con- 
ductor, and  refused  to  pay  his  fare,  whereupon 
the  conductor  ejected  him  from  the  cars.  Held, 
that  he  was  lawfully  ejected.  Jerome  v.  Smith, 
48  Vt,  280. 

129.  Arrival  of  baggage.  In  regard  to 
passengers'  baggage  which  has  reached  its  final 
destination  by  railroad,  it  is  the  duty  of  the 
company,  upon  its  arrival,  to  have  it  ready  for 
delivery  upon  the  platform  at  the  usual  place 
of  delivery  until  the  owner  can,  in  the  use  of 
due  diligence,  call  for  and  receive  it ;  and  the 
owner  must  call  for  it  within  a  reasonable 
time.  If  he  does  not  within  a  reasonable  time 
call  for  it,  the  liability  of  the  company  as 
carrier  ceases.  The  company  should  then  put 
it  in  their  baggage  room  and  keep  it  for  the 
owner,  and  their  custody  of  it  then  is  only  that 
of  warehouseman.  Ouimit  v.  Hemhaw,  85  Vt. 
605.  (See  Blumenthal  v.  Brainerd,  88  Vt. 
402). 

130.  The  usual  course  of  business  and 
practice  of  a  railroad  company  as  to  the  deliv- 
ery, transfer  or  storage  of  baggage,  is  a  most 
important  element  in  determining  when  the 
transit  ends.     Ouimit  v.  HenehoM, 

131.  A  passenger  arriving  with  baggage 
by  cars  at  a  railroad  station,  is  justified  in 
regarding  the  man  who  handles  and  takes 
charge  of  the  baggage  on  the  arrival  of  that 
train,  as  the  agent  of  the  company  which  has 
brought  the  passenger  there,  the  baggage  master 
of  the  station ;  and  taotice  by  the  passenger  to 
him  while  handling  the  baggage,  in  regard  to 
the  destination  of  the  baggage,  is  notice  to  the 
company.    Ih. 

132.  What  is  baggage.  A  box  contain- 
ing  a  bed,  pillows,  bolster  and  bedquilts,  all  of 
small  value,  belonging  to  a  poor  man,and  which 
accompany  him  while  moving  with  his  wife 
and  family  by  railroad  conveyance,  may  prop- 
erly be  called  baggage.    lb. 

2.  For  negligence. 

133.  Negligence  of  fellow  servant.  The 
plaintiff's  intestate,  who  was  an  engine  driver 
on  the  defendant's  railroad,  was  killed  by  an 
explosion  of  the  locomotive  which  he  was  run- 
ning, such  explosion  occurring  in  consequence 
of  the  neglect  of  the  defendant's  master 
mechanic  to  keep  the  locomotive  in  proper 
repair,  it  being  his  duty  to  inspect,  superintend 
and  direct  all  such  repairs.  The  defendant's 
directors  were  not  guilty  of  any  neglect  in 
furnishing  the  road  with  suitable  machinery 
and  men  and  means  for  repairs,  and  were  ignor- 
ant of  any  defect  in  the  locomotive,  and  the 
master  mechanic  ^^as  skilful  and  competent. 
In  an  action  by  the  administrator  to  recover 
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damages,  under  the  statute,  for  the  death  ;— 
Heldf  that  the  defendant  was  not  liable.  Hard 
V.  Vt  d:  Canada  R.  Co,,  82  Vt.  478. 

134.  It  is  the  duty  of  a  railroad  company  to 
see  to  it  that  the  road  is  equipped  wiUi  suffl 
cient,  suitable  and  safe  engines,  all  requisite 
machinery  and  materials,  and  of  the  necessary 
quality,  and  men  of  the  knowledge,  skill,  care 
and  capacity  necessary  for  the  full,  perfect  and 
faithful  discharge  of  all  the  duties  that  apper- 
tain to  the  positions  they  severally  occupy. 
For  the  faithful  discharge  of  this  obgliation, 
the  company  is  holden  to  each  and  every  per- 
son whom  it  employs  in  the  business  of  run 
ning  the  road.  Having  done  this,  there  is  no 
implied  warranty,  towards  its  servants,  that 
each  shall  faithfully  discharge  his  duty— as, 
to  keep  the  machinery,  in  its  original  safe  con- 
dition ;— and  the  company  is  not,  in  such  case, 
liable  to  one  of  its  servants  for  injuries  occa- 
sioned to  him  by  the  carelessness  or  unfaithful 
ness  of  a  co-servant,  where  both  are  engaged  in 
the  same  general  business— as,  in  running  the 
trains  upon  the  road— although  the  servant  in 
fault  is  superior  in  employment  to  the  one 
injured.    Ih. 

135.  The  defendants,  a  railroad  company, 
had  an  agreement  with  the  R.  &  W.  R.  Co., 
for  their  mutual  interest  and  convenience,  that 
the  R.  &  W.  R.  Co.  might  run  their  engines 
and  trains  over  a  section  of  the  defendants 
road,  upon  which  there  was  a  side  track  lead- 
ing into  a  gravel  pit,  and  a  switch,  of  which  the 
defendants  had  the  exclusive  manf^ment  and 
control.  The  plaintiff,  an*  engineer  of  the  R. 
&  W.  R.  Co.,  in  running  his  engine  over  this 
road,  was  turned  upon  the  side  track  and 
thrown  off  and  injured,  by  reason  of  a  mis- 
placement of  the  switch  through  the  negligence 
of  the  defendants'  servants.  Held,  that  the 
plaintiff  was  lawfully  upon  and  in  use  of  the 
defendants'  road,  and  that  the  defendants' 
owed  towards  him,  as  such,  the  duty  of  pro- 
tection from  their  negligence ;  and  that  he  was 
entitled  to  recover.  Sawyer  v.  Rutland  dt 
BurUngton  R.  Co.,  27  Vt.  370. 

136.  Held,  also,  that  the  plaintiff  and  the 
defendants'  switch  tender  were  not  fellow 
servants.    Jb.    (2  Law  Rep.  Ex.  80.) 

137.  0attl6,&c.,  wrongftillyonroad.  A 
railroad  company  is  responsible  for  reckless- 
nesS)  want  of  common  care,  or  wanton  injury 
to  persons  or  property,  though  unlawfully  upon 
the  railroad.  Jackson  v.  Rut.  <k  Bur.  R. 
Co.,  25  Vt.  150.  Bemis  v.  Conn,  cfc  Paw.  R. 
R.  Co.,  42  Vt.  375.  2'7w/?  v.  Vt.  Central  R.  Co., 
24  Vt.  487.  Morse  v.  Rut  <fe  Bur.  R.  Co., 
27  Vt.  49. 

138.  In  an  action  against  a  railroad  com- 
pany for  negligently  running  their  engine 
whereby  the  plaintiff's  horse  was  injured 
upon  the  track  ',^Held,  that  it  was  not  incum- 


bent on  the  plaintiff,  in  opening  his  caae,  to 
prove  that  according  to  the  ordinary  rules  and 
customary  management  of  railroads,  the  defend- 
ants were  guilty  of  want  of  ordinary  care,  but 
if  the  defendants  desired  the  benefit  of  the  rules 
of  engineering  for  their  exculpation,  they  might 
show  the  custom ;  and  if  not  unreasonable,  of 
which  the  jury  must  judge,  it  would  avail 
them.  Quimby  v.  Vt  Central  R.  Co.,  28  Vt. 
887. 

139.  In  an  action  against  a  railroad  com- 
pany for  injury  to  the  plaintiff's  horse  by  the 
running  of  a  locomotive  engine,  the  court 
charged  that  the  defendants  were  bound  to  the 
exercise  of  ordinary  care  and  prudence,  **such, 
for  instance,  as  a  man  of  ordinary  prudence 
would  use  who  was  the  owner  of  both  the  road 
and  the  horse."  This  illustration  is  in  moat 
cases  just,  but  not  entirely  applicable  to  such  a 
case.  The  defendant,  however,  has  no  reason 
to  complain  of  it,  but  only  the  plaintiff.    Hf. 

140.  The  plaintiff's  oxen  lying  upon  a  rail- 
road track  which  ran  through  the  plaintiff's 
farm,  were  run  over  and  killed  by  a  passing 
train.  Upon  these  facts  alone, — HM,  that 
there  was  no  evidence  of  negligence  to  charge 
the  railroad  company,  and  this  could  not  be 
presumed.  Lyndsay  v.  Conn,  db  Pass*  R.  R, 
Co.  27  Vt.  648. 

141.  Where  an  animal  is  wrongfully  on  a 
railroad  track  as  a  train  is  approaching,  the 
first  and  paramount  duty  of  the  company  and 
its  servants,  when  danger  is  apprehended  from 
such  obstruction,  is  towards  the  safety  of  per- 
sons and  property  on  the  train,  or  otherwise 
lawfully  on  the  track ;  and  as  to  such,  the  law 
demands  the  highest  degree  of  care  and  dili- 
gence. The  next  object  of  attention  is  the 
safety  of  their  own  property.  While  discharg- 
ing these  higher  obligations  and  duties,  they  are 
to  exercise  ordinary  care  to  avoid  injury  to  the 
trespasser;  but  such  ordinary  care  does  not 
require  nor  allow  them  to  run  any  risk  to  life  or 
property  on  the  train,  but  must  be  consistent 
with  such  higher  obligations.  Bends  v.  Conn. 
<fe  Pass.  R.  R.  Co.,  42  Vt.  875. 

142.  Railroad  companies  are  not  bound  to 
regulate  the  general  speed  of  their  trains  on  the 
assumption  that  the  track  will  be  unlawfully 
obstructed.     lb.  879. 

143.  If  an  engineer  uses  such  means  as  are 
usually  sufficient  to  drive  cattle  from  the  track 
without  unnecessary  injury,  the  company 
should  not  be  held  liable  for  injury  to  cattle 
unlawfully  upon  the  track,  though  he  mis- 
judged as  to  the  best  means  to  be  used.  lb, 
881. 

144.  If  tbe  train  is  running  at  its  usual 
speed,  tbe  mere  fact  that  its  speed  is  not  checked 
while  approaching  the  animal,  or  the  mere  fact 
that  tbe  engineer  does  not  see  it  until  so  near 
that  he  cannot  avoid  the  accident,  does  not 
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tend  to  prove  want  of  care  as  to  the  animal ; 
and  whether  the  engineer  should  atop  the  train, 
check  its  speed,  or  even  increase  the  speed, 
depends  upon  what  the  safety  of  the  passengers 
and  train  requires,  and  whatever  this  requires, 
is  allowable  as  to  property  wrongfully  on  the 
track.    lb. 

145.  In  an  action  for  running  over  and  kill- 
ing the  plaintiffs  bull  by  the  defendants'  engine, 
the  court  charged  the  jury  that  the  defendants 
were  bound  to  exercise  due  care  in  the  speed  of 
their  train,  to  use  due  vigilance  while  running 
the  train  in  looking  out  for  obstacles  on  the 
track,  and  due  diligence  in  checking  the  speed 
if  animals  were  seen  wrongfully  on  the  track ; 
and  that  if,  by  the  exercise  of  such  degree  of 
diligence,  the  engineer  would  have  perceived 
the  animal  in  a  position  where  danger  should 
reasonably  have  been  apprehended,  he  should 
have  so  checked  his  speed  as  to  avoid  the  acci- 
dent, if  in  his  power.  Held,  that  the  charge 
was  calculated  to  mislead  the  jury  and  was 
erroneous,  and  judgment  for  the  plaintiff  was 
reversed.    lb. 

146.  Mutual  negligence.  Where  the 
plaintiff  suffered  his  horse  to  run  in  the  highway 
near  a  railroad  crossing,  and  the  horse  getting 
upon  the  track  was  killed  by  a  passing  train, 
and  there  was  no  evidence  of  negligence  in  the 
manner  of  running  the  train  at  the  time  \—Held^ 
as  matter  of  law,  that  the  plaintiff  was  guilty  of 
such  negligence  that  he  could  not  recover, 
although  the  defendant  company  was  guilty  of 
negligence  in  not  having  fenced  its  road— this 
being  a  case  of  mutual  negligence  of  equally 
remote  degree.  Trow  v.  Vt.  Central  R.  Co.^ 
24  Vt.  487. 

147.  Remote  cause.  In  an  action  against 
a  railroad  company  for  neglect  to  keep  a  fence 
along  their  track,  whereby  the  plaintiff's  horse 
escaped  from  his  pasture  upon  the  track,  and 
thence  into  a  rocky  pasture  where  he  got  hurt 
and  lamed  upon  a  rock,  the  court  charged,  that 
'*  if  the  jury  were  satisfied  that  there  was  a 
clear  connection  between  the  escape  of  the  horse 
and  the  injury  received,  then  the  plaintiff  could 
recover,"  &a  Held  erroneous,  for  not  distin- 
guishing between  a  direct  and  a  remote  con- 
nection between  the  defendants'  neglect  and 
the  injury  ;  that  the  defendants  were  liable  only 
for  the  natural  and  direct  consequences  of 
their  neglect,  and  whether  the  consequence  in 
this  case  was  a  natural  and  direct,  or  a  remote 
and  accidental  consequence,  was  a  question  of 
fact  for  the  jury  upon  the  circumstances  of  the 
case,  ffolden  v.  Rutland  dk  BurUngton  R.  Co. 
80  Vt.  297. 

148.  In  such  case,  if  the  defendants,  in  the 
exercise  of  such  care  and  judgment  as  a  prudent 
owner  of  the  horse  would  have  used,  ought  to 
have  foreseen  that  the  horse  escaping  might 
reasonably  be  expected  to  get  into  such  a  pas- 


ture and  so  get  injured,  this  would  be  the  direct 
and  immediate  consequence  of  the  defendants' 
neglect,  and  they  would  be  liable ;  but  if  the 
probability  of  an  injury  from  such  causes  was 
so  remote  as  not  to  be  reasonably  expected  by 
any  one  in  the  exercise  of  such  prudence,  then 
the  result  would  be  properly  attributable  to 
chance  and  accident,  and  they  would  not  be 
liable.  lb.  804 ;  and  see  Saxton  v.  Bacon ,  8t 
Vt.  540. 

149.  Binging  bell.  O.  S.  c.  28,  ss.  55,  56, 
requiring  the  ringing  of  the  bell  or  blowing  of 
the  whistle  of  locomotive  engines  for  at  least 
80  rods  from  road  crossings,  imposes  a  duty 
towards  all  persons  who,  being  lawfully  at  or  in 
the  vicinity  of  the  crossing,  may  be  subjected  to 
accident  and  injury  by  the  passing  of  the  engine  at 
that  place,  though  such  persons  be  not  approach- 
ing, or  in  the  act  of  passing,  the  crossing ; — as, 
where  the  traveler  had  passed  the  crossing  and 
was  driving  his  team  on  the  highway  near  to 
and  parallel  with  the  railroad  track  and  85  rods 
distant  from  the  crossing,  and  his  horses  took 
fright  from  an  approaching  train,  whose 
approach  was  not  duly  signaled,  and  ran  and 
were  injured.  Wakefield  v.  Conn,  d  Pas$.  R^ 
R.  Co.,  37  Vt.  880. 

150.  There  may  be  cases  where,  under  this 
statute,  the  railroad  company  would  be  justified 
in  omitting  to  ring,  or  to  blow,  as  where  to  do 
so  would  increase  the  peril  to  the  traveler.  In 
order  to  excuse  the  omission,  it  would  not  be 
enough  to  show  that  the  engineer  exercised  an 
honest  good  faith  and  intention,  but,  as  matter 
of  defense,  the  company  must  show  that  the 
omission  in  the  given  case,  in  view  of  the  actual 
condition  of  things  at  the  time,  was  in  fact 
reasonable  and  prudent.    Tb. 

151.  Oommunicating  fires.  In  an  action 
against  a  railroad  company  for  damage  from 
fire  communicated  by  their  locomotive  engine, 
the  plaintiff  put  in  evidence  *Uhat  engines  of 
proper  construction  and  suitable  repair  would 
not  scatter  fire  so  as  to  endanger  property  ;  " 
and  the  defendant  had  put  in  evidence  '*  that 
an  engine  [of  theirs]  was  never  suffered  to  go 
on  a  trip  when  not  in  good  condition,  or  when 
defective  in  the  ash  or  fire-pan  and  dampers, 
or  in  the  screen  or  smoke-stack,  which  are  the 
only  places  where  the  fire  can  escape."  Held, 
that  it  was  competent  for  the  plaintiff  then  to 
prove  '*  that  on  or  about  the  time  of  the  fire  the 
engines  used  by  the  defendant,  running  past  the 
buildings  which  were  burned,  generally  and 
habitually  scattered  fire  from  the  ash  pans  and 
smoke-stacks."  Cleaveland  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449. 

152.  In  an  action  on  the  case  against  rail* 
way  managers  for  setting  fire  to  the  plaintiff's 
timber  lands  in  the  running  of  the  trains,  it  is 
no  objection  to  the  declaration,  on  special 
demurrer,  that  it  sets  forth  a  deed,  under  which, 
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as  claimed,  the  managers  aMumed  the  risk  of 
a]l  such  fires,  the  declaration  averring  that 
the  defendants  so  negligently  and  carelessly 
managed  their  engines  that  said  timber  lands 
were  thereby  set  on  fire.  Sargent  v.  Birehardy 
48  Vt.  670. 

153.  A  qUAre.  Whether  any  different  rule 
of  Uw  applies  to  cases  of  injuries  upon  rail- 
roads from  those  applicable  to  injuries  upon 
highways,  viz.  :  as  to  affirmative  proof  of  due 
care  by  the  plaintiff ;  and  as  to  whether  the 
question  of  negligence  is  one  of  law,  or  one  of 
fact,  in  the  particular  case— ^«r^.  See  Swift 
v.  Newbury y  86  Vt.  869.  UUl  v.'  New  Haten, 
37  Vt.  609. 

154.  Platform.  The  plaintiff  was  right- 
fully at  a  railroad  depot  in  the  evening  for  the 
purpose  of  taking  passage  on  the  cars.  Beside 
other  approaches  to  the  platform,  there  were 
stairs  at  the  north  end  leading  to  the  street, 
which  were  open  at  the  top  as  if  for  use.  These 
stairs  and  a  platform  at  the  bottom  of  them, 
about  four  feet  from  the  ground,  had  been  con- 
structed by  the  express  company  for  its  sole 
use,  but  were  on  the  premises  of  the  railroad 
company  and  under  its  control.  The  plaintiff, 
in  attempting  to  pass  down  these  stairs  in  the 
dark  to  the  street,  without  fault  on  her  part, 
fell  from  this  lower  platform  to  the  ground,  but 
striking  beyond  the  limits  of  the  railroad  pre- 
mises, and  was  injured.  Held,  that  the  railroad 
company  was  liable.  Beard  v.  Conn,  dr  Pass. 
B.  B.  Co.,  48  Vt.  101. 

VIII.    Suits  By  and  Aoainht. 

155.  Residence.  The  residence  of  a  rail- 
way corporation,  for  the  purpose  of  its  bringing 
suits,  is  the  county  and  town  upon  the  line  of 
its  road  where  its  principal  office  is  situated,  as 
the  centre  of  its  business  operations.  Conn,  db 
Pass.  B.  B.  Co.  V.  Cooper,  80  Vt.  476. 

156.  Agent  for  service  of  process.  Held, 
that  an  agent  appointed  by  non-resident  rail- 
road trustees  for  the  receiving  of  service  of  pro- 
cess, under  G.  S.  c.  28,  s.  118,  continued  such 
where  his  appointment  had  not  been  revoked, 
although  his  certificate  had  not  been  annually 
renewed  as  required  by  the  statute.  Hamilton 
V.  Wilder,  81  Vt.  696. 

157.  Jurisdiction.  The  courts  of  Vermont, 
as  well  as  of  Massachusetts,  have  jurisdiction  of  a 
railroad  corporation  which  exists  and  operates  its 
railroad  under  and  by  virtue  of  acts  of  the  legis- 
lature of  each  State,  and  where  the  road  is  a 
continuous  line  located  wholly  within  the  two 
States,  being  partly  in  each.  Biehardson  v.  Vt. 
&  Mass.  B.  Co.,  44  Vt.  618. 

158.  Indictment.  An  indictment  cannot 
be  sustained  against  a  railroad  corporation  for 
the  obstructing  of  a  highway  by  its  cars,  while 
the  railroad  is  under  the  sole  management  of  a 


receiver  in  chancery,  over  whose  acts  the  cor- 
poration has  no  control.  State  v.  Vt,  Central 
B.  Co.,  80  Vt.  108. 

159.  Under  a  statute  pn^ibiting  certain 
offenses  against  the  property  of  *'  any  raih-oad 
corporation,"  an  indictment  alleged  the  acts  as 
committed  against  **the  Vermont  Central  Rail- 
road Company."  Held  insufficient,  for  that  the 
expression  *' railroad  company^*  does  not  ex  m 
termini  import  a  corporation  more  than  a 
voluntary  association.  Nor  is  this  aided,  in 
pleading,  by  the  fact  that  the  charter  of  the 

Vermont  Central  Railroad  Company"  declares 
it  to  be  a  public  act.     State  y.Mead,  37  Vt.  722. 

160.  Suit  on  bonds  and  coupons. 
Railway  bonds  and  coupons  are  held  to  be 
negotiable,  and,  like  promissory  notes,  bills  of 
exchange  and  bank  bills,  when  received  as 
money,  are  treated  as  money,  and  form  the 
basis  of  a  recovery  upon  the  common  money 
counts.  So  held  as  to  railroad  bonds.  Conn, 
dt  Pass.  B.  B.  Co.  V.  Newell,  81  Vt.  864. 

161.  Pleading.  In  an  action  against  a 
railroad  company,  the  declaration,  after  alleging 
the  duty  and  neglect  of  the  defendants  to  main- 
tain a  fence  along  their  track,  averred  that  **for 
want  of  such  fence  a  horse  of  the  plaintiff 
escaped  from  his  pasture  and  went  at  large, 
and,  by  means  of  going  at  large  as  aforesaid, 
the  horse  was  greatly  injured,  &c."  Held,  that 
though  this  declaration  might  have  been  ill  on 
demurrer  for  its  generality  and  uncertainty,  it 
was  sufficient  on  motion  in  arrest.  Holden  v. 
But.  d  Bur.  B.  Co.,  80  Vt.  297. 

162.  A  declaration  against  certain  individu- 
als  to  recover  damages  for  cattle  killed  by  an 
engine  which  the  defendants  were  running  upon 
the  Vt.  &  Canada  railroad,  of  which  road  they 
were  in  the  possession,  use  and  occupation,  by 
reason  of  the  want  of  cattle  guards  and  fences 
which  they  had  neglected  to  build,  did  not  allege 
that  the  defendants  were  a  corporation  or  the 
agents  of  a  corporation,  or  trustees,  lessees  or 
mortgagees,  or  in  what  capacity  they  were  run- 
ning the  railroad.  This  was  held  ill  on  demurrer ; 
—that  the  facts  alleged  did  not  impose  upon  the 
defendants  the  legal  duty  to  make  or  maintain 
fences  or  cattle  guards ;  and  that  the  averment 
in  the  declaration,  that  by  reason  of  so  using 
the  railroad  the  defendants  were  bound  to  make 
and  maintain  fences  and  cattle  guards,  was  not 
an  allegation  of  a  fact,  but  an  attempt  to  draw 
a  legal  conclusion  from  what  was  previously 
alleged.  Cooley  v.  Brainerd,  88  Vt.  894.  G. 
S.  c.  28,  s.  47. 


B£AL  PBOPEBTT. 

1.    Severance— Ifanure.    Manure  is  not 
necessarily  real  estate.    It  may  be  real,  or  per- 
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sonal,  according  to  the  circumstances  In  which 
it  is  placed.  When  lying  upon  the  soil  where 
it  was  first  dropped,  without  severance,  it  is  a 
part  of  the  soil,  like  a  clod  of  earth,  loose  stones, 
or  fallen  and  decaying  vegetation,  and  is  real 
estate.  When  severed  from  the  soil,  gathered 
up  and  secured  for  use  elsewhere,  it  is  merely 
a  personal  chattel.  Wheeler,  J.,  in  French  v. 
Freeman,  48  Vl.  95. 

2.  So  of  other  articles  severed  from  the  land 
and  designed  for  removal  and  use  elsewhere. 
8Ume  V.  Proctor,  2  D.  Chip.  114.  Noble  v. 
SyheUer,  42  Vt.  146.  TaU  v.  Seely,  16  Vt. 
221. 

3.  The  owner  of  a  farm  sold  all  the  manure 
upon  it,  agreeing  to  collect  it  and  put  it  in  a 
heap  for  the  purchaser  upon  another  part  of  the 
farm.  He  did  so  collect  and  deposit  the 
manure,  and  received  part  pa3Tnent  therefor. 
Before  the  removal  of  the  manure  by  the  pur- 
chaser, the  farm  owner  sold  and  conveyed 
the  farm  without  reservation,  and  without  any 
knowledge  on  the  part  of  the  grantee  that  the 
manure  had  been  sold.  Held,  that  the  manure 
was  not  an  appurtenance  which  passed  with  the 
farm,  but  had  become  a  personal  chattel  and 
was  at  the  time  of  the  conveyance  the  property 
of  the  purchaser  of  the  manure.  French  v. 
Freeman,  43  Vt.  93. 

4.  Fixtures.  Whether  fixtures  remain  per- 
sonal property  or  become  part  of  the  realty ,  should 
be  determinable  and  should  plainly  appear  from 
an  inspection  of  the  property  itself,  taking  into 
consideration  their  nature,  the  mode  and  extent 
of  their  annexation,  and  their  purpose  and 
object,  from  which  the  intention  would  be 
Indicated.  HiU  v.  Wentutyrth,  28  Vt.  428. 
Sweeteer  v.  Jones,  35  Vt.  322. 

6.  A  chattel  does  not  lose  its  identity  as 
personalty  by  annexation  to  the  freehold,  unless 
substantially  annexed  in  a  manner  which  will 
not  permit  it  to  be  separated  without  material 
injury  to  itself,  or  to  the  freehold.  Nailing  a 
case  of  drawers  to  the  wall  of  a  building,  does 
not  change  their  character  as  personalty.  Cross 
V.  Marston,  17  Vt.  583.     Hill  v.  Wenttcorth. 

6.  Buildings  erected  for  temporary  use  by 
persons  other  than  the  owner  of  the  soil,  and 
not  intended  for  permanent  fixtures,  may  in 
some  cases  be  considered  and  treated  as  per- 
sonal property;  but,  as  between  vendor  and 
vendee,  heir  and  executor,  mortgagor  and 
mortgagee,  all  buildings  which  enhance  the 
value  of  the  estate,  and  are  designed  to  be 
occupied  by  the  owner  thereof,  agreeably  to  the 
principles  of  the  common  law,  become  a  part  of 
the  realty  and  pass  with  it  by  deed,  or  by 
descent.  Lelandv.  OasseU,  17Vt.  403.  PresUm 
V.  Brigffs,  16  Vt.  124.    30  Vt.  766. 

7,  Where  the  defendant's  son,  at  his  own 
eost,  erected  buildings  upon  land  of  the  defend- 
ant and  by  his  license,  and  under  an  agreement 


that  the  son  might  occupy  the  same,  and  that 
the  defendant  would  at  some  time  convey  the 
land  to  him ; — Held,  that  such  buildings  became 
real  estate,  and  that  the  administrator  of  the 
son  could  not  maintain  trover  for  the  buildings, 
upon  the  defendant's  refusing  to  allow  the 
administrator  to  occupy  them,  or  to  remove 
them,  and  refusing  to  pay  for  them.  Leland 
V.  OasseU. 

8.  The  question  whether  a  structure  [as  a 
house]  is  to  be  regarded  as  part  of  the  freehold, 
or  not,  is  [as  to  a  purchaser]  to  be  determined 
by  its  character  and  manner  of  erection,  and 
not  by  the  fact  that  it  was  erected  and  is  owned 
by  some  one  other  than  the  owner  of  the  soil, 
and  that  such  other  person  has  the  right  to 
remove  it.     Powers  v.  Dennison,  80  Vt.  752. 

9.  A  dwelling  erected  under  a  parol  license 
upon  the  land  of  another,  over  a  cellar  partially 
dug  and  stoned,  is  part  of  the  freehold,  and 
passes  by  a  deed  of  the  land  to  a  purchaser 
having  no  notice  of  the  license.    H>. 

10.  Where  the  defendant  for  his  own  use 
erected  a  building  upon  the  land  of  another  by 
his  parol  license,  but  to  be  removed  upon  notice 
of  the  latter,  and  the  building  was  so  erected  as 
to  become  aflixed  to  the  freehold; — Held,  that 
for  the  removal  of  the  building  he  was  liable  in 
trespass  to  a  mortgagee  of  the  land,  who  had 
taken  his  mortgage  after  such  erection  and 
without  notice  of  such  license,  when  the  build- 
ing was  removed  after  the  expiration  of  a 
decree  of  foreclosure  of  the  mortgage  and  the 
plaintiff  had  entered  into  possession  under  his 
decree.     lb. 

11.  Double  windows  and  window  blinds 
made  to  be  used  in  a  house,  but  not  actually 
put  in  place  and  fastened,  nor  otherwise 
annexed  to  it,  and  not  known  of  by  the  pur- 
chaser of  the  house,  were  held  not  to  pass  by 
deed  of  the  house.  Peek  v.  Batehelder,  40  Vt. 
283. 

12.  Where  a  farm  was  leased  on  which  was 
a  hop-yard,  but  no  hop-poles,  and  the  tenant 
purchased  poles  and  set  them  in  the  ground  for 
his  crop  ',—Held,  that  as  against  the  landlord 
and  him  who  had  taken  a  deed  of  the  farm 
while  the  tenant  was  so  in  possession,  he  had  a 
right,  during  his  term,  to  take  up  and  remove 
and  appropriate  the  poles  to  his  own  use.  Wing 
V.  Gray,  86  Vt.  261. 

13.  Potash  kettles  set  in  brick  arches  in  an 
ashery,  in  the  usual  way  for  use,  with  chimneys 
to  the  arches,  and  capable  of  being  taken  out 
without  any  essential  injury  to  the  brick 
work,  are  chattels.  Wetherby  v.  Foster,  5  Vt. 
136. 

14.  Carding  machines  in  a  woolen  factory, 
connected  by  a  band  with  other  wheels  in 
motion,  and  which  remained  stationary  by  their 
own  weight  without  fastening,  were  held,  as 
between  mortgagee  and  creditor  of  the  mort- 
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gagor,  to  be  chattelSi  although  the  machines 
could  not  be  removed  without  taking  them  in 
pieces.     7V>Wm  v.  Francis,  8  Vt.  425. 

15.  Machinery  in  a  woolen  factory,  affixed 
to  the  building  in  the  usual  manner,  some 
parts  with  nails,  some  with  spikes  and  screws, 
and  some  with  cleats,  was  held,  as  between 
mortgagee  and  creditor  of  the  mortgagor,  to  be 
chattels.     8turgi$  v.  Warren,  11  Vt.  488. 

16.  If  articles  of  machinery,  used  in  a  fac- 
tory for  manufacturing  purposes,  are  only 
attached  to  the  building  to  keep  them  steady 
and  in  their  place,  so  that  their  use,  as  chattels, 
may  be  more  beneficial,  and  are  attached  in 
such  a  way  that  they  can  be  removed  without 
any  essential  injury  to  the  freehold,  or  to  the 
articles  themselves,  they  still  remain  personal 
property.  HiU  v.  Wentworih,  38  Vt.  428. 
FuUam  v.  Steams,  80  Vt.  462.  BarUett  v. 
Wood,  82  Vt.  872.  SweeUer  v.  Jones,  86  Vt. 
817. 

17.  An  iron  boiler  of  a  paper-mill,  set  in 
brickwork  laid  on  a  stone  foundation  placed 
upon  the  ground,  the  floor  of  the  building  laid 
up  to  it,  but  in  no  other  way  attached ;  engines 
in  the  same  mill  for  grinding  rags  into  pulp, 
fixed  in  large  oval  tubs,  in  the  usual  way— the 
tubs  standing  on  timbers,  and  the  floor  of  the 
building  scribed  up  to  them,  and  the  engines 
operated  by  a  band  connecting  with  the  iron 
shafting  which  communicated  the  motive 
power ;  and  other  articles  of  machinery  which, 
although  placed  and  used  in  the  mill,  and 
designed  to  remain  there  permanently,  and  nee 
essaryand  usual  for  manufacturing  paper,  were 
attached  to  the  building  and  kept  in  place  only 
by  nails,  spikes,  screws,  nuts,  or  cleats,  were 
held,  as  between  mortgagee  and  creditor  of  the 
mortgagor,  to  be  chattels.     Hill  v.  Wentworth 

18.  Shafting  in  a  mill  for  the  purpose  of 
turning  and  putting  in  motion  the  machinery, 
put  up  by  means  of  hangers  of  iron  bolted  to 
the  beams  and  sills  of  the  building,  is  a  con- 
stituent  part  of  the  mill  as  realty,  as  a  water 
wheel  would  be.  Ih.  So,  as  to  shafting  and 
pulleys.    Harris  v.  Hayne^,  84  Vt.  220. 

19.  The  steam  boilers  of  a  mill,  set  in  brick 
work,  and  the  arch  mouth  and  grate,  the 
engine,  and  the  shafting  and  pulleys,  all  an- 
nexed to  the  mill  for  the  purpose  of  furnishing 
motive  power  to  the  machinery  of  the  mill, 
were  held  to  be  part  of  the  realty,  as  between 
mortgagee  and  the  purchaser  from  the  mort- 
gagor. Harris  v.  Haynes ;  and  as  between 
mortgagee  and  creditor  of  the  mortgagor. 
SweeUer  v.  Jones,  86  Vt,  817. 

20.  Where  machinery  to  be  used  for  a  mill 
is  sold  upon  the  condition  that  it  shall  remain 
the  vendor's  property  until  paid  for,  but  it  is 
understood  that  it  is  to  be  put  to  use  in  advance 
of  the  payment  of  the  price,  and  to  be  so 
annexed  to  the  realty  as  to  become  apparently 


parcel  thereof  and  it  is  thereafter  so  annexed ; 
—Held,  that  the  same  will  pass  to  a  subsequent 
mortgagee  of  the  mill  and  machinery  as  a^painst 
the  conditional  vendor,  where  such  mortgagee 
advances  his  money  and  takes  his  mortgage 
after  such  annexation,  without  notice  of  such 
claim  of  the  conditional  vendor.  Davenport  v. 
ShanU,  48  Vt.  646. 

21.  But  as  to  other  parts  of  the  machinery 
not  so  annexed  until  after  such  mortgage ; — 
Held,  that  the  conditional  vendor  has  the  supe- 
rior  equity.    Tb, 

22.  Becaption.  The  right  of  the  owner 
of  a  chattel  to  reclaim  it,  when  wrongfully 
taken  from  him  or  appropriated,  does  not  exist 
where  it  has  lost  its  identity,  or  has  been 
annexed  to  the  freehold.  Jackson  v.  Walton, 
28  Vt.  48. 

See  Deed  of  Lands,  74  et  seg. 


REOOGNIZANOE. 

I. 

In  Gbnbbal. 

II. 

On  Appeal  from  a  Justice. 

III. 

On  Petition:  Review;  Error. 

I.    In  General. 

1.  Authority  to  take.  The  power  to 
take  a  recognizance,  with  any  legal  condition, 
is  incident  to  every  common  law  court  of 
record.     YovTig  v.  Shaw,  1  D.  Chip.  224. 

2.  It  is  incident  to  every  court  having 
criminal  jurisdiction,  not  only  to  bring  the 
offender  before  them,  but  to  take  bail  for  his 
appearance*  in  such  form  as  shall  secure  the 
object  intended,  to  wit.:  the  appearance  of 
the  accused  at  all  times  when  required.  State 
Treamrer  v.  Rolfe,  16  Vt.  9. 

3.  Irregular  and  void.  A  recognizance 
taken  for  a  purpose  not  authorized  by  law,  or 
where  the  court  has  no  jurisdiction  of  the  sub- 
ject matter,  or  authority  to  act,  is  void.  SUtte 
Treamrer  v.  Wells,  27  Vt.  276.  Same  v.  Dan- 
foHh,  Brayt.  140. 

4.  A  recognizance  given  in  a  criminal  case, 
where  the  justice  omitted  to  make  a  minute  of 
the  time  when  the  complaint  was  exhibited,  was 
held  void.  StaU  Treamrer  v.  Cook,  6  Vt. 
282.     Williams,  C.  J.,  dissenting. 

5.  Although  by  statute,  judgment  for  costs 
may  be  rendered  against  the  plaintiff  when  the 
proceedings  are  dismissed  for  want  of  jurisdic- 
tion of  the  subject  matter,  yet  held,  that  the 
recognizance  taken  in  such  case  for  costs,  &c., 
wafe  void,  and  no  recovery  thereon  could  be 
had  for  the  costs.  State  Treemirer  v.  WeUs, 
27  Vt.  276. 

6.  A  recognizance  taken  by  a  judg«  condl- 
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tioned  for  the  appearance  of  a  prisoner  to  the 
county  court,  where  the  case  had  already  passed 
to  the  supreme  court  on  exceptions,  was  ?uld 
void,  although  the  supreme  court  afterwards 
remanded  the  case  to  the  county  court  for  a 
new  trial.  State  Treamrer  v.  JSeaver,  7  Vt. 
480. 

7.  A  recognizance  for  the  appearance  of  a 
respondent  at  a  time  when  no  term  of  the  court 
was  to  be  holden,  where  there  was  nothing  in 
the  record  itself  to  aid  an  intendment  that  the 
proper  term  was  intended,  was  held  void ;  as, 
where  it  was  returnable  to  the  last  Tuesday  save 
one  *Mn  1840,*'  and  the  true  term  was  the  last 
Tuesday  save  one  in  AttffiLsty  1840.  State 
Treasurer  v.  Merrill,  14  Vt.  64. 

8.  A  recognizance  for  one's  appearance  to 
the  county  court  to  answer  for  a  violation  of 
the  license  law  of  1846,  was  required  to  be 
taken  to  the  State  treasurer.  Where  tal^en  to 
the  county  treasurer,  although  the  penalty 
went  to  the  county  treasurer,  an  action  was 
held  not  to  lie  upon  it  in  the  name  of  such 
treasurer.  Treasurer  of  Ch'tteiiden  Co.  v. 
MitcheU,  28  Vt.  181 

9.  Infonnal.  Under  statutes  a*;thorizing 
the  taking  of  a  recognizance  for  the  **appcar- 
ance"  of  a  party  accused,  or  a  witness;— 
Heldy  that  adding  to  the  word  *' appear,'*  the 
words  :  and  remain  from  day  to  day  and  time 
to  Ume,  and  abide  the  order  of  the  court  in  the 
premises,  and  not  depart  without  leave  of  the 
court,  did  not  avoid  the  recognizance,  for  tliat 
such  was  its  legal  effect ;  and  that  the  recogni- 
zance to  * 'appear**  remains  in  force  until  dis- 
charged by  order  of  court,  or  until  the  prosecu- 
tion is  ended.  State  Treasurer  v.  Holfe,  15 
Vt.  9.  State  Treasurer  v.  Woodward,  7  Vt. 
529.    (So  now  by  G.  8.  c.  124,  s.  28.) 

10.  A  recognizance  in  a  criminal  case  was 
taken  in  vacation  before  a  judge  of  Franklin 
county  court.  The  venue  in  the  margin  was, 
**3tat^  of  Vermont,  Franklin  county,  ss.;**  and, 
in  the  body  of  the  recognizance,  it  was  stated 
that  the  principal  was  confined  in  jail  ''m  St. 
Albans,''  and  that  both  recognizors  personally 
appeared  before  the  subscribing  authority.  Held, 
that  it  sufficiently  appeared  that  the  recognizance 
was  entered  into  in  Franklin  county,  within  the 
local  jurisdiction  of  the  magistrate  taking  it— 
the  court  taking  judicial  notice  that  St.  Albans 
was  in  Franklin  county.  State  Treasurer  v. 
Bishop,  89  Vt.  858. 

11.  It  was  objected  to  a  recognizance  in  a 
criminal  case,  that  it  did  not  show  when  and 
where  the  offense  was  committed.  Held 
sufficient  in  this  case,  and  that  it  is  not  neces- 
sary to  recite  in  detail  all  the  proceedings  before 
the  justice,  and  that  their  regularity  would  be 
intended.    lb. 

12.  Return  to  county  conrt.  The  original 
recognizance  taken  by  a  justice  on  binding  up 


to  the  county  court  for  trial  is  not  required  to 
be  returned  to  the  county  court,  but  only  a 
copy,  as  part  of  his  record.  State  Treasurer  v. 
Pierce,  2  D.  Chip.  106. 

13.  A  recognizance  taken  of  a  prisoner  in 
jail  by  a  judge  in  vacation,  becomes,  on  being 
returned  and  filed  in  the  county  court,  part  of 
the  record,  and  requires  no  enrollment  by  the 
clerk.  Upon  an  issue  of  nul  tiel  record,  an 
inspection,  in  the  same  court,  of  the  original 
recognizance  is  the  proper  evidence.  Blood  v. 
Morrill,  17  Vt.  598. 

14.  A  recognizance  taken  in  a  criminal  case 
in  vacation,  is  not  defeated  by  a  neglect  of  the 
judge  to  return  it  to  the  county  court  **before 
the  next  succeeding  term,**  as  required  by  G. 
8.  c.  124,  8.  14,  where  it  is  returned  during 
such  term,  and  such  neglect  has  not  operated, 
and  could  not  operate,  to  the  recognizor*s 
prejudice.  This  provision  is  designed  for  the 
convenience  of  the  State,  and  not  for  the  bene- 
fit of  the  recognizor.  State  Treasure  v. 
Bishop,  89  Vt.  853. 

II.    On  Appeal  From  a  Justice. 

15.  By  what  person  given.  Under  a 
statute  requiring  the  party  claiming  an  appeal 
to  become  recognized  with  sufficient  surety,  a 
recognizance  entered  into  in  behalf  of  such 
party  is  sufficient,  though  not  joined  in  by  such 
party.     Chittenden  v.  Catlin,  2  D.  Chip.  22. 

16.  The  security  by  way  of  recognizance 
to  be  given  by  a  party  appealing  from  a  jus- 
tice*s  judgment  (G.  8.  c.  81,  s.  66),  must  be 
the  recogni^nce  of  some  person  other  than  the 
appellant.  A  recognizance  in  this  form,  **J 
M  I  [the  appellant],  as  principal,  and  $50 
cash  deposited  with  the  court  as  surety,  recog- 
nized, &c.,'*  is  insufficient.  Cheney  v.  McLeU 
lan,  48  Vt.  157.     Wheeler,  J.,  dissenting. 

17.  The  condition.  The  condition  of  a 
recognizance  for  an  appeal,  "that  the  appellant 
shall  prosecute  his  appeal  to  effect,  and  pay  all 
intervening  damages,  and  additional  costs  in 
case  of  failure,**  is,  in  legal  effect,  the  same  as 
prescribed  by  the  statute.  Way  v.  Swift,  12 
Vt.  890. 

18.  A  justice*s  record  of  a  recognizance 
taken  on  an  appeal  granted,  was  expressed  to 
be  **for  the  prosecution  of  the  appeal  in  due 
form  of  law."  Held  sufficient,  as  embracing 
the  statute  conditions  by  implication.  Mc- 
Gregor V.  Bakh,  17  Vt.  562. 

19.  Minute  not  a  record.  A  declaration 
in  sdre  facias  upon  a  recognizance  for  an  appeal, 
setting  out  the  condition  in  the  words  of  the 
statute,  is  not  sustained,  upon  a  plea  of  nul  tiel 
record,  by  a  record  of  the  usual  minute  made 
by  the  justice  upon  allowing  the  appeal,— as,  A 
B  recognized,  &c.,  for  the  prosecution  of  the 
appeal  in  due  form  of  law.    Such  a  minute  is 
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not  a  record  that  can  be  declared  upon  a*  a 
record  of  recognizance.  Braekett  v.  MeLeran 
28  Vt.  90. 

20.  Liability  of  recognizor.  The  bail  for 
an  appeal  from  a  justice  judgment,  where  the 
appellee  finally  recovers,  ia  liable  on  his  recog- 
nizance for  all  costs  following  the  appeal,  and 
BO  much  *of  the  debt  as  is  lost  by  the  delay 
occasioned  by  the  appeal.  Hubbard  v.  Dams, 
1  Aik.  296. 

21.  In  an  action  on  a  recognizance  for  an 
appeal,  the  plaintiff  is  entitled  to  recover,  as 
'intervening  damages,"  the  value  of  his  chance 
of  collecting  his  debt  which  he  has  lost  by  the 
appeal,  and  he  is  to  be  made  as  well  o£f  as  if  no 
appeal  had  been  taken.  To  estimate  this,  the 
state  of  the  appellant's  property  at  and  from 
the  time  of  the  appeal  until  final  judgment,  is 
to  be  considered.  McGregor  v.  Balch,  17  Vt. 
562;— although  such  property  was  out  of  the 
State,  and,  by  afterwards  disposing  of  it,  the 
appellant  had  qualified  himself  to  take  the  pocn* 
debtor's  oath.  Richardnon  v.  Hitchcock,  28 
Vt.  757. 

22.  In  an  action  against  the  surety  in  a 
recognizance  for  an  appeal,  to  recover  inter- 
vening damages  ;—Heldj  that  the  fact  that  the 
principal  had,  at  a  previous  date,  given  in 
property  to  be  set  in  his  list  at  $600,  tended  to 
prove  that  he  then  had  property  to  that 
amount;  and  that  this  act  of  the  principal  was 
equally  evidence  against  the  surety.    lb. 

23.  The  recognizance  to  pay  *' intervening 
damages "  and  costs  occasioned  by  an  appeal 
from  a  justice,  in  a  case  under  Stat,  of  1797  for 
wrongfully  holding  over  demised  premises,  does 
not  embrace  the  rents  and  profits  accruing  dur- 
ing  the  pendency  of  the  appeal.  Drew  v. 
ChamberUn,  19  Vt.  578. 

24.  It  is  no  bar  to  a  scire  fadas  upon  a 
-recognizance  given  on  an  appeal,  that  the  plain 

tiff  has  a  remedy  for  the  intervening  damages 
and  costs  against  the  sheriff  who  attached  the 
appellant's  property  on  the  original  writ. 
Holmu  V.  Woodruff,  20  Vt.  97.  1  D.  Chip. 
888. 

25.  But  in  such  case,  held,  that  the 
defendant  could  use  in  mitigation  of  the  inter- 
vening damages,  the  probable  value  of  the 
claim  which  the  plaintiff  had  against  the  sheriff, 
for  having  suffered  the  property  of  the  prin- 
cipal, attached  by  him  upon  the  original  writ,  to 
be  eloigned— the  attachment  being  the  prior 
security.    Holmes  v.  Woodruff. 

26.  Where,  on  an  appeal  from  a  justice, 
judgment  was  recovered  in  the  county  court  by 
the  appellee,  and  upon  that  judgment  a  second 
judgment  was  recovered,  and  the  debtor  was 
committed  to  jail  thereon,  but  the  judgment 
was  not  satisfied  ;—Held,  that  the  bail  for  the 
appeal  remained  still  liable  on  his  recognizance. 
Hubbard  v.  Davis,  1  Aik.  296. 


27.  A  feme  sole  administratrix  gave  a  recog- 
nizance for  an  appeal,  in  which  the  defendant 
joined  as  surety.  Held,  that  her  marriage 
before  the  appeal  was  entered  in  court  did  not 
affect  the  defendant's  obligation  upon  the  recog- 
nizance.    Burnham  v.  J^om,  5  Vt.  468. 

28.  Where  a  suit  is  discontinued  by  the 
death  of  the  defendant  and  the  appointment  of 
commissioners,  the  recognizance  taken  on  the 
defendant's  appeal  is  discharged.  Peaks  v. 
Keyes,  8  Vt.  817. 

29.  Otherwise,  where  no  commissioners  are 
appointed  and  the  administrator  enters  to 
defend,  in  a  case  where  the  cause  of  action  sur- 
vives.    MoU  V.  Haten,  27  Vt.  208. 

30.  Where  an  appeal  from  a  justice  judg- 
ment is  carried  up  by  neither  party,  the  suit  is 
discontinued,  and  no  action  lies  on  the  recog- 
nizance taken  on  the  appeal.  Low  v.  Estes,  6 
Vt.  286.  85  Vt.  27.  (By  Stats.  1865  and  1866 
an  appeal  only  suspends  the  judgment.) 

31.  Action.  In  order  to  maintain  an  action 
upon  a  recognizance  given  for  an  appeal,  it  is 
not  necessary  that  an  execution  should  have 
been  taken  out  upon  the  judgment  rendered  on 
the  appeal.  Page  v.  Johnson,  1  D.  Chip.  888. 
20  Vt.  108. 

32.  In  an  action  on  a  recognizance  of  bail 
for  an  appeal,  it  is  not  necessary  to  aver  that 
the  judgment  against  the  original  debtor,  or 
the  intervening  damages,  or  costs,  remain 
unsatisfied.  If  paid,  that  is  matter  of  defense. 
Way  V.  8tnp,  12  Vt.  890.   {Contra  to  Page  v. 

Johnson,!  D.  Chip.  888.) 

33.  A  judgment  of  forfeiture  of  a  recog- 
nizance  is  conclusive  in  a  scire  fadas  brought 
to  enforce  the  recognizance.  SteUe  v.  Nichols, 
48  Vt.  91. 

34.  Assessment  by  juiy.  After  judgment 
by  defai|lt  upon  a  recognizance,  taken  for  an 
appeal,  the  court  denied  the  motion  of  the 
plaintiff  to  have  the  sum  due  assessed  by  the 
jury.  Held  erroneous.  Benham  v.  Sage,  1  D. 
Chip.  247.  (G.  8.  c.  80,  s.  68.) 

III.    Ok  Petition;  Revikw;  Ekhok. 

35.  On  petition.  A  recognizance  taken  by 
a  judge  upon  a  petition  to  the  county  court  to 
set  aside  a  justice's  judgment,  becomes  a 
security  in  the  principal  action,  if  a  new  trial  is 
granted  ;  and  becomes  a  record  in  the  supreme 
court,  if  the  suit  is  finally  determined  there. 
(G.  S.  c.  38,  8.  9.)  Shumway  v.  Sargeant,  27 
Vt.  440. 

36.  On  review.  A  recognizor  for  a  review 
becomes  absolutely  liable  for  the  costs  occa- 
sioned by  the  review  to  the  extent  of  his  recog- 
nizance ;  and  to  charge  him,  no  execution  need 
be  issued  against  the  principal  debtor,  nor  any 
effort  be  made  to  collect  the  judgment  of  him. 
Though  property  was  attached,  the  result  is  the 
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same,  mnce  the  remedies  of  the  creditor,  as  well 
as  the  liabilities  of  the  ofiScer  and  of  the  recog- 
nizor, are  distinct  and  independent.  Held,  that 
a  receiptor,  taking  an  assignment  from  the 
judgment  creditor,  might  in  the  creditor's  name 
recover  of  the  recognizor  upon  his  recognizance. 
Snuth  V.  Ingraham,  22  Vt.  414. 

37.  The  mere  affirmance  of  a  judgment 
reviewed  is  not  a  breach  of  the  recogni£«iuoe  for 
a  review.  The  condition  of  the  recognizance 
is  not  broken,  unless  intervening  damages  have 
been  sustained,  or  additional  costs  recovered ; 
and  in  an  action  on  the  recognizance,  such  fact 
must  be  averred  in  the  declaration.  Brovm  v. 
Clark,  28  Vt.  690.    8,  C,  27  Vt.  676. 

38.  In  scire  ftusUu  upon  a  recognizance  given 
for  a  review,  where  the  reviewor  was  wholly 
destitute /^of  property  at  I  he  time  of  the  review, 
and  so  continued  ;—^«M,  that  as  no  damage 
had  accrued  from  the  loss  of  any  part  of  the 
d^bt,  the  plaintiff  could  not  recover  the  accrued 
interest  as  ^intervening  damages.**  Roberts  \. 
Warner,  17  Vt.  46. 

39.  Extra  expense  in  procuring  witnesses, 
and  of  employing  counsel,  and  time  and  money 
necessarily  expended  in  defense  of  a  suit,  are 
not  'intervening  damages,"  within  the  mean- 
ing of  those  words  in  a  recognizance  for  a 
review.    Peately  v.  BucknUnster,  1  Tyl.  264. 

40.  Bail  for  a  review  was  held  not  discharged 
by  the  death  of  the  reviewor,  where  the  suit 
proceeded  to  judgment  against  his  administra- 
tor.   Hoy  V.  HerHngton,  Brayt.  86. 

41.  The  county  court  has  the  power  to 
change  the  bail  taken  for  a  review,  and  the  sub- 
stituted bail  will  be  held  for  the  cost  and  inter- 
vening damages  accruing  from  the  time  the 
review  was  granted ;  but  the  exercise  of  this 
power  is  discretionary,  and  not  the  subject  of 
exception.     ColgaU  v.  Hill,  20  Vt.  56. 

42.  Appeal  to  supreme  court.  A  declara- 
tion upon  a  recognizance  entered  into  in  the 
supreme  court,  in  a  cause  where  the  court  had 
appellate  jurisdiction  only,  was  held  good  on 
demurrer,  though  it  was  not  averred  that  the 
cause  came  to  that  court  by  appeal.  Treamrer 
V.  French,  Brayt.  140. 

43.  In  error.  Bail  on  a  writ  of  error, 
recognized  that  the  plaintiif  in  error  shall  pro- 
secute his  writ  to  effect  "  and  answer  all  dam 
ages  and  costs  if  he  shall  fail,"  &c.,  is  liable 
only  for  the  actual  damages  occasioned  by  the 
delay,  and  the  costs.  Brace  v.  Squire,  2  D.  Chip. 
49. 

44.  The  condition  of  a  recognizance  for  the 
prosecution  of  a  writ  of  error  is  satisfied  by  a 
reversal  of  the  judgment  on  error,  although  the 
defendant  in  error  may  again  recover  in  the 
original  action,  and  suffer  damage  by  the  delay. 
Smith  V.  Eeyes,  2  Aik.  77. 

See  Pbocess  L,  2. 


REOOBD. 

1.  Authority  to  make  record.  One  who 
has  been  county  clerk  has  no  authority,  after 
the  expiration  of  his  office,  to  complete  a  record 
commenced  by  him  while  in  office.  Such 
authority  is  annexed  to  and  passes  with  the 
office,  being  a  trust  of  a  public  rather  than  of  a 
personal  character.  Perrin  v.  Reed,  88  Vt. 
62. 

2.  In  general,  it  is  the  right  of  the  clerk  of 
a  town  or  other  municipal  corporation  while 
having  the  custody  of  the  records,  to  make  any 
record  according  to  the  facts:  and  this,  although 
he  may  have  been  out  of  office  and  restored 
again.  But  he  cannot  alter  or  amend  a  record 
upon  the  testimony  of  third  persons,  ordinarily, 
and  ought  not  to  do  it  upon  his  own  recollec- 
tion, unless  in  very  obvious  cases  of  omission 
or  error.  Such  amendments  should  ordinarily 
be  made  by  the  original  documents  or  minutes. 
Mott  v.  Reynolds,  27  Vt.  206. 

3.  If  the  clerk  who  made  the  record  were 
out  of  office,  or  were  a  party  to  the  suit,  such 
amendment  might  be  improper.  Hadley  v. 
ChamberUn,  11  Vt.  618.    27  Vt.  208. 

4.  Docket  entries.  The  docket  entries  in 
a  cause  showed  a  verdict  for  the  defendant, 
exceptions  allowed  and  execution  stayed, 
without  showing,  in  express  terms,  judgment 
on  the  verdict.  Held,  that  such  entries  showed 
the  practice  of  the  court  to  have  been,  as  in 
some  other  county  courts,  not  to  make  any 
formal  entry  of  judgment  on  verdicts,  but  to 
treat  all  verdicts,  left  to  stand,  as  having  judg- 
ment rendered  on  them,  and  to  have  the  records 
made  up  accordingly;  and,  in  this  view,  held, 
that  such  entries  showed  a  verdict  and  judg- 
ment thereon  for  the  defendant.  Armstrong 
V.  Colby,  47  Vt.  869. 

5.  Devise  of  lands.  The  constitution  of 
1777  and  the  statute  of  1779,  requiring  *'all 
deeds  and  conveyances  of  lands"  to  be  recorded, 
were  held  not  to  embrace  a  devise  of  lands,  but 
only  conveyances  inter  vivos.  Smith  v.  Perry, 
26  Vt.  279. 

6.  What  is  a  recording.  The  indorsement 
by  a  town  clerk  upon  a  paper  left  for  record  : 
**  Received  into  record"— is  not  a  recording  of 
the  paper.  That  is  to  be  done  by  transcribing 
the  paper  into  a  book  kept  for  that  purpose. 
PawUt  V.  Sandgate,  17  Vt.  619 ;  and  see  Sato^ 
yer  v.  Adams,  8  Vt.  175,  184. 

As  to  records  of  different  kinds  and  in  par- 
ticular cases,  see  appropriate  titles— as  Died  ; 

MOBTGAOB ;     EXSGITTION ;     TaXES,     &C  ;    PbO- 
BATE       CODBT;      JUSTIOE      PbACE  ;        ToWNS ; 

Schools,  Ac. 

As  to  amendment  of  records,  see  Amendmskt; 
Records  as  evidence,  see  Evidenob;  Pleading 
a  record,  see  Pleading. 
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BEFEBENCE. 

1.     UnDBB  Rrt*  FROM  THE  CorNTY  CorBT. 
II.    Under  Rule  From  a  Justioe 
III.    Under  Rule  prom  Probate  Court. 

I.    Under  Rule  prom  the  County  Court. 

1.  Likeness  to  arbitration.  A  reference 
under  a  rule  of  court  stands  upon  the  same 
general  principle  as  do  all  arbitrations,  the 
mere  agreement  of  the  parties ;  and  the  power 
of  the  arbitrator  extends  to  just  what  the 
parties  have  agreed  to  submit,  and  no  more  ; 
and  if  he  undertakes  to  try  and  award  of  other 
matters  not  submitted,  the  award  is  invalid. 
Poland,  C.  J.,  in  Cook  v.  Carpenter,  84  Vt. 
126. 

2.  The  court  has  no  power  to  enlarge  a  rule 
of  reference  without  consent  of  the  parties,  each 
enlargement  being  in  effect  a  new  reference. 
Riee  v.  Clmk,  8  Vt.  104.  Baa^/er  v.  Thompson, 
26  Vt.  605.     LateU  v.  Houghton,  82  Vt.  679. 

3.  A  report  of  referees  was  set  aside  because 
they  refused  evidence  of  an  agreement  that  they 
should  exercise  chancery  powers.  Bellows  v. 
Ingham,  2  Vt.  576. 

4.  Where  a  submission  is  to  three  or  more 
referees,  by  rule  of  court,  and  the  rule  is  silent 
as  to  the  number  that  must  agree,  all  must 
concur  in  the  report;  but  where  the  rule 
authorizes  all  or  a  majority  to  make  report^  only 
a  majority  need  agree  in  the  report ;  yet,  as  the 
subniission  is  to  aU  of  them,  all  must  be  pres- 
ent and  hear  the  parties.  But  if  the  parties 
mutually  agree  to  dispense  with  the  attendance 
of  one  of  the  referees,  and,  in  pursuance 
of  such  agreement,  they  appear  and  submit  to  a 
hearing  before  the  others,  the  absence  of  such 
referee  is  no  objection  to  the  report  of  the 
others.    Howard  v.  Conro,  2Vt.  492. 

5.  Scope  and  effect— Waiver.  All  ques- 
tions affecting  the  mere  form  of  the  suit,  and 
all  questions  of  variance  merely  between  the 
declaration  and  proof,  are  waived  by  a  refer- 
ence ;  and  every  matter  which  could  properly 
have  been  introduced  by  way  of  amendment  lo 
the  declaration  will  be  considered  as  added,  or 
its  absence  waived  or  cured,  by  the  reference, 
provided  it  suflSciently  appears  that  the  matter 
set  up  as  the  ground  of  recovery  before  the 
referee  is  the  same  real  cause  of  action  for 
which  the  plaintiff  sued.  WtUerman  v.  Conn, 
A  Pass,  R,  R,  Co,,  80  Vt.  610.  Laport  v. 
Bacon,  48  Vt.  176. 

6.  Where  a  pending  action  is  referred  by 
agreement  of  parties  under  a  rule  of  court, 
though  the  rule  be,  that  the  case  be  heard  and 
decided  according  to  law,  it  is  the  cause  of 
action  which  is  referred,  and  not  the  particular 
form  of  the  declaration  or  any  particular  issues 
formed,  and  the  referee  is  not  bound  thereby, 


but  may  try  the  case  upon  its  merits  and  award 
upon  the  subject  matter  embraced  in  the  sub- 
mission ;  and  judgment  will  be  entered  upon 
the  report  whenever,  without  changing  the 
nature  of  the  action,  the  declaration  or  plead- 
ings could  be  so  amended  as  to  accommodate 
them  to  the  facts  found  by  the  referee.  Cook 
V.  Carpenter,  84  Vt.  121.  Eddy  v.  Bpragve, 
10  Vt.  216.  CUfford  v.  Richardson,  18  Vt.  620. 
Maxfield  v.  8coU,  17  Vt.  684.  Da^'s  v.  Camp^ 
bell,  28  Vt.  286.  Briggs  v.  Oaks,  26  Vt.  188. 
BHggs  v.  Bennett,  26  Vt.  146.  Sumner  v. 
Brown,  84  Vt.  194.  Ladd  v.  Lord,  86  Vt.  194. 
Windham  Prot,  Inst.  v.  Sprague,  48  Vt.  602, 
Hicks  V.  Cottrill,  25  Vt.  80.  BpaulMng  v. 
Warren,  26  Vt.  816.  Barker  v.  T.  dt  R.  R.  Co, 
27  Vt.  766. 

7.  It  seems,  that  where  a  case  is  referred, 
although  with  the  stipulation  that  it  is  *  to  be 
decided  according  to  law,"  it  will  not  be  fatal 
to  the  plaintiff's  right  to  recover  upon  a  report 
in  his  favor,  that  the  form  of  action  was  mis- 
conceived,—since  the  power  of  amendment 
extends  even  to  changing  the  form  of  action  ; 
as,  from  trespass  to  case.  Briggs  v.  Oaks. 
Briggs  v.  Bennett. 

8.  But  where  no  such  amendment  would 
be  allowed,  as  where  it  would  change  the  form 
of  action,  or  introduce  a  new  cause  of  action, 
or  different  from  the  one  declared  upon  or 
sought  to  be  recovered  for,  then  such  facts, 
not  embraced  in  the  declaration,  are  outside  the 
submission  and  the  authority  of  the  referee. 
Cook  V.  Carpenter,  84  Vt.  121.  Sumner  v. 
Brown.    lb,  194. 

9.  The  insufficiency  of  the  declaration  is  no 
objection  to  the  acceptance  of  a  report  of 
referees.    Jewell  v.  Catlin,  Brayt.  216. 

10.  Where  a  cause  was  referred  by  nile  of 
court  and  the  defendant  died  before  heuing ; — 
Held,  that  his  administrator  had  the  right  to 
take  out  the  rule  and  proceed  with  the  refer- 
ence.    Williams  V.  Cook,  Brayt.  112. 

11.  Where  the  defendants  were  sued  as  a 
corporation,  and  appeared  by  the  name  by 
which  they  were  sued,  and  put  in  no  plea  of 
misnomer,  nor  denied  their  corporate  existence, 
and  the  cause  was  referred ; — Held,  that  such 
objections  could  not  betaken  before  the  referees. 
Stone  V.  Berkshire  Cong.  Socy.,  14  Vt.  86. 

12.  In  an  action  brought  originally  in  the 
county  court  and  referred  by  rule  of  court  to  a 
referee  mutually  chosen  by  the  parties,  it  can- 
not be  objected  before  the  referee,  or  on  his 
report,  that  the  action  was  not,  by  reason  of  the 
amount  claimed,  within  the  original  jurisdic- 
tion of  the  court.  Such  objection  is  waived 
by  the  reference.  Maxfield  v.  Scott,  17  Vt.  684. 
26  Vt.  144. 

13.  So,  on  an  appeal  from  a  justice,  it  can- 
not be  objected,  after  such  reference,  that  the 
justice  had  not  jurisdiction  by  reason  of  the 


Digitized  by 


Google 


REFERENCE,  I. 


601 


amount  in  controversy,  an\i  so  the  county  court 
no  appellate  jurisdiction.  Beed^.StoekweU^M 
Vt.  206. 

14.  LimitationB.  The  statute  of  limita- 
tions may  be  used  in  defence  before  a  referee, 
without  having  been  pleaded  in  bar.  Garter  v. 
Hoteard,  89  Vt.  106. 

15.  Award.  A  failure  to  plead  in  bar  an 
award  which  operates  to  discontinue  a  suit,  and 
consenting  to  a  reference  of  the  suit,  are  not  a 
waiver  of  the  defense  before  the  referee.  Bab- 
cock  V.  School  Dtst.  GtUlford,  35  Vt.  260. 

16.  Set-off.  Demands  in  set-off,  not  before 
pleaded  In  set-off,  cannot  be  urged  before  a 
referee.     Fulton  v.  Wiley,  82  Vt.  762. 

17.  The  objection  that  a  plea  in  set-off  was 
not  filed  in  season,  was  held  waived  by  a  refer- 
ence, and  could  not  be  taken  before  the  referee. 
Sicift  V.  Harriman,  80  Vt.  607. 

18.  How  far  referees  are  bonnd  by  legal 
roles  of  decision.  If  auditors  err  in  point 
of  law,  it  is  fatal ;  but  as  to  referees  and  their 
reports,  the  rules  are  those  which  obtain  in 
chancery  upon  awards  of  arbitrators.  Sawyer 
V.  Doane,  1  Aik.  188.    27  Vt.  638. 

19.  Referees,  being  judges  of  the  parties' 
choice,  are  not  obliged  to  decide  upon  the 
strict  principles  of  law,  but  may  disregard 
them  altogether,  and  adopt  certain  principles 
of  equity  or  justice  to  govern  their  decision. 
But  if  they  attempt  to  decide  according  to  law, 
and  mistake  the  law  in  their  decision,  and  so 
produce  a  result  different  from  what  would 
have  been  produced  if  they  had  correctly 
decided  the  law,  their  report  may  be  set  aside. 
So,  a  mistake  made  by  them  on  the  principles 
they  adopt  for  their  decision — as,  mistaking  a 
fact,  or  an  error  in  computing  or  stating  an 
account— maybe  a  reason  for  setting  aside  their 
report.  HaaetUne  v.  Smith,  8  Vt.  535.  Johns 
V.  Stevens,  8  Vt.  808.     8  Vt.  88.    21  Vt.  255. 

20.  The  referee,  as  the  report  stated,  con- 
sidered that  the  plaintiff  **in  a  legal  point  of 
view  "  was  not  entitled  to  recover.  From  the 
facts  stated  it  appeared  that  his  decision  was 
contrary  to  law,  and,  it  thus  appearing  that  he 
meant  to  follow  the  law,  the  report  was  set 
aside.    Johns  v.  Stevens. 

21.  Though  referees,  intending  to  follow 
the  law,  make  a  misUke  on  a  doubtful  point, 
yet  this  is  not  always  a  reason  for  setting 
aside  their  report,  unless  the  mistake  evidently 
led  them  to  a  wrong  conclusion  on  the  whole 
case.    Bliss  v.  Rollins,  6  Vt.  529.    8  Vt.  83. 

22.  Referees  are  not  bound  to  proceed  by 
legal  principles  strictly ;  and  where  they  pro- 
ceed upon  equitable  principles,  and  are  not 
misled  in  the  application  of  them,  their  report 
will  not  be  set  aside.  Downer  v.  Doumer,  11 
Vt.  395. 

23.  What  the  report  must  show— as  to 
law.    Unless  it  appear  from  the  rule  of  refer- 


ence that  a  referee  was  required  to  decide  the 
case  upon  strictly  legal  grounds,  or,  from  his 
report,  that  he  intended  so  to  decide,  his  report 
will  not  be  set  aside  though  he  may  have  mis- 
taken the  law.  Steen  v.  Wardsworth,  17  Vt. 
297. 

24.  Under  a  general  reference,  no  question 
can  be  raised  in  regard  to  any  question  of  law 
decided  by  the  referee,  unless  it  appears  from 
the  report  that  he  intended  to  decide  according 
to  the  rules  of  law.  CvtUng  v.  Stone,  28  Vt. 
571. 

26.  In  order  for  the  court  to  revise  the  decis- 
ion of  a  referee  in  matter  of  law,  he  must  either 
refer  that  question  to  the  determination  of  the 
court  in  such  a  manner  as  to  make  the  result  of 
his  finding  depend  upon  the  determination  of 
such  questions  of  law  as  arise  upon  the  report, 
or  else  it  must  appear  to  the  court  that  the 
referee,  intending  to  follow  the  law,  has  mis- 
taken it,  whereby  he  is  brought  to  a  different 
result  from  that  which  he  would  have  reached 
had  he  known  what  the  law  was;  and  this 
mistake  must  be  obvious,  or  be  clearly  made  to 
appear  to  the  court.  White  v.  White,  21  Vt. 
250. 

26.  Where  a  referee  does  not  state  in  his 
report  that  he  intended  to  decide  according  to 
law,  and  does  not  refer  the  question  of  law  to 
the  court,  his  decision  will  not  be  reversed 
unless  it  is  apparent  that  he  has  violated  some 
principle  of  right  whereby  injustice  is  done. 
Park  V.  PraU,  88  Vt.  545 ;  and  it  may  be 
taken,  unless  it  appears  to  the  contrary,  that  he 
decided  the  case,  as  a  referee  may,  entirely 
upon  equitable  grounds.  Smith  v.  Sprague,  40 
Vt.  43. 

27.  Where  a  referee  states  in  his  report  that 
he  intended  to  decide  according  to  law  and  to 
have  his  decision  revised  by  the  court,  this  can 
only  have  reference  to  matters  of  law  and  not 
of  fact ;  and  statements  of  fact  in  the  report,  or 
inferences  of  fact  from  the  facts  before  stated, 
if  what  is  so  previously  stated  warrants  such 
inference  and  finding  as  a  matter  of  fact,  must 
be  so  treated.  If  the  referee  could  so  legally 
find,  his  finding  is  not  erroneous.  Biley  v. 
JfToyes,  44  Vt.  455. 

28.  The  court  refused  to  set  aside  the  report 
of  referees  where  they  received  incompetent 
testimony,  although  they  reported  that  they 
intended  to  decide  according  to  law,  where  such 
testimony  had  no  tendency  to  mislead  them, 
and  it  did  not  appear  that  they  were  misled 
thereby.    Lea/rned  v.  Bellows,  8  Vt.  79. 

29.  —as  to  items  of  account.  A  referee 
is  not  required  to  state  in  his  report  the  items 
allowed,  and  those  disallowed,  unless  requested 
so  to  do.    McDaniels  v.  McDaniels,  40  Vt.  840. 

30.  —as  to  facts.  In  case  of  a  reference, 
the  county  court  can  only  pronounce  the 
law  upon  the  facts  found  by  the  referee.    It 
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cannot  add  to  the  facts  so  found  from  evidence 
reported.    Fuller  v.  Adams,  44  Vt.  548. 

31.  The  county  court  cannot,  upon  the 
report  of  referees,  infer  facts  from  other  facts 
reported,  ps  they  may  sometimes  do  upon  the 
report  of  auditors.  Kimball  v.  Battler,  27  Vt. 
628. 

32.  Where  a  referee  reports  such  facts  as 
constitute  an  agency,  the  county  or  supreme 
court  can  find  the  agency,  as  matter  of  law, 
without  any  express  statement  of  such  conclu- 
sion by  the  referee.  Alexander  v.  Bank  of  Rut- 
land, 24  Vt.  222. 

33.  Errors  on  hearing.  Where  a  party 
submits  to  a  decision  of  a  referee  which  requires 
him  to  testify,  it  is  no  objection  to  the  report 
that  he  was  improperly  required  to  testify ;  but 
the  testimony  so  given  may  be  treated  as  the 
party's  admission.  MaUoek$  v.  Owen,  5  Vt. 
42. 

34.  In  order  for  a  party  to  avail  himself  of 
his  objection  to  the  admission  of  improper  evi- 
dence before  a  referee,  he  must  flle  exceptions 
to  the  report  for  such  error,  and  interpose  it  by 
way  of  objection  to  the  acceptance  of  the  report, 
or  by  motion  to  set  aside  or  recommit  it.  The 
question  cannot  be  raised  for  the  first  time  in 
the  supreme  court.  Graham  v.  Stiles,  88  Vt. 
578. 

35.  Begularity  presumed.  The  proceed- 
ings of  referees  are  presumed  to  be  correct,  botli 
in  matters  of  fact  and  of  law,  and  the  burden 
is  upon  the  party  seeking  to  set  them  aside,  to 
show  error.  Martin  v.  Wells,  48  Vt.  488. 
Hogaboom  v.  Herrick,  4  Vt.  131.  Hapgood  v. 
BuH.  lb.  161.  Stevens  v.  Pearson,  6  Vt.  508. 
BUss  V.  Rollins,  6  Vt.  529.  Learned  v.  Bellows, 
8  Vt.  79.     WhiU  v.  White,  21  Vt.  250. 

36.  It  would  be  unsafe  to  permit  a  state- 
ment made  by  one  of  a  board  of  referees  to 
have  any  effect  on  the  question  of  accepting  or 
rejecting  their  report.  WeUman  v.  Bulkier/,  6 
Vt.  299. 

37.  Amendment  and  recommitment  of 
report.  Referees  having  drawn  up  their  report 
and  handed  it  to  the  attorney  of  the  recovering 
party,  discovered  an  error  in  computation,  and 
thereupon  made  a  supplementary  report  correct- 
ing the  error,  requesting  that  it  be  made  a  part 
of  the  former  report.  Both  being  filed,  and 
exceptions  taken  to  the  whole,  the  supreme 
court  treated  the  additional  report  as  part  of  the 
first.  ffaseUine  v.  Smith,  8  Vt.  585.  Hutchin- 
son, J.,  dissenting. 

38.  It  is  not  error  to  allow  a  referee  to 
amend  his  report ;  or  to  recommit  it  to  him  for 
the  correction  of  errors,  and  for  the  further 
statement  of  the  facts  on  which  his  findings 
were  based,  and  to  report  at  the  same,  or  the 
next  term.    Smith  v.  Sprague,  40  Vt.  48. 

39.  Where  a  report  of  referees  is  recom- 
mitted for  amendment,  it  is  only  for  the  pur- 


pose of  tiaving  the  referees  do  what  they 
intended  to  do.  This  gives  them  no  new  powers, 
nor  extends  their  powers,  nor  authorizes  any 
further  hearing  of  the  parties.  Rice  v.  Clark, 
8  Vt.  104.     Baxter  v.  Thompson,  25  Vt.  505. 

40.  Where  a  report  of  referees  was  subject 
to  be  set  aside  only  in  part,  the  court  refused  to 
discharge  the  rule  of  reference,  and  recommitted 
the  report  for  amendment.  Baxter  v.  Thomp- 
son. 

41.  The  supreme  court  refused  to  recommit 
the  report  of  a  referee  for  additional  findings, 
where  the  sum  in  controversy  was  trifling. 
Congdon  v.  Darey,  46  Vt.  478. 

42.  A  party  cannot  present  to  a  referee  his 
open  account  alone,  placing  his  claim  exclu- 
sively upon  that,  and  taking  his  chances  of 
recovery  upon  it,  and  afterwards,  in  court, 
resort  to  a  settlement  to  enlarge  his  recovery. 
Rowell  V.  Marcy,  47  Vt.  627. 

43.  Discretion.  An  exception  to  the  report 
of  referees,  that  the  rule  and  form  of  report  did 
not  follow  the  agreement  to  refer,  is  addressed 
to  the  discretion  of  the  county  court,  and  is  not 
revisable  by  the  supreme  court.  Wellman  v. 
Bulkley,  6  Vt.  299. 

44.  A  judgment  rendered  on  report  of 
referees  will  not  be  reversed  for  matters  extrin- 
sic,—as,  questions  of  discretion  in  dealing  with 
the  report  in  the  county  court,  as  to  recom- 
mitting it,  the  finding  of  facts,  the  taxing  of 
their  own  fees  by  the  referees,  &c., — but  only 
for  matters  of  law  apparent  upon  the  report. 
FuUer  v.  Wright,  10  Vt.  512. 

II.    Under  Rule  fkom  a  Jchtioe, 

46.  Under  a  rule  of  reference  issued  by  a 
justice  under  Slade's  Stat.  c.  9,  s.  81,  the  sub- 
mission need  not  be  in  writing;  the  matters 
submitted  must  appear  in  the  rule,  but  the 
amount  of  the  claim  need  not ;  and  the  justice 
acts  judicially  in  determining  to  what  court  the 
rule  shall  be  made  returnable.  (See  G.  S.  c.  81, 
s.  58  et  seq.)    BarneU  v.  Peck,  6  Vt.  456. 

46.  An  enlargement  of  a  rule  of  reference 
issued  by  a  justice,  under  G.  8.  c.  81,  ss.  58-60, 
can  be  made  only  by  the  justice  and  by  con- 
sent of  the  parties,  and  the  report  of  the  referee 
is  not  the  proper  evidence  of  this.  If  attempted 
to  be  enlarged  by  the  referee  by  consent,  it 
becomes  a  mere  arbitration  and  no  judgment 
can  be  rendered  on  his  report.  Latett  v. 
Houghton,  82  Vt.  579. 

III.    Under  Rule  from  Probate  Cofrt. 

47.  Under  Sec.  69  of  the  probate  act  of 
1821,  the  only  competent  parties  to  a  reference 
were  the  executor  or  administrator  on  one  side, 
and  a  creditor  or  debtor  of  the  estate  on  the 
other.     Boynton  v.  Boynton,  10  Vt.  107. 
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48.  The  probate  court  has  jurisdiction  to 
revoke,  while  pendiug,  an  order  of  reference 
made  by  it  under  the  statute  upon  the  petition 
of  a  party  interested,  though  not  a  paity  to  the 
reference;  and  upon  a  refusal,  such  party 
interested  may  appeal.  Lathrop  v.  Jlitehcoek, 
38  Vt.  496. 


BELATION. 

As  a  general  principle,  where  there  are 
divers  acts  concurrent  to  make  a  conveyance 
of  an  estate,  the  original  act  shall  be  pre- 
ferred, and  to  this  the  other  acts  shall  have 
relation  ;  but  this  rule  is  so  modified,  that  this 
relation  by  fiction  will  not  have  place,  where  it 
will  prejudice  the  rights  of  third  persons  who 
are  neither  parties  nor  privies  to  the  convey- 
ance. Bennett^  J.,  in  PeiUbone  v.  Burton,  20 
Vt.  802.  (This  was  said  in  a  case  where  land 
had  been  sold  by  an  administrator  and  the  deed 
was  executed  some  time  thereafter ;  and  the 
question  was,  when  the  purchaser's  title  first 
accrued.) 


BELATIONSmP. 

1.  Kinds.  Consanguinity  is  the  having  of 
the  blood  of  some  common  ancestor.  Affinity 
arises  from  marriage  only,  by  which  each  party 
becomes  related  to  all  the  eonmnguinei  of  the 
other  party  to  the  marriage,  but  in  such  case 
these  respective  consangvinei  do  not  become 
related  by  affinity  to  each  other.  In  this 
respect,  these  modes  of  relationship  are  dissimi- 
lar. That  by  consanguinity  is  in  its  nature 
incapable  of  dissolution,  but  relationship  by 
affinity  ceases  with  the  dissolution  of  the  mar- 
riage which  produced  it.  Blodget  v.  Brfns- 
maid,  9  Vt.  27.  12  Vt.  666.  See  Clapp  v. 
Fo»ter,  84  Vt.  580. 

2.  Degrees.  Degrees  of  relationship  by 
Vermont  law  are  to  be  computed,  not  according 
to  the  canon  law,  but  the  civil  law,  and  the 
half  blood  are  to  be  included.  By  this  law,  the 
degree  of  relationship  between  two  men  is  com- 
puted by  reckoning  from  one  up  to  the  com- 
mon ancestor,  and  then  down  to  the  other. 
ChurehiU  v.  ChurchiU,  12  Vt.  661. 


BELEASE. 

1.  A  general  release  of  all  demands,  exe- 
cuted after  the  time  in  which  an  award  was  to 
have  been  performed,  was  AWcl,  prima  faoie,  as  a 
discharge  of  the  covenant  to  perform  the 
award.    Bridgeman  v.  Eaton,  8  Vt.  166. 


2.  A  receipt  in  full  of  all  "demands,  notes 
and  accounts"  was  held,  by  natural  interpreta- 
tion of  its  terms,  not  to  include  a  pending  suit. 
Learned  v.  Bellows,  8  Vt.  79. 

3.  A  receipt  'Mn  full  of  all  demands"  does 
not  embrace  a  right  to  future  support,  depend- 
ing upon  contingencies.  It  must  be  understood 
to  refer  to  subsisting  debts,  or  such  as  are  due 
and  susceptible  of  liquidation.  Austin  v. 
Austin,  9  Vt.  420. 

4.  A  written  receipt  for  one  dollar,  ex- 
pressed to  be  in  full  of  a  certain  note,  is,  prima 
facie,  in  legal  effect,  a  receipt  for  the  final 
balance  which  completed  the  payment,  and  not 
merely  a  receipt  for  so  much  to  apply.  Paige 
V.  Pemo,  10  Vt.  491. 

5.  In  case  of  a  settlement,  sometimes  called 
a  jumping  settlement,  understood  and  intended 
to  be  in  full  of  all  demands,  and  a  release  or 
mutual  releases  are  executed,  each  party  takes 
on  himself  the  risk  of  any  misunderstanding  or 
want  of  recollection  as  to  the  true  state  of  the 
claims ;  and  such,  in  the  absence  of  fraud,  is 
the  legal  effect,  and  bars  a  recovery  for  any 
claim  omitted.  Blackmer  v.  Wright,  12  Vt. 
377.    Holbrook  v.  Blodget,  5  Vt.  620. 

6.  A  release  to  one  of  two  joint  tortfeasors, 
like  a  satisfaction  by  one,  is  a  discharge  of  both. 
Broum  v.  Marsh,  7  Vt.  820. 

7.  The  release  by  two  of  three  joint  vendees 
of  their  right  of  action  against  the  vendor  for 
fraud  in  the  sale,  was  held  to  operate  as  a 
release  of  the  right  of  the  other  vendee,  and  to 
entitle  him  to  share  in  the  consideration  received 
for  such  release.    James  v.  Aiken,  47  Vt.  28. 


REPLEVIN. 

I.  To  Try  the  Right  of  Property. 

II.  Of  Goods  Attached. 

III.  Of  Beasts  Impounded. 

IV.  Procedure. 

I.    To  Try  the  Right  of  Property. 

1.  Statute  action.  Replevin  cannot  be 
sustained  as  an  adversary  suit  at  common  law 
to  try  the  right  of  property,  and  is  sustainable 
only  in  cases  authorized  by  statute.     Bulkley 

V.  Smith,  Brayt.  88.  Taggart  v.  Hart.  lb,  215. 
Glover  v.  Chase,  27  Vt.  588.  Bennett  v.  Allen, 
80  Vt.  684.  Eddg  v.  Da^,  85  Vt.  247.  JSpragus 
V.  Clark,  41  Vt.  6.    47  Vt.  415. 

2.  Jnsticee'  Jurisdiction.  Under  0.  8. 
and  before  1858,  a  justice  of  the  peace  had  no 
jurisdiction  in  a  replevin  suit,  except  for 
beasts  distrained  or  impounded.  OUwerv.  Chase, 
27  Vt.  588.  But  by  the  act  of  1858  and  G.  8. 
c.  81,  s.  18,  a  justice  has  jurisdiction  in  replevin 
for  goods  and  chattels  unlawfully  taken  or 
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detained,  except  where  the  value  thereof  exceeds 
the  sum  of  $30.     THpp  v.  Lelandy  89  Vt.  68. 

3.  Title  of  plaintiir.  Either  a  general  or 
special  property  in  goods  is  sufficient  title  to 
sustain  replevin.  CusAenden  v.  ffarman,  2  Tyl. 
481. 

4.  It  seems,  that  where  goods  bailed,  though 
for  a  definite  time,  are  attached  upon  the  debt 
of  some  third  party,  either  the  bailor  or 
bailee  may,  under  O.  S.  c.  85,  s.  18,  replevy 
them  from  the  custody  of  the  officer,  though 
not  at  common  law.  Wilder  v.  Stafford,  80 
Vt.  899. 

5.  Replevin  of  goods  may  be  maintained  by 
the  person  *'  entitled  to  the  possession  thereof 
(G.  S.  c.  85,  s.  13),  although  conveyed  to  a 
third  person  by  a  bill  of  sale  absolute  in  terms, 
but  in  fact  made  as  security  for  a  debt ;  or 
where  the  bill  of  sale  contains  a  stipulation  that 
the  vendor  may  retain  possession  so  long  as  the 
vendee  should  think  best.  Wills  v.  Banister, 
88  Vt.  230. 

6.  The  term  *' goods,"  as  so  used  in  the 
statute,  includes  both  animate  and  inanimate 
movable  property.  Eddy  v.  Davis,  85  Vt. 
247. 

7.  To  maintain  replevin  under  G.  S.  c.  85, 
s.  18,  it  is  only  necessary  that  the  plaintiff 
should  be  entitled  to  possession  as  against  the 
defendant ;  and  it  is  only  when  the  defendant 
is  entitled,  under  Sec.  16,  to  a  judgment  for  a 
return  of  the  goods,  that  the  defendant  can  pre- 
vail ;  and  that  can  be  only  where  his  right  is 
superior  to  that  of  the  plaintiff.  Sprague  v. 
Clark,  41  Vt.  6. 

8.  Other  remedy.  Replevin  of  attached 
property  lies  in  favor  of  the  debtor  against  the 
attaching  officer,  where  he  becomes  a  trespasser 
ah  initio,  notwithstanding  trespass  or  trover 
might  lie  for  the  value— the  statute  giving  this 
remedy  where  goods  are  *•  unlawfully  taken, or 
unlawfully  detained."  Briggs  v.  Gleason,  29 
Vt.  78. 

9.  Parties.  The  owner  of  property  attached 
in  a  suit  against  another,  may  maintain  replevin 
therefor  against  the  attaching  creditor  and 
the  attaching  officer  jointly,  where  the  creditor 
assisted  the  officer  in  taking  and  removing  the 
property,  and  had  it  in  his  actual  custody  when 
it  was  replevied.     Esty  v.  Ixm,  82  Vt.  744. 

10.  Under  like  circumstances,  and  where 
the  creditor  claimed  to  own  the  property  and 
the  attachment  was  made  for  the  purpose  of 
getting  possession  of  it,  it  not  appearing  that 
the  attaching  officer  had  any  other  liens  upon 
\X',—Held,  that  the  owner  could  maintain 
replevin  against  the  creditor  without  joining 
the  officer.     Tripp  v.  Leland,  42  Vt.  487. 

11.  An  officer  is  liable  for  taking  chattels 
upon  a  writ  to  replevy  goods  as  attached,  where 
there  has  been  no  attachment  in  fact,  but  the 
party  from  whom  replevied  holds  them,  not 


under  process,  but  as  owner.   DriseoU  v.  Place, 
44  Vt.  252. 

12.  Taking  and  detaining.  The  plaintiff 
and  defendant  bad  been  husband  and  wife,  and 
had  occupied  a  dwelling  house  owned  by  the 
wife.  She  petitioned  for  a  divorce,  and  the 
judge  assigned  her  a  separate  part  of  the  house 
for  her  sole  occupancy  pending  the  litigation. 
She  obtained  a  divorce.  Instead  of  vacating 
the  premises  at  once,  as  was  his  duty,  the  plain- 
tiff continued  in  possession  of  the  other  part  of 
the  house  and  kept  his  goods  therein.  While 
the  plaintiff,  on  an  occasion,  was  out  of  the 
house  the  defendant  closed  and  fastened  the 
doors  and  would  not  permit  him  to  enter,  but 
told  him  that  any  property  he  had  in  the  house, 
that  he  would  call  for,  she  would  put  out  for 
him.  The  plaintiff  did  not  call  for  any,  and 
forbade  her  putting  any  of  his  property  out  of 
the  house.  Held,  that  this  was  not  such  a 
taking  or  detaining  of  the  plaintiff's  goods  as 
would  sustain  replevin.  Bent  v.  Bent,  44  Vt. 
688. 

13.  Pleadings.  In  replevin,  the  defendant 
in  his  plea  alleged  that  the  property  belonged 
to  his  minor  son,  and  that  he,  as  natural  guar- 
dian of  his  son,  was  bound  to  keep  the  custody 
of  it,  and  did  so.  On  traverse  of  the  plea,  the 
plaintiff  offered  proof  of  title  by  purchase  from 
such  minor  and  the  defendant.  Held,  that  the 
defendant  could  rebut  this  by  proof  of  fraud  in 
the  purchase,  although  there  was  no  sufficient, 
or  no  allegation  of  fraud  in  his  plea.  Bliss  v. 
Badger,  86  Vt.  888. 

14.  (General  issne.  In  replevin  under  G. 
S.  c.  85,  8.  18,  not  guilty  is  the  proper  general 
issue,  and  such  plea  puts  in  issue  every  material 
fact,  as  well  the  property  in  the  thing  replevied 
as  the  taking  and  detention.  PUUnfield  v. 
Batchelder,  44  Vt.  9.  Under  it,  the  defendant 
may  show  anything  which  will  defeat  the 
plaintiff's  right  to  recover  on  matters  alleged  in 
the  declaration ;  as,  a  justification  under  legal 
process.    Loop  v.  Williams,  47  Vt.  407. 

II.     Of  GooDfi  Attached. 

15.  Replevin  by  a  debtor  of  his  goods 
attached  is  not  an  independent,  original  action, 
or  suit,  but  a  part  of,  or  appendage  to,  the 
original  action,  and  should  not  be  entered  on 
the  docket  like  ordinary  cases.  (G.  8.  c.  85.)  It 
is  not  a  suit  inter  partes.  There  is  neither 
plaintiff  nor  defendant.  It  is  a  proceeding 
merely  for  the  compulsory  receipt  of  property 
attached.  Oreen  v.  Holden,  85  Vt.  815.  Dris- 
cMl  V.  Place,  44  Vt.  252. 

16.  Sureties.  An  offlcerserving  a  replevin 
writ  in  behalf  of  a  debtor  to  regain  possession 
of  property  attached,  is  bound  to  take  sureties 
on  the  replevin  bond  who  are  at  the  time 
actually  responsible  for  its  amount.    It  is  not 
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enough  that  the  surety  is  oppar^n^^  responsible, 
but  he  must  be  recUljf  so ;  but  if  really  good  at 
the  time  the  bond  is  taken,  the  officer  will  not 
be  liable,  though  the  surety  become  unable  to 
satisfy  a  judgment  upon  the  bond.  Bank  of 
MiddUimry  v.  Rutland,  38  Vt.  414. 

III.    Of  Bbastb  Impounded. 

17.  Avowry  and  pleadings.  An  avowry 
in  replevin  that  the  beast  was  taken  damage 
feasant  and  impounded  in  a  public  pound,  need 
not  give  the  name  of  the  pound-keeper,  nor  set 
forth  the  avowant's  title  to  the  close,  further 
than  to  state  that  he  was  "  seized  and  possessed 
as  of  his  own  close ; "  nor  need  he  give  the 
bounds,  or  description.  Oipaan  v.  Bump,  80 
Vt.  175.     Bennetty  J.,  dissenting. 

18.  An  avowry  in  replevin  justified  the 
taking  and  impounding,  by  reason  that  the 
beast  was  taken  damage  feasant  in  the  defend- 
ant's close.  The  replication  to  the  plea  to  the 
avowry  described  the  place  where,  &c.,  as 
lands  occupied  by  the  plaintiff  and  defendant 
in  common.  Held,  that  the  replication  was  a 
departure  from  the  avowry,  HurUmrt  v.  Oood- 
sill,  80  Vt.  146. 

19.  This  replication,  further,  set  up  a  right 
to  impound  arising  from  a  breach  of  the  plain- 
tiff's duty  to  maintain  part  of  a  division  fence. 
This  was  ?ield  to  be  repugnant  and  ill  on 
demurrer.    lb. 

20.  An  avowry  in  replevin  set  forth  the 
impounding  of  the  cattle,  and  averred  that 
"  within  twenty-four  hours  thereafter  the 
defendant  gave  legal  notice  of  the  said  im- 
pounding to,  &c.," — without  further  stating 
the  manner  in  which  the  notice  was  given. 
Held  sufficient  on  general  demurrer.  Keith  v. 
Bratfford,  ^Yi.M. 

21.  An  avowry  in  replevin  averred  the  tak- 
ing of  the  cattle  ♦*  in  a  field  and  Inclosure  used 
and  improved,"  *  *  "the  soil  and  freehold 
of  the  defendant,"  &c.  The  plea  to  the  avowry 
averred,  that  the  defendant  *'did  not  find  said 
cattle  in  any  field  of  the  defendant  inclosed 
with  a  legal  fence,"  and  concluded  to  the 
country.  On  .special  demurrer,  the  plea  was 
held  ill,  for  its  conclusion ;  that  the  terms  of 
the  averment  of  the  avowry  do  not  require 
proof  that  the  field  and  inclosure  was  sur- 
rounded by  [what  the  statute  makes]  a  legal 
fence ;  and  that  it  is  not  competent  to  make  an 
issue,  in  the  form  of  a  simple  traverse  conclud- 
ing to  the  country,  by  using  terms  that  would 
require  the  other  party  to  make  different  proof 
from  what  would  be  required,  if  the  traverse 
had  been  in  the  terms  of  the  averment.     lb. 

22.  Damages.  In  the  replevin  of  cattle 
taken  damage  feasant  and  impounded,  the 
defendant  can  recover  only  such  damages  as 
were  done  by  the  cattle  upon  the  occasion 


when  they  were  taken  to  be  impounded ; 
since  they  could  not  be  impounded  for  any 
former  damage  done,  nor  unless  then  actually 
upon  the  land  doing  damage.  Holden  v.  Torrey, 
81  Vt.  690.     (G.  8.  c.  35,  s.  6.) 

23.  In  such  case, .  although  the  defendant 
has  neglected  to  have  his  damages  appraised, 
he  is  entitled  at  least  to  nominal  damages  and 
costs ;  but  whether,  where  he  has  so  neglected, 
he  is  entitled  to  recover  beyond  this,  gtusre.   lb. 

IV.    Proosdubb. 

24.  Becognizance.  In  the  action  of 
replevin,  the  security  for  costs  is  in  the  bond 
taken,  and  no  recognizance  is  required  to  be 
entered  upon  the  writ.  Dunshee  v.  Steams^  1 
Aik.  149.     Stoddard  v.  Qilman,  22  Vt.  668. 

25.  Bond.  One  surety  in  a  replevin  bond, 
in  addition  to  the  plaintiff  or  some  one  in  his 
behalf,  is  sufficient  in  any  case  of  replevin. 
Bent  V.  Bent,  48  Vt.  42. 

26.  Not  taking  a  replevin  bond,  such  as  is 
required  by  law,  is  cause  for  dismissing  the 
action  on  motion  ;  as,  where  the  bond  was  *'  in 
the  penal  sum  of  double  the  value  of  the  goods  to 
be  replevied"  without  naming  the  sum.  Ben- 
neU  v.  Allen,  30  Vt.  684. 

27.  A  writ  of  replevin,  brought  as  an 
adversory  suit  under  G.  S.  c.  86,  s.  18,  was 
dismissed  on  motion,  where  the  only  bond 
given  was  the  one  prescribed  for  replevin  of 
goods  attached  and  replevied  by  the  defendant, 
under  Q.  8.  c.  85,  s.  8.  Campbell  v.  Morey,  27 
Vt.  675.     Thurber  v.  Richmond,  46  Vt.  896. 

28.  A  replevin  bond,  with  condition  as 
prescribed  for  the  replevin  of  goods  attached, 
is  a  mere  nullity  in  a  case  where  there  was  no 
attachment.  DriscoU  v.  Place,  44  Vt.  262 ;  and 
so,  f3ifie  versa,  where  the  bond  is  not  applicable 
to  the  process ;  nor  can  it  be  sustained  at  com- 
mon law  as  a  voluntary  bond.  Frothingham 
V.  Howard,  1  Aik.  189. 

29.  An  objection  to  the  writ  that  no  bond 
was  required  by  it  and  that  no  bond  was  given, 
is  of  a  dilatory  nature,  and,  whether  by  plea  or 
motion  to  dismiss,  must  be  made  at  the  earliest 
opportunity.     Wilder  v.  Stafford,  80  Vt.  899. 

30.  In  replevin,  the  writ  was  defective  in 
not  requiring,  as  a  condition  of  the  bond  to  be 
given,  the  return  of  the  property;  and  the  bond 
returned  was  signed  by  the  plaintiff  only. 
Held,  that  these  irregularities  did  not  make  the 
proceedings  void,  and  that  they  could  be 
waived;  and  that  by  omitting  to  take  advan- 
tage of  them  by  motion  or  plea  within  the 
time  limited  by  the  rules  of  court  for  filii^ 
dilatory  pleas,  and  also  by  pleading  to  the 
merits,  the  defendant  did  waive  them,  and  was 
not  entitled,  of  right,  to  take  advantage  of  them 
afterward.     Tripp  v.  Houfe,  46  Vt.  528. 

31.  Service  and  return.    Under  a  sututa 
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directing  writs  of  replevin  to  be  directed  to  the 
sheriff  or  his  deputy  ;—Heldj  that  service  by  a 
constable  was  void.  BdUUm  v.  Strong,  1  D. 
Chip.  287.     8.  C,  Brayt.  216. 

32.  Where  property  held  by  a  sheriff  on 
execution  was  taken  out  of  his  hands  by  his 
deputy  on  a  writ  of  replevin;— 2/«W»  that 
although  such  service  was  irregular  and  was 
subject  to  abatement,  yet  it  was  not  void,  and 
ttiat  the  sheriff  would  not  have  been  justified 
in  resisting  the  service ;  and  that  the  replevin 
was  a  sufficient  excuse  for  not  retaining  the 
property  and  selling  it  on  the  execution.  Shaiw 
V.  Baldwin,  88  Vt.  447. 

33.  A  writ  of  replevin  issued  as  a  writ  of 
summons,  must  be  served  as  such.  Delivery 
of  a  copy  to  an  agent  of  the  defendant,  the 
latter  being  out  of  the  State,  is  not  a  good 
service.     Oaffield  v.  Avery,  48  Vt.  668. 

34.  The  officer's  return  on  a  writ  of  replevin 
stated  that  the  appraisers  ** upon  their  oaths" 
appraised  the  property,  &c.  Held  sufficient. 
Mmer  V.  Cushman,  88  Vt.  698. 

35.  The  same  return  stated  that  **he  pro- 
ceeded to  appoint  appraisers  according  to  law," 
and  gave  their  names,  but  did  not  state  that 
they  were  *' disinterested  and  discreet."  Held 
sufficient.     Jb. 

36.  The  same  return  stated  that  the  officer 
** replevied"  the  property,  had  it  appraised, 
took  a  proper  bond,  and  delivered  the  property 
to  the  plaintiff,  ffeld  sufficient,  and  that  it 
sufficiently  appeared  that  the  bond  was  taken 
between  the  taking  and  the  delivery  of  the 
property — the  word  ** replevied"  not  being 
used  in  its  strict  technical  sense.    Jb. 

37.  The  bond  may  be  referred  to  as  a  part 
of  the  proceedings  in  the  cause,  to  show  its 
invalidity.  BenneU  v.  AUen,  80  Vt.  684 ;  or, 
as  part  of  the  record,  to  help  out  the  officer's 
return,  when  not  sufficiently  full.  Miller  v. 
Ouihman,  88  Vt.  698.    48  Vt.  45. 

38.  Effect  of  abatement.  When  in 
replevin,  upon  an  abatement  of  the  suit,  there 
is  judgment  for  a  return  merely,  such  judg- 
ment is  only  a  decision  that  the  property  was 
irregularly  taken,  and  that  the  possession  shall 
be  restored,  leaving  matters  in  9tatu  quo,  with 
the  question  of  title  undecided.  Collamer  v. 
Page,  86  Vt.  887. 

39.  Where  the  action  was  dismissed  upon 
the  defendant's  motion,  because  brought  in  the 
wrong  county ; — Held,  that  the  defendant  was 
entitled  to  judgment  for  a  return  without  plea, 
or  avowry,  or  proof  of  title,  and  the  plaintiff 
was  not  allowed  to  prove  title  in  himself. 
lb, 

40.  But  held,  in  such  case,  that  the  defend- 
ant was  not  entitled  to  recover  damages  for  the 
taking  and  detaining.  lb.  (Changed  by  G. 
S.  c.  86,  8.  26.  See  Thurber  v.  Richmond,  46 
Vt.  896.) 


41.  Beciprocal  Judgmentt.  Where  part 
of  the  goods  were  properly  replevied  and  part 
unlawfully,  the  verdict  must  be  for  the  plain- 
tiff  for  damages  and  costs  as  to  that  portion  for 
which  he  sustains  his  replevin,  and  for  the 
defendant  for  a  return  of  that  portion  for  whidi 
the  plaintiff  falls  to  sustain  his  replevin,  with 
damages  to  the  defendant  for  its  detention  and 
costs.  The  judgment  must  follow  the  verdict, 
and  the  costs  must  be  apportioned  and  set  off 
according  to  equity.  Poor  v.  Woodbum,  25  Vt. 
284. 

42.  In  replevin  for  the  taking  and  detaining 
of  several  articles,  the  jury  rendered  a  verdict 
of  not  guiUp,  and  added  a  clause  for  the  return 
to  the  defendant  of  a  certain  part  of  the  articles 
replevied.  The  plaintiff  moved  to  set  aside  the 
verdict.  That  motion  being  overruled,  he  moved 
in  arrest  of  judgment,  but  judgment  was  ren- 
dered upon  and  according  to  the  verdict.  Held, 
that  the  first  paragraph  of  the  verdict  was  all  that 
was  necessary  under  the  issue ;  for  that,  under 
G.  8.  c.  85,  s.  26,  the  court  would  adapt  the 
judgment  to  the  rights  proved ;  that  the  rest 
was  not  incongruous  or  inconsistent  with  the 
first  paragraph,  and  did  not  tend  to  the  injury 
of  the  plaintiff.  Judgment  affirmed.  Hotehkiu 
V.  A$hky,  44  Vt.  195. 

43.  Action  on  bond.  In  order  to  any 
remedy  upon  a  replevin  bond  for  not  returning 
the  property  replevied,  the  defendant  must  first 
have  a  judgment  for  a  return.  CoUamer  v. 
Page,  86  Vt.  896. 

44.  Where  a  replevin  suit  was  dismissed 
for  a  defect  in  the  bond,  but  there  was  no  judg- 
ment for  a  return  of  the  property  ',—ffeld,  that 
the  plaintiff  was  under  no  obligation  to  return 
the  property  to  the  defendant,  and  that  while 
it  remained  in  his  possession  he  could  not 
maintain  a  new  action  of  replevin  to  establish 
his  title  to  it.     Way  v.  Barnard,  86  Vt.  866. 

45.  A  declaration  against  the  surety  in  a 
replevin  bond  given  for  goods  attached,  was 
held  good  on  demurrer,  though  not  containing 
any  averment  of  a  demand  of  the  property  on 
the  execution,  or  notice  of  the  execution. 
Wetherbee  v.  Colby,  6  Vt.  647. 

46.  Where  a  return  of  the  property  has  been 
awarded,  no  special  demand  is  necessary  to  an 
action  on  the  bond.  Ctuhenden  v.  Harman, 
2  Tyl.  488. 


REVIEW. 

1.  A  review  is  not  allowed  from  a  judg- 
ment rendered  on  a  writ  of  error.  Bno$  v. 
Boardman,  2  Tyl.  271. 

2.  Upon  the  review  of  a  cause  decided  on 
demurrer,  the  court  will  not  prohibit  the 
arguing  of   the  cause  again  upon    the   same 
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pleadings.     Hazen  v.  Smith,  2  Tyl.  59.     Chip, 
man  v.  Sawyer^  lb,    61. 

3.  Statutes  authorizing  a  review  iu  appealed 
cases  where  a  set>off  is  pleaded,  considered. 
BUm  V.  KiUridge,  4  Vt.  272. 

4.  In  an  action  of  book  account  brought  to 
the  county  court,  where  the  defendant  files  in 
set-off  matter  of  contract,  neither  party  is 
entitled  to  a  review  of  the  issue  upon  the  plea 
in  set-off.     HaXl  v.  HaXl,  24  Vt.  687. 

6.  The  defendant  filed  a  plea  in  set-off, 
but,  at  the  first  trial,  offered  no  evidence  in 
support  of  it  and  the  plaintiff  recovered  judg- 
ment for  his  whole  claim.  The  defendant 
entered  a  review,  and  on  the  second  trial  sus- 
tained his  set-off,  and  the  plaintiff  again 
recovered  judgment,  but  for  a  less  sum  than  be- 
fore. EeW.^  that  the  cause  was  the  same,  and  that 
judgment  having  been  **rendered  in  the  cause 
twice  for  the  same  party,"  the  plaintiff  was  not 
entitled  to  a  review.  Chesman  v.  Lane^  17  Vt. 
88. 

6.  A  review  lies  from  a  judgment  on  a  scire 
fadas  upon  a  probate  bond.  Aldrich  v.  Wil- 
liams, 10  Vt.  295. 

7.  Under  the  statute  allowing  a  review  in 
* 'civil  causes;" — Held,  that  a  petition  for  parti- 
tion was  not  reviewable.  Ni4ih4}ls  v.  Nichols, 
28  Vt.  228. 

8.  One  defendant  in  an  action  of  tort  may 
review  the  case,  although  the  judgment  is  final 
as  to  the  other  defendants ;  and  this  will  not 
have  the  effect  to  carry  the  case  forward  as  to 
those  who  do  not  review.  Paine  v.  Tilden,  20 
Vt.  554.     22  Vt.  480;     28  Vt.  737. 

9.  The  plaintiff  in  ejectment  against  two 
defendants,  recovered  at  the  first  trial  against 
one  only,  and  he  reviewed;  and  the  plaintiff 
reviewed  as, to  the  other  defendant.  On  a 
second  trial,  the  verdict  was  for  both  defend- 
ants. Held,  that  in  this  action,  the  plaintiff's 
title  being  an  entire  thing  to  be  tried,  he  was 
not  entitled  to  review  as  to  the  defendant  against 
whom  he  recovered  at  the  first  trial.  Frost  v. 
Philbrook,  28  Vt.  786. 

10.  In  an  action  of  tort  against  several,  the 
plaintiff  on  trial  voluntarily  entered  judgment 
in  favor  of  one  of  the  defendants  and  then 
used  him  as  a  witness,  and  a  verdict  was 
rendered  in  favor  of  the  other  defendants.  The 
plaintiff  thereupon  entered  a  review  as  to  all  the 
defendants,  and,  at  the  next  term,  the  defend- 
ant in  whose  favor  the  plaintiff  had  voluntarily 
entered  judgment  moved  to  set  aside  the  review 
as  to  himself.  The  court  refused  so  to  do,  and 
on  a  second  trial  there  was  a  verdict  against 
that  defendant,  and  in  favor  of  the  others. 
Held,  that  there  was  no  error  in  the  proceed- 
ings, the  plaintiff  not  having  waived  his  review. 
Lyridon  v.  Cook,  19  Vt.  85. 

11.  On  a  trial  upon  review  after  one  judg- 
ment for  the  plaintiff,  the  defendant  gave  evi- 


dence of  payment,  except  a  trifling  sum  which 
he  admitted.  Such  partial  payment  the  plain- 
tiff denied,  and  offered  and  proposed  to  the 
court  that  if  the  jury  should  find  against  him 
on  this  pohit,  they  should  render  a  verdict 
against  him,  though  there  would  still  be  a  small 
balance  due;  and  requested  the  court  so  to 
instruct  the  jury.  [The  effect  of  a  verdict 
against  the  plaintiff  would  have  been  to  entitle 
him  to  a  review.]  The  court  refused.  Held, 
no  error.    AtulUn  v.  Bingham,  31  Vt.  577. 

12.  Beview  on  nominal  bail.  The  review 
of  a  case  by  consent  of  the  plaintiff  on  nominal 
bail,  does  not  affect  the  liability  of  the  attach- 
ing oflScer,  or  the  receiptman.  Howes  v. 
Spieer,  23  Vt.  508. 

13.  Bepeal.  Note.  All  statutes  allowing 
a  review  in  civil  causes  were  repealed  by  stat. 
Nov.  9,  1855,  No.  5. 

14.  Writ  of  review.  The  statute  provid- 
ing for  a  writ  of  review  in  case  of  an  absent 
defendant  (G.  S.  c.  31,  ss.  50  ^  seg.),  applies 
as  well  to  actions  commenced  by  trustee  pro- 
cess, and  actions  brought  by  K  collector  of  taxes 
under  G.  S.  c.  84,  s.  34,  as  to  others.  Allen  v. 
Seater,  38  Vt.  673. 

15.  In  a  writ  of  review  brought  by  the 
original  defendant,  where  the  original  action 
was  commenced  by  trustee  process  and  there 
was  judgment  against  him  and  against  the 
trustee,  which  the  trustee  paid ; — Held,  that  it 
was  not  necessary  in  the  writ  of  review  to 
allege  the  judgment  obtained  against  the  trustee. 

n. 

See  Reooonizanoe,  III.  * 


BULES  OF  DOUBT. 

1.  Rules  of  the  supreme  court  from  1790  to 
1802.      1  Tyl.  2.     n.   16.     lb,  479,  et  seg. 

2.  Rules  of  supreme  court  and  court  of 
chancery,  adopted  Jany.  T.  1817.    Brayt.  11. 

3.  Do.  adopted  Dec.  15,  1824.  1  D.  Chip. 
493.  etseg. 

4.  Rule  adopted  March  Term,  1831.  3  Vt. 
60. 

5.  Do.  March  T.  1882.    lb. 

6.  Rule  of  1827,  general  system.  1  Aik. 
397,  et  seg.  At  law,  p.  897.  In  chancery,  p. 
401.  Forms  of  oaths,  p.  407.  For  admission 
of  attorneys,  p.  408.  Computation  of  interest, 
p.  410. 

7.  Rules  in  chancery,  with  forms  of  oaths. 
11  Vt.  689.  et  ssg. 

8.  Rules  of  1839,  as  to  the  admission  of 
attorneys.     14  Vt.  565. 

9.  Rule  of  1848,  as  to  publication  of  notice 
in  divorce  cases.    20  Vt.  683. 

10.  Rule  of  1851,  as  to  petitions  for  new 
trial.     22  Vt.  670. 
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11.  Rules  of  1858,  as  to  copies  of  case  and   Woodbum,  25  Vt.    d40.    Smith  ▼.  Peny,  26 
argument.    24  Vt.  678.  i  Vt.  279.    Brigg*   v.    Taiflor,    85    Vt.   p.   66. 

12.  The   rules  of  court   are  subject  to  bejJftMMry   ▼.  Perkins,    86   Vt.    690.     Vermont 
modified  or  controlled  by  special  order,  in  the  Marble  Co,  v.  Mann,  86  Vt.  697. 
discretion  of  tbe  court.    National  Union  Bank      14.    Tender  of  bondl  nnder  role.     Rut- 
V.  Mareh,  46  Vt.  448.     1  Tyl.  59.     2  Tyl.  405.  land  A  Waihingtan  B,  Co,  v.  Bank  of  Middle. 

13.  Special  rules  imposing    conditions  of  I  ^uf:y,  82  Vt.  689. 

Judgment,  or  execution :  |    15.    Paying  money    into  court  under 

Instancee.    CaUin  y.  ffurUmrt,   8  Vt.  408.  imle.     See  Pkactice,  85,  86,  87. 
Blake    v.   Bumham,   29  Vt.   487.      Poor    v.  I 


s. 


SALES.  identity  of  the  tiling  sold  may  be  proved  by 

parol.    Bugg  v.  Hale,  40  Vt.  188. 

A,  SALE   OF   PERSONAL   CHATTELS.      4.    Mistake.    In  order    to    constitute    a 
L    Thi  Contract.  defense  at  law  to  a  contract  of  sale,  on  tbe 

1.  General^,  ground  of  mutual  mistake  as  to  tbe  state  of  the 

2.  Executory;  future  deUf>ery,  subject  matter  at  the  time,  the  property  must 
8.  Sale  executed  w  a$  to  pose  title ;  be  so  changed  as  not  in  any  sense  to  answer  the 

deUf^ery  ;  acceptance.  purpose  for  which  the  contract  was  made.  This 

4.  Beeeieeion ;  acceptance  an  a  waiver  goes  upon  the  ground  that  if  the  party  buys  one 

of  objectioni.  thing,  or  a  thing  in  one  state,  he  is  not  bound 

5.  Stoppage  in  transitu.  ;  to  take  a  different  thing,  or  the  same  thing  in  a 
n.    Warkantibs.  different  state.    But  an  accidental  occurrence, 

1.  What    eonetitutes  a  iMtrmnt^— '  not  directly  affecting  the  state  or  quality  of  the 

implied  ;     eaepreee;    particular  >  thing  sold,  but  only  its  market  value,  will  have 
toarranties,  \  no  such  effect.     Faulkner  v.  ffebard,  26  Vt. 

2.  Effect  of  breach  and  remedy.  452. 

III.  Validity  of  Salx  as  Against  Crbdi-      5.    The  plaintiff  contracted  to  sell  certain 

TORS.  shares  of  railroad  stock  to  the  defendant  for 

IV.  Conditional  Salb.  ; certain  property  of  the  defendant,  the  plaintiff 
V.    Official  Salb.  ;  representing  that  the  stock  was  worth  a  certain 

B.  SALE  OF  REAL  ESTATE.  sum  per  share.    The  directors  of  the  company 

had  recently,  and  without   the   knowledge  of 
A.    SALE    OF   PERSONAL   CHATTELS,  either  party,  issued  new  and  additional  shares 

of  stock  at  a  reduced  price  per  share,  the  effect 
I.    The  Contract.  |  of  which  was  to  reduce  the  value  of  the  shares. 

Held,  that  this  was  not  such  a  change  in  the 
1.  Generally,  state  or  quality  of  the  stock,  being  only  a 

I  matter  affecting  the  market  value,  as  authorized 

1.  The  parties.  The  characters  of  vendor ;  the  defendant  to  repudiate  the  sale.  Held,  also, 
and  purchaser  of  the  same  article  at  the  same  \  that  if  this  act  of  the  directors  was  legal,  it  was 
time  are  inconsistent,  and  cannot  be  united  in  a  contingency  which  the  defendant  was  bound 
the  same  person.  Chandler  v.  MotUton,  88  Vt. '  to  take  into  account ;  if  illegal,  then  the  defend. 
248.  I  ant,  as  a  stockholder,  could  resist  it.    lb, 

2.  Oonsent.  Where  one  writes  to  another  6.  Where  the  plaintiff  purchased  of  the 
that  he  will  buy  certain  property  of  him  at  a  defendant  a  quantity  of  cheese,  &c,,  which  was 
certain  price,  and  the  other  replies  that  he  |  then  represented  to  be,  and  was  by  both  parties 
might  have  the  property  at  that  price,  **if  he  j  supposed  to  be,  in  store  at  Whitehall  where 
would  come  for  it,"  these  letters  do  not  on  their:  the  plaintiff  desired  to  receive  it,  whereas  the 
face  purport  a  sale.  Fenno  v.  Weeton,  31  Vt.  |  property  was  then  in  Boston,  and  it  did  not 
845.  .come  to  the  use  of  the  pUintiff,  and  the  phun- 

3.  Misdescription.  The  validity  of  a  sale  |  tiff  had  paid  part  towards  the  purchase  ;—Held, 
of  personal  property  is  not  affected  by  a  mis-  j  that  the  mutual  mistake  of  the  parties  as  to  the 
description,  in  a  written  memorandum  of  the! new*  of  the  property  was  so  material,  that  the 
sale,   of  the  locality  of  the  property,  and  the 'plaintiff  was  not  bound  by  the  sale;  and  that. 
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after  demand,  he  could  recover  the  money  paid 
towards  it,  in  an  action  at  law  for  money  had 
and  received.  Ketchum  v.  CalUn^  21  Vt. 
191. 

7.  Sale  on  credit.  Where  there  is  a  sale 
upon  credit,  the  purchaser  agreeing  to  give  his 
note  therefor  with  surety,  no  action,  as  for 
goods  sold,  lies,  until  the  expiration  of  the 
agreed  term  of  credit.  For  refusal  to  furnish 
the  security  within  the  term,  the  action  must 
be  upon  the  special  agreement.  Martin  v. 
Fuller,  16  Vt.  108.  Seott  v.  Montague,  16  Vt. 
164.  Eddy  v.  Stafford,  18  Vt.  235.  28  Vt. 
724.     32  Vt.  240. 

8.  Where  the  purchaser  of  property  agrees 
to  furnish  a  security  for  the  price,  or  a  part  of 
it,  payable  at  a  future  day,  and  neglects  to 
furnish  the  security  agreed,  an  action  may  be 
immediately  maintained  against  him  counting 
specially  upon  the  promise  to  furnish  the 
security ;  and  in  such  action  he  cannot  claim 
the  benefit  of  the  stipulated  credit,  and  the 
rule  of  damages  will  be  the  sum  agreed  to  be 
paid.  AiotUney  Bank  v.  MeK.  Orm%by,  28  Vt. 
721. 

9.  Where,  upon  a  sale,  a  term  of  credit  is 
offered  to  those  who  give  notes  with  surety, 
the  credit  is  conditional  upon  the  giving  of  the 
note  with  surety,  the  security  being  the  con- 
sideration for  the  credit.  If  the  security  be 
not  given,  the  purchaser  is  liable  as  on  a  sale 
without  credit.    Rice  v.  Andrews,   32  Vt.  691. 

10.  This  rule  of  construction  is  different, 
generally,  where  the  purchaser  is  only  required 
to  give  his  own  note,  and  especially  where  he 
has  an  election  as  to  the  term  of  credit,  and  has 
not  been  asked  to  make  an  election.  lb,  Seott 
V.  Montague,  16  Vt.  164. 

11.  One  acting  as  agent  for  the  owner  sold 
a  house  standing  upon  the  agent's  land,  at  a 
price  agreed,  the  house  to  be  moved  off  the 
premises  where  it  stood.  The  purchaser  did 
not  pay  the  price,  the  agent  saying,  that  would 
make  no  difference.  It  being  claimed  by  the 
owner  in  an  action  of  trespass  against  the  pur- 
chaser for  moving  off  the  house  before  payment, 
that  this  was  a  sale  upon  credit  and  so  not 
within  the  authority  of  the  agent  {--Held,  that 
this  was  not  a  sale  upon  credit,  no  time  having 
been  given  for  payment  of  the  price,  nor  leave 
given  to  remove  the  house  without  payment. 
BOeif  V.  Wheeler,  42  Vt.  628.  8.  C.  44  Vt. 
189. 

12.  Lien  for  price.  In  this  case,  the 
owner,  as  soon  as  he  learned  that  the  house  had 
been  sold,  repudiated  the  sale  and  forbade  the 
puichaser  removing  the  house,  he  already  hav- 
ing taken  possession  for  the  purpose  of  remov- 
ing  it.  Beld,  that  the  purchaser  had  no  right 
to  remove  the  house  without  payment,  or 
tender  of  payment,  and,  having  done  so,  he  was 
liable  in  trespass  to  the  owner.    lb. 

39 


2.  Ekceeutory  ;  Future  delivery, 

13,  Where  A,  by  contract  not  in  writing, 
agreed  to  purchase  goods  of  B,  -and  to  take 
delivery  and  pay  for  them  at  a  future  day 
named,  and  paid  earnest  money,  and  B,  before 
the  day  named  for  delivery,  sold  the  goods  to  a 
third  party  so  as  to  pass  the  property; — Held, 
that  A  was  entitled,  under  the  money  counts, 
to  recover  the  earnest  paid,  without  tender 
of  performance  on  his  part  and  whether  such 
breach  of  contract  by  B  was  known  to  A,  or 
not.  Packer  v.  Steward,  34  Vt.  127 ;  and  (by 
Kellogg,  J.),  if  after  such  sale  A  had,  before 
the  expiration  of  the  time  limited,  tendered 
performance  on  his  part,  he  could  have  recov- 
ered damages  for  such  breach  of  contract.  lb, 
183. 

14.  In  executory  contracts  of  sale,  it  seems, 
that  if  neither  party  be  ready  by  tlie  appointed 
time,  and  both  are  in  default,  the  contract  is  at 
law  ipso  facto  dissolved,  and  that  the  deposit  is 
recoverable,  unless  the  time  has  been  prolonged 
by  consent.     Packer  v.  Button,  35  Vt.  188. 

16.  Where  the  plaintiff  contracted  to  pur- 
chase  the  defendant's  wool  at  a  certain  price,  to 
be  taken  and  paid  for  by  Feby.  1,  and  paid  part 
as  earnest  money,  and  the  plaintiff  was  pre- 
vented by  inevitable  accident— a  storm— from 
appearing  and  taking  and  paying  the  balance 
for  the  wool  until  the  morning  of  Feby.  2, 
when  he  found  the  defendant  delivering  the 
wool  to  another  party  to  whom  he  had  sold  it 
the  day  before ; — Held,  that  the  plaintiff  could 
not  recover  damages  for  the  refusal  to  deliver 
the  wool,  but  could  recover  the  earnest  money 
paid,  and  that  without  a  special  demand.    lb, 

16.  In  an  executory  contract  for  the  sale  of 
property  to  be  taken  and  paid  for  at  a  stipu- 
lated time,  the  purchaser,  in  order  to  entitle 
himself  to  a  performance  by  the  seller,  must 
offer  to  receive  the  property  and  pay  the  price 
at  the  time  stipulated,  and  nothing,  not  even 
inevitable  accident,  will  excuse  him  from  so 
doing,  except  that  the  seller  has  put  it  out  of 
his  own  power  to  perform.    H>, 

17.  If  the  seller  has  put  it  out  of  his  power 
to  perform,  and  this  is  known  to  the  purchaser 
and  for  this  cause  he  omits  to  make  what  he 
knows  must  be  a  wholly  useless  offer  to  per- 
form, he  may  hold  the  seller  liable.    lb, 

18.  Where  a  purchaser  pays  a  part  of  the 
price  in  advance,  but  fails  to  pay  the  residue 
according  to  the  contract  so  as  to  entitle  him  to 
performance,  and  the  seller  is  in  no  fault,  what 
has  thus  been  paid  cannot  be  recovered  back. 
lb. 

19.  This  rule  is  universal,  and  applies  to 
contracts  of  sale  of  real  estate,  though  by  parol 
— the  statute  of  frauds  not  rendering  such  con- 
tracts void,  but  only  not  enforcible  by  action. 
Tl.e  vendor  in  such  case  being  ready  to  per^ 
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form,  part  payment  cannot  be  recovered  back. 
Cobb  V.  HaU,  39  Vt.  510.  {8,  C.  88  Vt.  289.) 
29  Vt.  607.  ShMD  V.  Shaw,  «  Vt.  «9.  Smitk  v. 
BmUh,  14  Vt.  440. 

20.  The  defendant  sold  to  the  plaintiff  all 
hit  dairy  of  cheese  then  made  and  to  be  made 
by  a  day  named,  to  be  delivered  at  a  future  time 
and  place  named,  and  received  fifty  dollars  in 
part  payment,  the  balance,  at  a  certain  price 
per  pound,  to  be  paid  on  delivery.  The 
defendant  performed  on  his  part,  but  the  plain- 
tiff failed  to  appear,  at  the  time  and  place 
specified,  to  receive  and  pay  for  the  cheese. 
The  defendant  thereupon,  in  reasonable  time, 
resold  the  cheese  at  a  less  price,  leaving  in  his 
hands,  with  the  $50,  no  excess  above  the  con- 
tract price.  Held,  that  the  pUdntiff  could  not 
recover  either  specially  upon  the  contract,  or 
upon  the  general  counts  for  the  money  paid. 
Jcne$  V.  JforM,  22  Vt.  144. 

8.  8dU  epoeeuted  mxuto  pan  title, 

21.  Essentials— DeliTory,  etc.  To  con- 
stitute a  valid  sale  of  chattels,  it  is  necessary 
there  should  be  a  transfer  and  change  of  prop- 
erty. Without  a  delivery  of  the  goods  by  the 
vendor,  the  price  not  having  been  paid,  the 
property  is  not  divested,  and  the  vendee  can 
not  seize  it  or  maintain  trover  for  it.  An 
undertaking  to  pay  at  any  other  time,  accepted 
and  relied  upon  by  the  vendor,  may  have  the 
same  effect  as  pajrment  at  the  time.  Tmoslep 
V.  Dana,  1  Aik.  844.  See  Bilej/  v.  Wheeler,  42 
528.    Miller  v.  Cuehman,  88  Vt.  698. 

22.  Where  A  agrees  to  purchase  property 
for  B,  but  B  furnishes  no  funds,  and  A  has  no 
general  agency  for  B,  and  A  makes  the  pur- 
chase in  his  own  name,  although  with  the  pur- 
pose of  delivering  the  property  to  B,  this  does 
not  vest  the  title  in  B;  and  if  he  takes  the 
property  forcibly,  he  is  liable  to  A  therefor ; 
as,  in  trover.    Paige  v.  Hammond,  26  Vt.  876. 

23.  Where  the  plaintiff  contracted  to  pur- 
chase the  defendant's  farm,  and  to  pay,  in  part, 
in  a  certain  yoke  of  steers,  but  afterwards 
declined  to  complete  the  purchase ; — Held,  that 
the  defendant  was  liable  in  trover  for  afterwards 
taking  away  the  steers  without  the  consent  of 
the  plaintiff.    I^ye  v.  Taggart,  40  Vt.  296. 

24.  An  agreement  to  procure  and  deliver  to 
the  defendant,  for  a  sum  named,  an  article  of 
property  belonging  and  understood  to  belong  to 
a  third  person,  though  procured  and  offered, 
cannot  be  declared  upon  as  a  sale.  Bruce  v. 
Biehop,  48  Vt.  161. 

25.  Where  a  contract  is  to  deliver  at  a 
future  day  property  not  in  esee,  but  to  be  there 
after  produced,  as  by  the  cultivation  of  the 
earth,  or  to  be  manufactured,  the  property 
does  not  pass  by  a  simple  tender  or  delivery  to 
the  purchaser  according  to  the  terms  of  the 


contract,  but  to  this  end  he  must  accept  the 
same ;  and  without  such  acceptance  an  action 
for  goods  sold  and  delivered,  or  an  acti<m  on 
book  for  the  price,  cannot  be  maintained. 
Bider  v.  Kelley,  82  Vt.  268.  Latham  v.  LewU, 
cited  in  Carpenter  v.  Brainerd,  87  Vt.  147, 
and  in  Hodges  v.  Fox,  86  Vt.  81  (overruling 
Mattieon  v.  WeetcoU,  18  Vt.  258).  Alien  v. 
ThraU,  86  Vt.  711. 

26.  If  the  party  contracting  for  the  property 
wrongfully  refuses  to  receive  it,  the  acticMi 
must  be  upon  the  contract  for  such  refusal ;  in 
which  case  the  rule  of  damages  would  be,  not 
the  value  or  contract  price  of  the  property,  but 
the  difference  between  the  contract  and  tlie 
market  price.  lb.  Hodges  v.  Fox,  86  Vt.  74. 
Boardman  v.  Keeler,  21  Vt.  78. 

27.  Sale  differs  from  an  exchange.  A 
sale  and  an  exchange  are,  legally,  different  con- 
tracts ;  and,  in  strictness,  an  averment  of  one  is 
not  supported  by  proof  of  the  other.  Vail  v. 
Strong,  10  Vt.  457. 

28.  Where  property  is  transferred,  and 
other  [property  with  some  money  is  received 
therefor,  a  sale,  rather  than  an  exchange,  may 
justly  be  inferred  from  the  fact  that  the  trade 
was  governed  by  a  fixed  price  for  the  property 
—an  agreed  price  being  essential  to  a  proper 
sale,  but  altogether  needless  in  the  case  of  a 
mere  exchange.  Loomis  v.  Wainwright,  21 
Vt.  520. 

29.  The  plaintiff  agreed  to  sell  her  farm  to 
the  defendant  for  $1,200  and  to  take  for  it  the 
farm  of  one  G  at  the  same  price,— which  it  was 
agreed  that  the  defendant  should  purchase— if 
the  defendant  could  not  induce  G  to  take  a  less 
price.  The  defendant  purchased  the  G  farm 
for  $1,050  and  falsely  represented  to  the  plain- 
tiff that  he  had  been  obliged  to  pay  $1,200. 
Upon  this  the  deeds  were  exchanged,  the  plain- 
tiff saying  at  the  time  that  she  was  not  swap- 
ping farms,  but  buying  and  selling.  In  an 
action  of  assumpsit  to  recover  for  land  sold ; — 
Held,  that  this  was  a  sale  at  the  price  of 
$1,200,  and  not  an  exchange  without  reference 
to  any  agreed  price,  and  that  the  plaintiff  was 
entitled  to  recover  the  difference.  Jordan  v. 
Dper,  84  Vt.  104. 

30.  —from  a  lease.  The  lessor  of  a  farm 
for  three  years  covenanted  by  his  lease  to 
furnish  ten  cows,  to  be  kept  on  the  farm  for 
the  use  and  benefit  of  the  lessee,  the  lessor  to 
risk  the  cows  against  all  unavoidable  accidents 
and  to  pay  the  taxes  upon  them— the  lessee 
covenanting  to  deliver  to  the  lessor,  at  the  end  of 
the  term,  the  same  ten  cows,  or  those  worth  as 
much  in  all  respects.  Held,  that  this  was  a 
lease,  and  not  a  sale  of  the  cows— the  lessee 
having  the  right  to  supply  the  loss  chargeable 
upon  him  as  not  '^unavoidable,"  by  substituting 
other  cows  of  equal  value.  Smith  v.  Niies,  20 
Vt.  816.     22  Vt.  861. 
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31.  Something  remaining  to  be  done. 
If  anything  remains  to  be  done  to  property  by 
the  seller  before  delivery,  no  property  passes  to 
the  buyer,  even  as  between  themselves— as,  to 
complete  the  burning  of  a  coal-pit,  and  then  to 
measure  out  the  coal.  Hale  v.  HunUey,  21 
Vt.  147. 

32.  In  a  contract  of  sale,  if  any  thing 
remains  to  be  done  by  one  or  both  of  the  parties 
before  delivery,  the  title  does  not  pass.  And  even 
where  the  property  has  been  delivered,  if  any- 
thing remains  to  be  done  by  the  terms  of  the 
contract  before  the  sale  is  complete,  the  title 
still  remains  in  the  vendor.    To  effect  a  com- 

.  pleted  sale,  the  contract  must  be  executed.   Oibbs 
V.  Benjamin,  45  Vt.  124. 

33.  The  defendant  had  purchased  of  the 
plaintiff  absolutely  a  yoke  of  oxen,  and  took 
possession  of  them.  He  afterwards  executed 
a  writing  to  the  plaintiff,  acknowledging  the 
receipt  of  the  oxen  to  enable  him  to  do  a  job  of 
work  for  the  plaintiff,  and  containing  a  condi 
tion  that  when  the  job  was  done,  or  at  any 
time,  if  the  plaintiff  should  choose,  he  should 
have  a  right  to  take  the  oxen  by  paying  the 
defendant  for  what  he  had  done  towards  the 
job.  The  defendant,  before  the  completion  of 
the  job,  sold  the  oxen.  In  an  action  of  trover 
therefor ; — Held,  that  this  contract  did  not  have 
the  effect  of  a  re-sale  of  the  oxen  to  the  plain- 
tiff, and  that  the  plaintiff  under  it  had  no  right 
to  the  oxen  without  first  paying  the  defendant 
for  what  he  had  done  towards  the  job.  Walker 
V.  MeNanffhton,  16  Vt.  888. 

34.  The  plaintiff  sold  the  defendant  a  lot  of 
wool  unsacked,  at  a  certain  price  per  pound, 
for  cash  or  sight  drafts.  The  plaintiff  after- 
wards sacked  the  wool  in  sacks  furnished  by 
the  defendant,  and  then  weighed  it  and  shipped 
it  to  the  defendant.  Held,  that  as  the  sacking 
preceded  the  delivery  of  the  wool,  the  plaintiff 
could  not  recover  for  his  services  in  sacking  the 
wool,  in  the  absence  of  an  express  contract  of 
the  defendant  to  pay  therefor.  Cole  v.  KerVj 
20  Vt.  21. 

35.  Terms  of  payment.  While  the  terms 
of  payment  remain  to  be  settled  as  between 
vendor  and  vendee,  the  sale  is  not  complete. 
Miller  v.  Cushman,  88  Vt.  698. 

36.  The  plaintiff  bought  of  G  a  mare,  sup- 
posed to  be  with  foal,  and  agreed  to  give  there- 
for the  colt  at  four  months  old  which  the  mare 
should  bring.  The  mare  brought  no  colt  while 
the  plaintiff  possessed  her,  which  was  for  nearly 
three  years,  when  the  defendant  attached  her, 
as  the  property  of  G.  Tlie  plaintiff  had  in  no 
way  paid  for  the  mare.  Held,  that  by  the  con- 
tract the  title  to  the  mare  vested  in  the  plaintiff; 
that  although  the  mode  of  payment  agreed 
upon  had  become  impossible  of  performance,  he 
was  liable  to  pay  in  some  other  way ;  and  that 
If  G  might  have  rescinded  and  claimed  a  return 


of  the  mare,  yet  as  he  had  acquiesced,  the 
defendant  could  not  step  in  and  set  aside  the 
contract.    Beed  v.  Canady,  84  Vt.  198. 

37.  Measuring.  It  is  not  necessary  that 
an  article  should  be  measured  before  the  sale  is 
complete,  if  it  is  the  intention  of  the  parties 
that  the  property  shall  pass  before  that  time, 
and  that  the  amount  shall  be  subsequently 
determined  by  a  measurement  of  the  product  of 
the  article  when  changed  in  form.  Fitch  v. 
Burk,  88  Vt.  688. 

38.  Actual  removal  not  always  essen- 
tial—Instances. As  between  the  parties  to  a 
sale  of  a  chattel,  the  title  may  pass  without 
delivery,  all  the  other  elements  of  a  valid  sale 
existing.  Fletcher  v.  Howard,  2  Aik.  115;  and 
held,  where  the  plaintiff  purchased  of  the 
defendant  a  heifer  and  paid  the  price,  the 
defendant  agreeing  to  keep  the  heifer  for  the 
plaintiff  until  foddering  time,  and  the  defend- 
ant  afterwards  refused  to  deliver  the  heifer  on 
demand,  that  he  was  liable  in  trover  therefor. 
Bemie  v.  MorriU,  88  Vt,  158. 

39.  Where  property  is  in  the  possession  of 
a  third  person,  a  sale  of  it  by  the  owner  and 
payment  therefor,  with  an  agreement  that  such 
third  person  shall  be  notified  of  the  sale,  trans- 
fers the  title  as  between  the  parties.  Wooley  v. 
Editon,  85  Vt.  214. 

40.  A  sale  of  lumber  \y\ng  at  different  places 
in  a  river,  the  purchaser  agreeing  to  take  it 
where  it  lies,  is  an  executed  contract  and 
requires  no  other  delivery  to  transfer  the  prop- 
erty. A  subsequent  destruction  of  part  of  the 
property  by  strangers  will  not  excuse  the  pur- 
chaser from  payment  of  the  purchase  price. 
EtarU  V.  Butler,  Brayt.  216. 

41 .  Snficiency  of  delivery.  The  plaintiff 
purchased  plank  and  timber,  a  part  being  in  the 
vendor's  bark-house  and  a  part  in  his  shop,  and 
took  possession  of  that  in  the  bark-house,  and 
the  vendor  agreed  to  leave  the  shop  key  with  a 
third  person  so  that  the  plaintiff  could  come 
and  get  the  property  there  at  his  convenience, 
and  he  did  so  leave  the  key.  The  defendant 
afterwards  bought  the  timber  in  the  shop  of  the 
same  vendor,  and  procured  the  key  from  such 
third  person  and  removed  the  timber.  Held^ 
that  there  was  a  sufficient  delivery  to  the  plain- 
tiff to  enable  him  to  sustain  trespass  for  the 
taking.     Chappel  v.  Ma/rvin,  2  Aik.  79. 

42.  C  contracted  to  buy  of  D  all  the  pota- 
toes D  should  raise  the  next  season,  taking 
them  in  the  field  after  they  were  dug  and  laid 
in  heaps.  D  gave  notice  when  he  should  com- 
mence digging,  and  kept  C  advised  from  time 
to  time  that  more  potatoes  were  dug  and  were 
ready.  C  drew  away  a  part  and  then  stopped 
drawing,  and  the  potatoes  lay  there  and  became 
frozen.  Held,  that  the  title  to  all  the  potatoes 
so  delivered  in  heaps  passed  to  C,  and  that  he 
was  liable  for  the  whole  in  an  action  on  book, 
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as  for  goodf  told  and  delivered.     CarpenUr  t. 
DoU,  18  Vt.  578. 

43.  H  contracted  with  T  to  deliver,  at  a 
place  named,  from  800  to  1000  corda  of  wood 
before  a  day  named.  H  from  time  to  time 
delivered  the  quantity  of  wood  as  agreed,  but  a 
flood  came  and  carried  it  off  before  it  had  been 
measured  by  T.  It  would  have  been  measured 
but  for  T*s  neglect.  HM,  that  the  title  became 
vested  in  T  by  the  delivery,  and  that  he  was 
holden  to  pay  for  the  wood  in  an  action  on 
bo(^  as  for  goods  sold  and  delivered.  Hunt  v. 
Thurman,  15  Vt.  886. 

44.  In  the  sale  of  articles  of  bulk— as,  two 
and  a  half  tons  of  straw  by  estimate — all  that 
is  necessary  to  constitute  a  delivery,  so  as  to 
sustain  the  action  for  goods  sold  and  delivered, 
or  book  account,  is  that  the  contract  of  sale 
should  be  complete,  the  particular  portion  be 
set  apart  by  itself,  nothing  more  remain  to  be 
done  on  the  part  of  the  vendor,  and  that  the 
vendee  should  agree  to  take  the  goods  as  they 
are,  and  where  they  are.  Chamberlain  v.  FarVy 
28  Vt.  265. 

45.  Where  standing  trees  are  sold  by  a  parol 
contract,  and  the  purchaser  has  cut  the  trees, 
although  left  upon  the  land,  the  contract  has 
become  executed,  and  the  timber  cut  is  the 
property  of  the  purchaser.  Yale  v.  8eelp,  15 
Vt.  221.    27  Vt.  166.    82  Vt.  89.    48  Vt.  97. 

46.  A  and  B  owned  a  quantity  of  cheese  in 
individual  shares,  A  having  a  lien  for  his 
security  upon  B's  share,  and  a  right  to  receive 
the  whole  proceeds  of  the  sale  of  the  cheese 
and  to  account  to  B,  on  settlement  of  accounts, 
for  his  share.  B,  by  contrivance  with  C,  in 
order  to  obtain  the  pay  for  his  share  and  thus 
embarrass  A  in  enforcing  his  lien  and  securing 
his  accounts,  pretended  to  sell  his  share  of  the 
cheese  to  C,  and  going  with  C  to  the  property, 
then  in  the  hands  of  a  carrier  for  the  market, 
looked  at  it,  saying,  **  I  deliver  this  to  you  "— 
without  doing  any  thing  more,  or  notifying  the 
carrier.  Held^  that  C  acquired  no  right  thereby 
against  A.    Shepard  v.  Briggs,  26  Vt.  149, 

47.  A  contract  to  deliver  a  cow  to  the 
defendant,  is  not  satisfied  by  putting  the  cow  in 
the  defendant's  barn-yard  in  his  absence.  Bruce 
V.  Bishop,  48  Vt.  161. 

48.  Pint  possessor.  Where  the  same 
chattel  is  sold  or  mortgaged,  to  two  different 
persons  by  conveyances  equally  valid,  the  one 
who  lawfully  acquires  the  possession  will  hold 
it  against  the  other.  Fletcher  v.  nou>ard,  2  Aik. 
115.     Cotyy,  Bamee,  20  Vt.  78. 

49.  Where  the  second  mortgagee  of  a  chattel 
allowed  it  to  be  in  the  joint  possession  of  him 
self  and  the  mortgagor;— i/if2(f,  that  the  first 
mortgagee  might  take  it  into  his  own  possession 
and  thus  complete  his  title.     Cotp  v.  Bame$. 

60.  Acceptftnce— What  is,  and  its 
effect.  What  constitutes  a  delivery  and  accept 


ance  of  goods  so  'as  to  transfer  the  title,  con- 
sidered and  discusMd.  Bedingion  v.  Bobertt, 
25  Vt.  686. 

51.  The  use  or  sale  of  a  part  of  the  prop- 
erty delivered  upon  a  contract,  althou^  the 
party  may  not  be  bound  to  accept  it,  is  evidoice 
of  an  acceptance  of  the  whole  under  the  con- 
tract, and  may  be  a  confirmation  of  the  contract 
as  claimed  by  the  other  party,  notwithstanding 
accompanying  declarations  to  the  ccmtrary. 
BU$h  V.  Granger,  6  Vt.  840. 

52.  Where  the  defendant  contracted  to  take 
of  the  plaintiff  20,000  feet  of  lumber  to  be  deliv- 
ered at  a  place  and  by  a  day  named,  and  whUe 
the  plaintiff  was  drawing  the  lumber  the  defend- 
ant notified  him  that  he  (defendant)  should  not 
want  the  full  quantity,  without  specifying  how 
much  he  did  want  and  what  quantity  he  would 
accept,  and  the  plaintiff  continued  to  deliver 
and  did  deliver  the  whole  quantity  contracted 
for,  and  the  defendant  used  a  part  \—HM,  in 
an  action  on  book,  that  the  defendant  was 
holden  to  pay  for  the  whole.    lb, 

53.  The  defendant  contracted  with  tl»e 
plaintiff  for  all  the  lumber  on  12  acres  of  land, 
to  be  sawed  and  delivered  by  the  plaintiff  on 
the  defendant's  premises.  The  plaintiff  sawed 
and  delivered  the  lumber  into  the  possession  of 
the  defendant,  and  it  was  placed  where  the 
defendant  directed.  The  defendant  used  all 
except  the  basswood  lumber,  which  the  defend- 
ant refused  to  take  at  the  plaintiff's  measure- 
ment. Held,  that  the  title  to  the  basewood 
lumber  passed  to  the  defendant,  the  plaintiff  so 
electing,  and  that  an  action  on  Ixx^  lay  for  the 
price.  Carpenter  v.  Brainerd,  87  Vt.  145,  cit- 
ing Hunt  V.  Tkwrman,  15  Vt.  886. 

54.  Held,  also,  that  the  contract  was  entire, 
and  the  actual  acceptance  and  use  of  a  part  was 
an  acceptance  of  the  whole.  lb,,  citing  BUtik  v. 
Granger,  6  Vt.  840.  Carpenter  v.  Dole,  18  Vt. 
578. 

55.  The  defendant  and  one  M,  made  a 
contract  by  which  the  defendant  was  to  pro- 
cure to  be  sawed  from  logs  of  the  defendant 
certain  boards,  the  logs  being  then  selected 
and  marked  with  the  initials  of  M's  name;  the 
boards  to  be  received  by  M,  at  the  mill,  at  the 
sawyer's  measurement,  at  a  certain  price  per 
thousand  feet ;  M  not  to  take  the  boards  from 
the  mill  yard,  until  he  had  paid  for  them. 
But^iiom  time  to  time,  as  the  boards  were 
sawed  and  measured  by  the  sawyer,  M,  in  the 
absence  of  the  defendant,  drew  them  away 
from  the  mill  yard,  some  six  or  eight  rods,  and 
piled  them  up  in  an  open  space  near  a  building 
in  part  occupied  by  him,  expressing  dissatis- 
faction with  the  sawyer's  measurement,  and 
repeatedly  declaring  that  he  would  not  take 
them  at  that  measurement  HM,  that  the 
defendant  was  entitled  to  prove,  as  tending  to 
show  that  M  had  not  accepted  the  boards,  so  as 
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to  tranEfer  the  title  to  him,  that  upon  being 
called  on  for  payment  he  replied  **that  when 
the  defendant  furnithed  lumber  according  to 
the  contract,  he  would  pay  for  it."  Fletcher  v. 
CoU,  28  Vt.  114 

56.  Where  the  owner  of  goods  in  the  pos- 
seflgion  of  his  bailee  proffered  to  sell  them  to 
the  bailee,  and  the  bailee  thereupon  proceeded 
to  use  and  sell  them  as  his  own;— IT^M,  that 
he  was  liable  as  for  goods  sold.  Janet  v.  Hard, 
83  Vt.  481. 

57.  Election.  The  plaintiff  let  the  defend- 
ant have,  under  a  written  contract,  a  yoke  of 
oxen  "  to  work  and  use  well  and  run  all  risk 
of  accident,  sickness  and  death  for  one  year, 
for  $115,  and  interest."  If  returned,  the 
defendant  was  to  pay  $12  for  the  use  of  the 
oxen ;  and  if  he  paid  $115,  and  interest,  in  one 
year,  he  was  to  own  them.  Near  the  end  of 
the  year  the  defendant  informed  the  plaintiff 
that  he  should  not  return  the  oxen,  and  he 
continued  to  use  them  until  after  the  end  of  the 
year,  and  until  one  of  them  died.  In  an  action 
for  goods  sold ; — EM,  that  the  defendant,  by 
his  notice,  had  elected  to  become  the  purchaser, 
and  that  the  bringing  of  the  suit  was  an  affirm- 
ance  by  the  plaintiff  of  such  election.  Fviler  ▼. 
BumMU,  84  Vt.  107. 

58.  The  plaintiff's  intestate  (Roberts)  and 
the  defendant  (Mann)  made  the  following 
written  agreement:  ** Springfield,  March  22, 
1865.  Received  of  O.  H.  Roberts  $800  on  a 
lot  of  assorted  fur  skins,  billed  at  $847.25. 
This  money  is  to  be  applied  in  payment  for  the 
skins  if  we  can  agree  on  the  prices ;  otherwise, 
the  skins  are  to  be  returned  to Brattleboro,  Vt., 
by  Roberts,  and  I  am  to  return  the  $800. 
Gilbert  H.  Mann."  The  defendant  having 
refused  after  more  than  three  days  to  receive 
back  the  skins,  Roberts  sold  them  in  market 
for  less  than  $800,  and  brought  this  suit  to 
recover  the  difference.  Held,  that  the  written 
contract  contemplated  a  future  agreement  sup- 
plementary to  the  written  contract  as  to  price, 
and  that  it  was  competent  for  the  defendant  to 
testify,  that  immediately  after  the  execution  of 
the  written  contract,  at  the  same  interview, 
Roberts  agreed  to  notify  the  defendant  in  three 
days  whether  he  would  keep  the  skins  and  pay 
the  price  for  them  or  not.  Fields  Admr,^  v. 
Mann,  42  Vt.  61.  Held  {Peek,  J., dissenting), 
that  this  evidence  tended  to  prove  a  sale  at  the 
price  named,  if  Roberts  did  not  within  the 
three  days  notify  the  defendant  whether  he 
would  take  the  skins  at  the  price  named  or 
not.    lb. 

59.  To  sell  or  return.  The  plaintiffs 
left  with  K,  a  trader,  goods  **to  sell  or  return 
on  demand  "  at  prices  set  in  the  bill  receipted, 
K*s  commission,  or  compensation,  to  be  what 
he  could  sell  the  goods  for  above  the  prices 
named.    The  defendant  attached  the   unsold 


goods  as  the  property  of  K.  Held,  that  he  was 
liable  to  the  plaintiffs  in  an  action  of  trespass. 
BMou  V.  Co<fper,  27  Vt.  628. 

60.  Special  cases.  Where  A  agreed  to 
build  a  barn  for  the  plaintiff  by  a  specified 
time,  for  which  the  plaintiff  was  to  furnish 
timber  standing  in  his  woods ; — Held,  that  the 
timber  drawn  and  sawed  into  boards  by  A,  for 
that  purpose,  remained  the  property  of  the 
plaintiff  and  was  not  subject  to  attachment  as 
the  property  of  A.  Gallup  v.  Joseelyn,  7  Vt. 
884. 

61.  I  agreed  to  cut  and  draw  for  P  a 
quantity  of  wood  which  P  had  a  right  to  cut 
upon  the  land  of  a  third  person,  and  by  the 
agreement  I  was  to  **own  and  possess"  the 
wood  until  he  should  be  paid  for  cutting  and 
drawing.  I  cut  and  drew  the  wood  and 
deposited  it  in  the  highway  and  on  land 
belonging  to  R,  by  consent  of  all  parties,  where 
it  was  attached  by  a  creditor  of  P,  as  his  prop- 
erty. After  the  attachment,  I  sold  the  wood 
to  the  defendant.  The  wood  was  then  sold  on 
the  execution  against  P  to  the  plaintiff.  After 
this,  the  defendant  drew  away  the  wood.  P 
had  paid  nothing  towards  the  cutting  and  draw- 
ing of  the  wood.  In  trespass,  Tield,  that  I 
under  his  agreement  with  P,  had  a  special 
property  in  the  wood  binding  against  P,  and, 
upon  these  facts,  against  his  creditors,  which 
passed  by  the  assignment  of  I  to  the  defendant 
and  that  the  plaintiff  could  not  recover.  Ham- 
mond V.  PUmpUm,  80  Vt.  888. 

4.  Bemseion — Aeeeptanee  as  a  wawer  of  objec- 
tions, 

62.  Bight  to  rescind.  lb  case  of  sales, 
assumpsit  will  lie  for  breach  of  warranty,  or 
an  action  of  deceit  for  fraud  in  the  sale ;  and, 
in  some  cases,  the  purchaser  may,  for  fraud  in 
the  seller,  rescind  and  demand  back  the  consid- 
eration paid.  In  such  case,  he  may  rescind  the 
contract,  or  affirm  it,  at  his  election ;  as,  by 
bringing  his  action  for  damages.  If  he  would 
put  an  end  to  the  contract  and  recover  back 
the  consideration,  he  must,  in  due  time,  offer 
to  rescind  and  demand  a  repayment  of  the 
consideration.  WarTier  v.  Wheeler,  1  D.  Chip. 
159. 

63.  Where  one  purchased  goods  upon  credit, 
upon  the  reconmiendation  of  a  third  person  to 
whom  the  buyer  had  referred  the  seller  for 
information  ',—Held,  that  the  buyer  was  respon- 
sible for  the  representations  made,  the  same  as 
if  made  by  himself,  on  the  common  principles 
of  agency;  and,  the  recommendation  which 
induced  the  credit  being  materially  false  and 
this  known  to  the  buyer,  that  the  seller  upon 
obtaining  knowledge  of  the  falsehood  could 
rescind  the  sale,  and  recover  the  goods  from 
the  buyer,  or  his  attaching  creditor,    FiUsm* 
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mon$  V.  JosUn,  21  Vt.  129.    25  Vt.  234.    31  Vt. 
109.    36Vt.  198.    42Vt.  111. 

64.  The  mere  insolvency  of  the  purchaser 
of  goods,  together  with  a  consciousness  on  his 
part  of  inability  to  pay  for  them,  does  not 
amount  to  such  a  fraud  as  to  enable  the  seller 
to  avoid  the  contract  of  sale  and  reclaim  the 
goods.     RedingUm  v.  RoberU,  25  Vt.  686. 

65.  The  plaintiff  sold  the  defendant  certain 
teas  at  a  price  named,  as  and  for  good  teas,  but 
not  by  sample,  nor  was  there  any  fraud,  nor 
warranty.  The  defendant  received  the  teas, 
whose  quality  was  ascertainable  on  inspection, 
and  sold  part  thereof,  and  within  five  or  ten 
days  after  the  receipt  of  the  teas,  but  before 
discovering  their  inferiority,  gave  his  note  for 
the  price.  In  an  action  on  the  note; — Ueld^ 
that  the  inferiority  of  the  teas,  they  not  being 
worthless,  was  no  defense  to  the  note,  in  whole 
or  in  part.    Henderson  v.  Ward,  27  Vt.  432. 

66.  Acceptance  as  a  waiver.  Waiver 
of  condition  in  a  contract,  and  of  objection  to 
quality  of  goods  purchased,  by  receiving  part, 
and  use  and  payment.   Cole  v.  CJtamp,  Tr,  Co,, 

26  Vt.  87. 

67.  A  person  contracting  for  the  purchase 
of  articles  to  be  in  good  condition,  is  bound  to 
pay  the  price  stipulated,  although  they  were  in 
bad  condition  and  depreciated,  if  he  has  accept- 
ed them  with  knowledge  of  their  condition  and 
without  objection.  Cram  v.  Wcttson,  28  Vt. 
22. 

68.  The  plaintiff  sold  the  defendant  a  horse 
for  which  the  defendant  agreed  to  pay  a  wagon 
worth  f 60,  to  be  delivered  at  a  future  day 
named,  and  $10  in  money.  Held,  that  the 
value  of  the  wagon  was  an  essential  part  of  the 
contract,  and  not  matter  of  description  merely ; 
and  that  the  delivery  and  acceptance  of  a 
wagon  worth  only  f  25,  in  consequence  of 
defects  not  known  to  the  plaintiff,  and  which 
he  could  not  have  discovered  on  careful  inspec- 
tion at  the  time  of  his  acceptance,  should  count 
as  but  $25  towards  the  $60.    Brovm  v.  Sayles, 

27  Vt.  227. 

69.  Time  to  rescind.  Where  the  right  to 
rescind  a  purchase  of  varnish,  on  trial  of  the 
article,  was  reserved  in  the  contract; — Held, 
that  the  using  of  it  to  a  greater  extent  than  was 
necessary  to  test  it,  barred  the  right  to  rescind. 
Mayer  v.  Dwirull,  29  Vt.  298.    32  Vt.  182. 

70.  Acceptance  of  an  article  by  non-return 
after  expiration  of  time  given  for  trial.  Waters 
Heater  Co.  v.  Mansfield,  48  Vt.  878. 

71.  Where  the  right  of  rescinding  a  sale 
exists  it  must  be  exercised  within  a  reasonable 
time,  or  the  property  becomes  the  purchaser's 
and  he  must  pay  for  it  according  to  the  con- 
tract, subject  to  the  right  of  recoupment  for 
fraud.     Tilton  Safe  Co.  v.  TisdaU,  48  Vt.  i 

72.  Where  goods  of  a  specific  description 
are  ordered,  and  when  received  they  do  not 


answer  the  description,  if  the  party  giving  the 
order  would  avail  himself  of  the  right  to  return 
the  goods,  he  should  do  so  as  soon  as  he  has 
time  and  opportunity  to  ascertain  the  fact. 
Bovphton  V.  Standish,  48  Vt.  594. 

73.  In  an  action  for  a  false  warranty  on  the 
exchange  of  horses,  the  defendant  cannot  object 
that  at  the  time  of  the  exchange  there  existed  a 
lien  upon  the  horse  he  received,  in  behalf  of  a 
former  conditional  vendor  for  part  of  the  pur- 
chase price,  where  such  lien  has  been  discharged 
before  the  trial,  the  defendant  never  having 
been  disturbed  in  his  title  or  possession,  and 
never  having  offered  to  rescind  the  contract. 
Clayton  v.  Se<>U,  48  Vt.  553. 

74.  Case  of  duress.  Where  a  party  had 
made  sale  of  property  by  duress  and  taken  the 
purchaser's  note  for  a  sum  which  included  that 
and  other  matters,  and  gave  notice  that  he 
repudiated  the  trade  and  all  of  the  note  which 
embraced  it ; — Held,  that  it  was  not  necessary 
to  offer  to  return  the  note  in  order  to  such 
repudiation— he  never  having  offered  to  collect 
or  negotiate  the  note,  and  bringing  it  into  court. 
BrmtneU  v.  Takott,  47  Vt.  243. 

75.  Articles  .  agreed  to  be  manufac- 
tured. Where  an  article  is  to  be  manufactured 
to  order,  and  the  contract  is  silent  as  to  quality 
of  the  material  to  be  used,  it  is  implied  that  the 
material  shall,  at  least,  be  of  an  ordinary 
quality  as  to  goodness.  Brown  v.  Bayles,  27 
Vt.  227. 

76.  Where  the  plaintiff  under  a  written 
contract  had,  at  the  time  and  place  specified, 
delivered  articles  of  the  number  and  description 
agreed  to  be  manufactured,  and  the  defendant 
used  a  part  of  them,  and  paid  part  of  the  price, 
and  promised  to  pay  the  balance ; — Held,  that 
this  was  such  an  acceptance  of  all,  tliat  he 
could  not  object  on  account  of  any  apparent 
defects  in  them.  WHkir^  v.  Stevens,  8  Vt.  214. 
18  Vt.  581. 

77.  The  purchaser  of  an  article  manufac- 
tured for  him  at  a  stipulated  price,  under  an 
order  specifying  style,  quality,  &c.,  may  reject 
it,  if  not  made  according  to  the  contract,  and 
give  notice  of  non-acceptance,  and  bring  his 
action  for  non-performance  of  the  contract ;  but 
if  he  accepts  it,  there  being  no  warranty  or 
fraud,  he  becomes  liable  to  pay  the  stipulated 
price.  He  cannot  accept  it,  and  impose  con- 
ditions, and  sue  for  non-compliance  with  such 
conditions.      Gilsom  v.  Bingham,  48  Vt.  410. 

78.  Where  articles  are  manufactured  and 
delivered,  inferior  or  different  in  some  respects 
from  those  contracted  for,  and  the  sale  is  not 
repudiated  by  notice  of  non-acceptance  within 
a  reasonable  time,  this  will  be  a  ratification  of 
the  sale.     Esty  v.  Read,  29  Vt.  278. 

79.  The  acceptance  of  an  article  manufac- 
tured to  order,  which  the  purchaser  supposes  to 
be  without  defects,  is  not  conclusive  upon  hin| 
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if  the  defect  could  not  be  ascertained  by  careful 
inspection,  or  there  was  no  opportunity  to 
inspect  it.  In  such  case,  the  purchaser  is  not 
liable  for  the  contract  price,  but  for  what  the 
article  was  worth.  Brown  t.  Bayle$y  27  Vt. 
327. 

80.  A  manufactured  a  pump  for  B,  under 
an  agr^ement^  that  if  the  pump  was  not  a  good 
one  he  should  have  nothing  for  making  it.  The 
pump  was  put  in  B's  well,  and  B  paid  part  of 
the  price  of  the  pump.  On  triai,  the  pump 
proved  not  to  be  a  good  one,  not  being  con- 
structed on  an  approved  plan,  and  answered  its 
purpose  but  imperfectly.  A  tried  to  fix  the 
pump  several  times,  and  not  succeeding,  B 
several  times  requested  him  to  take  it  away. 
Held^  that  the  pump  never  became  B's  pro- 
perty ;  that  no  acceptance  of  it  could  be  pre- 
sumed, under  the  circumstances,  and  that  A 
could  not  recover  either  for  the  pump,  or  for 
his  labor  in  fixing  it.  8ia9  v.  BcUes,  18  Vt. 
579. 

5.  Stoppage  in  trandtu. 

81.  Tlie  right.  Where  goods  are  pur- 
chased  and  paid  for  by  the  order,  note,  or 
accepted  bill  of  a  third  party,  without  any 
indorsement  or  guaranty  of  the  purchaser,  the 
vendor  has  no  right  of  stoppage  in  transitu  for 
the  insolvency  of  such  third  person.  Eaton  v. 
Cook,  82  Vt  58. 

82.  Where  the  traiudtiis  ends.  Goods 
sold  and  shipped  at  Troy,  N.  Y.,  were  directed 
to  the  vendee  at  Yergennes,  and  were  landed  on 
the  wharf  at  Yergennes,  which  was  half  a  mile 
from  the  vendee's  place  of  business.  This 
wharf  was  the  usual  place  of  the  vendee's 
receiving  such  goods^  and,  after  landed,  neither 
the  wharfinger,  nor  any  one  for  him  or  for  the 
carriers,  had  any  charge  of  the  goods,  and  they 
would  in  the  usual  course  of  business  have 
been^  taken  away  by  the  vendee  without  any 
claim  for  payment  of  freight.  Held,  that  the 
wharf  was  the  place  of  ultimate  destination 
named  by  the  consignor,  and  that  when  the 
goods  passed  from  the  hands  of  the  carrier  they 
came  into  the  constructive  possession  of  the 
vendee,  and  that  the  right  of  stoppage  in  tran- 
Htu  had  ceased.  Sawyer  v.  JosUn,  20  Yt.  172. 
28  Yt.  212.    80  Yt.  552. 

83.  When  goods  are  delivered  at  a  place 
where  they  will  remain  until  a  fresh  impulse  is 
communicated  to  them  by  the  vendee,  the  trar^ 
ntu»  is  at  an  end,  and  the  vendor's  right  of 
stoppage  in  transitu  is  ended.  OuU/ord  v. 
Smith,  80  Yt.  49.    40  Yt.  149. 

84.  P,  residing  at  Burlington,  Yt. ,  purchased 
flour  on  credit  of  G  at  Toronto,  Canada,  and 
ordered  it  shipped  to  F  at  Ogdensburgh,  N.  T, 
who  was  P's  agent  for  the  purpose  of  receiving 
the  flour  there  and  forwarding  it  as  directed  by 


P.  The  bills  of  lading  described  F  as  consignee, 
Ogdensburgh,  **to  be  forwarded  to  P,  Burling- 
ton.*' The  flour  arrived  b^  steamer  at  Ogdens- 
burgh, whence  there  was  a  railroad  to  Burling- 
ton, run  in  connection  with  the  steamers.  The 
freight  and  government  duties  being  unpaid, 
the  flour  was  placed,  subject  to  the  provisions 
of  the  U.  S.  warehousing  system,  in  a  ware- 
bouse  of  the  R.  K.  Co.,  but  under  the  charge  of 
the  owners  of  the  steamers,  from  which  ware- 
house it  could  not  be  moved  until  the  freight 
and  duties  were  paid,  or  the  latter  were  secured 
according  to  U.  S.  laws.  The  flour  in  the 
warehouse  was  held  subject  to  the  special  direc- 
tion of  F,  and  would  not  be  forwarded  without 
bis  direction.  P  having  become  insolvent,  his 
assignees  notified  F  of  the  assignment,  and 
directed  him  to  hold  the  flour  subject  to  their 
order.  F  thereupon  went  to  the  warehouseman 
and  countermanded  a  previous  order  to  forward 
the  flour,  and  gave  directions  to  have  it  remain 
in  the  warehouse  for  further  orders.  Held,  that 
the  transitus  was  ended,  and  that  G,  the  vendor, 
could  not  thereafter,  by  paying  the  freight  and 
complying  with  the  U.  8.  customs  regulations, 
exercise  the  right  of  stoppage  in  transitu.    lb. 

85.  Where  goods  purchased  in  N.  Y. 
arrived  on  the  railroad  cars  at  R,  in  Yt.,  their 
place  of  destination,  subject  to  charges,  but 
before  unloading  or  delivery  and  while  in  the 
hands  of  the  carriers  as  such,  they  were  attached 
by  a  creditor  of  the  purchaser  and  removed 
on  payment  of  charges ; — Held,  that  the  tran- 
situs  was  not  ended ;  that  the  unpaid  vendor 
had  the  right  of  stoppage  in  transitu,  and  that 
after  demand,  he  could  recover  in  trover 
against  the  attaching  creditor.  Kitchen  v. 
Spear,  80  Yt.  545. 

86.  Where  goods  are  sold  to  A,  who,  before 
delivery,  resells  them  to  B,  and  this  being 
known  to  the  first  vendor,  he  consigns  them 
to  B,  this  new  destination  is  a  final  and 
irrevocable  delivery,  and  the  right  of  stoppage 
in  transitu  is  gone.    Eaton  v.  Cook,  82  Yt.  58. 

II.    Wabbantiss. 

1.  What  constitutes  a  warranty  ;    implied ; 
express;  particular  warranties. 

87.  Implied  waxranty  of  title.  If  one 
afiftrms  that  he  has  an  interest  in  a  chattel,  and 
releases  that  interest  upon  a  sale,  when  in  fact 
he  has  none,  he  is  liable  as  for  a  warranty, 
whether  he  sells  the  chattel  itself,  or  his  inter- 
est, right  or  title  in  it.  Strong  y.  Barnes,  11 
Yt.  221. 

88.  In  the  conveyance  of  personalty  there 
is  always  an  implied  warranty  of  title,  unless  it 
be  the  vendor's  title,  and  not  the  thing  itself, 
which  is  intended  to  be  conveyed ;  and  a  subse- 
quently acquired  title  in  the  vendor  wil)  inure 
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to  the  benefit  of   the    vendee.     Sherman  v. 
Champlain  Transportation  Co.,  81  Vt.  162. 

89.  A  warranty  of  title  is  implied  upon  an 
exchange,  the  same  as  upon  the  sale,  of  chattels. 
Fatf€  V.  Pelton,  48  Vt.  182. 

90.  —of  gennineiiess.  The  defendant 
assigned  by  writing  to  the  plaintiff  a  promissory 
note,  describing  the  paper  as  **  a  note  signed 
by,**  Ac.  Held,  that  this  was  an  express  war- 
ranty that  the  note  was  a  valid  note,  and  that 
the  signer  had  sufficient  capacity  to  make  it. 
A  warranty  to  this  extent  would  probably  be 
implied  from  the  sale  itself.  ThraU  v.  NeweU, 
19  Vt.  202. 

91.  Bound  price  not  a  warranty.  A  sound 
price  is  not  per  se  a  warranty  of  the  soundness 
of  an  article  sold,  and  the  seller  is  not  liable  for 
defects  or  unsoundness  without  an  express  war- 
ranty, or  unless  guilty  of  fraud.  Penniman  v. 
Pierson,  1  D.  Chip.  894.     1  Aik.  272. 

92.  In  an  action  for  the  agreed  price  of  a 
patent  right  sold  without  warranty  or  fraud, 
the  plaintiff  is  entitled  to  recover  the  full  price, 
if  the  patent  is  of  any  value.  Va^ighan  v.  Porter, 
16  Vt.  266. 

93.  It  is  no  defense  to  an  action  tii  recover 
the  price  of  a  cow  sold,  that  the  cow  was  so 
diseased  as  to  be  worthless,  where  the  sale  was 
without  fraud,  or  warranty.  Bryant  v.  Pern- 
ber,  45  Vt.  487. 

94.  Sale  for  a  particular  use.  Where  an 
article  is  bought,  and  sold,  for  a  particular 
known  use,  the  sale  ordinarily  implies  a  war- 
ranty that  the  article  is  fit  for  that  use.  BeaU 
V.  Olmgf£ad,  24  Vt.  114. 

95.  The  plaintiff  purchased  of  the  defend- 
ant, for  a  sound  price,  cheese  made  by  the 
defendant,  and  for  the  purpose,  made  known  to 
the  defendant,  of  sale  in  a  foreign  market.  The 
cheese  was  maggoty  and  so  unfit  for  market, 
which  was  from  a  fault  of  the  manufacture  and 
was  a  latent  defect.  Held,  that  the  defendant 
was  liable  upon  an  implied  warranty  that  the 
cheese  was  fit  for  the  purpose  stated.  Pecue  v. 
Sabin,  88  Vt.  482. 

96.  Particular  terms.  The  terms  *' good 
cooking  stoves"  in  a  contract  of  sale  were  held 
not  to  imply  a  warranty  of  quality.  Barrett  v, 
Hall,  1  Aik.  269. 

97.  The  plaintiff  bargained  and  sold  to  the 
defendant,  at  a  specified  price  per  pound,  **  old 
potash  kettles,"  which,  as  the  plaintiff  knew, 
the  defendant  intended  to  melt  up  and  use  in 
his  business  of  manufacturing  stoves.  There 
was  no  express  warranty  of  the  quality;  the 
plaintiff  knew  of  no  defect  and  was  guilty  of  no 
fraud.  The  defendant  had  an  opportunity  to 
examine  the  kettles,  knew  that  they  had  been 
used  in  the  manufacture  of  potash,  and  received 
them  without  objection.  On  breaking  them  up 
for  melting,  one-half  the  entire  weight  was 
found  wholly  unfit  for  use,  by  reason  of  their 


having  been  badly  burned  in  the  manufacture 
of  potash.  Held,  that  here  was  no  implied 
warranty  of  fitness  for  use,  and  that  the  defend- 
ant was  liable  for  the  full  price  agreed.  Steven* 
V.  SmOh,  21  Vt.  90. 

98.  The  plaintiffs,  manufacturers  of  safes, 
sent  the  defendants  a  safe  answering  the  terms 
of  their  written  order,  viz. :  **  A  No.  4  safe  with 
combination  lock  of  their  make."  Held,  that 
there  was  no  implied  warranty  as  to  the  merit 
or  usablenees  of  the  lock.  TiUon  Safe  Co,  v. 
Tisdale,  48  Vt.  88. 

99.  The  words,  in  a  bill  of  sale  of  a  horse, 
**  considered  sound,"  were  held  not  to  be  a 
warranty  of  soundness,  but  only  a  representa- 
tion of  soundness,  bearing  upon  the  question  of 
deceit  practiced.     Waeon  v.  Botte,  16  Vt.  525. 

100.  A  warranty  that  a  horse  is  '*  sound 
and  right,"  means  that  the  horse  is  right  in  con- 
duct and  behavior,  as  to  all  matters  materially 
affecting  its  value,  as  well  as  in  physical  con- 
dition. Such  a  warranty  covers  a  case  of  **  crib- 
bing," whether  or  not  that  be  a  physical 
unsoundness.  Walker  v.  Hoieington,  48  Vt. 
608. 

101.  Bepresentationg  constituting  a 
warranty— Question  of  intent.  Where  the 
declarations  of  the  vendor  as  to  the  character 
and  quality  of  the  thing  sold,  form  the  basis  of 
the  sale,  such  declarations  are  ordinarily  to  be 
regarded  as  a  warranty.  They  should  be  sub- 
mitted to  the  jury,  unless  it  is  apparent  that 
they  were  understood  by  the  parties  at  the 
time  as  nothing  more  than  recommendation 
and  matter  of  opinion,  leaving  the  purchaser 
to  understand  that  he  must  examine  and  judge 
for  himself.  .  Bealsv,  Olmstead,  24  Vt.  114. 

102.  A  simple  affirmation  made  in  the  sale 
of  property  as  to  soundness  or  the  like,  is  not  a 
warranty,  nor  can  it  be  held  such  by  the  court, 
unless  it  is  found  by  the  triers  of  fact  that  it 
was  intended  and  understood  by  the  parties  as 
a  warranty.  Bond  y.  Clark,  ^HYt,  677.  Foster 
V.  CaldweU,  18  Vt.  177.  Beeman  v.  Bii4^,  8 
Vt.  58. 

103.  In  an  action  for  the  breach  of  warranty 
as  to  the  quality  of  butter  sold,  the  referee 
reported  what  was  sold  by  the  parties  during 
the  negotiations  for  the  sale,  and  found  that  **the 
language  used  imported  that  the  butter  should 
be  of  the  best  quality,  &c. ;  that  both  parties 
so  understood  it,  and  intended  it  to  make  a 
part  of  the  contract  as  to  the  quality  of  the 
butter ;  "  and  reported,  as  a  conclusion  of  law, 
that  such  language  amounted  to  a  warranty. 
Held  (with  hesitation),  that  this  was  a  finding 
of  a  warranty  as  matter  of  fact,  and  the  report 
was  confirmed.  Houghton  v.  Carpenter,  40 
Vt.  588. 

104.  Apparent  defects— Special  war- 
ranties. The  rule  excluding  from  a  general 
warranty  of  soundness  such  defects  as  are 
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known  to  the  purchaaer,  only  applies  to  such 
as  are  perfectly  obyious  to  the  senses,  and  the 
effects  and  consequences  of  which  maybe  accu- 
rately estimated,  so  that  no  purchaser  would 
expect  the  seller  intended  to  warrant  against 
them.  Such  general  warranty  embraces  all 
other  defects,  though  apparent  to  some  extent, 
but  still  equivocal  and  doubtful  in  their  charac- 
ter, whether  they  are  permanent,  or  temporary, 
or  whether  they  are  mere  harmless  blemishes, 
or  but  partially  developed  unsoundness.  Po- 
land, C.  J.,  in  Hill  V.  N<yrth,  84  Vt.  616;  and 
embraces  those  apparent  defects,  to  understand 
the  true  nature  and  extent  of  which  requires 
the  aid  of  skill,  experience  or  Judgment. 
Wihan,  J.,  in  Pinney  v.  Andrus,  41  Vt.  641. 

105.  This  rule  as  to  general  warranties  has 
no  application  to  the  case  of  a  special  warranty 
against  a  specified  defect ;  for  the  seller  may 
warrant  against  a  defect  which  is  patent  and 
obvious,  as  well  as  against  any  other.    Ih, 

106.  Thus,  where  the  declaration  counted 
upon  a  special  warranty  that  the  sheep  pur- 
chased had  not  the  foot-rot,  and  averred  a 
breach  that  they  had  the  foot-rot  ;■— Held,  that 
on  proof  of  the  special  warranty  and  breach, 
the  plainti£F  was  entitled  to  recover  without 
any  regard  to  whether  the  existence  of  the 
disease  was  obvious  and  discoverable,  or  was 
discovered  and  known  by  the  plaintiff  when  he 
made  the  purchase.    Pinney  v.  Andnu, 

107.  Where  the  parties  to  a  sale  of  sheep 
settled  the  terms  of  the  trade,  agreeing  upon 
the  price  and  the  time  and  place  of  future 
delivery,  and  a  part  of  the  purchase  price  was 
paid,  and  as  part  of  that  agreement  the  seller 
warranted  the  sheep  to  be  sound,  and  on  the 
next  day  the  purchaser  went  to  pay  the  balance 
for  the  sheep,  and  then  discovered  that  the 
sheep  were  unsound,  and  offered  to  rescind  the 
trade,  when  the  seller  repeated  his  warranty 
made  on  the  first  day;— 5«W,  that  the  two 
interviews  were  to  be  regarded  as  parts  of  the 
one  trade  and  sale,  and  whatever  was  said  or 
done  at  either  interview,  in  relation  to  the 
trade,  was  part  of  the  contract.    Ih, 

108.  In  an  action  for  breach  of  warranty  of 
a  horse,  the  declaration  averred  a  warranty  of 
soundness  of  the  horse  except  a  bunch  on  one 
hind  leg,  and  averred  that  the  horse  was 
unsound  in  other  particulars  specified ;  but  did 
not  aver  that  the  bunch,  in  its  effects  upon  the 
horse,  was  other  than  and  beyond  what  was 
obvious,  and  what  the  defendant  warranted. 
The  court  below  charged,  that  if  the  horse  was 
sound  "except  so  far  as  that  bunch  made  him 
unsound,"  then  there  was  no  breach  of  the 
warranty,  **  even  if  the  bunch  made  him  lame." 
HM  correct.    MorrUl  v.  BemU,  87  Vt.  156. 

109.  Limited  waxranty.  Assumpsit  lies 
upon  a  limited  warranty  of  soundness— as, 
sound  90  far  as  the  warrantor  knoiDS— the  dec- 


laration averring  his  knowledge  of  the  unsound- 
ness.   Parlin  v.  Bundy,  18  Vt.  682. 

2.  Effect  of  breach,  and  remedy, 

110.  Effect.  A  breach  of  warranty  in  the 
sale  of  goods,  where  there  was  no  fraud  nor 
agreement  for  a  rescission,  does  not  entitle  the 
purchaser  to  rescind  the  contract,  but  only  to 
claim  a  deduction  from  the  agreed  price,  or 
damages  for  a  breach  of  the  warranty.  Mayer 
V.  DudneU,  29  Vt.  298.  West  v.  CutUTig,  19  Vt. 
586.  27  Vt.  282.  MaUewn  v.  HoU,  46  Vt. 
886. 

111.  Where  property  is  bought  upon  inspec- 
tion, with  warranty  as  to  quality,  no  duty  is 
imposed  upon  the  purchaser  to  give  notice  of 
the  defect,  or  to  offer  to  return  the  property,  in 
order  to  entitle  him  to  an  action  for  breach  of 
warranty.  Nor  has  he  generally  a  right  in 
such  case  to  return  the  property ;  but  he  has, 
if  there  was  fraud  in  the  sale.  But  when  the 
property  is  not  bought  upon  inspection,  but  the 
sale  is  executory,  and  the  seller,  contracting  to 
furnish  goods  of  a  particular  quality,  forwards 
them,  and  they  do  not  answer  the  contract, 
the  buyer  may  return  them  ;  and  if  he  neglects 
to  do  so,  but  keeps  and  appropriates  them  to 
his  own  use,  it  is  often  held  that  the  objection 
to  the  quality  is  thereby  waived.  Houghton  v. 
Carpenter,  40  Vt.  688. 

112.  In  the  sale  of  chattels,  or  of  an  article 
manufactured  to  order,  if  there  be  a  warranty 
or  fraud,  an  action  by  the  purchaser  will  lie 
therefor,  though  the  property  be  retained  by 
him.     QiUon  v.  Bingham,  48  Vt.  410. 

113.  Action— Pleadings.  In  an  action 
for  breach  of  warranty  of  soundness  of  a  horse, 
it  is  sufficient  to  assign  the  breach  in  the  neg^ 
ative  of  the  terms  of  the  contract,  without 
alleging  wherein  the  unsoundness  consisted. 
Dictum  contra,  in  Martin  v.  Blodgett,  1  Aik. 
876,  denied.  Wheeler  v.  Wheelock,  88  Vt.  144. 
Parlin  v.  Bundy,  18  Vt.  682. 

114.  In  an  action  on  the  case  for  a  false 
warranty,  in  the  common  form—warrantitando 
vendidit,—hi\eg^ng  a  scienter  of  the  falsity  of  the 
warranty,  the  plaintiff  may  recover  on  proof  of 
the  warranty  and  its  breach,  without  proof  of 
the  scienter  ;  or  if  he  fails  in  proof  of  the  war- 
ranty, but  proves  the  scienter,  he  may  recover 
for  the  deceit :  and  if  he  proves  the  warranty 
and  the  scienter,  his  right  of  recovery  on  both 
grounds  is  made  out.  Beeman  v.  Buck,  8  Vt. 
68.  Vail  V,  Strong,  10  Vt.  467.  Goodenough 
V.  8nou),  27  Vt.  720.  Pinney  v.  Andrus,  41 
Vt.  681. 

115.  Evidence.  A  declaration  in  assump- 
sit counting  upon  an  express  warranty  of 
soundness  in  a  sale,  was  held  not  sustained  by 
mere  proof  of  fraud  in  this  respect.  Shepherd 
V.  Worthing,   1  Aik.  188. 
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116.  Where  a  contract  of  Bale  is  in  writing 
containing  no  warranty,  parol  proof  of  a  war- 
ranty is  excluded.    Bond  v.  Clark,  86  Vt.  577. 

117.  This  extends  to  an  ordinary  bill  of 
sale,  describing  the  property  sold  and  receipting 
for  the  price.    lUed  v.  Wood,  9  Vt.  286. 

118.  Bacoupment.  A  purchaser  upon 
warranty  is  entitled  to  a  deduction  from  the 
agreed  price  when  the  article  is  inferior  to  the 
warranty,  unless  he  has  waived  his  claim  upon 
the  warranty;  as,  by  accepting  the  article 
unconditionally.  Mayer  v.  l>mneU,  29  Vt. 
298. 

119.  Damages.  Where  an  unsound  horse 
was  sold  on  warranty  of  soundness,  and  the 
buyer,  acting  with  common  prudence  and  dis- 
cretion, resold  the  horse,  it  was  held,  in  an 
action  for  the  false  warranty,  that  the  price 
obtained  should  be  deemed  the  proper  measure 
of  the  value  of  the  horse ;  and  that  the  differ- 
ence between  such  price  and  what  the  horse 
ought  to  be  worth  by  the  warranty,  was  the 
actual  loss,  and  was  recoverable,  although  the 
buyer  did  not,  before  such  resale,  offer  to 
return  the  horse.  But  he  could  not  recover 
special  damages  beyond  this — as,  for  the  keep- 
ing of  the  horse — unless  he  had  previously 
offered  to  return  the  horse.  Woodward  v. 
Thaeher,  21  Vt.  680. 

120.  In  estimating  the  damages  for  a  breach 
of  warranty  of  the  quality  of  property  sold,  the 
price  paid  may  be  taken,  in  lack  of  other  evi- 
dence,  as  what  its  value  would  have  been  had  it 
been  as  warranted ;  and  the  difference  between 
the  price  paid  in  such  case,  and  the  actual 
value,  is  the  measure  of  damages.  Hotighton 
V.  Carpenter,  40  Vt.  688. 

121.  In  an  action  for  breach  of  warranty  of 
the  character  of  goods  sold,  the  general  rule  of 
damages  is  the  difference  between  the  value  of 
the  property  as  it  was  warranted  to  be,  and 
the  value  as  it  in  fact  was.  Pinney  v.  Andrue, 
41  Vt.  681.  [The  charge  in  this  case,  as  to  the 
damages,  was  held  to  be  too  general;  and  as 
embracing  too  remote  damages,  and  such  as 
were  not  covered  by  the  declaration.] 

in.    Validity  as  Against  Cbbditobs. 

122.  The  role  as  to  change  of  posses- 
sion. As  between  the  parties  to  a  sale,  prop- 
erty in  personal  chattels  may  pass  by  a  bargain 
and  sale,  for  a  sufficient  consideration,  without 
delivery;  but  as  against  every  one  but  the 
vendor,  there  must  be  a  delivery  of  possession. 
Fletcher  v.  Houjord,  2  Aik.  116. 

123.  Frand  per  se— Fraud  in  law.  Such 
sale  without  change  of  possession  is  usually 
termed  a  fraud  in  law.  It  is  not  complete  as  to 
creditors  till  there  is  a  change  of  possession; 
and  this  must  be  a  visible,  substantial  change, 
so  that  the  possession  will  no  longer  give  a 


credit  to  the  former  owner.     Hutchinson,  J., 
in  MoU  V.  MeNiel,  1  Aik  162. 

124.  If  he  who  purchases  personal  property 
permits  him  who  sells  it  to  remain  in  possession 
after  such  sale,  it  is  a  fraud  in  law,  and  such 
possession  is  a  fraud  per  »e.  This  is  the  settled 
law  of  the  land,  from  which  **we  are  not  dis- 
posed to  recede  a  jot,  nor  to  advance  a  whit" 
Mattocks,  J.,  in  Famstcorth  v.  Shepard,  6  Vt. 
621 ;  and  see  Durkee  v.  Mahoney,  1  Aik.  116. 
Boardman  v.  Keeler,  lb,  168.  Weeks  v.  Weed, 
2  Aik.  64.  Batchelder  v.  Carter,  2  Vt.  168. 
Moore  v.  Kelley,  6  Vt.  84.  Judd  v.  Langdan, 
Ih,  281.  Fuller  v.  Sears,  lb.  627.  Gates  v. 
Qaines,  10  Vt.  346.  Kendall  v.  Samson,  12 
Vt.  616. 

125.  No  stipulation  in  a  contract  of  sale 
that  the  vendor  shall  remain  in  possession,  will 
take  the  case  out  of  the  rule  requiring  a  change 
of  possession,  except  in  certain  special  cases, 
where  the  purpose  of  the  conveyance  and  the 
nature  of  the  transaction  require  the  vendor  to 
continue  in  possession.  Weeks  v.  Wead,  2  Aik. 
64. 

126.  A  mle  of  policy.  All  the  cases  in 
Vermont  treat  the  matter  of  fraud  in  law,  con- 
structive fraud,  predicated  upon  a  lack  of 
possession,  as  originating  in  policy,  and  limited 
to  creditors  and  bona  fide  purchasers  without 
notice.  In  favorof  such,  the  law  adopts  a  kind 
of  conclusive  estoppel  in  pais,  when  the  former 
owner  continues  in  the  possession  and  use  of  the 
property  in  a  manner  consistent  with  his  c(hi- 
tinuing  still  to  be  the  owner  of  it.  Barrett,  J.» 
in  DanieU  v.  Nelson,  41  Vt.  161. 

127.  Pledge— Mortgage.  Neither  a  mort- 
gage,  nor  pledge  of  personal  property,  nor  a 
lien  upon  it,  can  prevail  against  a  subsequent 
attachment,  without  taking  and  retaining  pos- 
session.   RusseU  V.  Fillmore,  16  Vt.  180. 

128.  A  sale  or  pledge  of  chattels,  which 
from  their  nature  or  situation  it  is  not  impracti- 
cable to  move,  will,  if  not  accompanied  by  a 
manifest  and  substantial  change  of  possession, 
be  voidable  by  attaching  creditors.  Houston 
V.  Howard,  89  Vt.  54. 

129.  The  ostensible  nature  and  purpose  of 
the  possession  of  chattels  pledged,  as  well  as  its 
duration,  should  be  considered  in  determining 
whether  it  was  so  manifest  and  substantial  as 
to  be  unprejudiced  by  the  pledgee's  allowing 
the  property  to  return  to  the  control  of  the 
pledgor.    lb. 

130.  If  one  sells  and  delivers  property  abso- 
lutely, and  the  parties  afterwards  attempt  to 
make  the  transaction  a  conditional  sale,  or  to 
create  a  lien  upon  the  property  in  behalf  of 
the  vendor,  a  change  of  possession  becomes 
necessary  in  order  to  protect  the  property  from 
attachment  by  the  creditors  of  the  vendee. 
Wright  v.  Vavghn,  46  Vt.  869. 

131.  The  defendant,  a  blacksmith,  ironed 
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Scott's  sled  and  asserted  his  lien  thereon  for 
his  pay  ;  whereupon  it  was  agreed  that  the  sled 
should  be  the  defendant's  till  he  was  paid,  but 
Scott  took  and  kept  possession  of  the  sled,  yet 
always  recognizing  the  defendant's  owner 
ship.  Held,  that  the  defendant's  lien  for 
repairs  was  lost  by  parting  with  the  possession  ; 
and  that  the  conditional  sale,  by  reason  of 
Scott's  possession,  was  not  good  as  against 
Scott's  attaching  creditors.  Barrett,  J.,  dissent- 
ing.  Kitteridgt  v.  Freeman^  48  Vt.  63. 
See  Mortgage  209  ei  seq, 

132.  How  fkr  the  change  most  be  ap 
parent.  The  change  of  possession,  necessary  to 
perfect  a  sale  as  against  attaching  creditors  of 
the  vendor,  is  only  such  a  divesting  of  the 
possession  of  the  vendor  as  any  man,  knowing 
the  facts  which  could  be  ascertained  upon  rea- 
sonable inquiry,  would  be  bound  to  know  and 
to  understand  was  the  result  of  a  change  of 
ownership ;  such  an  one  as  he  could  not  reason- 
ably misapprehend.  Jiedfleld,  J.,  in  Stephen- 
Sony. Clark,  20  Vt.  624. 

134.  When  chattels  arc  in  the  possession  of 
a  third  person  when  sold,  a  subsequent  attach 
ing  creditor  of  the  vendor  is  put  upon  inquiry  as 
to  the  ownership,  and  is  not  allowed  to  rest  con- 
tent with  mere  observation  that  there  has  been 
no  visible  change  of  possession ;  but  in  case  of 
an  apparent  conciurent  possession  of  vendor 
and  vendee,  he  is  not  bound  to  inquire,  but  it  is 
sufficient  if  he  carefully  observe,  and  if  a  careful 
observer  would  be  at  a  loss  to  determine  which 
had  the  chief  control,  it  is  a  joint  possession. 
AldiM,  J.,  in  Flanagan  v.  Wood,  83  Yt.  882. 
See  Parker  v.  Kendrick,  29  Vt.  888. 

133.  In  respect  to  the  question  how  appar- 
ent and  observable  the  change  of  possession  of 
goods  purchased  must  be,  in  order  to  protect 
them  from  attachment  for  the  debts  of  the  ven- 
dor, I  think  it  correct  to  say,  that  on  the  one 
hand,  the  purchaser  must  see  to  it  that  he  so 
conducts  with  the  property  as  to  indicate  by 
the  appearances  to  an  observer  a  change  in  the 
possession ;  and  on  the  other  hand,  the  creditors 
of  the  vendor  are  bound  to  see  what  others  can 
see,  and  Judge  and  act  upon  it  with  that  pru- 
dence that  is  required  of  men  in  business 
affairs.  Peck,  J.,  in  Stanley  v.  Rohbim,  86  Vt. 
488. 

135.  How  fkr  excliudye.  A  concurrent 
possession  in  the  vendor  and  vendee  after  the 
sale  of  a  chattel,  renders  the  sale  void  as  to  the 
vendor's  creditors,  as  a  fraud  per  $e;  but  to 
have  that  effect,  it  must  appear  that  the  posses- 
sion and  use  of  the  property  by  the  vendor  was 
of  the  same  description  as  that  of  a  joint  owner 
in  using,  occupying  or  disposing  of  it ;  and  the 
important  inquiry  in  such  case  is,  who  was  at 
the  head,  controlling  the  business ;— and  if  a 
careful  observer  would  be  at  a  loss  to  deter- 
niine,  this  would  be  a  joint  possession.     Alkn^ 


V.  Edgerton,  8  Vt.  442.  HaU  v.  Parsons,  15 
Vt,  868.  8.  a  17  Vt.  271.  MUU  v.  Wamer, 
19  Vt.  609.  Flanagan  v.  Wood,  88  Vt.  882 ;  and 
see  Famsworth  v.  Shepard,  6  Vt.  521.  Lyn- 
don V.  Belden,  14  Vt.  428.  Wilson  v.  Hooper, 
12  Vt.  668. 

136.  Question  for  jury.  Where  the  ques- 
tion was  one  of  change  of  possession — whether 
such  possession  was  exclusive  in  the  vendee,  or 
a  joint  possession  with  the  vendor,  depending 
on  appearances  as  to  which  was  at  the  head 
controUing  the  business ; — Held,  that  the  ques- 
tion should  be  left  to  the  jury  to  be  determined 
from  the  special  facts  proved,  with  proper 
instructions  as  to  what  constitutes  possession 
under  such  circumstances,  in  connection  with 
agency.  Hall  v.  Parsons,  16  Vt.  858.  WiU 
Hams,  0.  J.,  dissenting. 

137.  The  county  court  rightly  refused  to 
rule,  as  matter  of  law,  that  there  was  no  suffi- 
cient change  of  possession  to  perfect  a  transfer 
as  against  attaching  creditors,  where  the  debtor 
had  no  relation  to  the  attached  property  until  it 
went  into  his  hands  under  the  assignee's  employ- 
ment, and  where  all  actual  as  well  as  apparent 
possession  by  him  had  ceased  for  several  weeks 
before  the  attachment.  White  v.  Miller,  46 
Vt.  65. 

138.  How  long  continned.  After  a  sale 
of  personal  chattels  has  become  perfected  by 
such  a  visible,  notorious  and  continued  change 
of  possession  that  the  creditors  of  the  vendor 
may  be  presumed  to  have  notice  of  it— in  this 
case,  it  was  for  nearly  six  years— the  vendee  may 
lend,  or  let  the  thing  to  the  vendor,  or  employ 
him  to  sell  it,  or  perform  any  other  service  about 
it  with  the  same  safety  as  he  might  if  dealing 
with  a  stranger.  Detcey  v.  ThraU,  18  Vt. 
281. 

139.  The  purchaser  of  a  horse  took  it  into 
his  possession  and  kept  and  used  it  as  his  own 
for  over  seven  months,  but  had  for  a  few  times 
loaned  or  hired  it  to  the  former  owner  for  a 
temporary  purpose,  and  it  was  so  hired  to  him 
and  in  his  use  for  a  mere  temporary  purpose, 
when  it  was  attached  for  his  debts.  Held,  that 
the  change  of  possesion  was  sufficient  to  protect 
the  property  to  the  purchaser.  Fofmsworth  v. 
Shepard,  6  Vt.  521.  Lyndon  v.  Belden,U  Vt. 
428.     17  Vt.  277. 

140.  But  where  the  piu'chaser  took  and 
retained  possession  of  the  thing  purchased  for 
only  some  two  to  four  weeks,  and  then  suffered 
it  to  go  back  into  the  permanent  possession  and 
use  of  the  vendor,  and  in  his  own  business ; 
—Held,  that  it  was  subject  to  attachment  for 
the  vendor's  debts.  Mills  v.  Wamer,  19  Vt. 
609. 

141.  The  purchaser  of  a  horse  committed  it 
to  a  third  person  to  keep  for  him,  who  on  the 
next  day  allowed  the  horse,  though  without  the 
knowledge  or  consent  of  the  purchaser,  to  go 
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back  into  the  possession  and  use  of  the  former 
owner,  when  it  was  attached  by  his  creditor. 
Beldf  that  the  purchaser  was  bound  by  the  act 
of  his  agent,  and  that  for  want  of  a  sufficient 
change  of  possession  the  attachment  must  pre- 
vail. Morris  v.  Hyde,  8  Vt.  853.  11  Vt.  687. 
16  Vt.  829. 

142.  Property  returned  to  the  possession  of 
the  former  owner  was  held  subject  to  attach- 
ment for  his  debts,  notwithstanding  it  had  been 
assigned  by  him  to  trustees  for  the  payment  of 
certain  debts  and  then  for  all  other  debts,  and 
the  trustees  had  taken  exclusive  possession  of 
the  property  and  so  kept  it  for  fourteen  days, 
when  they  sold  it  upon  advertisement  at  public 
auction  to  the  plaintiff.  Jiogers  v.  VaU,  16  Vt. 
827. 

143.  In  March,  R  assigned  and  delivered 
all  his  property,  including  two  wagons,  to  H, 
to  be  disposed  of  for  the  paym^t  of  certain 
debts  of  R.  H  sold  part  of  the  property  and 
applied  the  avails  upon  the  debts.  In  June 
following,  the  debts  not  being  fully  paid,  H 
allowed  the  wagons  to  return  to  R^s  possession, 
being  advised  that  he  could  safely  do  so.  ffeld^ 
that  the  wagons  in  R's  possession  were  sub- 
ject to  attachment  by  other  creditors  of  R. 
Houston  V.  Howardy  39  Vt,  54. 

144.  A  calf  given  to  the  plaintiff  remained 
in  the  donor's  keeping,  but  at  the  plaintifTs 
expense,  for  one  year,  when  the  plaintiff  put 
it  into  the  possession  of  a  third  person  and 
hired  him  to  keep  it  for  a  year,  after  which  it 
went  back  into  the  keeping  of  the  donor,  and 
was  in  his  keeping  for  a  month,  when  it  was 
attached  as  his  property.  Held,  that  the  change 
of  possession  was  sufficient  to  protect  the  prop- 
erty from  the  attachment.  AUen  v.  KnowUon, 
47  Vt.  512. 

145.  Article  substituted.  Where  the 
vendor  of  a  horse  had  been  allowed  to  keep 
such  possession  as  subjected  it  to  attachment 
for  his  debts,  and  he  afterwards,  for  the  con- 
venience  and  advantage  of  his  own  business, 
and,  for  aught  that  appeared,  in  his  own  name 
and  ostensibly  on  his  own  account,  exchanged 
that  horse  for  another  which  he  put  to  his  own 
vuBe;—Held,  that  the  second  horse  became  as 
much  a  means  of  false  credit  as  the  other  had 
previously  been,  and  was  equally  liable  to 
attachment  for  the  vendor's  debts.     Mills  v. 

Warner,  19  Vt.  609.     27  Vt.  887. 

146.  Cases  without  the  rule.  At  an 
auction  sale,  property  was  struck  off  to  B  as 
the  highest  bidder,  but  he  was  unable  to  com- 
ply with  the  terms  of  sale  as  to  ready  payment 
or  security.  S  then  gave  his  note  for  the  prop- 
erty, with  the  required  security,  to  the  amount 
of  B's  bid.  This  was  done  in  the  presence  of 
B,  but  not  at  his  request,  nor  did  he  know 
why  it  was  done.  Held^'thst  8  became  the 
purchaser,  and  that  the  subsequent  possession 


of  the  property  by  B  did  not  per  se  subject  it 
to  attachment  for  his  debts.  Spring  v.  Chip- 
man,  6  Vt.  662. 

147.  A  sold  to  B  a  cow,  but  without  change 
of  possession.  A  again  sold  this  cow  to  a 
third  person,  and  the  price  was  paid  to  B.  B 
handed  the  price  to  A,  who  purchased  with  it 
another  cow  for  B,  but  in  A's  own  name  and 
ostensibly  on  his  own  account,  and  he  took 
and  retained  possession,  until  the  cow  was 
attached  for  A's  debt.  Held,  that  the  doctrine 
of  fraud  in  law  did  not  apply,  as  this  second 
cow  was  never  the  property  of  A ;  and,  in  the 
absence  of  fraud  in  fact,  held,  that  B  could 
hold  the  cow  against  the  attachment.  Midout 
V.  Burton,  27  Vt.  888. 

148.  Goods  in  hands  of  third  person. 
It  is  a  sufficient  delivery  and  transfer  and 
change  of  possession  of  goods  sold  which  are 
in  the  care  and  keeping  of  a  third  person,  so  as 
to  protect  them  from  subsequent  sale  by  the 
vendor,  or  attachment  for  his  debts,  that  the 
party  holding  the  goods,  on  notice  and  applica- 
tion of  the  purchaser,  assents  to  retain  the 
goods  for  him.  Barney  v.  Brown,  2  Vt.  874. 
Spcmlding  v.  Austin,  2  Vt.  555. 

149.  Where  goods  in  the  possession  of  a 
third  person  are  sold,  mere  notice  of  the  sale 
given  by  the  purchaser  to  such  third  person, 
will  not  protect  them  from  attachment  by  the 
creditors  of  the  vendor.  In  order  to  defeat 
such  right  of  attachment,  such  third  person 
must  consent  to  keep  them  for  the  purchaser. 
Whitney  v.  Lynde,  16  Vt.  579.  Rice  v.  Courtis, 
82  Vt.  460. 

150.  And  the  purchaser  himself  must  give 
the  notice  of  the  transfer,  or  cause  it  to  be 
done  by  some  person  other  than  the  vendor. 
Whitney  v.  Lynde.  Judd  v.  Langdon,  5  Vt. 
281.    88Vt.887. 

151.  Where  chattels  sold  or  attached  are  in 
the  hands  of  a  third  person,  no  visible  change 
of  possession  is  required  in  order  to  perfect  the 
sale  or  attachment  as  against  subsequent  attach- 
ments, provided  the  purchaser  or  creditor  [or 
attaching  officer]  gives  notice  to  such  third 
person  of  his  purchase  or  attachment.  Aldia, 
J.,  \n  Flanagan  v.  Wood,^Ni.  887.  Harding 
V.  Jones,  4  Vt.  462.  Pierce  v.  Chipman,  8  Vt 
384.  MerriU  v.  Miller,  18  Vt.  416.  PoUer  v. 
Washburn,  lb,  558,  Willard  y.  Lull,  11  Yi. 
412. 

152.  But  where  such  third  person  is  the 
servant  or  agent  of  the  vendor,  notice  to  him 
of  the  sale,  and  his  agreement  to  keep  the  prop- 
erty for  the  purchaser,  are  not  equivalent  to  a 
visible  change  of  possession.  Sleeper  v.  Pollard, 
28  Vt.  709.  Flanagan  v.  Wood,  88  Vt.  882. 
46  Vt.  69.    47  Vt.  517. 

153.  Where  a  chattel  is  in  the  possession  of 
a  third  person  when  sold,  notice  of  the  sale 
must  be  given  by  the  purchaser  to  such  third 
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person  in  order  to  perfect  the  sale  as  to  cred- 
itors of  the  seller ;  and,  in  case  he  is  the  mere 
keeper  or  custodian  of  the  property,  there 
would  seem  to  be  some  propriety  in  requiring 
that  he  should  assent  to  become  the  keeper  or 
bailee  of  the  purchaser;  but  where  he  has  a 
right  of  possession  in  himself,  it  would  seem 
that  mere  notice  from  the  purchaser  should  be 
enough.  Poland,  C.  J.,  in  Wooley  v.  Edgan, 
85  Vt.  221. 

154.  The  plaintiff  purchased  of  A  a  cow 
then  in  the  possession  of  a  third  person  under 
a  contract  of  bailment  for  a  certain  time.  The 
plaintiff  gave  the  bailee  notice  of  the  purchase, 
with  a  request  to  keep  the  cow  for  him.  To 
this  the  bailee  assented,  but  declined  to  give  up 
the  cow  until  the  expiration  of  the  bailment. 
Afterwards,  without  the  knowledge  of  the 
plaintiff,  the  bailee  returned  the  cow  to  A, 
when  she  was  attached  by  the  defendant  in  A's 
possession,  and  as  his  property.  Held,  that 
such  possession  by  A  did  not  subject  the  cow 
to  attachment  for  his  debts.  Lynde  v.  Mehin, 
11  Vt.  688. 

155.  Bemoyal  to  premises  of  third 
person.  If  the  purchaser  of  personal  property 
remove  it  from  the  premises  of  the  vendor  to 
the  premises  of  a  third  person  with  his  consent, 
this  is  a  sufficient  cliange  of  possession,  as 
against  the  creditors  of  the  vendor,  although 
such  third  person  was  not  informed  of  the  sale. 
Baileif  V.  Quint,  22  Vt.  474.    80  Vt.  387. 

156. .  The  plaintiff  bought  certain  lumber  of 
A  at  a  fixed  price,  to  be  delivered  on  the  prem- 
ises of  the  plaintiff  then  under  lease  to  H. 
The  lumber  was  so  delivered.  H  having 
knowledge  of  the  arrangement,  and  of  the 
delivery,  did  not  object  to  it,  but  did  not 
agree  to  keep  the  lumber  for  the  plaintiff. 
The  plaintiff  paid  for  the  lumber,  and  it  was 
afterwards  attached  as  the  property  of  A. 
Held,  that  there  was  a  full  and  complete  change 
of  possession  and  that  the  lumber  could  not  be 
taken  on  A's  debU.  Chase  v.  Snow,  48  Vt. 
486. 

157.  Where  attached  property  was  by  the 
attaching  officer  put  into  the  bam  of  a  third 
person  by  his  consent,  but  he  declined  to 
assume  any  responsibility  for  its  custody  or 
safe  keeping  ;—IIeld,  that  notice  of  a  sale  of  it, 
such  as  to  effect  a  change  of  possession  and 
protect  it  from  further  attachments,  should 
be  given  to  the  officer,  and  that  notice  to  such 
third  person  would  not  be  sufficient.  Marshall 
V.  IWn,  28  Vt.  14. 

158.  Possession  of  chattels  as  connected 
with  possession  of  land.  It  is  not  a  sufficient 
change  of  possession,  that  the  vendor  had  moved 
from  the  premises  where  the  property  was  kept, 
if  it  remains  in  the  care  of  his  servant.  Moore 
V.  Keliey,  5  Vt.  84. 

159.  The  plaintiff  purchased  of  W  certain 


coHs  and  the  farm  on  which  they  were  kept, 
then  in  the  care  of  a  person  employed  by  W. 
The  plaintiff  did  not  put  his  deed  upon  record, 
nor  take  possession  of  the  farm  or  colts,  nor 
did  he  inform  the  keeper  of  them  of  his  pur- 
chase, until  after  they  were  attached  by  a 
creditor  of  W.  Held,  that  there  was  no  suffi- 
cient change  of  possession  as  against  the  attach- 
ment.   Judd  V.  Langdon,  5  Vt.  231. 

160.  A  sale  of  personal  property  raised  and 
kept  on  a  farm  by  the  tenant  is  void  against  his 
creditors,  if  still  kept  by  him  on  the  farm,  not- 
withstanding the  owner  of  the  farm  agrees  to 
keep  it  for  the  purchaser,  when  such  owner  is 
not  in  actual  possession.  Rockwoody.  Collamer, 
14  Vt.  141. 

161.  Where  the  occupant  of  a  farm  sold  to 
the  owner  a  wagon  and  fanning-mill  then  on 
the  farm,  and  they  remained  there  in  the  occu- 
pant's use  as  hef ore ;— Held,  that  they  were 
subject  to  attachment  for  bis  debts,  although 
the  owner  continued  to  reside  on  the  farm. 
MilU  V.  Warner,  19  Vt.  609. 

162.  As  to  how  far  the  actual  or  construc- 
tive possession  of  land  may  dispense  with  a 
removal  of  personal  property  situate  upon  it, 
in  case  of  sale  or  attachment :  (1).  If  the 
grantee  takes  actual  and  exclusive  possession  of 
the  land,  the  personal  property  on  it  upon  pur- 
chase, is  of  course  in  his  possession,  and  no 
removal  is  necessary.  Aldis,  J.,  in  Flanagan 
V.  Wood,  83  Vt.  343,  citing  Burrows  v.  SUbbins, 
26  Vt.  668.  Wilson  v.  Hooper,  12  Vt.  658; 
and  see  JRothehildv,  Rows,  44  Vt.  889.  (2).  If 
the  grantee  buys  land  not  in  the  possession  of 
another  and  personal  property  situate  upon 
the  land,  though  he  does  not  take  actual  posses- 
sion, yet  his  constructive  possession  of  the  land 
gives  constructive  possession  of  the  personalty, 
and  no  removal  is  necessary.  This  applies  to 
all  wild  or  unoccupied  land,  and  to  land  left 
vacant  by  the  grantor.  lb,,  citing  Wilson  v. 
Hooper.  (8).  If  one  sells  personal  property 
situate  on  the  land  of  a  third  person,  who 
agrees  to  keep  it  or  allows  it  to  remain  on  his 
land  for  the  benefit  of  the  purchaser,  the  ven- 
dor after  that  having  no  ostensible  occupancy 
of  the  land  or  control  of  the  property,  such 
property  is  held  to  be  in  the  possession  of  a 
third  person,  and  no  removal  is  necessary.  Ih,, 
citing  MerriU  v.  MiUer,  18  Vt.  416.  PotUr  v. 
Washburn,  18  Vt.  558.  (4).  But  when  the 
land  sold  or  leased  remains  in  the  actual  pos- 
session of  the  vendor  or  lessor,  or  in  the  joint 
possession  of  the  vendor  and  vendee,  or  lessor 
and  lessee,  the  same  rule  as  to  change  of  pos- 
session of  personalty  applies  as  in  case  of  a 
sale  of  personalty  alone.  lb,,  citing  SUles  v. 
Shumway,  16  Vt.  485.  MilU  v.  Warner,  19  Vt. 
609.  Stephenson  v.  Hark,  20  Vt.  624.  Parker 
V.  Kendrick,  29  Vt.  888.  See  also,  BeaUis  v. 
Robin,  3.  Vt.  181. 
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163.  Artides  enmbroiis,  or  incApable 
of  present  removal.  The  rale  requiring  a 
change  of  poflsession  of  property  sold,  In  order 
to  protect  it  from  further  sale  by  the  vendor  or 
attachment  for  his  debts,  does  not  require  an 
actual  removal  or  manual  change  of  possession, 
where  from  the  nature  of  the  property,  or  Its 
situation,  such  removal  or  nmnual  possession  is 
impracticable ;  as,  in  the  sale  of  standing  trees. 
Fitch  V.  Burk,  88  Vt.  688.  BterUng  v.  ^oW- 
win,  42  Vt.  811. 

164.  So,  of  sawlogs,  they  being  of  a  cum- 
brous character  and  difficult  of  removal.  San- 
hem  V.  Kittredge,  30  Vt.  682.  Hutehins  v. 
OHehriit,  38  Vt.  82.  Birffe  v.  EdgerUm,  28  Vt. 
291.    42Vt.  811. 

165.  Where  cumbrous  articles  somewhat 
difficult  to  remove,  as  mill  logs,  deposited  on 
the  land  of  a  third  person  with  his  consent,  or 
on  the  land  of  a  stranger,  are,  in  this  situation, 
sold  ; — HM,  that  the  mere  constructive  pos- 
session connected  with  the  ownership  was  by 
the  sale  transferred  to  the  purchaser ;  that  the 
place  of  deposit  became  *'  the  warehouse  of  the 
purchaser,'*  and  that  the  logs  were  not  there- 
after subject  to  attachment  as  against  the  ven- 
dor, although  the  purchaser  had  not  removed 
them,  nor  taken  actual  possession,  nor  given 
notice  of  his  purchase  to  the  owner  of  the  land 
where  they  lay.  Hutehins  v.  Oilehrist  San- 
bom  V.  Kittredge,  28  Vt.  296.  88  Vt.  844. 
88  Vt.  688.    42  Vt.  811. 

166.  The  plaintiff  contracted  for  the  pur- 
chase of  a  quantity  of  logs  to  be  delivered  and 
loaded  on  the  railroad  cars,  and  to  pay  for 
them  in  parcels,  as  they  should  be  delivered 
by  the  side  of  the  railroad  track.  The  vendor 
delivered  the  logs  for  the  plaintiff  near  the 
track  upon  the  land  of  a  third  person,  with  his 
consent  and  knowledge,  until  they  should  be 
loaded,  and  gave  notice  to  the  plaintiff  of  the 
delivery,  and  the  plaintiff  paid  for  the  logs. 
Held,  that  the  title  and  possession  of  the  logs 
passed  to  the  plaintiff  on  such  delivery,  and 
they  were  not  thereafter  subject  to  attachment 
as  against  the  vendor;  that  the  contract  for 
loading  the  logs  was  for  a  service  to  be  per- 
formed on  the  plaintiff's  property.  Birge  v. 
Edgerton,  28  Vt.  291. 

167.  A  sold  the  plaintiff  **one  hundred 
cords  of  wood  standing'*  on  A's  land,  the 
plaintiff  to  commence  upon  one  side  of  two 
specified  pieces  and  take  all  the  trees  clean, 
except  the  oak  and  ash,  until  he  should  get  his 
100  cords,  "  the  quantity  to  be  ascertained  by 
piling  and  measuring  as  it  was  cut."  The 
plaintiff  afterwards  employed  A  to  procure  the 
wood  to  be  cut,  and  A  did  procure  it  to  be  cut 
by  his  hired  man,  who  cut  and  piled  the  wood 
on  A's  land  and  measured  it.  The  plaintiff 
drew  away  a  part,  and  the  residue,  while  on  A's 
land,  was  attached  by  the  defendant  as  A's 


property.  Held,  that  this  was  not  a  contract 
for  cord  wood,  but  conveyed  a  right  to  enter 
and  to  manufacture  or  make  cord  wood  of  tiie 
growing  trees,  by  the  expenditure  of  the  plain- 
tiffs labor  and  money,  and  as  fast  as  the  trees 
were  cut,  and  before  measurement  of  the  wood, 
they  became  the  property  of  the  plaintiff ;  that 
as  movable  property  they  were  never  owned 
or  possessed  by  A,  and  as  growing  trees  no 
possession  by  removal  was  practicable;  and 
that  the  wood  was  not  subject  to  attachment  as 
the  property  of  A.    Fiteh  v.  Burk,  88  Vt.  688. 

168.  Oertain  exceptioiifl.  The  sale  of 
property  exempt  from  attachment  and  execu.* 
tion  is  valid  as  to  the  creditors  of  the  vendor, 
without  a  change  of  possession.  FoUer  v. 
MeOregar,  11  Vt.  595.  JevseU  v.  OMyer,  88 
Vt.  209. 

169.  Where  the  plaintiff  had  purchased  the 
interest  of  both  parties  in  a  cow  coDditiooally 
sold,  and  had  bailed  her  anew  to  the  conditional 
vendee  "to  winter  the  cow  for  the  milk";— - 
Held,  that  such  bailee  had  no  attachable  interest 
in  the  cow,  and  that  no  change  of  possession 
was  necessary  to  protect  the  plaintiff's  title. 
Wilder  Y,  Stafford,  80  Vt.  899. 

170.  Notice  of  sale-Sffsct.  Notice  of 
the  sale  of  personal  property,  where  there  is  no 
change  of  possession,  will  not  affect  an  attach- 
ing creditor  of  the  vendor.  Pierpoint,  J.,  in 
Perrin  v.  Reed,  85  Vt.  8.  Bedfleld,  C.  J.,  in 
Hart  V.  Farm,  dt  Meeh.  Bank,  88  Vt.  368. 
•*Often  so  decided."    28  Vt.  89. 

171.  But  such  notice  would  affect  a  subse- 
quent purchaser.    Bedfleld,  C.  J.    lb. 

172.  When  change  of  possession  may 
be  made.  The  change  of  possession  of  prop- 
erty purchased,  so  as  to  protect  it  from  attach- 
ment as  the  property  of  the  vendor,  need  not 
be  immediate,  but  may  be  perfected  at  anytime 
before  an  attachment  intervenes.  Kendall  v. 
SatMon,  12  Vt.  515. 

173.  Who  a  creditor.  The  necessity  of  a 
change  of  possession  of  goods  sold,  in  order  to 
protect  them  from  attachment  against  the  ven- 
dor, is  not  limited  to  creditor*  of  the  vendw  in 
the  strict  technical  sense,  but  applies  to  any 
attachment ;  as,  in  an  action  of  trover.  lUee  v. 
Courtis,  82  Vt.  460. 

174.  But  no  such  change  of  possession  is 
necessary  to  protect  the  property  against  a  levy 
for  a  tax  against  the  vendor— such  tax  not 
being  properly  a  debt.  Daniels  v.  Nelson,  41 
Vt.  161. 

175.  Bona  fide  purchaser.  In  order  to 
constitute  one  a  bona  fide  purchaser,  as  against 
one  who  owned  the  property  by  an  earlier  pur- 
chase but  without  change  of  possession,  it  is 
necessary  that  the  last  purchaser  should  have 
parted  with  money,  or  other  thing,  in  payment 
for  the  property  so  purchased.  It  is  not  suffi- 
cient that  it  be  taken  in  payment  of  a  debt ;  as. 
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by  indorsing  it  upon  a  note.  Doums  ▼.  Belden, 
46  Vt.  674  and  see  Poor  v.  Woodhou$e,  35  Y t. 
284. 

IV.    Conditional  Sals. 

176.  Title  remainB  in  yendor.  On  a  sale 
with  delivery  of  goods  at  a  fixed  price  to  be 
paid  at  a  time  limited,  but,  until  paid,  the  title 
to  remain  in  the  vendor,  payment  is  a  condition 
precedent,  and,  until  performance,  the  property 
is  not  vested  in  the  vendee.  West  v.  BoUon, 
4  Vt.  658.  BigeUm  v.  HunUey,  8  Vt.  151. 
Bradley  v.  Arnold,  16  Vt.  882.  Smith  v.  Fos- 
ter,  18  Vt.  182.  Bwskmcuier  v.  amith,  22  Vt. 
208.  Chaffee  v.  Sherman,  26  Vt.  287.  DanU 
V.  Bradley,  28  Vt.  118.  ChOd  v.  AUtn,  88  Vt. 
476.  Hurd  v.  Fleming,  84  Vt.  169.  Arming- 
Urn  V.  HoiuUm,  88  Vt.  448. 

177.  Vendor's  right  until  condition 
ftilly  perfbrmed.  Where  property  is  sold  con- 
ditionally,  that  is,  to  become  the  property  of 
the  purchaser  upon  payment  of  the  price,  or 
performance  of  other  conditions  of  the  sale,  the 
legal  title  does  not  vest  in  the  purchaser  until 
he  has  made  full  payment,  or  until  full  per- 
formance of  the  condition.  Such  conditional 
sale  is  not  fraudulent  as  to  creditors  of  the  pur- 
chaser ;  and  the  vendor  may  retake  it,  for 
failure  to  perform  the  condition,  in  whoseso- 
ever hands  it  may  be;  nor,  until  conditions 
performed,  is  the  property  attachable  as  the 
property  of  the  purchaser.  See  cases  supra, 
uid  Martin  v.  Eames,  26  Vt.  476,  482. 

178.  The  vendor  of  a  chattel,  sold  upon 
condition  that  it  is  to  remain  his  property  until 
paid  for,  is  the  entire  owner,  with  the  absolute 
right  of  possession  upon  failure  of  the  vendee 
to  pay  according  to  the  condition ;  and  for  a 
conversion  thereof  he  may  recover  the  full 
value.  Burnett  v.  Marvin,  44  Vt.  277.  Brad- 
ley V.  Arnold,  16  Vt.  882.  Buekmaster  v. 
amith,  22  Vt.  208. 

179.  Property  sold  conditionally  is  not  sub- 
ject to  attachment  for  the  debt  of  the  condi- 
tional vendee,  until  it  becomes  his  by  full  per- 
formance of  the  condition;  nor  can  it  be  so 
attached  by  tendering  to  the  vendor  the  part  of 
the  price  which  remains  unpaid.  lb,  (Changed 
by  G.  8.  c.  88,  s.  28.)  Duncans  v.  Stone,  45 
Vt.  118. 

180.  A  sale  of  provisions,  not  fra\idulent  in 
fact,  on  condition  that  they  were  to  remain  the 
property  of  the  vendor  until  paid  for,  but  with 
the  understanding  that  they  might  be  consumed 
in  the  vendee's  family  before  payment,  was 
held  good  against  an  attachment  of  the  provis- 
ions as  the  property  of  the  vendee.  Armington 
V.  Houston,  88  Vt.  448. 

181.  Where  a  chattel  was  sold  conditionally, 
and  possession  delivered  under  an  agreement  to 
pay  the  price  -.—Held,  that  the  conditional  ven- 


dor's title  was  not  lost  by  a  judgment  recovered 
for  the  price,  so  long  as  the  judgment  remained 
unsatisfied,  although  before  the  fbdgment  the 
vendee  had  left  the  property  in  the  vendor's 
possession,  but  against  his  consent.  Root  v. 
Lord,  28  Vt.  568. 

1^.  In  case  of  a  conditional  sale  with  a 
power  of  sale  to  the  conditional  vendee,  if  he 
make  a  sale  under  such  circumstances  as  that 
he  might  avoid  it  for  the  fraud  of  the  pur- 
chaser, such  sale  may  be  avoided  by  the  princi- 
pal vendor.     Dunham  v.  Lee,  24  Vt.  482. 

183.  Particnlar  instances.  B  and  F 
entered  into  a  written  contract  in  which  it  was 
agreed  that  B  would  deliver  to  Fat  his  factory, 
from  time  to  time  as  required  to  keep  the  factory 
in  operation, a  specified  quantity  of  wool ;  that  F 
would  manufacture  the  wool  into  cassimeres, 
and  deliver  all  the  cassimeres  so  manufactured 
to  B  at  the  factory,  from  time  to  time,  when 
finished  and  ready  for  market ;  that  B  would 
send  the  cassimeres  to  market  and  have  them 
sold  within  twelve  months  at  the  option  and 
direction  of  F,and  pay  F,  for  manufacturing,  the 
balance  of  money  obtained  for  them,  after 
deducting  forty  cents  for  every  pound  of  wool 
so  delivered  by  B  and  the  interest  and  cost  of 
freight ;  that  B  should  pay  F  one-third  of  the 
money  received  from  the  consignees  in  advance 
for  the  cassimeres,  for  defraying  the  expense  of 
manufacturing ;  that  B  liefore  sending  the 
cassimeres  to  market,  might  take  one-ninth  the 
whole  number  of  yards  at  90  cents  per  yard  ; 
and  that  F  would  also  manufacture  for  B 
another  lot  of  wool  of  about  5,000  lbs.,  then 
owned  by  certain  other  persons,  upon  receiving 
notice  within  two  weeks  that  B  so  desired. 
Held,  that  the  property  in  the  cassimeres  so 
manufactured  was  in  B,  and  that  he  had  the 
right  to  the  possession  as  fast  as  manufactured, 
and  tliat  he  could  maintain  trover  against  both 
F  and  one  to  whom  he  had  sold  a  portion  of  the 
cloth,  to  recover  for  the  cloth  so  sold.  Buch- 
master  v.  Mower,  21  Vt.  204. 

184.  And  that  the  rule  of  damages  was  the 
full  value  of  the  cloth  at  the  time  of  the  con- 
version,   lb.  Bennett,  J.,  dissenting. 

185.  L  received  of  the  plaintiff  a  quantity 
of  goods  to  peddle,  upon  an  agreement  that  the 
goods  were  to  remain  the  property  of  the  plain- 
tiff until  sold,  he  having  the  right  to  retake 
thefti  wheneveT^'^l)leas^,  and  L  the  right  to 
return  them,  or  a  part  thereof,  at  his  pleasure  ; 
the  goods  sold  by  L  to  be  accounted  for  at 
prices  specified  in  a  list,  furnished  him ;  and  L 
deposited  with  the  plaintiff,  as  agreed,  a  sum  of 
money  equal  to  the  value  of  the  goods  so  taken, 
as  specified  in  the  list,  to  remain  as  collateral 
security  for  the  performance  of  L's  contract. 
L  sold  part  of  these  goods,  took  others  on  the 
same  terms,  paid  a  part,  leaving  his  deposit  as  a 
security,  as  before.    The  goods  unsold  in  the 
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hands  of  L  were  afterwards  attached  by  the 
defendant,  as  the  property  of  L.  In  an  action 
of  trespass  tiKrefor  \—Held,  that  the  plaintiff 
Qould  reco^r  the  value  of  the  goods  so  attached, 
deducting  only  the  sum  paid  on  the  second  bilL 
Chaffee  v.  Sherman,  26  Vt.  287.  RedJUJd,  C. 
J.,  dissenting,  would  have  deducted  also  the 
amount  of  the  deposit. 

186.  A  leased  to  B  certain  lands  and  500 
sheep  for  the  term  of  sixteen  years,  <m  condi- 
Uofif  among  other  things,  that  B  should  pay  him 
1,000  lbs.  of  wool  from  the  sheep,  of  an  average 
quality  of  the  whole,  each  year;  B  not  to  dis- 
pose of  any  of  the  sheep  or  their  increase  dur- 
ing  the  term,  nor  of  any  of  the  wool,  until  A 
had  received  his  yearly  rent;  and  at  the  expira- 
tion of  the  term,  if  the  conditions  were  com- 
plied with,  the  property  leased  was  to  belong 
to  B.  Held,  that  A  remained  the  owner  of  the 
sheep  until  the  end  of  the  full  term  and  the 
performance  of  all  the  conditions  of  the  lease ; 
that  the  wool  was  not  leased,  and  that  A  had  a 
present  property  in  the  wool  shorn  from  the 
sheep,  at  least  as  tenant  in  common  with  B,  in 
the  proportion  of  1,000  lbs.  to  the  whole ;  and 
that  the  defendant  was  liable  to  A  in  trover,  to 
the  extent  of  the  value  of  1,000  lbs.  of  the  wool, 
for  having  taken  and  sold  on  execution  against  B 
the  whole  clip  of  wool  as  the  property  of  B. 
Bradlei/  v.  Arnold,  16  Vt.  882. 

187.  C  leased  a  farm  to  L  for  three  years, 
and  before  the  expiration  of  the  whole  term  L 
was,  by  the  lease,  to  do  certain  work  upon  the 
farm  extending  into  the  third  year.  In  consid- 
eration of  such  work  to  be  done,  C  gave  L  a 
cow,  but  '^to  be  holden  by  and  belong  to  C* 
until  L's  agreement  was  fulfilled.  Held,  that 
L  acquired  but  a  conditional  right  to  the  cow, 
which  did  not  bec(Hne  absolute  until  full  per- 
formance by  him  of  the  work  stipulated. 
Hogle  V.  Clark,  46  Vt.  418. 

188.  Ohange— SubstitatioB.  The  lease 
of  a  farm  for  ten  years,  with  stock  and  farming 
tools  thereon  valued  in  the  lease  at  f  1,000,  con- 
tained a  provision  that  the  lessee  should  keep  at 
least  the  same  amount  in  value  of  stock  and  tools 
during  the  term,  and  that  the  original  stock  and 
tools  and  all  other  which  might  be  thereafter 
added  to  or  substituted  for  the  same,  should  be 
and  remain  the  property  of  the  lessor  as  a  secur- 
ity for  the  payment  of  the  rents  and  performance 
of  other  stipulations  of  the  lessee,  but  with  a 
privilege  to  the  lessee  of  taking  the  property  at 
$1,000  at  the  end  of  the  term.  Held,  that  the 
contract  was  valid  as  against  the  creditors  of 
the  lessee,  and  covered  property  purchased  by 
the  lessee  and  substituted  for  the  original, 
although  the  lessee  had  not  in  making  his 
exchanges  always  disclosed  the  lessor  as  owner ; 
and  that  the  lessor,  in  an  action  on  the  case, 
could  recover,  to  the  extent  of  91,000,  of  one 
who  had  attached  the  property  as  the  property 


of  the  lessee.    ParU  v.  Vail,  18  Vt.  277.    26 
Vt.  188.    27  Vt.  889. 

189.  The  plaintiff  sold  a  horse  to  M,  with 
condition  that  it  was  to  remain  the  plaintiff's 
property  until  paid  for,  but  gave  M  leave  to 
trade  off  the  horse,  provided  the  pay  or  avails 
were  paid  to  htm.  After  paying  a  portion  of 
the  price,  M  exchanged  the  horse  with  the 
defendant  for  two  other  horses,  and  kept  them 
himself.  Held,  that  the  title  to  the  horse  did 
not  vest  in  the  defendant,  and  that  he  was  liable 
to  the  plaintiff  in  trover  therefor.  White  v. 
Langdon,  80  Vt.  599. 

190.  The  lien  of  a  conditional  vendor  will 
attach  to  other  property  taken  in  exchange  for 
it  by  the  vendor's  consent,  and  when  it  is  so 
agreed.     KeUey  v.  KendaU,  48  Vt.  24. 

191.  Transfer  by  vendor.  A  conditional 
vendor  may  sell  the  property  to  a  third  person, 
and  invest  him  with  the  same  rights  that  he  had 
himself,  subject  to  any  contingent  rights  of  the 
conditional  vendee.  For  a  conversion  or  injury 
to  the  property  thereafter,  the  action  must  be  in 
the  name  of  such  third  person.  Bumell  v. 
Marvin,  44  Vt.  277.  Deering  v.  Ati$Un,  84  Vt. 
880. 

192.  H  bought  a  stage-wagon  of  B,  to 
remain  B's  property  until  paid  for.  The  pbun- 
tiff  repaired  it  for  H  by  adding  new  wheels 
and  new  iron  axles  in  place  of  the  old  ones, 
when  H,  without  the  pbuntiff's  knowledge  or 
consent,  took  it  away  without  paying  for  the 
repairs.  A  few  days  thereafter,  the  plaintiff 
took  H's  note  for  the  repairs,  with  an  agree- 
ment thereunder  written  that  the  *' running 
part "  of  said  wagon  should  be  and  remain  the 
plaintiff's  property  until  said  note  was  paid. 
H  never  paid  B  for  the  wagon,  but  the  plain- 
tiff knew  nothing  of  B's  claim.  B,  knowing 
that  the  wagon  had  been  repaired,  but  not 
knowing  by  whom,  and  without  knowledge  of 
the  plaintiff's  claim,  took  back  the  wagon  from 
H  and  sold  it  to  the  defendant,  who  knew 
nothing  of  the  plaintiff's  claim  until  long  after 
his  purchase.  Held,  that  the  plaintiff  could 
maintain  trover  for  said  wheels  and  axle.  Clark 
V.  WeU$,  45  Vt.  4. 

193.  Forfeitiire.  The  plaintiff  gave  his 
note  for  the  purchase  price  of  a  cow,  with  a 
condition  annexed,  that  the  cow  should  remain 
the» property  of  the  payee  ''till  said  note  wu 
paid,''  Held,  that  the  mere  omission  of  the 
plaintiff  to  pay  the  note  at  maturity  did  not 
operate  as  a  forfeiture  of  his  ri^ts  under  the 
contract,  in  the  absence  of  a  demand  of  pay- 
ment or  of  the  property  for  non-payment ;  and 
that  on  such  demand,  even  after  the  note  was 
overdue,  the  plaintiff  would  have  the  right  to 
pay  the  note  and  retain  the  cow.  Ti^lar  v. 
Finlejf,  48  Vt.  78. 
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V.    Official  Saleb. 

194.  Change  of  possession— Rule.  The 
doctrine  of  fraud  in  law,  as  applied  to  sales  of 
persona]  property  without  change  of  possession, 
does  not  apply  to  public  sheriff's  sales.  Board- 
man  v.  Keeler,  1  Aik.  158.  Bates  v.  OarUr,  5 
Vt.  602.     Gates  v.  Oainee,  10  Vt.  846. 

195.  And  a  sale  by  any  authorized  public 
officer,  or  by  an  authorized  person,  is  to  be 
treated  as  such  ^^sherifTs  sale."  Oatee  v. 
0<une$, 

196.  Qualification  —  The  process.  A 
sheriffs  sale  of  chattels,  such  as  to  protect  them 
from  subsequent  attachment  or  sale  without 
change  of  possession,  must  be  upon  process 
warranting  the  sale,  and  must  be  in  the  mode 
prescribed  by  law,  and  not  rest  upon  consent  of 
the  parties.  Batchelder  v.  Cofrter,  2  Yt.  168. 
Prentiss,  J.,  dissenting. 

197.  To  constitute  a  sheriff's  sale,  such  as 
to  be  valid  against  creditors  of  the  debtor 
without  change  of  possession,  the  proceeding 
must  be  under  the  authority  of  his  precept,  and 
not  rest  upon  the  consent  of  the  debtor ;  as, 
where  it  was  sold  at  auction,  by  consent, 
Mithout  posting.     Kelly  v.  Hart,  14  Vt.  50. 

198.  The  exception  which  distinguishes 
sheriff's  sales  from  private  sales,  in  the  matter 
of  change  of  possession,  rests  rather  upon  the 
character  of  the  sale— as,  in  the  one  case, 
transferring  the  title  by  operation  of  law,  but 
in  the  other,  by  the  contract  of  the  party— than 
upon  the  supposed  notoriety  of  a  sheriff's  sale. 
AusUn  V.  8<mle,  86  Vt.  645.     KeU^/  v.  Hart 

199.  Sale  most  be  absolute.  The  sale  of 
property  on  execution  is  in  its  very  nature  an 
absolute  sale.  It  can  be  nothing  else.  The 
law  does  not  recognize  such  sales  as  conditional, 
or  defeasible,  or  as  vesting  a  title  liable  to  be 
defeated  by  redemption.  Webber  v.  Denison, 
25Vt.49a 

200.  A  creditor  cannot  make  use  of  a  con- 
fession of  Judgment  by  his  debtor  and  a  sale  of 
the  debtor's  personal  property  on  execution, 
according  to  a  secret  agreement  between  them 
to  create  a  lien  merely  upon  the  property  to 
secure  the  debt.  In  such  case,  if  he  allow  the 
property  to  remain  in  the  possession  of  the 
debtor,  it  will  be  subject  to  attachment  as  the 
debtor's.    Ih. 

201.  Not  fhtudnlent  in  fact.  The  pro- 
tection  afforded  by  public  sheriff's  sales,  as  to 
change  of  possession,  does  not  cover  such  sales 
when  fraudulent  in  fact.  Boardman  v.  Keeler, 
1  Aik.  158. 

202.  Evidence  that  a  sale  on  execution  was 
made  at  an  unusual  place  merely,  was  hM 
inadmissible  as  tending  to  prove  the  sale 
fraudulent.    Maxham  v.  PUux,  46  Vt.  484. 

203.  Purchaser  and  his  title.  A  pur- 
chaser at  sheriff's  sale  is  not  affected  by  any 


irregularity  or  impropriety  in  the  proceedings 
of  the  officer,  not  having  the  character  of  posi- 
tive fraud.  Janes  v.  Martin,  7  Vt.  92.  Wood 
V.  Doane,  20  Vt.  612.  Hale  v.  Miller,  15  Vt. 
211.    See  AmUn  v.  Soule,  86  Vt.  652. 

204.  The  title  of  a  purchaser  at  an  official 
sale  upon  execution  does  not  depend  upon  the 
return  of  the  officer,  but  upon  the  fact  of  the 
sale  and  purchase,  which  may  be  proved  by 
parol.  Such  title  does  not  depend  upon  any- 
thing subsequent  to  the  sale,  and  cannot  be 
defeated  by  any  neglect  of  the  officer.  Boies 
V.  Carter,  5  Vt.  602.  QaUs  v.  Oaines,  10  Vt. 
846.    mu  V.  KendaU,  25  Vt.  528. 

205.  Held,  that  the  officer  could  recover  the 
price  of  property  sold  by  him  on  execution, 
although  he  had  made  no  return  of  sale  upon 
the  executicm.    HiU  v.  Kendall, 

206.  One  who  claims  title  to  property  by 
purchase  on  execution  sale,  is  not  concluded  by 
the  facts  stated  in  the  officer's  return,  but  may 
show  that  the  sale  was  made  in  a  different 
manner  from  that  therein  stated.  Drake  v. 
Mooney,  81  Vt.  617. 

207.  The  sale  of  personal  property  upon  an 
attachment  vests  the  title  in  the  vendee,  though 
the  plaintiff  never  recovers  judgment  in  the 
suit ;  and  the  officer  is  accountable  only  for  the 
money  which  he  holds  in  substitution  for  the 
property,  Morse  v.  Morse,  44  Vt.  84.  Abbott 
V.  KimbaU,  19  Vt.  551. 

208.  A  sheriff's  sale  of  goods  on  execution 
conveys  no  greater  title  than  that  of  the  debtor ; 
it  does  not  pass  the  title  of  a  stranger.  Griffith 
V.  Fowler,  18  Vt.  890.  20  Vt.  818.  LuU  v. 
MaUhews,  19  Vt,  822.  Sanborn  v.  KiUredge, 
20  Vt.  682. 

209.  Advertising.  The  advertismg  of 
property  previous  to  its  sale  on  execution  is  for 
the  benefit  of  the  debtor  and  to  protect  his 
rights,  and  when  he  waives  that  protection  and 
consents  to  a  sale  without  posting,  the  sale  is 
legal.  Burroughs  v.  Wright,  16  Vt.  619.  8,  C, 
19  Vt.  510. 

210.  Where  an  officer,  by  consent  of  the 
debtor,  sells  property  on  an  attachment  or 
execution  without  advertising  according  to  the 
statute,  the  sale  is  valid,  and  is  an  official  sale, 
so  that  the  return  is  prima  fade  evidence  in 
favor  of  the  officer  and  of  those  who  acted 
under  him.  Burroughs  v.  Wright,  19  Vt.  510. 
Gkason  v.  Briggs,  28  Vt.  185. 

B,    SALE  OF  REAL  ESTATE. 

211.  The  contract.  In  a  contract  for  the 
sale  and  conveyance  of  land  at  a  price  to  be 
paid  at  the  same  time  the  deed  is  to  be  executed, 
the  seller  must  be  ready  and  able  to  perform 
on  his  part,  as  a  condition  precedent  to  any 
obligation  of  the  purchaser  to  pay  the  price. 
Latorenee  v.  Bole,  11  Vt.  549. 
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212.  In  the  pnrchaae  of  lands,  though  by 
parol,  and  payment  of  part  of  the  purchase 
price  in  advance,  if  the  yendor  be  ready  ;.o 
perform  the  contract  on  his  part,  such  part 
payment  cannot  be  recovered  back.  The  same 
role  applies  as  in  case  of  sale  of  personalty. 
Shaw  ▼.  Shaw,  6  Vt.  69.  Cobb  ▼.  ffaU,  29  Vt. 
510. 

213.  The  defendant  sold  land  to  G  by  a 
verbal  contract,  and  G  paid  part  of  the  purchase 
money  and  went  into  possession  under  an 
express  agreement,  and  while  in  possession 
under  such  contract  and  by  consent  of  the 
defendant,  he  cut  and  peeled  bark  and  piled  it 
upon  the  land.  Held,  that  the  bark  became  the 
property  of  G,  and  it  was  held  by  an  attaching 
creditor  of  G  against  the  defendant  who 
removed  it.  Pike  v.  Morey,  82  Vt.  87;  and 
see  TaU  v.  Seelp,  15  Vt.  221. 

214.  Notice  of  sale.  In  the  case  of  a 
mere  sale  and  conveyance  of  land  by  the 
absolute  owner,  without  notice,  either  actual 
or  constructive,  to  a  creditor  of  the  vendor,  or 
any  change  of  possession,  the  land  is  still  sub- 
ject to  levy  or  attachment  by  such  creditor. 
Hart  V.  Farm,  d  Meeh.  Bank,  88  Vt.  252. 

215.  A  bona  flde  purchaser  of  lands  from 
one  vho  holds  the  legal  title  of  record,  but  In 
trust  for  another,  stands  upon  a  higher  equity 
as  to  the  eesM  que  tnut,  than  an  attaching  or 
levying  creditor  of  the  trustee.  Dictum  of 
leham,  J.  contra  in  Bigelow  v.  TopUff,  25  Vt. 
289,  disapproved.  Haekett  v.  CaUender,  82 
Vt.  106.    Hart  v.  Farm,  <fc  Mech.  Bank, 

216.  Vendor's  lien.  The  vendor  of  real 
estate  has  a  lien  upon  the  estate  for  payment  of 
the  full  purchase  money,  as  agunst  all  persons 
except  bona  fde  purohasers  without  notice  of 
its  non-payment.  Knowledge  that  some  por- 
tion of  the  purchase  money  remains  unpaid, 
although  without  knowing  how  much,  or  how 
secured,  Is  sufficient  to  put  a  subsequent  pur- 
chaser on  inquiry,  and  operates  as  constructive 
notice  of  the  lien.  Manly  v.  Blaeon,  21  Vt. 
271. 

217.  Such  lien  may  be  waived,  as  by  taking 
an  independent  security ;  but  the  taking  of  a 
promissory  note  for  the  purchase  money, 
though  payable  at  a  future  day,  is  not  a  waiver. 
lb. 

Note.  The  vendor's  lien  was  abolished  by 
Stat.  1851  (G.  S.  c.  65,  s.  88),  unless  evidenced 
by  deed. 

INFAIIT,  26. 

As  to  deoeit  in  eales,  see  Fbaud;  eontracte  of 
$ale  as  ajffected  by  the  Statute  of  Fraude,  see 
Fraitds,  Statute  of,  and  see  Gomtbaots. 
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I.      GOHSTITUTIOIfAL  LaW.      , 

1.  The  taking  of  land  for  the  location  of  a 
district  common  school  house  is  for  a  pubUs 
use;  and  the  act  of  1857,  No.  58,  providing  for 
the  taking  of  land  in  invUum  for  that  purpose, 
upon  an  appraisal  and  payment  of  compensa- 
tion therefor,  is  constitutional.  (G.  S.  c.  22, 
s.  114.)  WilUams  v.  Sohool DitA.  Newfane,  88 
Vt.  271.    44Vt.  651. 

II.    School  Districts. 


1.  Org(»nieation. 

2.  Oeographical.  Under  the'sUtute  re- 
quiring towns  *Ho  define  and  determine  the 
limits  of  school  diBtricts;"— Held,  that  they 
should  be  defined  by  geographical  limiu ;  and 
that  a  vote  'Ho  set  A  B"  to  a  named  district 
was  insufficient  to  transfer  him  and  his  farm  to 
that  district.  Gray  v.  Sheldon,  8  Vt.  402.  88 
Vt.  221.  Pierce  v.  Carpenter,  10  Vt.  480.  21 
Vt.  407.  Sawyer  v.  Williams,  25  Vt.  811 ;  and 
see  Cutting  v.  Stone,  7  Vt  471. 

3.  Such  geogn^hical  limiU  must  be  defined 
by  vote  in  town  meeting  creathig  the  district, 
or  else  by  a  like  vote  recognizing,  approving 
and  ratifying  such  designation  ahready  made ; 
as,  when  made  by  the  district  and  recorded. 
Sawyer  v.  WilUams.    Pierce  v.  Carpenter. 

4.  Where  a  school  district  was  formed  by 
tho  description  of  persons  *'and  their  real 
estate,"  or  persons  "and  the  farms  on  which 
they  reside  f-^Held,  that  this  was  a  sufficient 
definition  by  geographical  limits.  Moore  v. 
BeatUe,  88  Vt.  219. 

5.  It  is  not  essentia]  that  a  school  district  be 
formed  of  connected,  contiguous  territory. 
(G.  S.  c  22,  B.  20.)  Weeks  v.  Bateheld0r,A\ 
Vt.  817. 

6.  A  vote  in  town  meeting  setting  a  taxm 
from  one  school  district  to  another,  takes  effect 
presently,  no  other  time  being  named.  Ovitt  v. 
Chase,  87  Vt.  196. 

7.  Alteration.  0.  S.  c.  22,  s.  58,  does 
not  provide  the  only  mode  lor  dissolving  or 
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altering  the  limits  of  school  districts  formed  of 
parts  of  two  or  more  towns ;  but  this  may  be 
done  by  mutual  consent  of  the  district  and  of 
the  town  within  which  the  territory  is  located. 
Jones  V.  Camp,  84  Vi.  884.  Pierce  v.  Wfdt- 
man,  28  Vt.  626.    Binoen  v.  King,  84  Vt.  166. 

8.  Such  consent  may  be  shown  by  vote  of 
the  district.  Pierce  v.  Whitman;  or  by  long 
acquiescence.  Jonee  v.  Camp,  Botcen  v.  King, 

9.  Where  a  town  by  vote  set  certain  of  its 
inhabitants  to  a  school  district  of  an  adjoining 
town,  such  district  consenting  by  vote  to  receive 
them  (G.  8.  c.  22,  s.  27),  they,  for  all  practi- 
cal purposes,  as  in  sharing  the  privileges  and 
burdens  of  the  district,  become  members  of  that 
district,  although  the  districts,  regarded  terri- 
torialljfj  are  not  thereby  changed.  Such 
arrangement  is  to  be  viewed  in  the  light  of 
mere  license  and  temporary  consent,  and  sub- 
ject to  be  revoked  or  annulled  by  either  party ; — 
herein  differing  from  the  case  of  a  district 
formed  of  territory  and  inhabitants  belonging 
to  adjoining  towns.  Hewitt  v.  Miller,  21  Vt. 
402. 

10.  Where,  by  act  of  the  legislature,  a  town 
was  divided  and  incorporated  into  two  distinct 
towns,  by  a  line  so  drawn  as  to  pass  through 
one  of  the  school  districts  of  the  old  town, 
leaving  f§  of  the  district,  with  the  school 
house,  in  one  town; — Held,  nevertheless,  that 
such  part  alone  was  not  authorized  to  act  as  a 
or  the  school  district  of  such  town,  and  could 
not  lay  a  legal  tax.  WUUston  v.  Newman,  23 
Vt.  421. 

11.  Town  warning  and  vote.  An  article 
in  the  warning  of  a  town  meeting  was  *Ho  see 
if  the  town  will  make  alterations  in  school  dis 
tricts  when  met" ; — Held  sufficient  to  warrant 
the  consideration  of  any  proposed  change  in 
the  limits  of  the  existing  school  districts,  and  to 
support  a  vote  setting  the  plaintiff's  farm  from 
one  district  to  another.  Ow'W  v.  Chaee,  87  Vt. 
196.  See  Moore  v.  BeatUe,  88  Vt.  219.  Weeks 
V.  Batehelder,  41  Vt.  817.  HaU  v.  School 
Di$t.  Calais,  46  Vt.  19. 

12.  The  warning  of  a  town  meeting  was : — 
**To  see  if  said  town  will  accept  and  adopt  the 
report  of  the  committee  to  alter  school  dis- 
tricts." Held,  that  this  confined  the  action  of 
the  town,  in  the  alteration  of  school  districts,  to 
such  as  the  committee  should  recommend  in 
their  report,  and  that  any  other  alteration  was 
unauthorized  and  void.  Wplep  v.  Wilson,  44 
404. 

13.  Held,  that  a  vote  in  town  meeting  **to 
set  the  whole  of  school  district  No.  10  to  dis- 
trict No.  4,"  was  authorized,  by  a  warning  **to 
see  if  the  town  will  divide  school  district  No. 
10,  and  annex  a  portion  of  it  to  district  No.  4, 
the  remainder  to  district  No.  5."  Moore  v. 
Beattie,  88  Vt.  219. 

14.  The  warning  of  a  town  meeting  to  see 


if  the  town  will  vote  to  divide  school  district 
No.  9,  and  to  make  such  other  alterations  in 
school  districts  as  may  be  found  necessary,  was 
held  sufficient  to  warrant  a  vote  of  the  town, 
forming  a  new  district  of  a  portion  of  the  terri- 
tory of  No.  9.  Weeks  v.  Batehelder,  41  Vt. 
817. 

15.  Effect  of  alteration.  A  legal  vote  in 
town  meeting  **to  unite  school  district  No.  5 
to  No.  4  and  constitute  them  one  district,"  has 
the  effect  of  abolishing  No.  5  and  annexing  the 
territory  of  which  it  had  been  composed  to  No. 
4.  No.  4  continues  in  existence  as  before,  only 
enlarged.  Hence  a  warning  for  a  school  meet- 
ing in  No.  4,  posted  before  the  annexation,  can 
be  legally  acted  under  after  the  annexation. 
Gfreenbanks  v.  BoutweU,  48  Vt.  207. 

16.  A  town  voted  to  "unite  school  districts 
No.  4  and  12  into  one  district,  and  called  dis- 
trict No.  4."  Held,  that  said  districts  were 
thereby  formed  into  a  new  district,  distinct 
from  either,  and  that  a  new  organization  was 
proper.    Ba/mes  v,  Ovitt,  47  Vt.  816. 

17.  The  creation  of  a  new  school  district, 
embracing  the  prudential  committee  of  another 
district,  was  held  to  create  a  vacancy  in  that 
office  in  the  latter.  Steioens  v.  Kent,  26  V^t. 
608. 

2.  Evidence  of  organization. 

18.  Parol.  Where  the  records  of  a  school 
district  are  lost,  the  organization  and  continued 
existence  of  the  district  maybe  shown  by  parol. 
Sherwin  v.  Bughee,  16  Vt.  489. 

19.  Presumption.  The  mere  fact  that  a 
school  district  has  maintained  its  existence  and 
operations  for  a  great  number  of  years,  say 
fifteen,  is  sufficient  evidence  of  its  regular 
organization;  and  the  same  rule  of  presump- 
tion must  be  applied  to  the  subdivision  of  the 
town  into  districts,  the  same  having  been 
acquiesced  in  by  the  town  and  the  inhabitants. 

20.  The  legal  existence  and  organization  of 
a  school  district  will  be  presumed  after  a  long- 
continued  maintenance  of  such  organization, 
and  exercise  of  the  functions  of  a  district, 
although  the  records  of  both  town  and  district 
fail  to  show  its  creation,  or  organization.  Bowen 
V.  King,  84  Vt.  156.  Barnes  v.  Barnes,  6  Vt. 
888.    Bull  V.  Qrifflih,  80  Vt.  278. 

21.  The  legal  existence  of  a  union  school 
district  composed  of  parts  of  three  tawns,  and 
indissoluble  by  the  action  of  one  of  the  towns, 
was  presumed  after  an  existence  of  seventy 
years.  If  there  was  no  general  law  authorizing 
the  creation  of  such  district,  a  special  act  of  the 
legislature  creating  the  district  might  be  pre* 
sumed.    Bowen  v.  King. 

22.  Bepntation.  The  organization  and 
existence  of  a  school  district,  and  that  a  certain 


Digitized  by 


Google 


628 


SCHOOLS,  IL 


penon  was  prudential  committee,  may  be  proved 
by  reputation,  and  that  they  severally  acted  as 
district  and  committee,  without  production  of 
the  records,  in  a  case  where  these  questions  arise 
collaterally  and  where  the  district  is  not  a  party. 
State  V.  WilUam$,  27  Vt.  756. 

23.  OrgaiiisatioBinfjEkCt.  Where  a  school 
district  had  been  in  existence  under  an  or^]^- 
ization  in  fact  for  26  yeBn;—Held,  that  the 
selectmen  could  not  treat  it  as  an  unorganized 
diatrict  and  organize  it  again,  because  of  doubts 
of  the  regularity  of  the  .former  organization; 
and  that  such  attempted  reorganization  was 
void.     Thomas  y.  Qibmm,  11  Vt.  607. 

24.  Suipension.  A  suspension  of  all  the 
functions  of  a  school  district  for  ten  years  is 
not  necessarily  conclusive  evidence  of  the 
dissolution  of  the  corporation.  Tn  such  case 
it  may  properly  be  newly  organized  with  the 
consent  of  the  town,  without  a  vote  of  the 
town  setting  it  off  anew  as  a  school  district. 
Bhrnoin  v.  Bugbee,  16  Vt.  489. 

25.  Vacating  oi&ce.  Under  G.  8.  c.  22, 
s.  40,  providing  that  by  reason  of  a  neglect  to 
keep  a  school  in  the  district,  &c.,  ''all  the 
offices  of  said  district  iheUl  be  vacated,'*  and 
that  the  selectmen  shall,  on  application,  fill  the 
vacancies  \—Eeld,  that  the  failure  to  cause  the 
school  to  be  kept,  furnished  cause  for  vacating 
the  offices,  but  that  the  officers  were  not  dis- 
placed without  the  appointment  of  others  by 
the  selectmen;  and  by  Poland,  C.  J.,  in  many 
cases  the  word  void  in  a  statute  has  been  con 
strued  to  mean  voidable— gtoMXkA  or  cause  for 
making  void;  so  the  words /<?r/«*,  or  forfeiU 
ure  in  a  statute,  have  usually  been  construed  to 
mean  oau$e  of  forfeiture^  requiring  some  pro- 
ceeding or  action  to  effect  the  forfeiture. 
Woodcock  V.  Bolitcr,  85  Vt.  682. 

8.  Powers  of  dUt/rict, 

26.  Ab  to  collector.  A  school  district 
cannot  choose  a  collector  pro  tern,  but  only  for 
the  year ;  nor  to  do  part  of  the  duties  of  col- 
lector—as, to  collect  a  particular  tax,  or  arrear- 
ages—and this,  whether  or  not  the  office  of 
collector  is  vacant.  Hadley  v.  ChamherUn,  11 
Vt.  618. 

27.  Prudential  committee.  It  is  not 
competent  for  a  school  district,  having  once 
appointed  one  as   prudential   committee,    to 


without  any  statute  specially  authorizing  it. 
Stevene  v.  Kent,  26  Vt.  608. 

29.  "By  vote."  Under  C.  8.  c  90,  s. 
88  [now  changed  by  G.  8.],  a  school  district 
had  power  by  a  majority  vote  to  locate  its 
school  house.  *'By  vote,"  means  a  majority 
vote,  unless  other  intent  is  expressed.  Bean  v. 
School  Diet.  Olover,  88  Vt.  177. 

30.  School  honse.  A  school  district  has, 
as  against  its  prudential  committee,  the  control 
of  its  school  house  for  the  purposes  of  educa- 
tion—as, for  the  keeping  of  a  private  school  at 
such  times  as  not  to  interfere  with  the  keeping 
of  the  district  school;  and  may,  under  such 
circumstances,  license  individuals  to  occupy 
the  house  for  such  private  school,  Chapttn 
V.  BiU,  24  Vt.  528.  SueeeU  v.  Bodds,  87 
Vt.  497. 

31.  A  school  district  may  provide  each 
buildings  and  rooms  as,  in  the  exercise  of  an 
honest  discretion,  it  shall  Judge  that  the  inter* 
ests  of  the  district,  in  the  matter  of  its  schools 
and  for  the  purposes  of  its  schools,  require — as, 
a  hall  for  the  purpose  of  school  examinations 
and  exhibitions  and  school  meetings,  although 
intended,  also,  and  used  in  connection  there- 
with, and  rented,  for  concerts,  festivals,  relig- 
ious meetings,  lectures,  courts,  Ac., — the  rent 
going  into  the  district  treasury ;  and  may  make 
such  provisions  with  reference  to  the  prospect- 
ive  enlarged  wants  of  the  district  for  school 
purposes.  Oreenbanke  v.  BoutweU,  48  Vt. 
207. 

32.  A  schbol  district  may  unite  with  another 
association  in  the  building  of  a  house  on  the 
lands  of  the  district,  one  part  of  the  house  to 
belong  to  the  district  for  use  as  a  school  house, 
and  the  other  part  to  such  other  association  for 
its  purposes.    Eddy  v.  WiUon,  48  Vt.  862. 

2Z»  A  school  district  having  proceeded, 
under  invalid  votes,  to  purchase  and  pay  for 
land  for  a  school  house,  and  having  built  a  school 
house  thereon  which  has  become  their  property, 
may  legally  vote  and  enforce  a  tax  for  the  pur- 
pose of  paying  for  the  house;  and  such  purpose 
may  be  embraced  in  the  terms  of  the  vote,  to 
pay  *'  our  indebtedness.*'  Oreenbanke  v.  Bout- 
well,  48  Vt.  207. 

34.  8o,  the  district  may  adopt  a  school 
house,  however  it  came  into  existence,  and 
legally  vote  a  tax  to  pay  for  it.    lb. 

35.  Parliamentary  mlee.   A  school  dis- 


supersede  him  during  the  year  by  appointing  tr^ct  is  not  so  bound  by  parliamentary  rules 


another  in  his  place,  nor  to  add  to  the  number 
of  the  committee.  Maeon  v.  School  Diet. 
Brookfleld,  20  Vt.  487.  George  v.  School  Diet. 
W.  Fairlee,  20  Vt.  495.  Chandler  v.  Bradiek, 
28  Vt.  416. 

28.  Moderator,  In  the  absence  of  the 
regularly  elected  moderator  of  a  school  district 
at  a  school  district  meeting,  the  meeting  can 
appoint  a  moderator  for  the  occasion,  and  this, 


that  they  are  concluded  by  a  vote — as,  not  to 
build  a  school  house— from  afterwards,  at  the 
same  or  an  adjourned  meeting,  adopting  other 
valid  votes  inconsistent  with  the  first  without 
formally  rescinding  the  first ;  as,  for  the  raising 
of  a  tax,  and  passing  all  other  votes  necessaiy 
lor  the  erection  of  a  school  house.    lb. 
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i.  Officer*;  Povotn  anddutisi, 

S6.  Qualiileatioil.  It  is  not  a  requisite 
qualification  of  a  voter  or  office-holder  in  a 
school  district  (or  town),  that  he  be  a  freeman ; 
a  man  of  foreign  birth  and  not  naturalized  may 
be  such.  Woodooek  v.  BoUter,  85  Vt.  682. 
(Changed  by  stot.  1868,  No.  89,  and  stat. 
No.  60.) 

37.  De  fiBteto.  The  doings  of  an  officer  de 
facto  of  a  school  district  holding  his  office  by 
virtue  of  an  election,  though  irregular,  he  belug 
eligible,  are  binding  as  to  third  persons.  So 
kM,  in  respect  to  a  school  district  clerk,  on  the 
question  of  the  validity  of  a  tax.  Woodeoek  v. 
BoUter,  Also,  In  respect  to  the  prudential 
committee  of  a  school  district.  Goodwin  v. 
PerHm,  89  Vt.  598. 

38.  Ineligible.  But  {diet/um)y  one  Tvho  is 
ineligible  and  cannot  by  law  hold  the  office  of 
prudential  committee,  cannot,  as  such,  assess  a 
valid  tax.    Woodcock  v.  BoUter. 

39.  Prudential  committee.  The  power 
of  emplojring  and  dismissing  teachers  in  school 
districts  is,  by  law,  vested  in  the  prudential 
committee;  and  the  district  has  no  power  or 
control  over  the  subject;  as,  to  dismiss  a 
teacher  by  vote.  Mason  v.  School  DUt,  Brook. 
JMd,  90  Vt  487. 

40.  The  prudential  committee  have  full 
authority  and  power,  as  matter  of  law,  to 
remove  and  dismiss  a  school  teacher;  but  a 
contract  to  teach  a  school  is  to  be  considered 
as  an  ordinary  contract  for  services  and  work, 
with  like  incidents,  and  if  the  teacher  be 
removed  or  dismissed  without  just  and  suffi. 
dent  cause  he  may  recover  damages.  Holden 
V.  School  Diet.  Shetosbury  88  Vt.  529.  Riehwd- 
son  V.  School  Diet.  Weetmineter,  Ih.,  602. 

41.  Eddy  that  the  pnidential  committee  of  a 
school  district  might  lawfully  exclude  scholars 
from  further  attendance  for  absence  contrary  to 
the  rules  of  the  school,  though  such  absence 
was  by  the  command  of  their  Roman  Catholic 
parents,  and  by  direction  of  their  priest,  for 
the  purpose  of  attending  religious  services  on 
Corpuc  Chrieti  day.  Ferriter  v.  Tyler,  48  Vt. 
444. 

42.  The  prudential  committee  h^ve  no 
authority,  without  a  vote  of  the  district,  to 
employ  counsel  at  the  expense  of  the  district  to 
prosecute  or  defend  a  suit  for  the  district,  or  to 
defend  a  suit  against  some  officer  of  the  district 
in  which  the  district  may  be  interested,  ffar- 
rington  v.  School  Diet.  Alburghy  80  Vt.  155. 
86  Vt.  695. 

43.  The  defendant,  being  prudential  com- 
mittee of  a  school  district,  agreed  that  A  might 
use  the  district  school  house  for  a  private  school 
for  eleven  weeks  during  the  usui^  school  vaca- 
tion, and  A  took  possession  and  kept  his  school 
there  for  some  weeks,  the  district  not  objecting. 


when  the  defendant,  for  no  alleged  reason, 
locked  up  the  school  house  and  undertook  by 
force  and  an  assault  to  prevent  the  entrance  of 
A.  Heldf  in  an  action  for  the  aseault,  that  the 
defendant  could  not  set  up  in  justification  his 
want  of  authority  to  make  the  agreement. 
Btuicell  V.  Dodds,  87  Vt.  497. 

44.  It  had  been  the  custom  of  a  school  dis- 
trict to  apportion  the  wood  for  the  school  to 
the  scholars,  and  to  sell  the  right  of  furnishing 
any  deficiency  to  the  lowest  bidder ;  but  there 
was  no  vote  to  that  effect.  The  plaintiff,  being 
prudential  committee,  furnished  the  deficiency 
liimself.  Beldj  that  without  a  vote  of  the  dis- 
trict, he  could  not  assess  this  expense  upon  the 
scholars  or  the  district,  but  that  he  could 
recover  his  charges  in  an  action  against  the  dis- 
trict. Norton  v.  School  Diet  Tinmouth,  87  Vt. 
521. 

5.  MeeUng$. 

45.  It  is  not  necessary  in  the  warnings  of 
school  meetings,  or  in  the  record,  to  state  that 
such  meetings  were  warned  upon  the  applica- 
tion of  the  required  number  of  freeholders,  or 
voters ;  the  maxim  omnia  rite  acta,  &c.,  applies 
to  this  and  all  similar  subjects.  Shenoin  v. 
Bngbee,  16  Vt.  489. 

46.  It  is  not  essential  to  the  regularity  of  a 
school  district  meeting,  that  there  should  be  a 
written  application  to  the  clerk  to  call  it.  He 
may  issue  the  warning  upon  his  own  mere  sug- 
gestion.  Maeon  v.  School  Dist.  Brookfield,  20 
Vt.  487.     Chandler  v.  BradUh,  28  Vt.  416. 

47.  The  statute  does  not  require  that  a 
warning  of  a  school  district  meeting  should  be 
dated.  The  date  and  posting  may  be  proved 
by  parol.    Braley  v.  Dickinson,  48  Vt.  599. 

48.  It  is  essential  that  the  warning  for  a 
school  district  meeting  should  be  recorded.  The 
terms  of  the  warning  cannot  be  proved  by 
parol.    Sherufin  v.  Bugbee,  17  Vt.  887. 

49.  Record.  The  proceedings  of  a  school 
district  meeting  are  to  be  determined  by  the 
record,  where  it  can  be  produced ;  and  the  legal 
effect  of  the  record  or  of  a  vote  cannot  be 
enlarged,  restricted,  explained  away  by  parol, 
or  controlled  by  evidence  of  what  the  voters  at 
the  meeting  intended  to  do,  or  by  what  they 
supposed  they  had  done.  Adams  v.  Croioell, 
40  Vt.  81.  Cameron  v.  School  Diet.  North 
Hero,  42  Vt.  607 ;— or  that  the  vote  was  passed 
by  such  as  were  not  legal  voters.  Eddy  v. 
Wilson,  48  Vt.  862. 

50.  Annual  meeting.  The  annual  meeting 
of  a  school  district  may  be  a  few  days  more  or 
less  than  a  year  from  the  former  one.  Held, 
that  a  prudential  committee  elected  at  such 
meeting,  Sept.  16, 1847,  became  such  committee 
from  that  date,  in  place  of  the  committee  elected 
at  the  annual  meeting  of  Oct.  24, 1846.  Chandt 
ler  V.  Bradish,  28  Vt.  416, 


Digitized  by 


Google 


630 


SCHOOLS,  III. 


51.  The  warning.  A  school  meeting  held 
under  a  warning  giving  more  than  twelve  days' 
notice  is  not  lawfully  ^'appointed  and  notified," 
and  a  tax  voted  at  such  meeting,  although  it  is 
the  annual  meeting,  is  invalid.  (Q.  8.  c.  22,  s. 
41-43.)  Greenbanks  v.  Bautwell,  48  Vt.  207. 
Peck,  J„  dissenting. 

52.  The  proceedings  of  a  special  school  dis- 
trict meeting  held  with  only  six  days'  notice, 
and  not  specifying  the  business  to  be  done, 
were  held  void  for  both  reasons.  Hunt  v. 
School  Dist.  Harwich,  14  Vt.  800. 

53.  A  school  meeting  held  under  a  warning 
not  naming  the  hour  of  meeting,  is  irregular; 
and  although  such  meeting  be  adjourned  to  a 
future  day  and  hour  named,  the  proceedings  at 
such  adjourned  meeting  are  void.  Shermn  v. 
Bughee,  16  Vt.  489.     8.  C.  17  Vt.  387. 

54.  Where  the  record  of  the  warning  of  a 
school  district  meeting  showed  that  the  hour  of 
the  day  for  the  holding  of  the  meeting  was  not 
specified  in  the  warning ; — Held,  that  the  defect 
could  not  be  supplied  by  parol  evidence  that  in 
the  original  warning  the  hour  was  specified ; 
that  such  defect  was  not  cured  by  the  fact, 
offered  to  be  proved,  that  all  the  legal  voters  of 
the  district  were  present  at  the  meeting  at  the 
same  time,  and  voted ;  and  that  such  testimony 
was  properly  excluded.     lb, 

55.  In  the  adjournment  of  a  school  meeting 
to  a  future  day,  the  vote  must  state  the  hour  of 
the  day  to  which  it  is  adjourned ;  otherwise,  the 
proceedings  at  the  adjourned  meeting  will  be 
invalid.     Greenbanks  v.  BoutweU,  43  Vt.  207. 

III.    Taxation. 

56.  Vote  to  tax.  The  prudential  com- 
mittee of  a  school  district  are  not  authorized  to 
assess  a  tax,  unless  such  tax  be  first  voted  by  the 
district.    Bowen  v.  King,  84  Vt.  156. 

57.  The  vote  of  a  school  district  was  this, 
and  no  more  : — **  Voted  to  sustain  a  school  during 
four  months  the  ensuing  year,  in  summer  and 
fall."  Held,  that  this  did  not  justify  the  as 
ing  of  any  tax  by  the  prudential  committee,  no 
tax  being  voted.  Adatm  v.  Crowell,  40  Vt. 
81. 

58.  Tax  upon  the  scholar.  Under  the 
school  acts  of  1797,  1827,  and  1838,  a  school 
district  tax  voted  and  assessed  upon  the  inhabi- 
tants in  proportion  to  the  number  of  scholars 
actually  sent  by  them  to  school,  was  held  legal. 
Brovm  v.  Hoadley,  12  Vt.  472. 

59.  School  fond.  The  interest  on  the 
U.  S.  deposit  fund  is  not  be  treated  as  part  of 
the  school  fund,  in  the  assessment  of  the  school 
tax  under  the  act  of  1827.  State  v.  Jericho,  12 
Vt.  127.     Staie  v.  Northfield,  18  Vt.  566. 

60.  Limit.  A  vote  by  a  school  district 
that  a  tax  be  raised  to  pay  the  expenses  of  the 
repairs  of  their  school  hpuae,  or  to  pay  the 


expenses  of  the  school,  is  valid,  without  nam- 
ing or  limiting  the  amount  to  be  raised,  or  the 
rate  per  cent  upon  the  list ;  and  the  committee 
are  authorized,  under  it,  to  assess  a  tax  for  the 
amount  found  necessary.  Adame  v.  Hyde, 
27  Vt.  221.  Chandler  v.  Bradieh,  28  Vt.  416. 
BrotPn  V.  Hoadley,  12  Vt.  472. 

61.  Where  the  vote  of  a  school  district  was, 
"to  pay  the  expense  of  the  school  with  money 
drawn  from  the  town,  and  the  residue,  if  any, 
on  the  grand  list  of  the  district,"  it  was  held  not 
a  fatal  objection  to  the  tax  bill,  that  the  tax 
exceeded  the  sum  required  by  $1.08 ;  and,  by 
Redfield,  J. :  It  is  of  course  impossible  to  know 
how  large  a  portion  of  the  tax  will  fail  of  collec- 
tion, and  it  must  of  necessity  be  somewhat 
larger  than  the  precise  sum  required.  Chand- 
ler V.  Bradish. 

62.  Who  to  assess.  A  committee  appointed 
by  a  school  district  to  remove  the  school  house, 
upon  an  appropriation  voted,  have  no  authority 
to  assess  the  tax  and  certify  the  tax  bill  there- 
for. This  can  be  done  only  by  the  prudential 
committee.  (G.  8.  c.  22.  s.  47.)  Johnson  v. 
Sanderson,  34  Vt.  94. 

63.  List.  If  an  inhabitant  of  a  school 
district  has  no  list,  his  name  need  not  appear  in 
the  tax  rate  bill.    BuU  v.  Griffith,  80  Vt.  278. 

64.  Where  taxable.  All  property  subject 
to  taxation  should,  for  school  district  purposes, 
be  assessed  and  set  in  the  list  of  the  district 
within  which  it  had  its  situs  at  the  time  with 
reference  to  which  the  assessment  should  be 
made,  and  not  elsewhere.  Held,  that  school 
district  taxes  vot«d  March  27  and  April  4  were 
properly  assessed  on  lands  situate  in  that 
district  on  the  1st  of  April,  though  annexed  to 
another  district  by  vote  in  town  meeting  of 
May  12,  and  though  the  grand  list  was  not  then 
completed,  and  the  tax  was  not  made  up  or 
assessed  by  the  prudential  committee  until 
March  26  of  the  next  year.  Ovitt  v.  Chase,  87 
Vt.  196. 

65.  Residence.  A  resident  of  a  school 
district  on  the  first  day  of  April,  and  properly 
listed  there,  remains  taxable  therein  upon  the 
list  taken  as  of  that  date,  during  the  year 
following,  although  he  may  have  removed  from 
that  dl^rict  to  another,  or  out  of  the  Slate. 
Woodward  v.  French,  81  Vt.  837.  Walker  v. 
Miner,  82  Vt.  769.    87  Vt.  203. 

66.  The  plaintiff  moved  with  his  family 
from  his  own  farm  in  school  district  No.  7,  to 
the  town  farm  in  district  No.  8,  under  a  con- 
tract to  carry  on  the  town  farm  for  one  year, 
and  moved  there  for  that  purpose,  intending 
that  to  be  his  home  and  residence  during  that 
year ;  and  for  the  same  purpose,  under  similar 
contracts  and  with  like  intentions,  continued 
with  his  family  to  live  on  the  town  farm  for  a 
second  and  third  year.  Held,  that  this  made 
him  an  inhabitant  of  school  district  No.  8,  for 
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purpQees  of  taxation  for  each  of  said  years, 
although  he  carried  on  his  own  farm  at  the 
same  time,  and  intended  all  the  time  to  return 
to  reside  on  his  own  farm  when  he  should  get 
through  with  his  contract,  and  claimed  all  the 
while  his  residence  to  be  in  No.  7.  Woouard  v. 
Isham,  48  Vt.  128.    (G.  8.  c.  22,  s.  48.) 

67.  Partnership.  Beld,  that  all  the  per. 
sonal  property  of  a  partnership  should  be 
designated  in  the  grand  list  as  in  the  school 
district  where  a  portion  of  it  was  actually 
situated,  where  a  majority  of  the  partners 
resided,  and  where  the  partnership  business 
was  carried  on, — *'the  business  domicile  of  the 
firm."    Fairbanks  y.  Kittridge,  24  Vt.  9. 

68.  Aoquiescence.  Attending  the  school 
meeting  of  a  district  to  which  the  plaintiff  had 
been,  against  his  consent,  illegally  set,  for  the 
purpose  of  resisting  the  laying  of  a  tax,  and  the 
paying  of  such  district  taxes  *'when  required  so 
to  do  by  the  collectors,''  were  held  not  to  be 
such  an  acquiescence  as  to  make  him  taxable  in 
such  district.     Wpl^  v,  Wilson,  44  Vt.  404. 

69.  Lands.  Where  lands  are  erroneously 
set  by  the  listers  in  the  wrong  school  district, 
this  is  not  conclusive  upon  the  owner  or  the 
district  for  purposes  of  taxation,  if  the  town 
records  furnish  the  necessary  means  of  correct- 
ing it.  Meld,  in  this  case,  that  land  erroneously 
set  in  the  grand  list  as  in  district  No.  2,  was 
properly  taxed  in  No.  1,  its  actual  situs.  Ovitt 
V.  Chase,  87  Vt.  196. 

70.  Before  the  statute  of  1847,  No.  40  (C. 
6.  457),  it  was  the  duty  of  the  prudential  com- 
mittee of  a  school  district,  in  assessing  a  tax,  to 
assess  all  lands  actually  situate  in  the  district 
which  were  set  in  the  grand  list  of  the  town, 
though  not  there  designated  as  being  in  the 
district ;  and  to  exclude  from  their  assessment 
such  lands  as  were  not  actually  within  the  dis- 
trict,  although  designated  in  the  grand  list  as 
being  there.  But  they  could  not  include  in 
their  assessment  lands  actually  within  the  dis- 
trict, if  wholly  omitted  in  the  list.  Moss  v. 
ffines,  29  Vt.  188. 

71.  In  such  case,  and  where  no  separate 
valuation  was  stated  in  the  list,  it  was  compe- 
tent for  the  committee  to  assess  the  tax  upon 
a  valuation  proportioned  to  the  valuation  of  the 
whole  listed  lands  of  the  party  and  of  the 
aggregate  list  of  lands  of  the  district.  lb, 
Adams  v.  Hj/de,  27  Vt.  221. 

72.  Liability  of  listers.  Where  listers 
set  j)roperty  in  the  list  as  belonging  to  school 
district  No.  2,  which  belonged  to  district  No. 
1,  whereby  the  latter  district  was  deprived  of 
the  right  of  assessing  taxes  upon  such  property, 
and  the  listers  refused  to  correct  the  list  on 
request  ;—Heldy  that  they  were  liable  to  district 
No.  1,  for  damages.  School  Dist  St.  Johnsibwry 
V.  Kittridge,  27  Vt.  660. 

73.  Tax  OB  wbfkt  list,    The  vote  of  a 


school  district  laying  a  tax  on  a  list  not  to  be 
completed  until  after  thirty  days  from  the  vote, 
is  void.     Waters  v.  Daines,  4  Vt.  601. 

74.  Where  a  school  district  tax  is  voted 
upon  a  grand  list  then  in  existence,  it  is  no 
objection  to  it  that  it  was  so  voted  at  a  school 
meeting  held  by  adjournment  from  a  day  pre- 
vious to  the  completion  of  such  list.  Moss  v. 
Hines,  29  Vt.  188. 

76.  A  school  district  in  October,  1869,  voted 
'*to  build  a  new  school  house,"  and  '*  to  raise 
money  to  defray  the  expenses  of  said  house.'' 
In  March,  1870,  the  district  voted,  ''to raise  800 
cents  on  the  dollar  to  defray  the  exi)enses  of 
building  the  new  school  bouse."  Held,  that 
this  last  vote  took  the  place  of  and  wholly 
superseded  the  former  one,  and  became  the 
only  vote  upon  which  the  tax  could  be  made 
out ;  and  that  it  could  not  lawfully  be  assessed 
upon  the  list  of  1869.  Capron  v.  HaisMek,  44 
Vt.  615.    46Vt.  213. 

76.  Warning  and  vote.  An  article  in  the 
warning  of  a  school  meeting,  to  see  '4f  the  dis* 
trict  will  have  a  school  the  ensuing  winter,  and 
if  any,  how  much,"  and  ''to  see  what  method 
the  district  will  take  to  pay  the  expense  of  said 
school,"  is  sufficient  to  authorize  a  vote  to  pay 
the  expense  on  the  grand  list  of  the  district. 
Chandler  v.  Bradish,  28  Vt.  416. 

77.  Under  an  article  of  the  warning  of  a 
school  district  meeting,  "to  see  what  measures 
the  district  will  take  in  relation  to  building  a 
school  house" ;— Held,  that  the  district  was 
authorized  to  vote  to  purchase  land  whereon  to 
erect  the  school  house,  it  having  no  land  for 
that  purpose.  Dix  v.  School  IHst,  Wilmington, 
22  Vt.  309.    37  Vt.  45. 

78.  Where  a  school  district  by  vote  author- 
ized their  prudential  committee  to  purchase  a 
particular  parcel  of  land,  for  a  specified  price, 
for  the  site  of  a  school  house ; — Held,  that  the 
vote  did  not  necessarily  import  that  the  pur- 
chase should  be  made  free  of  all  restrictions ; 
and  that  the  committee  were  authorized  to 
agree  to  certain  restrictions  in  the  deed  which 
in  no  manner  defeated  or  impaired  the  object 
of  the  purchase— as,  that  the  school  house 
should  be  placed  on  a  line  with  the  meeting 
house,  and  no  building  should  be  erected  in 
front  of  it,  and  that  the  land  should  be  kept 
open.    Dix  v.  School  Dist,  Wilmington, 

79.  The  fact  that  a  school  district,  in  mis- 
take of  their  rights,  located  their  school  house 
where  they  had  no  right  to  locate  it,  and  that 
they  were  obliged  to  remove  it  on  conviction 
for  a  nuisance,  was  held  not  to  invalidate  a  tax 
laid  for  the  building  of  the  school  house  on  that 
spot.    Stevens  v.  King,  26  Vt.  508. 

80.  Where  a  school  district,  having  an 
apparent  interest  in  the  defense  of  a  suit 
against  its  collector,  assumed  by  vote  such 
defence,  upon  a  supposed  liability  to  iudejnnlfy 
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him,  but  which  liability,  depending  upon  the 
construction  of  a  statute,  was  doubtful  ;—HM^ 
that  a  tax  thereafter  voted  to  pay  the  expenses 
of  such  defense  was  legal,  although,  perhaps, 
the  district  was  not  legally  bound  to  assume 
such  defense  and  indemnify  the  collector. 
Johnson  v.  Colbum,  86  Vt.  698. 

81.  Collector— Warrant.  A  school  dls- 
trict  collector  is  not  limited  to  the  district,  as 
the  place  for  advertising  and  selling  property 
taken  for  a  tax,    Sherwin  v.  Bngbee,  16  Vt.  489. 

82.  By  C.  8.  c.  20,  s.  41,  the  collector  of  a 
school  district  was  required  by  the  warrant  to 
pay  the  taxes  collected  to  the  prudential  earn- 
mittee,  Stat,  of  1854,  No.  42,  authorited  each 
school  district  to  elect  a  treasurer,  and  specified 
his  duties  in  part.  Held,  that  where  a  district 
had  elected  a  treasurer,  the  warrant  to  the  col- 
lector properly  required  the  taxes  collected  to 
be  paid  to  the  treaturer,  notwithstanding  the 
provision  of  C.  8.     BuU  v.  OriJim,  80  Vt.  278. 

83.  The  omission  in  a  school  district  tax- 
warrant  to  limit  the  time  within  which  the  col- 
lector should  collect  and  pay  over  the  tax,  as 
prescribed  by  statute,  is  not  a  defect  of  which 
the  person  taxed  can  take  advantage ;  nor,  that 
there  is  but  one  warrant  for  the  collection  of 
three  tax  bills.     Walker  v.  Miner,  82  Vt.  769, 

IV.    Action  against  School  District. 

84.  Service  of  process.  A  writ  of  attach- 
ment against  a  school  district  was  served  by 
attaching  property,  and  leaving  a  copy,  &c.,  at 
the  house  of  the  then  usual  abode  of  the  clerk 
of  the  district  in  the  hands  of  his  wife,  as  is 
provided  for  the  service  of  an  ordinary  writ  of 
attachment.  Held  sufficient  service.  Dorc  v. 
School  DiKt.  Walden,  46  Vt.  108. 

85.  Past  consideration.  The  plaintiff 
bwilt  a  good  school  house  for  a  school  district, 
worth  $200,  according  to  a  plan  furnished  by 
one  of  a  committee  of  two,  such  committee 
man  telling  him  that  the  district  would  prob 
ably  pay  him  what  it  was  worth.  After  its 
completion,  the  district  voted  to  accept  the 
house  and  to  pay  the  plaintiff  therefor  $105, 
which  sum  the  plaintiff  declined  to  accept.  In 
an  action  against  the  district ;— Held,  that 
whether  or  not  a  single  one  of  the  committee 
was  authorized  to  make  such  contract,  the  vote 
to  acoept,  and  to  paj/,  was  divisible ;  that  the 
acceptance  was  absolute,  and  was  a  ratification 
of  the  doings  of  the  committee-man ;  and  that 
the  plaintiff  was  entitled  to  recover  the  value 
of  the  house.  Kimball  v.  School  IHgt.  Roxbury, 
28  Vt.  8. 

86.  The  prudential  committee  of  a  school 
district  employed  a  teacher  to  teach  an  extra 
school  in  the  district,  and  engaged  the  plaintiff 
to  board  him.  The  district  afterwards  voted 
to  raise  a  tax  to  pay  the  teacher.    Held,  that 


whether  or  not  the  committee  was  authorised 
to  employ  the  teacher  on  the  credit  of  the  dis- 
trict, this  vote  was  a  ratiflcntion  of  the  whole 
act  of  the  committee  in  providing  for  and  sus- 
taining that  school  at  the  expense  and  on  the 
credit  of  the  district,  and  the  plaintiff  could 
recover  of  the  district  for  the  board  of  the 
teacher.  Cameron  v.  School  DiH.  North  Hero, 
42  Vt.  607. 

87.  Agency.  A  school  district  voted  to 
build  a  school  house,  and  determined  its  loca- 
tion, and  chose  a  committee  for  the  building  of 
the  house.  The  committee  employed  the  plain- 
tiff, on  the  credit  of  the  district,  to  build  the 
house,  and  he  built  it  where  the  committee 
directed,  but  not  on  the  spot  where  the  district 
had  voted  to  locate  it.  The  plaintiff  had  no 
knowledge  of  the  vote  locating  the  house,  or 
that  the  house  was  being  built  in  a  wrong 
place,  but  acted  in  good  faith  under  the  direc- 
tion of  the  committee,  and  according  to  their 
apparent  authority.  Held,  that  the  district  was 
bound  by  the  contract  made  by  the  committee 
to  pay  for  building  the  house.  Baker  v.  School 
Diet  Barton,  46  Vt.  189. 

88.  In  a  suit  against  a  school  district  to 
recover  for  services  as  an  attorney,  under  an 
employment  in  behalf  of  the  district  by  an 
officer  having  no  authority  to  bind  the  district 
by  such  employment  ',^Held,  that  the  fact  that 
the  officers  of  the  district,  and  the  voters  gener- 
ally, knew,  during  the  progress  of  the  business, 
of  the  employment  and  the  services  rendered 
under  it,  had  no  legal  tendency  to  show  any 
acquiescence  in,  or  adoption  of,  such  employ- 
ment. Harrington  v.  School  IH$t  Alburgh,  80 
Vt.  165. 

89.  Tmstee  process.  A  disclosure  of  a 
school  district,  as  trustee,  made  by  the  clerk 
in  the  presence  and  with  the  assistance  of  the 
prudential  committee,  was  held  to  bind  the  dis- 
trict.  UdaU  V.  School  Dint  Hartford,  48  Vt. 
688. 

V.    Teagheks. 

1.  Certifleate  and  school  r^iUer. 

90.  Certificate.  The  statute  of  Nov.  9, 
1827,  providing  that  no  school  teacher  ''shall 
be  entitled  to  receive  any  compensation,  Ac., 
without  first  obtaining  from,  &c.,  a  certificate 
of  his  qualification," — construed,  as  making  the 
certificate  a  pre-requisite  to  performance  of 
service  as  a  teacher,  and  as  indispensable  to  the 
creating  of  any  legal  obligation  for  such  service. 
Bakery.  School  Diet,  Bakersfteld,  12  Vt.  192. 

91.  Under  C.  8.  c.  20.  s.  12,  providing  that 
any  contract  for  school  teaching  ''shall  be 
null  and  void  if  the  teacher  shall  fail  to  obtain 
a  certificate  of  qualification,  Ac.,  before  the  com- 
mencement of  the  school  for  tchieh  such  contract 
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»hallh€n>e  been  made"  makes  this  a  prerequisite 
to  any  right  of  action.  It  is  not  excused  by 
the  fact  that  the  teacher  was  a  minor,  or  that 
the  superintendent  was  siclL  and  unable  to 
make  the  examination ;  nor  can  the  prudential 
committee  waive  the  requirements  of  the  stat- 
ute. Chodrich  v.  School  Dist,  Fairfax^  26  Vt. 
115.  Hopkins  ▼.  School  But,  Danbj/,  27  Vt. 
281. 

92.  In  an  action  to  recover  on  such  contract, 
the  obtaining  of  such  certificate  is  a  necessary 
piurt  of  the  plaintifTs  proof.  Welch  v.  Brown^ 
80  Vt.  586;  but  need  not  be  averred  in  the 
declaration.  Doyan  v.  School  Diet.  Montgomery , 
86Vt.  520. 

93.  But  where  the  teacher  had  such  certifi- 
cate when  the  contract  was  made  and  before  he 
commenced  his  school,  and  continued  on  in  his 
employment  after  the  expiration  of  the  time 
limited  in  the  certificate  ',—ffeld,  that  he  could 
recover  for  his  entire  services.  Holman  v 
School  Dint.  HaUfax,  84  Vt.  270. 

94.  Where  the  plaintiff  under  a  contract  to 
teach  school  for  three  months,  no  time  being 
specified  for  beginning  the  school,  applied  for 
examination  and  a  certificate,  on  the  morning 
of  the  day  he  began  school,  and  before  he 
began,  and  the  superintendent  deferred  the 
examination  until  evening,  saying  it  would  do 
just  as  well,  and  at  evening,  at  the  close  of  the 
first  day's  school,  he  made  the  examination  and 
gave  a  certificate,  and  after  this  the  school  pro- 
ceeded  for  about  seven  weeks  without  any  new 
contract,  but  without  objection  ;—ffeldy  that 
this  was  a  substantia]  compliance  with  this 
statute ;  and  that,  in  any  view  of  the  case,  the 
contract  was  good  as  to  all  service  performed 
after  the  first  day.  Paul  v.  School  Dtgt.  HarU 
land,  28Vt.  676. 

95.  A  school  teacher's  certificate,  made  out 
and  dated  before  the  commencement  of  the 
school,  but  retained  by  the  superintendent  to 
be  delivered  when  called  for,  but  not  actually 
called  for  or  delivered  until  after  the  close  of 
the  school,  was  held  to  take  effect  from  its 
date.  By  Redfield,  C.  J.:  The  act  which  gives 
validity  to  the  certificate  is  the  judgment  of 
the  superintendent.  The  certificate  is  merely 
the  record  of  that  judgment.  Blancha/rd  v. 
School  But.  Warren,  29  Vt.  488. 

96.  Under  G.  S.  c.  22,  s.  11,  a  school 
teacher's  certificate  granted  on  an  examination 
after,  but  dated  back  to  a  date  before,  the  com- 
mencement of  the  school,  was  held  good,  where 
the  teacher  seasonably  applied  to  be  examined 
and  subjected  himself  to  the  direction  and  con- 
venience of  the  superintendent  as  to  the  time 
of  examination,  and  both  acted  in  good  faith. 
WeUt  V.  School  Bist.  Oranby,  41  Vt.  858. 

97.  Where  a  school  teacher  was  employed 
to  teach  school  and  taught  one  week  without 
a  certificate  of  qualification,  and  then  went! 


with  the  prudential  committee  of  the  district 
and  obtained  such  certificate  and  continued 
teaching  with  the  consent  and  approbation  of 
the  committee  ;—ffeldy  that  this  was  equivalent 
to  making  a  new  contract,  commencing  with 
the  obtaining  of  the  certificate,  upon  the  same 
terms  as  the  original  contract.  Scott  v.  School 
Bist.  Fairfax,  46  Vt.  462. 

98.  Dnration  of  certificate.  Under  G. 
S.  c.  22,  8.  11,  providing  that  a  certificate  of 
qualifications  given  by  a  town  superintendent 
of  schools  to  a  teacher  * 'shall  be  available  for 
one  year  onlj"  ;—Held,  that  such  certificate 
was  available  for  one  full  year  from  its  issue, 
although  given  by  a  superintendent  appointed 
by  the  selectmen  to  fill  a  vacancy,  and  his 
appointment  expired  before  the  end  of  such 
year.  Holman  v.  School  Bist.  HaUfod.  84  Vt. 
270. 

99.  Form.  The  certificate  of  qualifications 
required  to  be  given  to  school  teachers,  is  of  no 
prescribed  form ;  that  the  teacher  was  **exam- 
ined  and  approved  as  a  teacher,"  <&c.,  is  suffl- 
cient.  WeXU  v.  School  Bi$t.  Oranby,  41  Vt. 
858.  See  also  Crosby  v.  School  Bist.  Heads- 
boro,  85  Vt.  628. 

100.  Impeachment.  A  school  teacher's 
certificate  cannot  be  impeached  by  the  fact  that 
the  superintendent  granted  it  without  personal 
examination  of  the  qualifications  of  the  teacher. 
Oeorge  v.  School  Bist.  W.  Fm'rlee,  20  Vt.  496. 
Blanchard  v.  School  Bist.  Warren,  29  Vt. 
488. 

101.  Such  certificate  may  be  impeached  by 
showing  that  it  was  falsely  dated,  and  given 
when  the  teacher  was  not  entitled  to  it,  under 
an  assurance  that  no  legal  use  should  be  made 
of  it.  Hopkins  v.  Sdhool  Bist.  Banby,  27  Vt. 
281. 

102.  Register.  A  school  teacher  is  re- 
quired by  G.  8.  c.  22,  s.  110,  to  file  his  school 
register  in  the  town  clerk's  office,  previous  to 
the  receipt  of  his  wages ;  but  not  to  give  notice 
thereof  to  the  prudential  committee.  Wells  v. 
School  Bist.  Oranby,  41  Vt.  868. 

103.  A  school  teacher  does  not  forfeit 
his  wages  by  neglect  to  answer  the  interroga- 
tories in  the  school  register,  and  to  certify  to 
the  correctness  of  his  record  of  attendance  of 
scholars  according  to  G.  S.  c.  22,  s.  110,  although 
thereby  the  district  loses  its  share  of  the  public 
money ;  but  such  loss  may  be  deducted  from 
his  wages.  Crosby  v.  School  Bist.  Readsboro, 
86  Vt.  628.    Barrett,  J.,  dissenting. 

104.  Where  a  school  teacher  was  prevented 
from  finishing  the  school  term  through  the 
fault  of  the  prudential  committee; — Held,  that 
his  omission  to  make  the  prescribed  entries  in 
the  school  re^ster  ''at  the  close  of  his  school" 
(G.  S.  c.  22,  s.  110),  i.  e.,  at  the  close  of  the  term 
of  school,  did  not  not  prevent  his  recovery  of 
wages.  Scott  v.  School  Bist.  FairfoK^  46  Vt.  452. 
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2.  Powertj  dtUte$,  wage*  de, 

105.  Power  to  expel.  The  teacher  of  a 
private  school  may  require  a  pupil  to  leave  for 
insubordiDation  and  misconduct,  and,  on  re- 
fusal, may  use  the  necessary  force  to  remove 
him;  and  a  third  person,  acting  by  request  of 
the  teacher,  may  justify  in  so  doing  as  the  ser- 
vant of  the  teacher.  8taU  v.  WiUiatM,  27  Vt. 
765. 

106.  A  requirement  by  the  teacher  of  a  dis- 
trict school  that  the  scholars  in  grammar  shall 
write  English  compositions,  is  reasonable ;  and 
if  the  scholar  refuse  to  comply  in  the  absence  of 
any  request  from  his  parents  that  he  be  excused, 
he  may  for  this  cause  be  expelled  from  school. 
Gaemseif  v.  Pitkin,  82  Vt.  224. 

107.  It  is  the  duty  and  right  of  a  district 
school  teacher  to  maintain  proper  and  necessary 
discipline  in  the  school ;  and,  to  that  end,  the 
teacher  may,  when  necessary,  expel  a  scholar ; 
and  if  the  prudential  conmiittee  insist  upon  the 
return  of  such  scholar,  when  his  presence 
would  be  detrimental  to  the  discipline  of  the 
school,  the  teacher  is  justified  in  quitting  the 
school.  8coU  V.  School  Di$t.  Fairfax,  46  Vt.  452. 

108.  — to  pTtnilh.  Though  a  school-master, 
for  all  ordinary  acts  of  misbehavior  committed 
after  the  dismissal  of  school  for  the  day,  and 
the  return  of  the  pupil  to  his  home,  has  no  right 
to  punish  the  pupil,  yet  he  may,  on  the  pupil's 
return  to  school,  punish  him  for  misconduct  so 
committed  out  of  school,  which  has  a  direct 
and  immediate  tendency  to  injure  the  school 
and  bring  the  master's  authority  into  contempt. 
LaJhder  v.  8ea/oer,  82  Vt.  114. 

109.  Excessive  punishment.  In  trespass 
for  an  assault  and  battery,  the  declaration 
averred  that  the  defendant  with  a  club,  fists, 
and  a  rawhide,  struck  the  plaintiff  a  great  num- 
ber of  violent  blows,  and  threw  him  down,  and 
kicked  and  wounded  him,  and  tore  his  clothes. 
The  plea  was,  that  the  defendant  was  a  school- 
master and  the  plaintiff  his  pupil,  and  that  the 
plaintiff  was  saucy  and  contumacious  and 
refused  to  obey  the  lawful  commands  of  the 
defendant,  and  thereupon  the  defendant  moder- 
ately  corrected  him  therefor,  which  are  the 
same  trespasses,  &c.  Held,  on  demurrer,  that 
the  plea  was  no  justification  of  the  acts  of 
severity  charged.  Hathaway  v.  Rice,  19  Vt. 
102. 

110.  If  the  punishment  inflicted  by  a  school- 
master upon  his  pupil  be  clearly  excessive,  he 
is  liable  for  such  excess,  although  he  acted 
from  good  motives,  and  in  his  own  judgment 
considered  the  punishment  necessary  and  not 
excessive.  Lander  v.  Seaiter,  82  Vt.  114 ;  and 
see  Hathaway  v.  Rice. 

111.  lialiee— Evidence.  Upon  the  simple 
question  whether  the  punishment  of  a  pupil  by 
his  school-master  was  excessive,  evidence  that 


the  master's  previous  ordinary  management  of 
his  school  had  always  been  mild  and  moderate, 
is  not  admissible  in  his  behalf.  But  if  the 
claim  be  that  the  master  acted  maliciously  and 
wantonly,  from  an  evil  heart,  such  evidence 
would  be  admissible  to  rebut  such  intent.  Lan^ 
der  V.  Sea^oer, 

112.  Upon  the  question  whether  a  school- 
master  acted  maliciously  in  the  punishment  of 
a  pupil  with  a  raw -hide,  the  master  may  show, 
as  rebutting  such  charge,  that  a  raw-hide  was 
accustomed  to  be  used  in  other  schools  in  the 
vicinity.    Ih. 

113.  Whether  a  raw-hide  is  a  proper  instmu 
ment  of  punishment  in  a  school,  is  a  question 
for  the  jury.    H>, 

114.  Wages.  A  school  teacher  hired  for  a 
definite  term  who  leaves  during  the  term  with- 
out sufiScient  cause,  cannot  recover  for  part 
service.  Clark  v.  School  DiH,  Pawlet,  29  Vt 
217. 

115.  In  an  action  for  wages  as  teacher  the 
declaration  need  not  aver  that  the  plaintiff  had 
obtained  a  certificate.  This  is  matter  of  evi* 
dence  pertaining  to  the  remedy.  Doyan  v. 
School  Hist,  Montgomery,  85  Vt.  520 ;  and  see 
Kent  V.  Lincoln,  32  Vt.  591. 

116.  Under  the  general  issue  and  notice  of 
defense  that  *'the  plaintiff  was  incompetent  to 
manage  the  said  school,"  certain  particular 
instances  of  mismanagement  in  the  government 
of  the  school  may  be  shown.  Holden  v.  School 
Hist,  Shrewsbury,  88  Vt.  529. 

117.  In  an  action  by  a  school-master  to 
recover  damages  for  being  wrongfully  dismissed 
by  the  prudential  conunittec  of  the  school 
district  -f—Held,  that  evidence  was  inadmissible 
for  the  defense,  that  the  scholars  and  their 
parents  were  dissatisfied  with  the  plaintiff,  and 
that  the  inhabitants  of  the  district  had  voted  to 
dismiss  him.  To  justify  such  dismissal,  actual 
incapacity  or  unfaithfulness  of  the  teacher 
must  be  shown.  Paul  v.  School  Hist.  HorUand, 
28  Vt.  575. 

118.  The  plaintiff,  a  certificated  school- 
master, was  duly  hired  to  teach  school  for 
three  months.  He  taught  six  weeks,  when 
most  of  the  district  became  dissatisfied  and 
only  one  or  two  scholars  attended,  and  parts  of 
the  stove  were  removed  from  the  schoQl  house 
so  that  the  school  had  to  be  closed.  He  was 
requested  by  the  prudential  committee  to  hold 
himself  in  readiness  to  go  on  with  the  school 
for  the  remainder  of  the  term,  which  he  did, 
and  could  get  no  other  employment.  The 
school  house  was  not  put  in  condition  for  con- 
tinuing the  school  In  suit  for  wages  brou^t 
after  the  close  of  the  term ,— Held,  that  the 
plaintiff  could  recover  for  the  full  term.  Hrom- 
ley  V.  School  Hist.  Tinmouth,  47  Vt  881. 

119.  The  contract  between  a  teacher  and  a 
school  district  stipulated,  '*that  sh$  should  le^ve 
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if  tbe  Bchool  was  not  satisfactory."  Held,  theX 
this  did  not  warrant  her  dismissal  on  account 
of  her  personal  unpopularity  and  prejudice 
against  her  among  the  inhabitants  of  the  dis- 
trict, or  for  any  reason  other  than  a  dissatis- 
faction with  the  $ehool,  liiehardmm  v.  School 
Diat,  We&tmifyfter.  88  Yt.  (K)2. 

120.  A  school  teacher  made  a  proposition, 
to  be  used  at  a  school  meeting,  to  settle  a  dis- 
puted  claim  against  the  district  for  $20.  The 
district,  at  such  meeting,  voted  to  settle  with 
her,  **if  it  could  be  done  for  $20,"  but  made  no 
effort  to  do  so,  nor  communicated  to  her  the 
acceptance  of  her  proposal.  HelcL,  that  she  was 
not  bound  by  h«r  offer.    Ih, 

121.  An  order  of  a  school  district  committee 
on  its  treasurer  is  not  payment  of  the  debt  of 
the  district  to  a  teacher,  unless  received  as 
such,  or  unless  the  teacher  has  in  some  way 
availed  himself  of  it.    Ih, 


1. 
edy. 


80IBS  FACIAS. 

Nature  and  characteristics  of  rem- 
A  writ  of  Mire  fadae  is  a  Judicial  writ 
founded  upon  the  record,  and  must  be  signed 
by  a  judge  or  the  clerk  of  the  court  where  the 
record  is,  and  to  which  the  writ  is  returnable. 
Sherwood  v.  Pearl,  1  Tyl.  819.  WaM  v. 
HamMU,  11  Vt.  85. 

2.  A  %cire  factoi  is  a  judicial  writ,  and 
issues  from  the  court  where  the  record  is.  Thus, 
a  recognizance  taken  by  an  inferior  court  or 
magistrate,  becomes  a  record  in  the  court 
where  the  suit  or  proceeding  in  which  it  is  taken 
is  finally  determined— as,  the  county,  or 
supreme  court — and  a  adre  fadae  thereon 
issues  from  such  court,  irrespective  of  the 
amount  of  the  recognizance.  Carlton  v.  Young, 
1  Aik.  882.  Shumwap  v.  Sargeant,  27  Vt. 
440. 

3.  Sdre  fadw  can  be  brought  to  that  court 
only  in  which  the  judgment  was  rendered,  and 
where  the  record  is.  Phelpe  v.  MoU,  Brayt 
191.  Treasurer,  dte,,  v.  Erwin,  lb,  218.  Hoit 
V.  Bradley,  1  D.  Chip.  252. 

4.  Scire  fadae  does  not  lie  before  the  county 
court  upon  a  recognizance  taken  by  a  justice 
for  the  appearance  of  a  respondent  from  day  to 
day.  The  action  must  be  debt.  Treamirer, 
dte.,  V.  Erwin. 

5.  A  »dre  fadae  to  the  county  court  on  the 
judgment  of  a  justice,  under  the  statute,  must 
set  out  such  facts  as  show  the  jurisdiction  of 
the  court  under  the  statute.  Phdps  v.  MoU, 
Brayt.  191. 

6.  A  writ  of  edre  fadas  upon  a  recognizance 
may  issue  as  an  attachment.  Treamirer  v. 
Moore,  1  Tyl.  829. 

If    The  statute  apthorizes  ^n  appeal  from  a 


judgment  rendered  on  sdrefadof,  as  well  as  on 
any  other  writ.     QiUon  v.  Qay,  10  V  t.  826. 

8.  Oontiiiiiation  of  former  suit.  Sdre 
fadas  upon  a  judgment  to  procure  an  execution 
is  not  an  original  suit,  but  only  a  continuation 
of  the  former  suit,  and  execution  issues  upon 
the  former  judgment.  StaU  Treasurer  v. 
Foster,  7  Vt.  62. 

9.  A  sdre  fadiu  upon  a  judgment  is  not 
regarded  as  an  original  suit,  but,  in  one  sense, 
a  continuation  of  the  former  action ;  and, 
therefore,  does  not  lie  before  one  justice  to 
enforce  a  judgment  rendered  by  another.  Gib- 
son V.  Dams,  22  Vt.  374.  (Changed  by  G.  8.  c. 
81.  s.  75,  where  the  first  justice  has  died,  or  is 
out  of  office.) 

10.  On  sdre  fadas  to  revive  a  judgment,  no 
damages  or  interest  are  recoverable.  Hall  v. 
Hall,  8  Vt.  166.  (Changed  by  G.  8.  c.  88,  s. 
74.) 

11.  A  sdre  fadas  against  a  trustee,  under  a 
statute  of  the  State  of  Maine,  was  held  to  be  a 
continuation  of  the  original  action;  and  that, 
he  having  been  regularly  a  party  to  that  action, 
the  jurisdiction  of  that  court  to  render  judg- 
ment by  default  on  the  sdre  fadas  against  him, 
was  not  lost  by  his  removal  out  of  the  8tate  so 
that  service  of  the  sdrefaefas  could  not  be  made 
upon  him ;  and,  in  an  action  of  debt  on  such 
judgment  in  this  State,  the  judgment  was  held 
conclusive.  Bums  v.  Belknap,  22  Vt.  419.  26 
Vt.  460. 

12  Execution  apparently  satlsfled.  The 
terms  of  the  statute  authorizing  a  sdre  fadas 
where  an  execution  is  apparently  satisfied  by  a 
levy  upon  property,  and  which  **  did  not 
belong  to  the  debtor,"  embrace  cases  in  which 
the  debtor  had  no  such  title  to  the  property  as 
could  be  made  available  to  the  levying  creditor; 
as,  where  it  was  held  under  an  attachment,  not 
known  to  the  creditor,  in  favor  of  a  third  person, 
by  which  the  levy  and  sale  were  defeated.  (G. 
8.  c.  47,  s.  48.)    Baiter  v.  Shaw,  28  Vt.  669. 

13.  A  sdre  fadas  in  common  form  upon  a 
judgment,  to  obtain  a  new  execution,  was  held 
amendable  by  adding  an  averment  that  an 
apparent  satisfaction  of  a  former  execution  was 
produced  by  a  sale  of  property  which  turned 
out  not  to  belong  to  the  debtor.    Ih, 

14.  A  sold  certain  property  on  his  execution 
against  B.  C,  claiming  the  property,  sued  A 
therefor,  but,  while  the  suit  was  pending,  agreed 
with  A  to  discontinue  it  and  release  his  claim. 
This  suit  was  discontinued,  but  C  afterwards 
brought  another  suit  against  A  and  recovered 
the  value  of  the  property  ;  whereupon  A  sued 
C  upon  the  agreement  to  discontinue  and  recov- 
ered back  of  him  the  same  amount  which  he 
had  recovered  of  A.  Upon  sdre  fadas  against 
B  for  an  islias  execution,  on  the  ground  of 
failure  of  title  in  the  property  sold  on  the  execu- 
tion ;—^i02(f,  that  A  was  entitled  to  recover,— 
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for  that  B  was  a  stranger  to  the  recovery  had 
by  A  against  C.    Ma4ik  y.  Jf'iehoU,  5  Yt.  200. 

15.  Defectiye  levy.  Scire  facUu  to  obtain 
a  new  execution,  where  a  former  one  was 
defectively  levied,  is  not  the  appropriate 
remedy,  but  a  petition  under  the  statute.  Royee 
V.  Strong,  11  Vt.  248. 

See  Bail  ;  Rscoonizanob  ;  Shbbift. 


SEAL. 


1.  As  to  deeds,  charters,  ^.,  the  seal  must 
be  of  wax,  or  wafer ;  something  which  may  be 
impressed  with  an  instrument  used  as  and  for 
a  seal ;  and  held  that  a  scroll  or  circle  made  with 
a  pen  and  the  word  **  seal"  written  within  it, 
was  not  a  seal ;  and  that  an  instrument  of  con- 
veyance with  such  attachment  to  the  signature 
was  not  a  deed,  not  heXng  sealed,  Beardaley  v. 
Knight,  4  Vt.  471. 

2.  Corporations  act  by  their  seal,  and  public 
documents  are  evidenced  by  a  seal.  In  these 
cases,  the  impression  of  the  seal  may  be  made 
directly  on  paper,  without  the  intervention  of 
the  wafer  or  wax,  as  it  is  the  particular  impres- 
sion made  by  the  stamp  which  is  recognized  as 
the  seal  of  the  corporation  or  public  office. 
Jb. 

3.  Public  seals  do  not  require,  for  their 
validity,  wafer  or  wax.  Such  seals  impressed 
upon  the  paper  itself  are  sufficient;  as,  a 
notarial  seal.  Bank  of  ManeheHer  v.  Slason, 
18  Vt.  884. 

4.  Where  an  award  was  required  to  be 
sealed,  the  arbitrators  produced  an  award  signed 
by  each,  but  with  only  one  seal,  and  that 
attached  at  the  left  hand  of  the  signatures. 
The  award  did  not  conclude  with,  **  witness 
our  hands  and  seals,  «fec."  Held,  nevertheless, 
that  from  its  purpose  and  tenor  it  was  obvious 
that  the  arbitrators  intended  and  understood 
this  to  be  a  sealed  instrument,  and  that  each 
had  adopted  this  seal  as  his  own  seal.  Cheney 
V.  Gates,  12  Vt.  565. 

5.  Where  an  instrument  is  signed  by  several 
parties  and  has  but  one  seal  attached,  the  ques- 
tion whether  the  one  seal  was  adopted  and 
stands  as  the  seal  of  each  is  one  of  fact,  and  may 
be  determined  from  the  paper  itself  and  the 
nature  of  the  transaction.  University  of  Vt  v. 
Joslyn,  21  Vt.  52. 


SEDUCTION. 

1.  Trespass  is  the  appropriate  action  to 
recover  for  the  injury  of  seduction.  It  is  of 
itself  a  substantive  ground  for  such  action. 


HiMeU  V.    Wheeler,  2  Aik.   859.     Haynes  v. 
Sinclair,  28  Vt.  106. 

2.  Qutsre,  whether,  in  an  action  for  the 
seduction  of  the  plaintiffs  daughter,  he  may, 
in  the  opening  of  his  case,  give  evidence  of  a 
promise  of  marriage  by  the  defendant.  By  2>. 
Kellogg,  J. :  "I  think  the  weight  of  authority 
is  against  it."    Haynesw,  Sinclair . 

3.  Held,  thai  it  was  error  to  charge,  that 
evidence  of  promise  of  marriage  between  the 
parties  tended  to  prove  the  fact  of  seduction. 
Tb. 

4.  In  such  action,  evidence  of  the  general 
character  and  standing  of  the  daughter,  and  of 
the  plaintiil  and  his  family,  is  not  admissible, 
in  the  absence  of  impeaching  evidence  by  tlie 
defendant.    lb, 

5.  Nor  is  evidence  of  the  probable  expense 
of  supporting  the  illegitimate  child  which  came 
of  the  seduction,  admissible.    lb. 


SET-OFF. 


I. 


At  Law. 

1.  Mutuality  of  the  rapective  demands. 

2.  Jiature  of  ^  demands  pleadable, 

8.  Declaration  on  book  account  in  stet^f. 
4.  Pleadings  and  practice, 
II.    In  Chancery. 

I.     At  Law. 

1.  Mutuality  of  the  respective  demands. 

1.  To  an  action  by  the  administrator  oi  an 
estate  represented  insolvent,  the  defendant  may 
plead  in  set-off  counter  demands,  though  the 
same  have  been  presented  to  the  eommissicmers, 
and  this  whether  they  have  been  allowed,  or 
disallowed,  by  the  commissioners.  Olcott  v. 
Morey,  1  Tyl.  198. 

2.  In  an  action  against  two  upon  their  Joint 
note  ;—Held,  that  the  individual  demands  of 
either,  and  of  each,  and  both,  could  be  pleaded 
in  set-off.    Ashley  v.  Willard,  2  Tyl.  891. 

3.  On  an  appeal  by  an  heir  or  creditor  from 
an  allowance  by  commissioners  of  a  claim 
against  the  estate,  the  appelhmt  may  in  the 
name  of  the  executor  plead  an  off-set  thereto. 
Parkhill  V.  ParkhiU,  Brayt.  195. 

4.  In  an  action  brought  against  two  and  a 
non  est  inventus  return  as  to  one ; — Held,  that 
the  one  on  whom  service  was  made,  and  who 
appeared,  could  plead  in  set-off  a  demand  in 
favor  of  both,  and  recover  Judgment  in  his  own 
name  for  the  balance.  Mott  v.  Mott,  5  Vt. 
111. 

5.  Held,  under  like  circumstances,  that  the 
defendant  on  whom  service  was  made  and  who 
appeared  could  plead  in  set-off  a  demand  in 
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favor  of  himself  alone.  Snow  v.  Canant,  8  Yt. 
801.  (ITote,  In  Adam  v.  BUm,  16  Yt.  p.  42, 
it  is  said,  that  these  two  cases  are  opposed  to 
each  other,  and  that  one  or  the  other  cannot  be 
recognized  as  anthority ;  and  that  the  question 
remains  yet  to  be  decided.) 

6.  The  right  to  plead  in  setoff  under  the 
statute  can  never  be  maintained  and  pursued  to 
any  practical  purpose  at  law,  unless  the  demands 
are  legally  mutual.  Leatenwcrth  v.  Lapham,  5 
Yt.  204.     lOYt.  42. 

7.  In  a  suit  against  two,  the  defendants 
pleaded  in  setoff  the  note  of  the  plaintiff  to  a 
third  person  or  bearer,  alleged  to  have  been 
assigned  to  the  defendants,  and  notice  thereof 
given  to  the  plaintiff,  before  the  bringing  of 
this  suit.  The  proof  was,  that  the  note  bore 
two  indorsements,  one  in  blank  and  one  spec- 
ially to  one  of  the  defendants,  and  that  the 
notice  of  the  assignment  was  given  by  this 
defendant,  that  he  was  the  owner  of  the  note. 
Heldj  that  the  plea  was  not  sustained,  and  the 
set-off  was  not  allowed.  Bragg  v.  Fletcher,  20 
Yt.86. 

8.  Pleas  in  set-off  are  only  allowed  between 
the  actual  parties  to  the  suit.  Adame  v.  BUee, 
16  Yt  89.    Phttpe  V.  Bulkeley,  20  Yt.  17. 

9.  The  statute  which  authorized  an  indorsee 
of  a  promissory  note  to  maintain  an  action  in 
his  own  name,  secured  to  the  defendant  a  right 
to  plead  in  set-off  demands  against  the  original 
payee.  Since  the  repeal  of  that  statute,  in  1836, 
this  cannot  be  done,  although  the  plaintiff, 
suing  as  bearer  or  indorsee,  holds  the  note 
merely  in  trust  for  the  payee ;  as,  for  purposes 
of  collection  only.    lb. 

10.  A,  the  administrator  of  B,  loaned  money 
of  B's  estate  to  the  defendant,  and  took  his 
note  therefor  payable  to  A  as  administrator  of 
B's  estate.  A  died  and  the  plaintiff  was  ap- 
pointed his  administrator,  and  also  administra- 
tor de  banii  nan  of  B*s  estate.  The  plaintiff 
brou^t  suit  upon  the  note  as  administrator  of 
A's  estate  and  recovered  judgment.  On  motion, 
the  defendant  was  allowed  to  set  off  a  judgment 
of  the  commissioners  in  his  favor  against  the 
estate  of  A;— such  judgments,  although  rendered 
in  different  courts,  being  in  substance  mutual, 
and  made  so  by  the  acts  of  the  parties.  Bix  v. 
Netine.  26  Yt.  884. 

11.  In  an  action  brought  by  an  administra- 
tor for  a  debt  accruing  after  the  death  of  the 
intestate,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  intestate  in  his  lifetime. 
Aiken  v  Bridgman,  87  Yt.  249. 

12.  Notice.  A  had  an  account  against  B. 
B  became  the  assignee  by  indorsement  of  a 
note  against  A  and  gave  A  notice  thereof. 
Held,  that  B's  claim  became  perfected  by  the 
notice,  as  a  set-off  to  the  clfdm  of  A,  which 
could  not  be  defeated  by  the  subsequent  assign- 
ment of  A's  account  to  C ;  and  that  notice  to 


C  was  not  necessary.    Keyee  v.  Waters,  18  Yt. 
479. 

2.  Nature  of  the  demands  pleadable, 

13.  To  be  perfected  before  suit.  Money 
paid  to  the  plaintiff's  use  since  the  commence- 
ment of  a  suit,  though  by  reason  of  a  liability 
incurred  for  the  plaintiff  before  the  suit,  cannot 
be  pleaded  in  set-off.  Carpenter  v.  Cait,  1  D. 
Chip.  88.    Houston  v.  Fellows,   27  Yt.  634. 

14.  Unliauidated  claim.  Before  the  stat- 
ute  of  1818  (Blade's  Stat.  109,  s.  1),  uncertain 
damages  arising  from  a  breach  of  contract  could 
not  be  pleaded  in  set-off.  Haynee  v.  White, 
Brayt.  219.     BolUns  v.  Walhnr,  lb.  222. 

15.  By  the  statute  of  set-off  (G.  S.  c.  89, 
s.  1),  **in  any  action  founded  on  contract, 
express  or  implied,"  the  indebtedness  of  the 
plaintiff  to  the  defendant,  "on  contract,  ex- 
press or  implied,"  may  be  pleaded  in  set-off. 
"  Such  plea  shall  be  in  the  nature  of  a  declara- 
tion, and  may  contain  as  many  counts  as  the 
nature  of  the  case  shall  requbre."  (/&.  s.  2.) 
Under  this  statute,  the  matter  in  set-off  is  not 
required  to  be  liquidated,  as  at  conmion  law ; 
but  the  plea  is  a  mere  declaration,  and  may 
cover  any  matter  of  contract,  not  expressly 
excepted  in  the  statute.  Hubbard  v.  Fisher, 
25  Yt.  589.  Keyes  v.  W.  Vt  Slate  Co,,  84  Yt. 
81.  Thompson  v.  Congdon,  48  Yt.  896.  45 
Yt.  68. 

16.  Tort.  Tlie  defendant  delivered  his 
horses  to  the  plaintiff  to  be  kept  at  an  agreed 
price,  without  other  agreement  as  to  their 
return.  The  plaintiff  wrongfully  refused  to 
redeliver  them  on  demand.  Held,  that  such 
refusal  was  a  conversion  and  a  tort,  and  not 
the  subject  of  a  declaration  in  set-off,  as  being 
a  breach  of  an  implied  contract.  Hudson  v. 
NuU,  45  Yt.  66. 

8.  Declaration  on  book  account  in  setoff, 

17.  Under  the  statute  as  existing  in  1825, 
the  maker  of  a  note,  sued  by  the  indorsee,  could 
file  his  declaration  of  book  account  in  set-off, 
for  an  account  against  the  payee  existing  before 
notice  of  the  indorsement.  Martin  v.  Tro- 
bridge,  1  Yt.  477.     S,  C,  8  Yt.  9. 

18.  The  defendant  cannot  file  a  declaration 
in  account  in  set-off,  under  O.  S  c.  89,  s.  10, 
but  only  a  declaration  in  book  account.  If  so 
filed,  it  may  be  dismissed  on  motion,  even  at 
a  subsequent  term  and  after  a  judgment  thereon 
to  account.     Tobias  v.  McGregor,  19  Vt.  118. 

19.  A  declaration  on  book  in  set-off,  and 
the  proceedings  under  it,  are  branches  of  the 
original  action,  and  not  a  distinct  action,  or 
entry.  Cross  v.  Haskins,  18  Yt.  540.  Tobias 
V.  McGregor, 

20.  Where  a  declaration  on  book  is  filed 
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in  setoff,  the  amount  of  the  debt  only,  is 
reported  by  the  auditors,  is  to  be  pleaded  in 
set-off ;— all  costs  are  taxed  against  the  party 
in  arrear.    Dyer  v.  Burdiek,  Brayt.  232. 

21.  B  owed  D  upon  note,  and  also  a  bal- 
ance on  book.  D  brought  suit  upon  the  note, 
and  also  an  action  of  book  account.  To  the 
action  on  the  note  D  flled  a  declaration  in  set- 
off on  book.  Heldy  that  his  book  account  could 
not  be  applied  on  the  note,  since  the  balance  of 
account  was  against  him,  and  D  was  allowed 
Judgment  in  each  suit.  Dan(9  v.  Barton^  8  Vt. 
246. 

22.  The  balance  in  favor  of  either  party  is 
to  be  carried  into  the  action,  and  judgment  to 
be  for  the  ultimate  balance.  Thus,  where  the 
plaintiff  ultimately  failed  to  sustain  his  original 
declaration,  he  was  allowed  judgment  in  the 
action  for  the  balance  found  in  his  favor  by  the 
auditor ;  but  costs  only  in  that  proceeding  in 
which  he  was  successful.  Cross  v.  Jlaskim^ 
18  y t.  586 ;  and  see  Stearns  v.  Steams,  80  Vt. 
218. 

23.  The  plaintiff  brought  his  action  of 
assumpsit  and  the  defendant  filed  his  declar- 
ation on  book  account  in  set-off.  Before  the 
auditor,  the  plaintiff  brought  in  all  his  claims 
embraced  in  the  action,  and  they,  with  the 
defendant's  accounts,  were  there  adjusted  and 
a  balance  reported  for  the  defendant.  Held, 
that  the  plaintiff's  claims  had  become  res  adju- 
dicata,  and  could  not  be  again  considered ;  and 
that  the  plaintiff  was  estopped  from  claiming 
that  they  were  not  proper  matters  to  be 
adjusted  by  the  auditor  in  book  account;  and 
judgment  for  the  balance  found  by  the  auditor 
was  rendered  for  the  defendant.  Herrick  v. 
Richardson,  17  Vt  875. 

24.  Where  a  declaration  in  set-off  on  book 
account  is  flled,  all  sums  due  at  the  time  of  the 
audit  are  to  be  adjusted,  as  in  ordinary  cases, 
and  the  balance  so  found  due  and  recovered 
may  be  set  off,  although  a  portion  of  the 
account  accrued  after  the  commencement  of 
the  principal  suit;  and  this,  notwithstanding 
G.  8.  c.  89,  s.  5,  the  amount  being  an  entire 
thing,  and  the  balance  being  the  thing  plead- 
able.    Thetf<yrd  v.  Hubbard,  22  Vt.  440. 

4.  Pleadings  and  practice . 

25.  Pleading.  The  amount  recovered  in  a 
declaration  on  book  in  set-off,  and  a  tender 
before  suit  of  the  balance  of  the  plaintifTs 
demand,  may  be  joined  in  the  same  plea  in  bar. 
Martin  v.  Trobridge,  1  Vt.  477. 

26.  Counts  of  different  natures  may  be 
joined  in  a  plea  in  set-off ;  as,  assumpsit,  and 
debt  on  judgment.  Burton  v.  Brush,  4  Vt.  467. 

27.  A  plea  in  set-off  may  be  joined  with  a 
plea  of  non  est  factum,  and  pleas  in  bar, 
Johnson  v.  Mues]/,  42  Vt.  708. 


28.  Practice— Judgment  for  nun  in 
arrear.  The  statutes  of  this  Stote  regulating 
offsets  have  materially  changed  the  rules  of  the 
common  law.  In  case  of  off-sets  or  mutual  off- 
sets pleaded,  as  the  jury  are  required  to  **find, 
generally,  such  sum  as  shall  appear  to  be  in 
arrear  from  either  pcurty,"  the  off-set  may  form 
the  basis  of  a  separate  judgment,  if  the  original 
suit  fail;  and,  it  seems,  that  the  defendant 
may,  in  such  case,  insist,  notwithstanding  such 
failure,  that  the  cause  proceed  to  trial  and 
judgment  on  the  declaration  in  set-off. 
Steams  v.  Steams,  80  Vt.  2ia 

29.  A  claimant  before  commissioners  of  an 
estate  appealed  from  a  set-off  allowed  against 
his  claim,  and  in  the  county  court  flled  a 
declaration  on  book.  Before  the  filing  of  the 
auditor's  report,  the  administrator  filed  a 
declaration  in  assumpsit  in  set-off.  The  audi- 
tor reported  nothing  due  the  plaintiff  on  book. 
Held,  that  the  defendant  was  entitled,  never- 
theless, to  have  the  case  proceed  to  trial  and 
judgment  upon  the  declaration  in  set-off  lb; 
and  see  Cross  v.  Haskins,  18  Vt.  586.  Herrick 
V.  Richardson,  17  Vt.^875. 

30.  Set-off  of  mutual  Judgments  on 
motion.  Courts  of  common  law  have  an 
equitable  jurisdiction,  derived  from  the  general 
jurisdiction  of  a  court  over  its  suitors,  to  set  off 
mutual  judgments  although  rendered  in  differ- 
ent courts,  and  although  the  nominal  parties  of 
record  are  different  but  the  real  parties  the 
same,  whenever  such  set-off  is  equitable. 
Conable  v.  Bucklin,  2  Aik.  221.  Six  v. 
Nevins,  26  Vt.  884;  and  see  SeUiek  v.  Munrnm, 
2  Vt.  18,  noU. 

II.    In  Chanobrt. 

31.  Courts  of  equity  exercised  jurisdiction 
on  the  subject  of  set-off  before  the  statutes  of 
set-off  existed.  Consequently,  the  jurisdiction 
is  not  based  upon  such  statutes.  It  would  exist 
without  them,  and  would  not  be  affected  by 
their  repeal.    Blake  v.  Langdon,  19  Vt.  485. 

32.  Where  the  orator  neglected  to  present 
his  claims  against  an  insolvent  estate  for  allow- 
ance, in  reliance  upon  an  agreement  of  the 
administrator  that  they  should  be  allowed  in 
set-off  to  a  claim  of  the  estate  against  him ; — 
Held,  that  the  orator  was  entitled,  in  chancery, 
to  have  his  claims  so  applied  in  set-off  to  the 
extent  of  the  dividend  pajrable  by  the  estate. 
Nims  V.  Rood,  11  Vt.  96. 

33.  It  is  not  a  valid  objection  to  a  set-off  in 
equity,  that  the  nominal  parties  to  the  con- 
tract are  not  strictly  mutual,  if  the  real  parties 
upon  whom  the  burden  is  ultimately  to  fall  are 
the  same.  Smith  v.  Wainwright,  24  Vt.  97. 
Ferris  v.  Burton,  1  Vt.  489.  Foot  v.  Ketdmm, 
15  Vt.  258.  Downer  v.  Dana,  17  Vt.  518. 
Blake  v.  Langdon,  19  Vt.  485. 
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34.  In  order  to  the  application  of  a  set-off 
in  chancery  apon  hill  for  that  pnrpofle,  the 
claim  most  he  IJqaidated ;  and  for  this  purpose 
the  party  may  be  referred  to  a  court  of  law, 
and  the  cause  retained  for  application  of  the 
setoff  when  the  amount  is  determined.  This 
is  the  usual  course.  8mith  v.  Wainwright, 
NifM  V.  Rood,  11  Vt.  96.  Foot  v.  Ketchum, 
(SeeG.  8.  c.  29,  8.  27.) 

35.  The  assignee  of  a  note  brought  suit  on 
it  in  the  names  of  the  two  payees.  The  defend- 
ant filed  a  declaration  in  set-off  as  against  one 
of  the  payees,  to  whom  the  note  belonged  and 
from  whom  the  assignee  claimed.  The  assignee 
appeared  and  defended  before  the  auditor  who 
heard  and  reported  the  accounts,  and  the  report 
was  accepted  by  the  county  court.  On  a 
chancery  appeal,  the  court  held  and  treated  this 
adjustment  by  the  auditor  as  a  sufficient  liquida- 
tion of  the  defendant's  account  to  make  it  the 
basis  of  an  equitable  set-off  as  against  such 
assignee.     Foot  v.  Ketehum. 

See  HoRTOAOK,  14,  et  teq. 


SHERIFF. 

I.    In  Gbnsral. 

II.    Hblations    op    Sheriff    and    Deputy 
Sbbkiff. 

I.    In  General. 

1.  His  recognizance.  A  sheriff's  recog- 
nizance taken  according  to  the  requirements  of 
the  act  of  1797  before  the  first  side  judge  of  the 
county  court,  in  the  absence  of  the  chief  judge, 
was  held  valid,  though  the  constitution  pre- 
scribed the  first  judge.  State  Treasurer  v. 
Kelsey,  A  Yt.d^l.    29  Vt.  104.    86  Vt.  871. 

2.  Under  the  statute  of  1889  requiring 
sheriffs*  recognizances  to  be  taken  before  **the 
first  judge  of  the  county  court  ;''—Eeld,  that 
this  referred  to  the  first  local  Judge  of  the 
county,  and  not  to  a  judge  of  the  supreme 
court,  or  a  circuit  judge,  who  was  ex  officio  the 
chief  judge  of  the  county  court— that  is,  of  the 
court  as  a  legal  tribunal  when  acting  in  the 
aggregate,  as  such ;  and  that  such  recognizance 
taken  before  A  B,  '*first  assistant  judge  of  the 
county  court,"  was  well  taken— the  one  first 
named  on  the  voting  tickets  and  in  the  returns 
and  record  of  the  election  being  styled  ih^  first, 
And  the  other  \he second,  assistant  judge.  (20 
N.  T.  R.  252.)  Wing  v.  Qleason,  86  Vt.  871. 
TayUyr  v.  NichoU,  29  Vt.  104. 

3.  The  amended  constitution  of  1850  pro- 
vided that  sheriffs  should  give  security,  &c., 
before  one  of  the  judges  of  the  supreme  court, 
or  th6  two  judges  of  the  county  court,  <&c.,  'In 


such  manner  and  in  such  sums  as  shall  be 
directed  by  the  legislature."  Held,  that  this 
clearly  contemplated  future  legislation  to  per- 
fect and  carry  it  out,  before  it  could  become 
effectual  and  operative ;  and  that  it  did  not,  of 
itself  and  by  its  own  force,  operate  to  repeal  or 
change  a  then  existing  statute  providing  that 
such  security  should  be  given  before  **the  first 
judge  of  the  county  court."    lb, 

4.  Since  the  statute  of  1797,  the  remedy  in 
behalf  of  an  individual  upon  a  sherifTs  official 
bond,  or  recognizance,  is  that  given  by  the 
statute,  viz. :  a  sdre  facias,  and  this  remedy  is 
exclusive.  Held,  that  debt  in  the  name  of  the 
county  treasiu^r  would  not  He.  Fuller  v. 
Holmes,  1  Aik.  111. 

5.  By  the  statutes  as  existing  in  1826,  the 
commitment  of  a  delinquent  sheriff  to  jail  upon 
the  State  treasurer's  extent,  did  not  lay  the 
foundation  for  a  scire  facias  against  the  sheriff's 
bail.     State  Treasurer  v.  Holmes,  2  Aik.  48. 

6.  Scire  fadas  cannot  be  maintained  against 
the  sureties  on  the  recognizance  of  a  deceased 
sheriff,  until  the  liability  of  the  sheriff  and  the 
extent  of  it  have  been  established  by  an  allow- 
ance against  his  estate,  and  that  remedy  has 
been  exhausted  ;  and  this  is  so,  although  such 
estate  is  entirely  insolvent.  Tute  v.  James,  46 
Vt.  60. 

7.  The  judgment  rendered  against  a  sheriff 
for  an  official  defkult,  except  where  rendered 
upon  default,  is  as  conclusive  against  his  sure- 
ties in  a  seire  facias  upon  the  official  recog- 
nizance, as  it  is  against  him.  (G.  S.  c.  80,  s. 
70.)  Bradley  v.  ChamberUn,  85  Vt.  277. 

8.  Extent  against.  An  extent  against  a 
sheriff  need  not  be  directed  to  the  high  bailiff, 
though  the  letter  of  the  statute  is  so,  when  the 
the  sheriff  is  out  of  office  when  it  issues.  SUUe 
Treasurer  v.  Weeks,  4  Vt.  216. 

9.  The  State  treasurer  may  issue  one  extent 
against  a  sheriff  for  distinct  defaults  in  levy, 
ing  two  separate  extents  against  different  con- 
stables in  different  years,  the  sums  being  dis- 
tinctly stated  in  each.    lb, 

10.  The  remedy  given  by  statute  to  the 
State  treasurer  to  issue  an  extent  against  a 
sheriff,  for  his  default  in  the  service  of  an 
extent  against  a  delinquent  constable,  is  not 
exclusive.  It  does  not  preclude  an  action  at 
law  against  the  sheriff  for  the  same  default ; 
nor  can  his  bail  object  that  no  extent  was 
issued.  State  Treasurer  v.  Kelsey,  4  Vt.  871. 
10  Vt.  568. 

11.  Certain  powers.  A  sheriff,  or  deputy 
sheriff,  is  not  obliged  to  show  his  precept  to  the 
person  to  be  arrested  by  it,  nor  to  the  by- 
standers.   StaU  V.  Caldwell,  2  Tyl.  212. 

12.  A  sheriff  or  deputy  sheriff,  as  such,  has 
no  authority  to  impanel  and  take  private  charge 
of  a  justice  jury.  Hosford  v.  Allen,  1  Vt. 
50. 
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13.  A  sheriif,  or  deputy  aheriff,  capturiDg  a 
criminal  under  an  offer  of  a  reward,  but  having 
no  process  for  the  arrest,  is  entitled  to  the 
reward,  the  same  as  though  he  were  not  a 
peace  officer.  Doom  v.  Muii$on,  48  Vt.  676. 
RuMeU  V.  8teu3aHy  44  Vt.  170. 

14.  But  if  he  have  such  process  for  service, 
he  cannot  recover  any  extra  or  additional 
reward  for  his  services  in  making  the  arrest 
within  his  jurisdiction,  though  stipulated  for ; 
but  for  such  services  beyond  his  jurisdiction, 
he  may.     Broum  v.  Godfrey,  88  Vt.  120. 

15.  The  sheriff  of  another  State  cannot  pur- 
sue and  retake  in  this  State  a  prisoner  who  has 
escaped  from  his  custody  in  such  other  State. 
Br<mley  v.  HutehCns,  8  Vt.  104. 

16.  Escape— Liability  for.  Any  depart- 
ure of  a  prisoner,  committed  on  final  process, 
from  the  jail,  i.  e.,  the  house,  by  consent  of  the 
sheriff,  though  there  be  a  voluntary  return 
before  action  brought,  is  an  escape  for  which 
the  sheriff  is  liable.  Wait  v.  Dana^  Brayt.  87. 
12  Vt.  614. 

17.  If  a  sheriff  voluntarily  permits  a  pris- 
oner in  execution  to  escape,  he  cannot  re- 
take him,  though  the  creditor  may.  In  such 
case,  the  creditor  may  sue  the  officer  for  the 
escape,  or  he  may  sue  the  judgment.  Fams- 
toorth  V.  TiUon,  1  D.  Chip.  207. 

18.  The  sheriff,  as  keeper  of  the  jail  to 
which  is  committed  a  debtor  from  another 
county,  is  not  liable  for  a  negligent  escape  of 
such  debtor.  Chipman  v.  Sateper,  1  Tyl.  88. 
S.  a  2  Tyl.  61. 

19.  A  former  sheriff  is  not  liable  for  the 
escape  of  a  prisoner  after  his  term  of  office  has 
expired,  though  the  prisoner  was  committed 
during  his  term,  provided  he  regularly  delivered 
over  the  prisoner  to  his  successor.  Bap  v. 
SweetMer,  2  Tyl.  288. 

20.  The  creditor  must  charge  in  execution 
and  legally  demand  his  debtor,  committed  to 
jail  on  mesne  process,  within  fifteen  days  after 
final  judgment,  or  he  will  lose  all  claim  upon 
the  sheriff,  whether  the  debtor  has  previously 
escaped,  or  not.    Jb. 

21.  Damages  for  escape.  In  an  action 
against  a  sheriff  for  an  escape  on  mesne  process, 
the  defendant,  according  to  the  statute,  gave 
evidence  that  the  escaped  prisoner  was  poor 
and  without  property.  The  plaintiff  then 
offered  to  prove  that  the  act  for  which  the 
prisoner  was  sued  was  willful  and  malicious, 
and  therefore  he  would  be  entitled  to  a  close- 
jail  execution ;  and  that  before  the  escape  some 
persons,  in  behalf  of  the  prisoner,  had  offered  a 
certain  sum  on  condition  that  the  plaintiff 
would  discharge  him.  Held,  that  the  evidence 
was  not  admissible.  Middlebwry  v.  Haight,  1 
Vt.  428.    See  G.  S.  c.  121,  s.  17. 

22.  In  an  action  against  a  sheriff  for  the 
escape  of  a  prisoner  committed  to  jail  on  execu- 


tion for  debt ;— iff j(f,  that  at  common  law, 
independent  of  the  statute,  he  might  show  in 
mitigation  of  damages  the  insolvency  of  the 
prisoner,  though  such  escape  was  voluntary. 
Wait  V.  Bana,  Brayt  87;  and  although  the 
prisoner  was  not  entitled  to  take  the  poor 
debtor's  oath.  8taU  Treasurer  v.  WeeJ^  4 
Vt.  215. 

23.  Subrogation.  In  an  action  against  a 
sheriff  for  an  escape  on  mesne  process,  the 
court  required,  as  a  condition  of  judgment,  that 
the  defendant  should  be  allowed  the  benefit  of 
the  judgment  against  the  debtor.  Oliver  v. 
ChamberUn,  1  D.  Chip.  41.    8.  C.  N.  Chip.  26. 

0  Vt.  204;  and  see  8taU  Treasurer  v.  Holmes, 
4  Vt.  110. 

II.       RbLATIONB     of      ShBBIFF     and      DKPrTT 
SUBBIFF. 

24.  laabiUty  for  de&ult  of  deputy. 
The  acts  of  a  sheriff's  deputy  are,  in  law,  the 
acts  of  the  sheriff ;  and  he  alone  can  sue  or  be 
sued  for  any  matter  relating  to  the  execution  of 
the  duties  of  his  office  merely.  8mith  v.  Joiner, 

1  D.  Chip.  62.     1  Aik.  264. 

25.  For  a  misfeasance,  a  deputy  sheriff  is 
liable  as  well  as  the  sheriff ;  but  for  a  non-feas- 
ance, or  neglect  of  duty,  no  action  lies  against 
the  deputy,  but  against  the  sheriff  only— as,  for 
neglect  of  the  deputy  to  pay  over  money 
collected  by  him  upon  an  execution.  Hutchin- 
son V.  Parkhurst,  1  Aik.  258.  28  Vt.  141 ;  or 
for  neglect  to  properly  keep  property  attached, 
whereby  it  suffered  damage.  Abbott  v.  Kimball, 
10  Vt.  551.  Hale  v.  HuniUy,  21  Vt.  147;  or 
was  stolen.    Buck  v.  Ashley,  87  Vt.  475. 

26.  So  long  as  the  sheriff  remains  liable,  it 
would  seem  that  for  mere  official  n^lect  the 
deputy  is  not  also  liable.  Bedfield,  C.  J.,  in 
Oleason  v.  Briggs,  28  Vt.  142. 

27.  The  acts  of  a  deputy  sheriff  are  to  be 
regarded  as  the  acts  of  the  sheriff,  not  hi  the 
sense  of  either  agency  or  identity ;  but  rather 
in  the  sense  of  official  relation  and  of  responsi- 
bility cast  by  law  upon  the  sheriff  for  the  acts 
of  the  deputy  ;  not  in  the  sense  that  what  the 
deputy  does  is  done  by  the  sheriff,  but  that  for 
what  he  does  the  sheriff  is  made  responsible, 
the  same  as  if  he  had  officially  done  the  same 
thing.  Flanagcm  v.  Hoyt,  86  Vt.  560.  Bar- 
rett, J. 

28.  A  sheriff  is  responsible  to  an  attaching 
creditor  who  has  duly  charged  the  property  in 
execution,  for  the  default  of  his  deputy  m  tak- 
ing  due  care  of  the  property  attached  by  him, 
whereby  it  became  lessened  in  value ;  as,  also, 
for  the  proceeds  of  such  prepay  sold  on  credit 
by  arrangement  of  the  several  attaching  cred- 
itors  and  debtor,  which  came  into  the  hands  of 
such  deputy  while  the  lien  created  by. the 
attachment    existed  (Seater  v.  Pierce,  42  Vt. 
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826),  though  8uch  default  happened  after  the 
sheriff  had  gone  out  of  office,  and  his  deputy 
had  become  the  deputy  of  another  sheriff. 
BUmpson  v.  Pierce,  42  Vt.  384. 

29.  A  sheriff  remains  liable  for  the  default 
of  his  deputy,  although  he  and  his  deputy  both 
go  out  of  office  before  the  bringing  of  suit.  lb. 
Colmi*n  V.  Chamberlin,  31  Vt.  826. 

30.  Under  G.  S.  c.  52,  ss.  10, 1!?,  providing 
for  the  survival  of  actions  '*for  damages  done 
to  real  or  personal  estate";— ITipW,  that  an 
action  on  the  case  against  a  sheriff  for  the 
default  of  his  deputy  in  the  service  of  an  execu- 
tion, whereby  the  creditor  lost  his  debt,  sur- 
vived in  behalf  of  the  administrator  of  the  credi- 
tor. Dana  v.  Lull,  21  Vt.  883;  so,  also, 
against  the  administrator  of  the  sheriff.  Bellows 
v.  AUen,  22  Vt.  108  ;— giving  to  the  statute  the 
same  construction  as  that  of  4  Ed.  III.  c.  7 ; 
and  see  Winhall  v.  Sawyer,  45  Vt.  466. 

31.  Evidence— Admission  of  deputy.  In 
an  action  against  a  sheriff  for  the  neglect  of  his 
deputy  to  return  an  execution,  a  receipt  signed 
by  the  deputy,  acknowledging  that  he  received 
the  execution  for  collection,  is  evidence  of  that 
fact  for  the  plaintiff.  -ZVye  v.  Kellam,  18  Vt. 
594. 

32.  The  admissions  of  a  deputy  sheriff  are 
evidence  against  the  sheriff,  in  an  action  against 
him  or  his  sureties,  for  the  default  of  such 
deputy  ;  and  may  be  proved  by  any  other  wit- 
ness as  well  as  by  the  deputy,  even  when  he  is 
a  witness.     Lyman  v.  Lull,  20  Vt.  349. 

33.  Appointment  of  deputy.  That  one 
was  a  deputy  sheriff  may  be  proved  by  the 
record  of  his  deputation  in  the  county  clerk's 
office.     Briggs  v.  Taylor,  35  Vt.  57. 

34.  Record  of  deputation.  Where  a 
deputy  sheriff  duly  lodged  with  the  county 
clerk  for  record  his  deputation  and  certificate 
of  his  oath  of  office,  and  the  same  was  so 
received  by  the  clerk,  and  was  afterwards 
copied  upon  the  record  by  the  clerk  \—Held, 
that  the  record,  being  only  for  the  purpose  of 
notice,  and  not  of  creating  a  title,  was  construc- 
tively deemed  to  exist  from  the  time  of  lodging 
the  instrument  for  record,  and  that  the  inter- 
vening acts  of  the  deputy,  as  such,  were  valid 
under  the  statute.  Ferris  v.  Smith,  24  Vt.  27. 
25  Vt.  284.    G.  S.  c.  12,  s.  5. 

35.  When  deputy  may  sue.  A  deputy 
sheriff  may  sue  in  his  own  name,  in  trespass 
or  trover,  for  a  conversion  of  property  attached 
by  him.     Stanton  v.  Hodges,  6  Vt.  64. 

36.  A  deputy  sheriff  who  attaches  personal 
property  and  takes  a  receipt  for  it  in  his  own 
name,  has  such  a  special  interest  in  it  that  he 
may  sue  in  trover  or  assumpsit  on  his  receipt. 

West  V.    Thompson,  27  Vt.   613.     Spencer  v. 

Williams,  2  Vt.  209 ;   and  see  Miller  v.  Goold, 

U  Tyl.  489. 

37.  An  action  in  such  case  also  lies  in  the 


name  of  the  sheriff.     Davis  v.  Miller,  1  Vt.  9. 
Pettes  V.  Marsh,  15  Vt.  454. 

38.  Deputy's  contract.  A  deputy  sheriff 
can  make  no  contract  that  will  render  the 
sheriff  liable  for  the  breach  of  it.  The  sheriff 
is  holden  for  the  official  neglects,  only,  of  his 
deputy.  Wetherbee  v.  Foster,  5  Vt.  136.  Tom- 
linson  v.   Wheeler,  1  Aik.  194. 

39.  Interference  by  creditor.  A  sheriff 
is  not  liable,  as  for  a  default  of  his  deputy,  for 
not  collecting  and  returning  an  execution,  or 
paying  over  the  proceeds  of  a  sale  thereon, 
when  by  the  direction  or  assent  of  the  creditor 
the  sale  was  upon  a  credit,  instead  of  for  cash. 
Kimlallw.  Perry,  15  Vt.  414.  Bellows  v.  Allen, 
23  Vt.  169.     See  42  Vt.  325. 

40.  In  an  action  against  a  sheriff  for  neglect 
of  his  deputy  in  not  executing  a  writ  of  execu- 
tion, the  plaintiff  put  in  evidence  the  deputy's 
receipt,  in  which  he  acknowledged  the  receipt 
of  this  and  eighteen  other  executions,  "  to  col- 
lect and  account  for  according  to  law."  Held, 
that  parol  evidence  was  admissible,  for  the 
defendant,  of  a  subsisting  agreement  between 
the  plaintiff  and  the  deputy,  that  the  deputy 
should  not  commit  any  of  the  plaintiff's  debtors 
in  execution  without  express  direction  of  the 
plaintiff.     Downer  v.  Bowen,  12  Vt.  452. 

41.  A  sheriff  is  not  excused  to  an  attaching 
creditor  for  the  default  of  his  deputy  in  keeping 
property  attached,  because  such  creditor  or 
other  parties  may  have  taken  it  into  his,  or 
their,  possession  on  receipt  given  to  the  deputy, 
where  the  property  has  been  restored  to  the 
possession  of  the  deputy  under  the  attachment. 
SUmpson  v.  Pierce,  42  Vt.  334. 

42.  A  deputy  sheriff  attached  the  property 
of  S  upon  a  writ  against  him  declaring  upon  a 
promissory  note,  and  sold  the  property  upon 
the  attachment,  as  perishable,  under  the  stat- 
ute. That  suit  terminated  in  favor  of  S.  In 
an  action  by  S  against  the  sheriff  to  recover  the 
proceeds  of  such  sale,  after  demand  ^—Held,  that 
it  was  not  competent  for  the  defendant  to  prove 
that  said  note  was  given  to  defraud  the  credi- 
tors of  S,  for  that  the  note  was  good  between 
the  parties  to  it.     Seater  v.  Pierce,  42  Vt.  825. 

43.  Held,  also,  that  the  sheriff  was  liable 
for  such  proceeds,  though  the  deputy  by  direc- 
tion of  S  sold  the  property  upon  a  credit,  if  the 
deputy  received  the  proceeds  during  the  pen- 
dency of  that  suit,  or  before  the  lien  was  dis- 
charged by  a  judgment  in  favor  of  8;  but  that 
this  fact  must  appear  affinnatively.     Ih. 

44.  Held,  also,  that  the  defendant  was  not 
chargeable  with  interest  until  after  demand,  it 
not  appearing  that  he  had  any  previous  knowl- 
edge of  the  discharge  of  the  Uen.     lb. 

See  Jail. 
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SLAKDEB. 
I.    Obal. 

II.      WbITTEK,  or  LiBBL. 

I.    Obal. 


1.  What  words  are,  or  are  not,  action- 
able. Words  cbargiog  a  simple  assault  and 
battery  are  not  actionable  per  te;  as,  tbat 
**He  snaked  his  mother  out  of  doors  by  the 
hair  of  her  head ;  it  was  the  day  before  she 
died."    BiUingi  v  Wing,  7  Vt.  489. 

2.  Words  to  be  actionable  of  themselves 
must  charge  an  offense  not  only  punishable 
corporeally,  but  which  implies  moral  turpitude. 
Words  charging  the  stealing  of  property  of  a 
value  less  th|in  seven  dollars  are  actionable ; — 
the  offense  being  punishable  by  fine  <?r  imprison- 
ment, and  the  words  imputing  an  infamous 
crime  involving  moral  turpitude.  JUdtoap  v. 
Orap,  81  Vt.  292. 

3.  In  an  action  for  slander  of  a  minister  of 
the  gospel  in  his  profession,  the  words  charged 
and  proved  were  :  **Mr.  8  (the  plaintiff)  said 
the  blood  of  Christ  had  nothing  to  do  with  our 
salvation  more  than  the  blood  of  a  hog."  Held, 
that  these  words  were  actionable;  and  that 
testimony  to  prove  that  the  plaintiff  denied  the 
divinity  and  atonement  of  Christ,  but  spoke  of 
Him  as  a  highly  intellectual  and  moral  being 
and  perfect,  but  still  a  created  being,  a  crea- 
ture, so  that  there  was  no  more  virtue  in  His 
blood  than  in  the  blood  of  any  creature  as  an 
atonement,  was  not  admissible,  either  in  justi- 
fication or  mitigation.  Skinner  v.  Grant,  12 
Vt.  456. 

4.  Privilege.  No  action  lies  for  any  thing 
said,  written,  or  published  in  the  ordinary 
course  of  judicial  proceedings,  and  which 
comes  within  the  ordinary  scope  of  the  forms 
and  proceedings  therein,  however  groundless 
or  malicious  the  suit  may  be,  even  if  the  pro- 
cess of  the  court  is  sought  as  the  mere  cloak  of 
malice  and  slander ;  and  this  defense  is  avail- 
able under  the  general  issue,  but  may  be  spec- 
ially pleaded.  Torrej/  v.  Field,  10  Vt.  858, 
414. 

5.  Prima  fade,  a  party,  or  his  counsel,  is 
privileged  for  everything  spoken  in  court.  In 
order  to  sustain  an  action  of  slander  therefor, 
the  plaintiff  must  show  that  the  words  spoken 
were  not  pertinent  to  the  matter  then  in  pro- 
gress, and  that  they  were  spoken  maliciously, 
and  with  a  view  to  defame  him.  If  pertinent, 
however  malicious  the  motive,  or  if  spoken 
bona  fide,  believing  them  to  be  pertinent, 
although  not  so,  no  action  of  slander  will  lie 
therefor.    Motoer  v.  WaUan,  11  Vt.  536, 

6.  There  is  a  class  of  cases  which  form  an 
exception  to  the  general  rule,  that  malice  is  to 


words  actionable  per  $e.  Bach  are  cases  of  glT* 
ing  the  character  of  servants;  oonfldential 
advice  for  some  legitimate  purpoee ;  oommoni- 
cations  to  persons  who  ask  for  information  and 
have  a  right  or  interest  to  know.  Buch  occas- 
ions do  not  necessarily  justify  the  words,  nor, 
on  the  other  hand,  is  malice  to  be  inferred  by 
law,  but  must  be  found  as  matter  of  fact  by  the 
jury.    Peck,  J.,  in  NcU  v.  Stoddard,  88  Vt. 


7.  A,  at  the  instance  of  the  plaintiff, 
inquired  of  the  defendant  as  to  the  report  that 
he  had  charged  the  plaintiff  with  stealing  wood. 
The  defendant  replied,  that  it  was  so ;  that  he 
saw  it  himself— and  went  on  stating  the  circum- 
stances. In  an  action  therefor,  for  slander ; — 
Held,  that  if  the  plaintiff  caused  the  inquiry  to 
be  made  as  a  trick  to  induce  the  defendant  to 
utter  a  slander,  he  could  not  make  the  words 
thus  elicited  a  ground  of  action.  But  if  the 
inquiry  was  made  in  good  faith,  and  merely  to 
ascertain  whether  the  defendant  had  made  such 
a  charge,  then  the  action  would  lie  for  such 
words,  if  spoken  maliciously.  But  in  such  case, 
malice  is  not  implied  by  law,  but  must  be  found 
as  a  fact  by  the  jury.     lb. 

8.  PaxticQlar  charges.  The  words,  *<he 
took  a  false  oath,"  or  *'  he  swore  false,"  do  not 
of  themselves  amount  to  an  accusation  of  per- 
jury. To  render  such  words  actionable,  a 
declaration  therefor  must  set  forth  an  introduc- 
tory statement,  or  ooUoqmum,  alleging  the 
occasion  on  which  they  were  spoken  and  the 
proceeding  to  which  they  related— as,  that  they 
were  spoken  with  reference  to  some  proceeding 
in  which  an  oath  might  lawfully  be  adminia- 
tered,  and  in  which  a  false  statement  under 
oath  might  amount  to  legal  perjury,  and  that 
the  plaintiff  was  legally  sworn,  or  testified  upon 
oath.  There  must  also  be  an  inntiendo  showing 
the  injurious  sense  in  which  the  words  were 
uttered— as,  that  the  defendant  intended  to 
accuse  the  plaintiff  of  the  crime  of  perjury. 
Sandermm  v.  Hubbard,  14  Vt.  462.  88  Vt  188. 
Wood  V.  ScoU,  18  Vt.  42. 

9.  Words  charging  that  the  plaintiff  burned 
the  house  of  his  wife,  in  which  he  lived,  impute 
no  crime  and  are  not  actionable.  Sedua^  t. 
Orap,  81  Vt  292. 

10.  Before  the  Stat,  of  1858,  No.  22  (G.  8. 
c.  118,  s.  5),  it  was  held  that  words  charging 
that  the  plaintiff  burned  his  ovm  buildings  with 
intent  to  defraud  an  insurance  company  which 
had  insured  them,  were  not  actionable.    lb. 

11.  It  is  not  actionable  to  say  that  the  plain- 
tiff went  to  a  certain  place  for  the  purpoee  of 
persuading  a  woman  to  commit  adultery  with 
him;— these  words  not  implying  the  actual 
commission  of  the  crime.  Dickey  y.  Androe^ 
82  Vt.  55. 
'    12.    Spoken  words  charging  an  unmarried 


be  presumed,  as  matter  of  law,  from  defamatory  I  woman  with  unchaste  [conduct  (as,  to  call  her 
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awbore)  are  not  sdionMe  per  $e ;  otherwise, 
as  to  a  charge  of  sexual  connection  with  a 
married  man,  or  of  such  conduct  as  amounts  to 
open  and  grou  Uwdne$$  ;  for  these  would  sub- 
ject her  to  corporal  punishment  for  a  crime 
invoMng  moral  turpitude.  UnderhiU  r.  Wettany 
82  Vt.  40. 

13.  But  such  words  are  actionable,  if  some 
special  pecuniary  damage  has  resulted  there- 
from; and  it  was  held  sufficient  to  ayer  and 
prove  that  by  reason  of  grief  and  anxiety  occas- 
ioned by  the  charge,  the  plaintiff  lost  timey  and 
that  the  effect  upon  her  mind  or  body  was  such 
as  to  render  her  leu  capable  of  attending  to  her 
daily  business.    Ih, 

14.  Words  uttered  in  Canada  charging  the 
plaintiff  with  having  administered  poison  with 
intent  to  kill,  or  injure  a  person  (not  stating 
the  extent  of  the  injury— as,  to  do  great  bodily 
harm)  ;—ffeldj  not  to  be  assumed  as  actionable, 
in  lack  of  proof  that  they  were  so  by  the  law  of 
Canada.    Langdon  v.  Young,  88  Vt.  186. 

15.  By  G.  S.  c.  118,  s.  89,  the  willful  and 
malicious  girdling  or  destroying  of  another's 
fruit  trees  of  a  value  exceeding  seven  dollars,  is 
punishable  by  imprisonment  in  the  State  prison, 
or  by  fine,  or  both.  Held,  that  such  offense 
involves  moral  turpitude,  and  that  words 
charging  such  offense  are  slanderous,  and 
actionable  per  $e.  Murray  v.  MeAUUter,  88 
Vt.  167. 

16.  Words  charging  that  one  is  a  bastard 
are  not  actionable  per  $e.  Hoar  v.  Ward,  47 
Vt.  657. 

17.  How  to  be  nnderatood.  In  slander, 
the  words  charged  should  be  understood  in 
the  most  innocent  sense,  unless  there  be  aver- 
ments giving  them  other  and  sinister  meaning. 
Thus,  where  the  words  alleged  were  that 
the  defendant  told  W  that  he  (W)  had  inter^ 
course  with  the  plaintiff,  Martha,  meaning  that 
she  had  committed  adultery  with  W,  this  alle- 
gation without  colloquium  or  other  averment, 
was  held  to  impute  no  crime.  Merritt  v. 
Dearth,  48  Vt.  65. 

18.  The  form  in  which  a  slander  is  ex- 
pressed is  quite  immaterial.  The  words,  ''C 
aeknofoledged  to  me  that  he  swore  to  a  lie,  &c.,** 
with  proper  colloquium  and  innuendoes,  are 
actionable,  where  the  speaker  intended  to  com- 
municate the  slanderous  idea  and  have  it 
believed.     Cass  v.  Anderson  88  Vt.  182. 

19.  Declaration.  The  words  constituting 
the  slanderous  charge  must  be  set  forth  in 
the  declaration.  An  omission  so  to  do  is  not 
cured  by  verdict ;  as,  where  the  averment  was 
that  the  defendant  '*did  charge  the  plaintiff 
with  the  crime  of  perjury."  HaeeUon  v.  Weare, 
8  Vt.  480.    82  Vt.  707. 

20.  In  an  action  by  husband  and  wife  for  a 
Blander  imputing  adultery  of  the  wife,  the 
declaration  must  aver  that  they  were  husband 


and  wife  at  the  time  of  speaking  the  words. 
Ryan  v.  Madden,  12  Vt.  61. 

21.  It  is  no  objection  to  the  declaration  that 
it  sets  forth  a  libel  as  inducement,  where  it 
counts  only  upon  the  spoken  slander.  Hoyt  v. 
SnUih,  82  Vt.  804. 

22.  It  is  proper  to  include  in  a  single  count 
words  spoken  at  different  times,  and  to  differ- 
ent persons,  in  relation  to  the  same  subject,  as 
well  as  to  make  several  counts.    lb. 

23.  There  is  a  material  distinction  between 
an  inducement,  introduction,  or  oolloguium,  and 
an  innuendo.  The  office  of  the  former  is,  to 
set  forth  the  occasion  and  circumstances  of  the 
publication,  and  to  allege  all  extrinsic  facts 
which  are  necessary  to  be  taken  in  connection 
with  the  words  spoken,  in  order  to  complete 
the  sense;  while  the  latter  has  no  other  use 
than  simply  to  ascertain  the  application  of 
previous  expressions  to  particular  persons  or 
things.  **It  means  no  more  than  the  words  id 
eel,  sdlieet,  or  meaning,  or  aforesaid,  as  explana- 
tory of  a  subject  matter  sufficiently  expressed 
before ;  as,  such  an  one,  meaning  the  defendant, 
or  such  a  subject,  meaning  the  subject  in  ques- 
tion. But  as  an  innuendo  is  only  used  as  a 
word  of  explanation,  it  cannot  extend  the 
sense  of  the  expressions  in  the  libel  (or  of  the 
words  spoken)  beyond  their  own  meaning, 
unless  something  is  [previously]  put  upon  the 
record  for  it  to  explain."  (Cowp.  684.) 
Hence,  if  the  words  are  not  actionable  with  a 
mere  explanation  of  the  persons  or  things  in- 
tended by  them,  they  cannot  be  made  so  by  an 
innuendo ;  for  an  innuendo  is  only  a  word  of 
explanation,  and  never  of  addition  or  extension. 
Fitzsimmons  v.  Cutler,  1  Aik.  88.  Tqft  v. 
Howard,  1  D.  Chip.  275.  Byan  v.  Madden,  12 
Vt.  51.  Wood  V.  8ooU,  18  Vt.  42.  Sanderson 
V.  Hubbard,  14  Vt.  462.  Nuihols  v.  Paekard, 
16  Vt.  88.  Holt<m  v.  Mwuy,  80  Vt.  865. 
Smith  V.  HoUister,  82  Vt.  695.  StaU  v.  At- 
kins,  42  Vt.  252. 

24.  It  is  not  the  office  of  an  innuendo  to 
extend,  but  simply  to  explain  the  meaning  of 
the  words  charged.  When  these  are  of  doubt- 
ful signification,  it  is  for  the  pleader  to  allege 
in  what  sense  they  were  used,  and  for  the  jury 
to  find  the  truth  of  the  allegation.  Nichols  v. 
Packard,  16  Vt.  88. 

25.  In  this  case,  the  innuendo  was  held  not 
to  enlarge  the  meaning  of  the  words  spoken. 
Murray  v.  McAllister,  88  Vt.  167. 

26.  In  slander  for  words  as  actionable  p&r 
se,  the  pleader  must  aver  clearly  and  distinctly, 
in  the  colloquium  and  prefatory  averments, 
the  crime  intended  to  be  imputed,  and  in  the 
innuendo,  the  crime  pointed  at  and  insinuated. 
It  is  not  sufficient  to  designate  it  as  a  crime, 
and  leave  it  to  the  court  to  ascertain  whether  a 
definite  crime  may  be  fairly  deduced.  Hoar 
V.  Ward,  47  Vt.  657. 
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27.  A  declaration  that  sets  forth  that  the 
defendant,  to  or  in  the  hearing  of  others,  called 
the  plaintiff  a  thief,  is  good,  without  other 
colloquium  than  that  the  words  were  spoken  of 
the  plaintiff.     Sabin  v.  Angell,  46  Vt.  740. 

28.  Where  the  declaration  counts  for  differ- 
ent slanders  at  different  times,  a  general  aver- 
ment of  special  damage  "by  means  of  the 
committing  of  which  several  grievances,"  is  not 
sufficient,  where  one  of  the  alleged  slanders  is 
not  actionable.     Hoar  v.  Ward,  47  Vt.  657. 

29.  Pleas  and  evidence.  The  truth  of 
the  words  spoken  cannot  be  given  in  evidence 
under  the  general  issue.  Barns  v.  Webb,  1 
Tyl.  17. 

30.  In  justifying,  the  plea  must  justify  the 
same  words  contained  in  the  declaration,  or  at 
least  so  many  of  them  as  are  actionable.  It  is 
not  enough  to  justify  the  sentiment  contained 
in  the  words.  Skinner  v.  Grant,  12  Vt.  456. 
82  Vt.  707. 

31.  Where  the  words  charged  are  divisible 
without  materially  changing  the  sense, or  consti- 
tute two  distinct  charges  or  slanders  against  the 
plaintiff,  the  defendant  may  justify  one,  and 
rely  on  the  general  issue  in  defense  of  the 
other.    Nott  v.  Stoddard,  88  Vt.  25. 

32.  Where  the  words  charged  are  ambigu- 
ous, and  are  actionable  by  force  of  the  mean 
ing  assigned  to  them  in  the  innuendo,  it  is  not 
sufficient  for  the  defendant  to  justify  the  very 
words  merely,  but  he  must  justify  them  in  the 
sense  alleged  in  the  declaration.  This  applies 
to  a  notice,  as  well  as  to  a  plea.    lb. 

33.  Where  the  plaintiff  gives  a  definition  of 
the  words  in  the  innuendo,  he  is  bound  by  the 
definition  given,  even  though  he  may  thereby 
limit  the  meaning  as  expressed  in  the  collo- 
quium.    Kimmts  v.  Stiles,  44  Vt.  351. 

34.  In  an  action  for  spoken  slander,  the  true 
rule  to  be  gathered  from  all  the  cases  is,  that 
the  substance  of  the  alleged  charge  must  be 
proved  in  substantially  the  same  words  as  laid 
in  the  declaration;  that  any  variation  in  the 
form  of  expression  merely  is  not  material ;  but 
the  words  alleged  cannot  be  proved  by  showing 
that  the  defendant  expressed  the  same  meaning 
but  in  different  words.  Smith  v.  HolUster,  82 
Vt.  695.    8  Vt.  482.     15  Vt.  249. 

36,  A  deputy  sheriff  having  private  charge 
of  a  justice  jury,  acts  therein  under  his  special 
appointment  and  oath  for  that  particular  ser- 
vice, and  not  in  virtue  of  his  general  office,  the 
statute  devolving  that  duty  primarily  upon  the 
town  constable.  Hence,  in  an  action  of  slander 
for  charging  him  with  misconduct  on  such 
occasion,  in  his  capacity  or  office  as  deputy 
sheriff  ',—Held,  that  there  was  a  fatal  variance. 
Jffosford  V.  Alien,  1  Vt.  50. 

36,  The  declaration  averred  that  the  defend- 
ant charged  the  plaintiff  with  the  commission 
of  a  certain  crime.    The  evidence  was  that  the 


defendant  said  he  supposed  the  plaintiff  was 
guilty,  &c.  Held  to  be  a  variance.  Diekey  t. 
Andros,  32  Vt.  55. 

37.  In  slander  for  words  charging  the  plain- 
tiff with  perjury,  if  the  defendant  pleads  in 
justification  the  truth  of  the  charge,  he  must, 
in  order  to  sustain  his  plea,  establish  it  by  proof 
sufficient  to  sustain  an  indictment  for  peijury. 
Dmnells  v.  Aikin,  2  Tyl.  75. 

38.  It  is  no  justification  in  this  action,  that 
the  defendant,  after  speaking  the  words  and 
before  suit,  disclosed  to  the  plaintiff  the  author 
of  the  slander.  The  name  of  the  author  must 
be  disclosed  with  the  words,  and  at  the  time 
when  they  were  spoken ;  nor  can  one  safely 
repeat  them  as  commg  from  another,  unless  he 
does  this  in  good  faith,  that  is,  believes  them  to 
be  true.     Skinner  v.  Grant,  12  Vt.  456. 

39.  Where  a  count  in  slander  contains 
words  actionable,  coupled  with  others  not 
actionable,  but  spoken  at  the  same  time,  the 
latter  shall  be  considered  as  merely  in  aggrava- 
tion, and  the  finding  of  entire  damages  on  the 
whole  count  will  be  good.  Chipman  v.  Cook, 
2  Tyl.  456. 

40.  In  an  action  of  slander  for  charging  the 
plaintiff  with  having  stolen  the  defendant's 
sheep,  the  defendant,  to  mitigate  the  damages, 
put  in  evidence  the  record  of  a  judgment  in  his 
favor  in  an  action  of  trespass  by  the  plaintiff 
for  taking  away  the  same  sheep.  Held,  that 
the  plaintiff  might  thereupon, for  the  purpose  oi 
showing  malice  and  enhancing  the  damages, 
give  any  legal  evidence,  whether  circumstantial 
or  not,  that  the  defendant  knew  the  sheep  were 
not  his,  and  had  good  reason  to  believe  they 
belonged  to  the  plaintiff,  and  knew  his  charges 
were  false.    Bullock  v.  Cloyes,  4  Vt.  804. 

41.  The  defendant  should  be  held  to  have 
used  the  words  spoken  in  such  sense  as  he  ex- 
pected the  hearers  to  understand  them,  and  as 
they  did  fairly  understand  them.  Thus  where 
the  words  charged  theft  of  an  article  which,  in 
fact,  had  been  loaned  or  sold  to  the  plaintiff, 
but  of  which  loan  or  sale  the  hearers  of  the 
words  had  no  knowledge  ; — Held,  that  this  fact 
could  not  be  used  as  showing  that  the  charge 
was  of  an  impossible  offense,  or  not  seriously 
made ;  and  that  it  was  not  admissible  in  mitiga- 
tion of  damages,  unless  as  tending  to  prove  a 
quarrel  between  the  parties,  and  that  the  words 
were  spoken  in  heat  of  passion,  or  under  excite- 
ment.    Smith  V.  Miles,  15  Vt.  245. 

42.  Damages.  W^here  the  words  are 
actionable  per  se,  evidence  of  the  effect  of  the 
slander  upon  the  plaintiff,  to  the  extent  of  the 
direct  and  natural  consequences  of  the  defam- 
atory words  spoken,  is  admissible.  NoU  v. 
Stoddard,  38  Vt.  25. 

43.  Evidence  is  admissible,  on  the  question 
of  damages,  that  rumors  and  reports  were 
abroad  after  the  publication  of  the  slander,  that 
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the  defendant  had  made  the  charges  stated  in 
the  declaration,  as  showing  the  extent  of  the 
necessary  consequences  of  his  wrongful  act.  lb. 
44  Vt.  144. 

44.  Held,  that  in  this  action  charges  of  a 
character  similar  to,  but  other  than,  those  set 
out  in  the  declaration,  may  be  proved,  not  as  a 
substantive  ground  of  recovery,  but  as  tending 
to  show  malice.  Cmanaugh  v.  Austin,  42  Vt.  576. 

45.  Mitigation.  Common  report  is  never 
a  sufficient  justification  for  publishing  slander- 
ous matter,  but  may  be  received  in  mitigation 
of  damages.  The  effect,  as  to  justification,  of 
giving  the  name  of  the  informant  at  the  time  of 
speaking  the  slanderous  words,  or  the  name  and 
very  words  of  the  author  of  a  libel  repeated,— 
discussed.     Torrey  v.  Field,  10  Vt.  353,  412. 

46.  In  this  action,  the  defendant  may  prove 
under  the  general  issue,  in  mitigation  of  dam- 
ages, the  general  bad  character  of  the  plaintiff 
in  respect  to  the  offense  imputed,  but  not  par- 
ticular instances  of  misconduct,  nor  particular 
rumors — as,  where  the  words  spoken  imputed 
perjury,  that  the  general  character  of  the  plain- 
tiff, in  respect  to  being  a  perjured  man,  was 
bad ;  that  his  general  character  was  that  of  a 
dangerous  witness  and  his  statements  under 
oath  as  a  witness  not  to  be  relied  upon.  Boicen 
v.  Hall,  20  Vt.  232.  Boiodish  v.  Peckham,  1 
D.  Chip.  145. 

47.  So,  where  the  words  spoken  imputed 
the  charge  of  adultery ;— that  the  plaintiff, 
before  the  speaking  of  the  words,  was  com- 
monly reputed  to  be  an  unchaste  and  licentious 
man,    Bridgman  v.  Hopkins,  34  Vt.  532. 

48.  And  this  may  be  done,  although,  in 
addition  to  the  general  issue,  there  be  a  plea 
justifying  the  truth  of  the  words.  Bouen  v. 
^a//,'20  Vt.  232. 

49.  The  defendant  may,  under  the  general 
issue  without  notice,  in  order  to  rebut  the  pre- 
sumption of  malice  and  in  mitigation  of  dam- 
ages, give  proof  of  such  facts  and  circumstan- 
ces as  show  that  he  had  reason  to  believe  and 
did  believe,  when  he  spoke  the  words,  that 
they  were  true,  although  such  evidence  may 
tend  to  prove  the  truth  of  the  words.  He  can- 
not, in  such  case,  under  pretence  of  mitigating 
the  damages,  go  into  evidence  that  really  proves 
the  charge  to  be  true,  but  must  concede  that  his 
evidence  does  not  support  it.  Hutehinson  v. 
Wkeeltr,  35  Vt.  330. 

50.  In  an  action  for  slanderous  words 
charging  that  the  plaintiff  was  a  thief,  judg- 
ment was  given  for  the  plaintiff  on  demurrer 
to  the  declaration.  On  trial  for  the  assessment 
of  damages,  the  court  excluded  evidence  offered 
by  the  defendant  to  show  (1),  that  he,  in  speak- 
ing the  words,  had  reference  to  a  transaction 
which  did  not  amount  to  larceny,  but  not  offer- 
ing to  show  that  those  who  heard  the  words  so 
understood  or  could  have  so  understood  them ; 


and  (2),  evidence  of  previous  difficulties  be- 
tween the  parties,  and  the  state  of  feeling 
between  them.  Held  correct.  Sabin  v.  Angell, 
46  Vt.  740. 

51.  Conduct  of  defendant.  In  an  action 
for  slander,  certain  witnesses  for  the  plaintiff, 
residing  in  another  State,  testified  to  the  speak- 
ing of  the  words  alleged.  The  plaintiff  was 
then  allowed  to  prove  by  the  same  witnesses, 
that  the  defendant  had  endeavored  by  solicita- 
tions, money  and  threats,  to  induce  them  to 
decline  attending  court,  or  testifying  against 
him.  Held,  that  such  evidence  was  admissi- 
ble, not  to  prove  malice,  but  as  tending  to  show 
the  defendant's  knowledge  that  the  truth  would 
operate  against  him,  and  to  confirm  the  wit- 
nesses as  to  the  facts  testified  to  by  them. 
KirkaMe  v.  Pa^ge,  17  Vt.  256.  Hehard, 
J.,  dissenting.  {Lavi  Pep.  5,  Q.  B.  314.) 
-Vofe.— It  is  stated  in  brief  of  counsel  (p.  259) 
that  this  testimony  was  introduced  after  an 
attempt  to  impeach  those  witnesses. 

52.  Arrest  of  judgment.  Judgment  was 
arrested  for  a  mistaken  use  of  the  pronoun  he 
for  I,  in  setting  out,  in  the  declaration,  the 
words  spoken.  Bowdish  v.  Peckham,  1  D. 
Chip.  144. 

53.  In  an  action  for  slander,  the  innuendoes, 
^^  meaning  to  insinuate  and  falsely  represent " — 
'*  meaning  to  insinuate  and  be  understood'' — or, 
^^ meaning  and  intending  to  represent,"  "that 
the  plaintiff  had  stolen  the  money  aforesaid,*' 
are  tantamount  to  a  direct  charge  of  larceny, 
and  are  sufficient  on  motion  in  arrest.  Hoyt  v. 
Smith,  82  Vt.  304. 

54.  A  declaration  in  slander  for  words 
charging  perjury  was  held  good  on  motion  in 
arrest,  although  the  judicial  proceeding  was 
referred  to  in  the  colloquium  argumentatively 
and  by  way  of  recital ;  and  although  the  fact 
that  the  plaintiff  was  sworn  was  only  inferable 
from  the  averment  that  the  words  were  uttered 
concerning  the  plaintiff  and  *'his  testimony 
given  as  a  witness  on  that  trial."  Cass  v. 
Anderson,  33  Vt.  182. 

55.  In  an  action  for  slander,  after  a  coUo- 
quium  that  the  plaintiff  had  testified  as  a  wit- 
ness on  a  certain  trial,  the  words  charged  were : 
'*  You  are  a  liar  and  I  can  prove  it.  You  swore 
to  a  lie,  and  I  can  prove  it,"  **  meaning  thereby 
that  the  plaintiff  swore  in  said  court  falsely,'* 
Held,  on  motion  in  arrest,  that  these  words  were 
not  actionable  per  se,  and  that  the  innuendo 
was  fatally  defective  in  not  alleging  that  the 
defendant  intended  by  the  words  to  impute  the 
crime  of  perjury.   Kimmis  v.  Stiles,  44  Vt.  351. 

56.  In  slander  for  words  alleged  to  impute 
adultery,  judgment  was  arrested  for  want  of 
sufficient  averments  in  the  declaration,  that  the 
party  or  parties  to  the  transaction  were  married 
to  other  parties  at  the  time  of  the  supposed 
offense.    Merritt  v.  Dearth,  48  Vt.  65. 
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11.    Wbittbn,  or  Libkl. 

67.  In  an  action  for  libel,  parol  proof  of 
contents  ifl  admissible  in  case  of  loss  of  the 
libelous  paper.     Oate9  v.  Botoker,  18  Vt.  28. 

58.  Under  a  declaration  for  libel,  **in  the 
words  following,  to  wit,"— the  precise  words 
must  be  proved.  A  Yariance  herein  was 
allowed  to  be  amended.  Harru  ▼.  Lawrence, 
1  Tyl.  156.  OUn  v.  Chipman,  lb.  167.  2  Tyl. 
148. 

59.  An  action  for  libel  lies  against  two,  if 
the  offense  be  a  joint  act  done  by  both.  Harris 
V.  Huntington,  2  Tyl.  129. 

60.  An  action  for  a  libel  is  an  action  for 
'*  slanderous  words,"  in  the  meaning  of  the 
statute  restricting  costs  in  actions  therefor. 
Hwrrie  v.  Lawrence,  1  Tyl.  164.  Parsone  y. 
Young,  2  Vt.  484. 

61.  No  action  lies  for  libel  upon  a  petition 
for  redress  of  grievances,  whether  the  subject 
matter  of  the  petition  be  true  or  false,  simply 
on  its  being  preferred  to  the  legislature,  or  dis- 
closed to  any  of  its  members.  Harri*  v.  Hunt- 
ingUm,  2  Tyl.  129. 

62.  It  is  a  libel  to  publish  of  the  plaintiff 
that  he  had,  for  the  purpose  of  injuring  the 
defendant,  put  in  circulation  a  false  report  that 
the  defendant  had  abused  his  family  in  a  scan- 
dalous manner,  by  placing  his  grown  daughter 
upon  a  rail  a  to  eaoalier,  &c.  Distinction  taken 
between  spoken  and  written  slander.  Oolbeif  v 
Reynolds,  6  Vt.  489. 

63.  In  an  action  for  libel,  the  defendant 
may  plead  to  a  part,  definitely  pointing  it  out ; 
but  if  he  attempts  to  recite  the  writing  wholly, 
or  in  part,  in  haee  verba,  and  there  is  the  omis- 
sion, or  substitution,  or  addition  of  a  single 
word,  there  is  a  variance,  and  the  plea  is  ill. 
Torrey  v.  Field,  10  Vt.  858. 

64.  In  an  action  for  libel,  a  plea  averring  in 
general  that  the  matters  set  forth  in  the  publica- 
tion are  true,  is  ill.  The  particular  facts  relied 
upon  as  constituting  the  charge  must  be  set 
forth  speciflci^ly,  that  the  court  may  judge 
whether  the  facts  warrant  the  charge  made. 
lb. 

65.  A  plea  justifying  the  words  as  true, 
must  aver  the  truth  of  the  *'  very  charge; "  and 
it  is  not  sufficient  to  plead  and  prove  the  plain- 
tiff guilty  of  a  similar  offense,  or  even  of  one 
more  flagrant.    lb.  408. 

66.  It  must  put  in  issue  the  very  fact  which 
his  words  charge.  HoUon  v.  Musty,  80  Vt. 
876. 

67.  In  an  action  for  libel,  the  defendant 
pleaded  the  general  issue,  and  gave  notice  of 
special  matter  in  justification.  Held,  that 
where  the  publication  contains  a  direct  and 
specific  libelous  charge,  and  the  truth  of  the 
charge  is  relied  upon  in  defense,  the  defendant 
is  limited  and  confined  in  his  proof  to  that  very 


issue ;  and  the  matter  of  justification,  to  be  of 
any  avail  or  admissible  in  evidence,  mofi 
answer  substantially,  if  not  exactly,  the  sub- 
stance of  the  libel  declared  upon,  in  the  sense  of 
the  prefatory  averments  and  innuendoes  of  the 
declaration.     Gregory  v.  Atkins,  42  Vt.  287. 

68.  In  such  case,  where  the  plaintiff  does 
not  claim  to  recover  under  so  broad  a  construc- 
tion of  the  libel  as  the  evidence  offered  in  justi- 
fication implies,  but  only  for  charges  of  par> 
ticular  acts  of  misconduct,  or  acts  of  misconduct 
of  the  character  charged  in  the  publication, 
evidence  of  acts  outside  such  specific  charges 
should  be  excluded.    lb. 

.  In  an  action  for  libel,  the  court  charged 
the  jury  that  the  publication  *'wa8  clearly  a 
libel,  if  published  in  the  sense  charged  in  the 
declaration."  Held  to  be  correct ;  and  that 
where  there  is  no  ambiguity  in  the  language, as 
in  a  case  where  there  is  an  unequivocal  charge 
accusing  one  of  an  infamous  crime,  or  of  con- 
duct calculated  to  bring  him  into  disgrace,  and 
which  is  injurious  and  affects  him  in  his  situa- 
tion and  station,  whether  libelous  or  not,  is  a 
question  of  law.  The  facts  being  ascertained, 
the  legal  quality  of  the  publication  is  for  the 
court.    lb. 

70.  Where  the  language  is  susceptible  of  a 
double  meaning,  one  innocent  and  harmless, 
the  other  libelous  and  injurious,  the  sense  is 
always  for  the  jury  to  find,  as  well  as  to  find 
whether  the  innuendoes  of  the  declaration, 
explanatory  of  the  meaning,  are  justified  by 
the  words ;  and  it  is  in  this  view  that  the  ques- 
tion, whether  a  libel  or  not,  is  for  the  jury. 
lb. 

71.  The  defendant  wrote  and  published  con- 
cerning the  plaintiff  a  libelous  letter,  commenc- 
ing, *•  I  have  been  told,"  &c.  The  defendant 
offered  evidence  that  he  had  been  requested  by 
bis  correspondent  to  find  out  certain  facts  about 
the  plaintiff  and  to  write  the  result  of  his 
inquiries  in  that  respect ;  and  that,  according  to 
such  request,  he  made  such  inquiries  previous 
to  writing  the  letter.  The  court,  against  objec- 
tion, admitted  the  evidence  as  bearing  upon 
the  point  of  the  motive  and  intention,  or  alleged 
malice,  with  which  the  defendant  wrote  and 
sent  the  letter.  Held,  that  this  was  error ;  (1), 
that  the  evidence  did  not  go  to  the  point  that 
the  matters  stated  in  the  letter  were  ascertained 
on  such  inquiry;  (2),  that  the  letter  did  not 
give  the  name  of  the  author  of  the  report ;  (8), 
that  the  request  did  not  call  for  or  justify  any 
such  response—the  libel  carrying  on  its  face 
conclusive  evidence  of  the  most  virulent  malice. 
Bond  V.  KendaU,  86  Vt.  741. 

72.  Indictment.  In  an  indictment  for 
libel,  the  substance  of  the  publication  set  forth 
was,  that  E  attended  a  political  convention 
while  his  wife  lay  dead  in  his  house — ^with 
reflections  and  comments,  based  upon  this  sup* 
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posed  fact,  which  if  false  were  libelous ;  but  it 
was  not  alleged  in  the  indictment  that  any  polit- 
ical convention  was  held  on  the  day  stated,  or 
while  Mrs.  E  lay  dead  at  home.  Held^  on 
demurrer,  that  the  indictment,  for  want  of  such 
prefatory  averment,  was  insufficient,  and  was 
not  aided  by  an  innuendo  (**  meaning  that  the 
said  E  was  attending  a  political  convention  all 
day.")    8taU  v.  Atkina,  42  Vt.  252. 


8LAVE. 

No  inhabitant  of  this  State  can  hold  a  person 
as  a  slave  therein.  A  biU  of  sale  of  a  slave 
executed  in  another  State,  though  binding 
there,  ceases  to  operate  here  when  the  master 
becomes  an  inhabitant  of  this  State.  Selectmen 
v.  Jaoob,  2  TyL  192.  (1802.) 


8MALL-P0X. 

1.  The  selectmen  of  a  town  whose  inhabi- 
tants are  exposed  to  the  spreading  of  small-pox, 
may,  under  the  statute  of  1797  (Slade's  Stat. 
498),  for  the  purpose  of  preventing  the  spread- 
ing of  the  disease,  procure  the  inoculation  for 
kine-pox  of  those  exposed,  and  a  town  tax 
assessed  to  defray  the  expenses  therefor  is  valid. 
JIaun  V.  Strang,  2  Vt.  427. 

2.  A  town  which  provides  physicians,  Stc., 
for  one  infected  with  small-pox,  may,  under  G. 
8.  c.  99,  s.  8,  maintain  an  action  for  the  ex- 
penses directly  against  the  town  where  such 
person  has  a  settlement,  in  case  that  person  is 
not  of  sufficient  ability  to  pay ;  notwithstanding 
he  is  a  minor,  and  has  a  father  bound  to  sup- 
port  him,  who  is  of  ability  to  pay.  Brattleboro 
V.  Stratum,  24  Vt.  806. 

3.  Certain  duties  are  imposed  and  certain 
powers  confeired  on  selectmen,  but  none  on  the 
town,  as  such,  under  the  small-pox  act  (G.  S. 
c.  99) ;  and  the  town  is  not  liable  for  the  acts 
or  default  of  its  selectmen  in  that  behalf.  White 
V.  MarihJUld,  48  Vt.  20 ;  and  see  State  v.  S«r- 
Knffton,  86  Vt.  521. 


SOLDIER'S  BOUNTY. 

1.  Btatnte.  Independent  of  any  special 
statute,  towns  have  no  authority  to  vote  boim- 
ties  to  soldiers.  No  such  statute  authorizes  the 
voting  of  bounties  to  drafted  men,  who  com 
muted.  DavU  v.  Putney,  48  Vt.  582.  Whitney 
V.  Athene.    lb.  584. 

2.  G.  S.  c.  16,  s.  95,  does  not  authorize 
towns  to  vote  money  to  be  paid  to  soldiers  from 


such  towns  in  the  U.  8.  army.  The  stat.  of 
52  (G.  S.  118,  s.  1),  embraced  only  volun- 
teers. The  authority  to  vote  money  to  drafted 
men  was  first  ^ven  by  stat.  of  1868,  No.  2. 
Bumham  v.  Chehea,  43  Vt.  69. 

3.  Oonstitntional.  The  act  of  1862  (G. 
S.  118),  authorizing  towns  to  vote  money  to 
such  soldiers  as  had  before  volunteered  from 
such  town,  is  constitutional;  and  the  town, 
under  a  vote  of  that  purport,  is  liable  to  such 
volunteer  who  has  been  applied  upon  the 
quota  of  the  town,  as  upon  a  promise  based 
upon  the  consideration  of  past  services.  Butler 
V.  Putney,  48  Vt.  481. 

4.  The  act  of  1868,  No.  2,  authorizing  towns 
to  vote  money  to  drafted  men  who  had  gone 
personally  into  service  from  such  town,  or  had 
furnished  an  accepted  substitute,  is  constitu- 
tional.   Laughton  v.  Putney,  48  Vt.  486. 

5.  Consideration.  Such  service  by  a 
drafted  man,  going  in  reduction  of  the  town 
quota,  is  a  sufficient  consideration  to  sustain  the 
promise  to  pay  a  bounty  therefor  expressed  in 
a  subsequent  vote  of  the  town.  Sijoift  v.  Elmore, 
44  Vt.  87. 

6.  The  same  law  applied  to  the  case  of  a 
drafted  man,  who  had  procured  a  substitute  at 
considerable  expense.  Bosebrooke  v.  Guildhall, 
lb.  90. 

7.  Mnster  in.  An  enlistment  of  a  soldier 
is  not  perfected  by  signing  an  enlistment  con- 
tract, but  by  being  accepted  and  mustered  into 
the  service;  and  when  the  question  is  who 
first  enlisted,  the  date  is  to  be  reckoned  from 
the  mustering  in.  Steinberg  v.  Eden,  41  Vt. 
187.  mu  V  Eden,  41  Vt  196.  Jaekman  v. 
Jfew  ffoMn,  42  Vt.  591. 

8.  AcUutant-Oeneral'8  oflce.  The  plaintiff 
re-enlisted  in  the  field  as  a  soldier  Dec.  15,  and 
was  mustered  in  Dec.  16.  Dec.  17,  the  defend- 
ant town  voted  to  pay  a  bounty  to  each  volun- 
teer to  fill  a  certain  quota.  Dec.  20,  the  plaintiff, 
having  heard  of  this  vote,  procured  his  enlist- 
ment to  be  put  to  the  credit  of  the  town  on  said 
quota,  and  notice  thereof  was  given  to  the 
Adjutant  General  of  the  State  before  such 
quota  was  filled.  The  town,  having  received 
no  notice  of  the  enlistment,  filled  its  quota 
otherwise.  Held,  that  the  plaintiff  could  re- 
cover the  bounty  voted.  Gale  v.  Jamaica,  89 
Vt.  610. 

9.  The  books  and  records  in  the  office  of 
the  Adjutant-General  of  the  State,  and  not  the 
date  of  the  muster-in,  control  as  to  who  apply 
on  the  quota  of  a  town  under  a  given  call,  so  as 
to  entitle  them  to  a  bounty  under  the  vote  of 
the  town  to  pay  a  bounty  to  those  who  should 
enlist  and  be  credited  to  the  town  on  its  quota, 
under  such  call.  BucfcUn  v.  Sudbury,  48  Vt. 
700.  Spalding  v.  Waitsfleld,  45  Vt.  20.  Moore 
V.  Warren,  45  Vt.  199. 

10.  Where  the  vote  of  a  town  offered  a 
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bounty  to  such  persons  as  should  enlist  before  a 
day  named  "and  be  accepted  on  the  quota  of 
the  town"  under  a  particular  call  \—IIfld 
(overruling  Jarkman  v.  Neic  Jlaven^  42  Vt. 
591),  that  without  actual  acceptance  and  appli- 
cation on  that  quota  in  the  office  of  the  Adjutant- 
General  of  the  State,  the  plaintiff,  though 
applied  on  a  subsequent  quota,  could  not 
recover  the  bounty.  BuckU'n  v.  Sudbury. 
Peek%  J.,  dissenting. 

11.  Express  undertaking.  No  case  has 
yet  gone  so  far  as  profemdly  to  hold,  that  any- 
thing short  of  an  cxpreps  undertaking  will 
make  a  town  legally  bound  to  pay  a  bounty  to 
a  soldier.  Barrett,  J.,  in  Darin  v.  St.  Albanft, 
42  Vt.  590. 

12.  An  unauthorized  promise  of  the  selectmen 
that  the  town  would  pay  a  soldier  such  bounty 
as  the  town  should  pay  others  on  future  calls, 
if  he  would  let  his  name  remain  to  the  credit  of 
the  town,  does  not  bind  the  town,  though  the 
town  did  pay  bounties  to  others  on  future  calls, 
and  though  the  soldier,  relying  upon  this 
promise,  allowed  his  name  to  remain  to  the 
credit  of  the  town. and  he  applied  on  the  town's 
quota  on  future  calls,  and  served  through  the 
war.      Wrisley  v.  Waterbury,  42  Vt.  228. 

13.  Past  service.  The  vote  of  a  town  to 
pay  a  soldier  a  bounty  in  consideration  of  a 
past  enlistment  and  application  upon  the  town's 
quota,  is  binding,  and  its  legal  effect  cannot  be 
defeated  by  a  subsequent  rescission  of  the  vote. 
Seymour  v.  Marlboro,  40  Vt.  171. 

14.  Where  a  soldier,  without  request  >  of  a 
town,  enlisted  to  its  credit  and  applied  upon  its 
quota,  and  the  town  afterwards  voted  to  pay  a 
bounty  to  a  class  which  embraced  such  soldier ; 
—Held,  that  the  service  rendered  by  giving  the 
town  such  credit  was  a  sufficient  consideration 
to  make  the  promise  contained  in  the  vote  a 
binding  contract.  Cor  v.  Mount  Tab<yr,  41 
Vt.  28. 

15.  Rescission  of  vote.  Held,  also,  that 
the  town  could  not  by  a  subsequent  vote  rescind 
such  contract.  lb.  Ilaven  v.  Ludlotc,  41  Vt. 
418.     40Vt.  171. 

16.  A  soldier  had  enlisted  under  the  select- 
men of  a  town,  duly  authorized  recruiting  agents, 
and  had  been  mustered  into  service  and  applied 
to  the  town's  assigned  quota,  upon  the  promise 
of  a  bounty  for  which  the  selectmen  had  given 
him  a  town  order.  Under  a  vote  of  the  town 
to  pay  volunteers  **gone  into  the  service  of  the 
U.  S.,"  &c.\-Held,  that  the  plaintiff  could 
recover.     Pottle  v.  Maidstone,  39  Vt.  70. 

17.  The  plaintiff  re  enlisted  in  the  field  and 
had  himself  credited  to  the  defendant  town,  rely- 
ing upon  the  assurance  of  an  authorized  recruit- 
ing agent  of  the  town^  that  he  would  receive  such 
pay  as  the  town  paid  other  soldiers.  The  town 
afterwards  voted  to  pay  each  re-enlisted  vet- 
eran f 500,  &c.    JJeld^  that  the  plaintiff  could 


recover  according  to  the  vote.     Haven  v.  Lud- 
low, 41  Vt.  418.  {SUle*  y. Danville,  42  Vt.  282.) 

18.  The  vote.  Under  the  vote  of  a  town 
offering  a  bounty  to  such  as  should  "enlist" 
before  a  certain  date ;— TTeW,  that  this  embraced 
the  case  of  one  who  had  already  enlisted  before 
the  passage  of  the  vote  under  an  expectation  of 
receiving  such  bounty  as  the  town  should  pay, 
and  who  was  afterwards  mustered  into  service 
to  the  credit  of  the  town  on  its  quota  before 
the  date  fixed,  he  then  having  the  right  of 
determining  to  what  town  he  should  be  cred- 
ited; that  his  ''enlistment,"  in  the  sens©  and 
spirit  of  the  vote,  became  complete  by  the 
muster-in,  and  credit  to  the  town's  quota. 
Johnson  v.  Newfane,  40  Vt.  9. 

19.  The  language  of  the  town  vote  was  '*to 
pay  to  each  re-enlisted  veteran  who  has  re- 
enlisted  for  three  years  $500  *  ♦  except- 
ing commissioned  officers,  and  those  who 
have  died  leaving  no  families,  and  deserters." 
The  plaintiff,  being  within  the  terms  of  the 
vote,  after  demand  of  the  bounty  and  refusal 
and  during  his  term  of  service,  brought  his 
action  which  came  on  for  trial  after  he  had 
served  out  his  full  term.  Held,  that  his  right 
of  action  was  perfect  when  the  suit  was  brought, 
and  his  right  to  recover  perfect  at  the  time  of 
trial,  and  that  he  could  recover.  Ha/ttn  v. 
Ludlow,  41  Vt.  418. 

20.  General  offer.  A  soldier,  by  comply- 
ing  with  all  the  terms  and  conditions  of  a  town 
vote  constituting  a  general  offer  of  a  bounty 
to  enlisting  soldiers,  may  recover  the  bounty 
offered,  although  he  did  not  enlist  in  reliance 
upon  the  vote,  nor  was  influenced  by  it  to 
enlist.  Davis  v.  Landgrote,  48  Vt.  442.  But- 
ler V.  Putney,  lb.  481.  HUl  v.  Eden,  41  Vt. 
195.    Jackman  v.  New  Haven,  42  Vt.  591. 

21.  Under  an  open  offer  by  vote  of  a  town 
to  pay  bounties  to  those  who  should  enlist  and 
be  mustered  into  service  to  fill  a  particular 
quota,  they  who  first  comply  with  the  terms  of 
the  vote,  in  number  sufficient  to  fill  the  quota, 
exhaust  the  offer.  The  true  date  of  the  muster, 
and  not  the  date  of  the  muster-roll  [which  was 
dated  back],  was  held  to  govern,  under  the 
vote.     Hunkins  v.  Johnson,  45  Vt.  181. 

22.  A  vote  of  a  town  fo  pay  a  specified 
bounty  to  each  person  who  should  enlist  as  a 
soldier  to  fill  the  town's  quota,  is  a  general  and 
direct  offer  from  the  town  to  such  person  as 
should  so  enlist,  and  becomes  a  binding  con- 
tract by  such  enlistment  and  muster  into  gervice, 
and  no  contract  with  or  assent  of  the  select- 
men is  necessary.  Jackman  v.  New  Haven,  42 
Vt.  591.  Gale  v.  Jamaica,  89  Vt.  610.  Stein- 
berg v.  Eden,  41  Vt.  187.  Hill  v.  Eden,  41 
Vt.  195. 

23.  Nor  will  his  claim  be  affecteid  by  the 
neglect  of  the  Adjutant-General,  or  of  the 
federal  authorities,  to  set  down  his  enlistment  to 
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the  credit  of  the  town  in  its  proper  order,  or  to 
give  the  town  notice;  nor  by  the  mere  omission 
of  the  soldier  to  notify  the  town  of  his  enlist- 
ment. Steinberg  v.  Eden,  Hill  v.  Eden. 
Jackman  v.  Netc  Haven.  But  see  BuckUn  v. 
Sudbury,  43  Vt.  700. 

24.  The  warning  for  a  town  meeting  was : 
**To  see  whether  the  town  will  vote  bounties  to 
supply  the  quota  of  said  town  under  the  recent 
call,  ♦  *  for  300,000  men  to  serve  in  the 
war.  In  case  the  town  shall  vote  to  pay  such 
bounties,  to  raise  and  provide  means  for  the 
same."  The  vote  was:  "That  the  selectmen 
be  instructed  to  borrow  a  sum  not  exceeding 
$3,000  for  the  purpose  of  paying  $300  each  to 
volunteers  that  may  hereafter  enlist  for  the 
war  under  the  recent  call,  ♦  *  payment  to  be 
made  such  enlisted  men  when  mustered  into  the 
service  of  the  United  States."  Held,  (l),that 
there  was  no  such  difference  between  the  warn- 
ing and  the  vote,  as  to  render  the  vote  inoper- 
ative ;  (2),  that  the  only  discretion  left  to  the 
selectmen  was,  as  to  the  amount  of  money  they 
should  borrow ;  (3),  that  the  vote  was  such  a 
general  offer  as  the  soldier  might  comply  with, 
f^id  thereby  entitle  himself  to  the  benefit  of  its 
provisions,  either  with  or  without  the  interven- 
tion of  a  contract  with  the  selectmen.  Mudget 
V.  Johnson,  42  Vt.  423.  Hunkins  v.  Johnson, 
46  Vt.  131. 

25.  Vote  merely  conflmiing  authority 
to  contract.  The  vote  of  a  town,  *'  to  direct 
the  selectmen  to  pay  three  men  the  sum  of 
$300  each,  as  volunteer  soldiers,"  to  fill  a  given 
quota,  was  held  not  to  be  a  general  open  offer, 
but  to  contemplate  the  personal  participation 
of  the  selectmen  in  the  procurement  and  desig- 
nation of  the  men-  Slack  v.  CrafUhury,  43  Vt. 
657. 

26.  Under  a  town  vote  authorizing  the 
selectmen  to  enlist  men  to  be  credited  on  the 
town's  quota,  and  to  pay  such  men  enlisted  a 
sum  not  exceeding  $400  ;—ffeld,  that  to  entitle 
an  enlisted  man  to  recover  a  bounty  under  this 
vote,  he  must  show  that  the  selectmen  agreed 
to  pay  him  a  bounty.  James  v.  Starkshoro,  42 
Vt.  602.  HtcksY.  Lyndon,  42  Vt.  606.  John^ 
son  V.  Bolton,  43  Vt.  303.  Chase  v.  Middlesex, 
48  Vt.  679.  PoQuet  v.  Jiorth  Hero,  44  Vt.  91. 
45  Vt.  275.     auyette  v.  Bolton,  46  Vt.  228. 

27.  A  vote  •*  that  the  selectmen  be  and  are 
authorized  to  pay  a  bounty  not  exceeding  $300 
to  each  volunteer,  &c.,"  is  not  an  open  and 
general  offer,  even  though  the  selectmen  had 
agreed  among  themselves  to  pay  each  volunteer 
$300 ;  but  requires  the  offer  or  promise  of  the 
selectmen  to  the  volunteer,  in  order  to  the 
making  of  a  contract,  though  the  volunteer  may 
have  enlisted  relying  upon  getting  the  $300. 
Johnson  v.  BoUon,  43  Vt.  303.    46  Vt.  228. 

28.  The  vote  of  a  town  to  pay  each  volun- 
teer  soldier  a  bounty  ''not  eseceeding  $500," 


does  not  constitute  an  open  offer,  but  requires 
some  negotiation  with  the  town  officers  to  per- 
fect the  contract  by  fixing  the  sum.  Blodgett 
V.  SpHngfield,  43  Vt.  626. 

29.  Under  a  warning  **to  see  if  the  town 
will  authorize  their  selectmen  to  pay  a  bounty 
to  volunteers  to  fill  the  quota  of  the  town,"  a 
vote  to  instruct  the  selectmen  **  to  pay  $325  for 
each  volunteer  to  fill  our  quota,"  was  held  to 
refer  only  to  the  then  present  call  of  the  gov- 
ernment for  volunteers ;  and  that  the  plaintiff 
to  recover  the  bounty  must  show  a  contract 
with  the  town,  assented  to  by  at  least  two  of 
the  selectmen.  Scott  v.  Cabot,  44  Vt.  167.  See 
Eddy  V.  Landgrove,  44  Vt.  465. 

30.  It  was  voted  in  town  meeting,  that  a 
bounty  be  paid  to  each  soldier  who  had  re-en- 
listed to  the  credit  of  the  town,  or  to  such  of 
his  representatives,  in  case  of  his  decease  with- 
out family,  as  the  selectmen  in  their  discretion 
should  deem  most  just  and  equitable.  Held, 
that  the  administrator  of  the  estate  of  a  deceased 
soldier,  so  enlisting,  must  show,  in  order  to 
recover  the  bounty,  that  the  selectmen  had 
exercised  their  discretion  and  determined  that 
the  bounty  should  be  paid  to  such  administra- 
tor.    Collins  V.  Burlington,  44  Vt.  16. 

31.  Oonclnding  the  contract.  The  de- 
fendant  town  authorized  its  selectmen  to  offer 
a  bounty  of  $225,  to  each  volunteer  to  fill  its 
quota  under  a  certain  call.  Afterwards,  the 
orderly  sergeant  of  the  plaintifTs  company  in 
the  field,  in  behalf  of  another  member  of  the 
same  company,  wrote  to  R,  one  of  the  defend- 
ant's selectmen,  inquiring  what  bounty  the 
town  would  pay  for  volunteers,  and  R  replied 
that  the  town  would  pay  $250.  The  plaintiff 
heard  R*s  letter  read  in  presence  of  his  com- 
pany, and,  relying  upon  the  statement  thereof, 
and  expecting  to  receive  the  bounty,  re -enlisted 
to  the  credit  of  the  defendant,  reserving  the 
right,  as  re-enlisted  men  had  the  privilege  to 
do,  of  changing  his  credit,  before  muster,  to 
any  other  town.  Before  muster,  the  plaintiff 
hearing  that  the  town  of  8  was  paying  a  larger 
bounty,  directed  the  proper  officer  to  change 
his  credit  to  8 ;  but  this  was  never  done,  and 
the  plaintiff  served  to  the  close  of  the  war, 
supposing  he  was  credited  to  8.  The  plaintiff 
gave  the  defendant  no  notice  of  his  enlistment 
to  its  credit  until  after  his  discharge ;  but  the 
defendant  had  the  benefit  of  his  credit.  Held, 
(1),  that  these  facts  tended  to  prove  a  con- 
tract between  the  plaintiff  and  the  defendant ; 
(2),  that  the  plaintiff's  attempt  to  get  his  credit 
changed,  not  perfected,  did  not  prejudice  his 
right  of  recovery ;  (3),  that  the  fact  stated  in 
the  exceptions,  that  **  the  defendant  received 
the  benefit  of  the  plaintiff's  credit,"  tended  to 
prove  that  he  applied  upon  the  quota  named  in 
the  vote,  in  the  absence  of  evidence  that  he 
applied  on  any  other  quota,  or  that  the  town 
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had  another  quote;  (4),  that  earlier  notice  of 
the  plaintiffs  enlistment  was  not  material, 
since  it  did  not  appear  that  the  town  suffered 
any  detriment  by  the  delay.    Chandler  v.  BriM- 

M,  45  vt.  sao. 

32.  8  and  R,  two  of  the  three  selectmen  of 
the  defendant  town,  went  together  to  the 
plaintiff  to  procure  him  to  enlist  to  apply  on 
the  town's  quota.  8  was  permitted  by  R  to 
negotiate  with  the  plaintiff  in  behalf  of  the 
town  for  the  board  of  selectmen,  and  the  con- 
tract was  made  between  the  plaintiff  and  8. 
Jleld,  that  R  must  be  taken  to  have  approved 
the  hiring,  and  the  price  agreed  to  be  paid  by 
8 ;  and  that  the  town,  having  availed  itself  of 
the  credit  of  the  plaintiff  in  pursuance  of  the 
contract,  and  the  contract  having  been  per- 
formed on  his  part,  could  not  repudiate  the 
stipulation  as  to  price,  because  it  was  hurger 
than  R  and  the  third  selectman  understood  it 
to  be.    Barle  v.  WaUinefard,  44  Vt.  867. 

33.  The  selectmen  were  authorized  by  town 
vote  to  hire  men  to  fill  the  quote  of  the  town, 
at  the  best  advantage  ;  and  they  made  con- 
tracU  for  this  purpose  separately.  M,  one  of 
the  selectmen,  contracted  with  the  plaintiff  to 
pay  him  for  his  enlistment  $500  and  as  much 
more  as  the  town  should  pay  any  other  recruit. 
The  town  did  afterwards  pay  some  others  $700. 
Before  such  contract,  the  selectmen  agreed 
together  that  they  would  pay  only  $500  to  any 
recruit ;  but  the  plaintiff  had  no  knowledge  of 
this.  M  and  one  other  of  the  selectmen  after- 
wards were  present  and  acted  officially  and 
took  part  in  the  plaintiff's  muster  into  service, 
such  other  selectman  supposing  the  contract 
was  for  only  $500.  Held,  that  such  other 
selectman  must  be  taken  to  have  known  what 
he  ought  to  have  known,  and  what  M  knew, 
and  what  the  plaintiff  had  good  reason  to  sup- 
pose was  known  to  both ;  and  that  the  official 
participation  of  the  two  selectmen  in  mustering 
the  plaintiff  into  the  service  was,  under  the 
circumstances,  a  ratification  of  the  contract. 
TarbfU  V.  PlyffwiOh,  80  Vt.  429. 

34.  Where  the  selectmen  of  the  defendant 
town,  having  authority  from  the  town,  re- 
quested the  plaintiff,  then  in  the  field,  to 
re-enlist  to  the  credit  of  the  town,  and  offered 
him  a  certain  bounty  therefor,  and  he  did  so, 
relying  upon  such  promise,  and  gave  the  town 
notice  thereof  in  reasonable  time,  and  continued 
in  the  service ; — HM^  that  he  was  entitled  to 
recover  such  bounty,  although,  but  without 
his  fault,  he  was  not  mustered  into  service 
under  such  re-enlistment  for  two  or  three 
months  thereafter,  and  in  the  meantime  the 
town  had  filled  ite  quote  otherwise.  Mann  v 
FairUe,  44  Vt.  672. 

35.  Where  a  town  put  ite  defense  to  an 
action  to  recover  a  soldier's  bounty  on  the 
ground  of  a  fraudulent  representetion,  or  con- 


cealment of  a  physical  defect  which  occasioned 
the  discharge  of  the  soldier  before  service,  but 
after  he  had  been  mustered  in  and  applied  on 
the  town's  quota,  the  court  charged,  that  for  the 
defense  to  prevail,  the  Jury  must  be  satisfied 
that  the  plaintiff  knew  scnnething  material  about 
his  health  or  soundness  which  he  misrepre- 
sented or  concealed,  for  the  purpose  of  incoc- 
ing  the  town  to  enlist  him.  Held  correct ;  bat 
$emble^\l  the  defense  had  been  put  on  the  ground 
of  an  express  warranty,  such  charge  as  to  the 
•oienter  might  have  been  erroneous.  Biehardean 
V.  Ciwuwd,  40Vt.  207. 

36.  The  right  of  a  soldier  to  recover  a  town 
bounty,  where  his  case  falls  within  the  tenns 
of  the  vote,  is  not  affected  by  the  fact  that 
others,  stending  in  the  same  position  with  him- 
self, are  mustered  in  at  the  same  time  to  the 
credit  of  the  town,  more  than  enou^  to  fill  the 
quota.    KiUredge  v.  Walden,  40  Vt.  211. 

37.  Desertion.  The  desertion  of  a  substi- 
tute, after  his  enlistment  and  muster  into  the 
United  8tetes  service,  is  not  a  bar  to  an  action 
for  a  town  bounty  offered  in  favor  of  the  party 
furnishing  the  substitute.  Bogen  v.  Shetbum^ 
42  Vt.  550. 

38.  Nor  does  such  desertion  of  a  volunteer 
bar  his  action  against  a  town  for  the  bounty 
offered.  His  contract  with  the  town  was,  not 
that  he  would  perform  three  years'  service  as  a 
soldier,  but  that  he  would  enter  into  a  omtract 
with  the  United  8tates  so  to  do,  and  be  mus- 
tered into  service  under  that  contract  to  the 
credit  of  the  town ;  and  the  town  gete  the  bene- 
fit it  is  to  receive,  by  his  application  on  ite 
quote,  and  has  no  more  interest  in  the  fact  of 
his  desertion  than  in  the  desertion  of  any  othA* 
soldier  in  the  service.  Bingham  v.  BpringfiM^ 

41  Vt.  82.    (Altered  by  Stat.  1864,  p.  26,  s. 
I.) 

39.  A  town  voted  to  pay  a  bounty  to  such 
veteran  soldiers  as  had  re-enlisted  to  the  credit 
of  the  town,  and  had  not  been  paid  a  bounty, 
excepting  such  as  had  deserted.  The  plaintiff 
had  so  re-enlisted  and  deserted  before  the  pas- 
sage of  the  vote,  but  afterwards  returned  under 
the  President's  proclamation  of  pardon  and 
served  to  the  close  of  the  war  and  was  honor- 
ably discharged.  Held,  that  he  could  not 
recover  under  the  vote.    Barnes  v.  BtUland, 

42  Vt.  622. 

40.  The  plaintiff  was  duly  drafted  as  a 
soldier  and  was  notified  thereof,  and  when  and 
where  to  appear  in  response  thereto.  He  pur- 
posely neglected  to  report  on  the  day  ordered, 
and  on  the  evening  of  that  day  was  arrested, 
and  the  next  morning  was  taken  to  the  provost 
marshal's  office,  was  examined  and  accepted  as 
a  soldier  and  was  put  to  the  credit  of  the 
defendant  town.  He  was  then  committed  to 
prison  and  kept  ten  days,  and  then  was  sent 
forward  to  the  draft  rendezvous  and  thence  to 
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the  froDt»  but  under  charges  for  desertion,  in 
accordance  with  the  regulations  of  the  War 
Department  in  cases  of  such  neglect  to  report. 
These  made  him  liable  to  punishment  under  the 
acts  of  Congress,  which  provided  that  any 
drafted  man  who  should  fail  to  report  afer  due 
notice  shall  be  "deemed  a  deserter."  No 
further  proceedings  were  had  upon  the  charges 
and  the  plaintiff  served  until  the  war  closed, 
and  was  then  mustered  out.  Stat.  1864,  No.  6, 
s.  8,  provides,  that  ''  no  action  shall  be  had  or 
sustained  against  any  town  by  a  soldier,  for 
such  bounty  or  pay,  where  said  soldier  has 
deserted  the  service."  In  an  action  to  recover 
a  bounty  duly  voted  by  the  defendant  town  to 
drafted  men  ]—]Ield,hy  a  majority  of  the  court, 
that  the  plaintiff  could  not  recover ;  and  that 
common  law  courts  have  jurisdiction  of  this 
question  of  desertion,  when  raised  in  defense  to 
such  a  suit.  (Case  distinguished  from  Hulen 
V.  Beilly,  58  Penn.  112.)  Harvey  v.  Peaeham, 
42  Vt.  287. 

41.  The  plaintiff  enlisted  for  the  town  of  G 
and  became  entitled  to  a  bounty  of  $800  when 
mustered  in.  Induced  by  the  offer  of  $600 
paid  him  by  the  town  of  L,  he  deserted  G  and, 
with  the  fraudulent  connivance  of  the  agents  of 
L,  got  himself  mustered  in  to  the  credit  of  L 
upon  its  quota ;  but  the  mustering-in  officer,  on 
the  application  of  the  agents  of  G,  withdrew 
his  credit  from  L  and  set  it  to  G,  and  he  was 
compelled  to  serve  out  his  time.  HeJdy  that 
having  performed  his  contract  with  G,  though 
by  compulsion,  the  plaintiff  could  recover  the 
bounty  promised  by  G.  Bannett  v.  OmWiaU, 
88  Vt.  282. 

42.  InflBknt.  A  minor  having  enlisted  into 
the  military  service  of  the  government  with  the 
consent  of  his  father,  is  entitled,  as  against  his 
father,  to  receive  and  control  such  compensa- 
tion as  he  is  entitled  to  from  the  government, 
or  otherwise,  under  his  enlistment  contract,  as 
also  the  town  bounty  paid  by  the  town  as  an  in- 
ducement to  enter  into  the  enlistment  contract, 
and  to  be  credited  to  the  quota  of  the  town. 
Baker  v.  Baker,  41  Vt.  65. 

43.  This  consent  to  the  enlistment  is  a  vir- 
tual emancipation  or  discharge  of  the  minor 
from  all  obligations  of  service  or  obedience  to 
the  father,  so  long,  at  least,  as  the  enlistment 
contract  exists.  Ih,  Stiles  v.  DanrdUe,  42 
Vt.  282. 

44.  Oonstraction  of  vote.  The  vote  of  a 
town  **  to  pay  the  veteran  soldiers"  a  bounty, 
without  further  specification  of  what  veteran 
soldiers,  was  interpreted  to  apply  to  those 
veterans  whose  service  stood  to  the  credit  of 
that  town.     Ccx  v.  Mount  Tabor,  41  Vt.  28. 

45.  The  plaintiff  on  enlistment  was  induced 
to  set  his  name  to  the  credit  of  the  defendant 
town,  upon  the  promise  of  the  selectmen  that 
the  town  would  pay  him  as  much  bounty  as  it 


should  vote  to  others.  The  town  afterwards 
voted  to  pay  $800  to  each  of  eleven  men  to  fill 
the  deficiency  of  its  quota.  Held,  that  the  vote 
excluded  the  plaintiff,  and  he  could  not  recover. 
ffartwell  v.  Newark,  41  Vt.  887. 

46.  The  warning  of  a  town  meeting  was  "to 
see  what  action  the  town  will  take  in  regard  to 
the  expected  draft  soon  to  be  made,"  Ac,  and 
"to  see  whether  the  town  will  vote  to  pay 
bounties  to  volunteers ;  if  so,  what  bounties." 
At  an  adjourned  meeting  under  this  warning, 
the  town  voted,  **to  pay  each  man  liable  to 
draft  who  has  furnished  a  substitute,"  &c., 
"$600."  Held  (by  a  majority),  that  the  warn- 
ing was  sufficient  to  authorize  the  vote.  Hiekok 
V.  Shelbum,  41  Vt.  409.  Bogers  v.  Shelbum 
42  Vt.  550. 

47.  A  man  liable  to  draft  furnished  and 
paid  a  substitute  who  was  enlisted  and  mustered 
into  service  to  the  credit  of  the  defendant  town 
upon  the  request  of  the  agents  of  the  town  and 
their  assurance  that  the  town  "would  do  what 
was  right  about  it."  The  town  subsequently 
voted  to  pay  each  man  liable  to  draft  who  had 
furnished  a  substitute  $600.  In  an  action  to 
recover  the  bounty,  held  (by  a  majority), 
that  under  Stat.  1862,  No.  88,  such  vote  was 
authorized;— and  held,  that  a  recovery  could  be 
had  under  the  common  count  in  assumpsit  for 
money  paid  to  the  use  of  the  town.    Jb. 

48.  Construction  of  town  votes  in  soldier's 
bounty  case.     Wood  v.  Springfield,  48  Vt.  617. 

49.  A  town  having  16  men  assessed  as  its 
quota  of  the  then  last  call,  under  a  warning, 
"  (8d.)  to  see  if  the  town  will  raise  money  to 
pay  bounties  to  soldiers  who  may  enlist  to  fill 
our  quota  on  said  call,  and  how  much" ;  "(4th.) 
to  see  if  the  town  will  vote  and  pay  bounties 
to  re-enlisted  soldiers  who  have  not  been  paid 
bounties,"— w^,  under  the  8d  article,  to  pay 
each  volunteer  a  sum  named  "  as  town  bounty, 
when  mustered  into  the  service  of  the  United 
States,  to  the  amount  of  the  quota  of  the  town" 
under  that  call;  and,  '^  toted  to  pass  over  the 
4th  article  of  the  warning."  The  plaintiff  .had 
before  this  re-enlisted  in  the  field  to  the  credit 
of  the  town,  and  was  one  of  a  surplus  of  five 
men  furnished  by  the  town  who  had  been 
applied  to  no  quota,  but  stood  as  credits  in 
reduction  of  the  present  quota,  reducing  it  to 
11  men,  which  the  town  knew.  Held,  that  the 
plaintiff  could  not  recover  a  bounty  under  the 
votes ;  that  the  quota  referred  to  in  the  8d  vote 
meant  such  reduced  quota,  and  did  not  embrace 
the  plaintiff ;  that  his  case  fell  within  the  4th 
article  of  the  warning,  and  that  the  vote  "to 
pass  over"  that  article,  was  equivalent  to  a 
vote  to  dismiss  it,  or  to  reject  the  proposition ; 
and  that  a  promise  by  one  of  the  selectmen, 
who  was  recruiting  officer,  to  pay  such  bounty, 
never  being  voted,  did  not  bind  the  town. 
IMngston  v.  Albany,  40  Vt.  666. 
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50.  A  town  havlDg  a  quota  to  fill,  passed  a 
vote  to  i*ay  a  specified  bounty  to  each  volunteer 
who  should  enlist  on  that  quota.  The  plaintiff, 
being  then  in  service,  re-enlisted  and  was  mus- 
tered in  before  said  quota  was  filled,  but  no 
notice  of  such  enlistment  was  given  or  received 
by  the  town  until  after  said  quota  was  ordered 
to  be  filled,  and  was  filled  by  the  town  and  the 
bounties  paid  as  voted.  The  plaintiff  was  in 
fact  applied  upon  a  subsequent  quota  of  the 
town,  for  which  the  town  had  not  voted  a 
bounty.  Upon  these  facts  alone,  held^  that 
the  plaintiff  could  not  recover  the  bounty  voted. 
WUherell  v.  Fletcher,  42  Vt.  409. 

61.  A  soldier  who  had  been  discharged  and 
afterwards  re-enlisted,  cannot  claim  a  bounty 
under  a  town  vote  afterwards  passed  to  pay  a 
bounty  to  veterans  *'  re-enlisted  in  the  field.'' 
Sargent  v.  Ludlow,  42  Vt.  726. 

62.  A  vote  **  to  raise  #325  on  the  grand  list  j 
for  each  volunteer  to  fill  the  quota  of  the  town  > 
under  the  last  call,  &c,"  construed  not  to' 
apply  to  a  deficiency  under  former  calls.  Hatch  I 
V.  Fairfield,  43  Vt.  321. 

63.  A  vote  *•  to  raise  $1000  for  each  white! 
volunteer  to  fill  the  quota  of  the  town  under  the 
call,  &c.,  of  July  18, 1864,  "  construed  to  apply  ^ 
only  to  such  as  should  thereafter  enlist  to  com- 
plete the  quota,  which  was,  and  was  known  to 
be,  partly  filled  by  previous  enlistments.     lb. 

64.  A  town  voted  *'  to  instruct  the  select- 
men to  pay  each  enlisted  man  f  200  when  he 
shall  be  mustered  into  the  service  of  the  United 
States,  up  to  the  number  of  18."  The  plaintiff 
was  one  of  the  first  of  the  18  mustered  into  ser- 
vice and  applied  on  the  town's  quota.  Held, 
that  he  was  entitled  to  recover  the  $200— 
although  he  enlisted  without  expectation  of  the 
bounty  and  without  the  procurement  of  the 
selectmen  ;  and  although  the  selectmen  had 
contracted  with  18  others  for  their  enlistment ; 
and  although  the  town  subsequent  to  the  plain- 
tiff's enlistment  instructed  the  selectmen  not  to 
pay  a  class  of  which  the  plaintiff  was  one ;  and 
although  the  selectmen  notified  the  plaintiff 
before  he  was  mustered  in,  that  they  would  not 
pay  him.     Chase  v.  Middlesex,  48  Vt.  679. 

66.  Where  the  application  for  a  town  meet- 
ing was,  **  to  see  what  course  the  town  will 
take  to  fill  the  quota  of  men  required  of  the 
town  of  Waterbury  under  the  last  two  calls  of 
the  general  government  for  soldiers ;  "  and  the 
warning,  reciting  the  terms  of  this  call,  was, 
**to  see  if  the  town  will  pay  any  additional 
bounty  to  volunteers  from  said  town,  and,  if 
any,  how  much,  or  what  action  they  will  take 
upon  the  subject;  "  and  the  vote  was,  '*to  pay 
each  volunteer  from  this  town  a  bounty  of  $300, 
when  mustered  into  the  United  States  service" ; 
^-Held,  that  this  bounty  was  confined  to  such 
a's  should  enlist  under  the  call  or  calls  made 
before  the  date  of  that  vote,     Wrisley  v.  Water- 


bury,  42  Vt.  228.     Jones  v.  Waterbury,  44  Vt. 
113. 

66.  The  defendant  town  voted  to  pay  a 
bounty  of  $300  to  each  man  who  should  enlist 
into  the  old  regiments,  to  fill  the  town's  quota 
under  a  given  call.  The  plaintiff  enlisted  into 
a  new  regiment,  but  was  actuaUy  applied  on  the 
quota  named  in  the  vote.  Held,  that  this  was 
not  a  compliance  with  the  conditions  expressed, 
and  that  the  plaintiff  could  not  recover  the 
bounty.     Carley  v.  Highgate,  45  Vt.  273. 

67.  The  warning  of  a  town  meeting  was : 
"  To  see  if  the  town  will  raise  asumof  money  to 
encourage  enlistments  in  said  town."  The  vote 
was  :  *'  That  the  sum  of  $300  be  paid  to  each  of 
such  volunteers  as  may  be  enlisted  and  mustered 
into  service  under  the  call  of  the  President  for 
300,000  men,  Oct.  17,  1863,  provided  the  quota 
is  not  filled  ;  and  in  case  the  quota  is  filled,  then 
the  further  sum  of  $200,  to  the  number  of  29 
men."  The  plaintiff  re-enlisted  in  the  field  to 
the  credit  of  the  town,  Dec.  16,  1863,  and  was 
mustered  in  the  same  day,  but  without  knowl- 
edge of  such  vote,  and  not  acting  upon  the 
faith  of  it.  His  muster  roll  was  not  received  at 
the  Adjutant-General's  office  till  between  Jany. 
17  and  21,  1864.  On  and  before  Dec.  25,  1868, 
the  selectmen  had  enlisted  and  caused  to  be 
mustered  in  the  full  quota  of  the  town,  and, 
until  several  weeks  after  and  after  the  bounties 
had  been  paid,  it  was  not  known  that  the  plain- 
tiff had  enlisted.  The  plaintiff  was  in  fact  one 
of  the  first  twenty-two  who  enlisted  after  the 
passage  of  the  vote  and  one  of  the  first  six  who 
were  mustered  in.  lf^W,(l),  that  the  warning  did 
not  confine  the  enlistments  to  such  as  should  be 
made  within  the  territorial  limits  of  the  town ; 
(2),  that  the  plaintiff  was  not  entitled  to  the 
$800  bounty  voted.  Davis  v.  Windsor,  46  Vt. 
210. 

58.  Particular  contracts.  The  plaintiff 
enlisted  as  a  soldier  for  three  years  to  the  credit 
of  the  defendant  town,  for  a  bounty  of  $530, 
and  the  further  agreement  of  the  town  to  pay 
him  as  much  more  as  they  should  pay  for 
any  other  three  years'  man— the  agent  asserting 
that  he  should  fill  the  quota  only  with  three 
years'  men.  The  agent  afterwards  filled  the 
quota  with  one  year  men,  and  paid  one  of  them 
$625.  Held,  that  the  plaintiff  could  recover 
this  difference.  Burbee  v.  WinhaU,  41  Vt. 
694. 

59.  Where  a  town  had  voted  to  pay  recruits, 
when  enlisted,  $200,  and  the  plaintiff  enlisted 
upon  the  payment  of  the  $200  and  the  further 
promise  by  the  selectmen,  that  if  the  town 
should  pay  more  than  $200  bounty  to  any  men 
under  that  call,  they  would  pay  all  alike,  and 
the  town  afterwards  duly  authorized  the  select- 
men to  enlist  four  other  men  required  to  fill  its 
quota,  and  to  use  their  discretion  in  pa3nng 
them  bounties,  and  the  four  men  were  enlisted 
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and  the  selectmen  paid  three  of  them  $400  each ; 
— Heidf  that  as  the  plaintifif  knew  of  the  extent 
of  the  authority  of  the  selectmen,  they  did  not 
make  themselves  personally  liable  to  him  for 
any  increase  of  bounty  in  consequence  of  hav- 
ing transcended  their  authority  from  the  town ; 
but  held,  also,  that  the  testimony  tended  to  prove 
a  personal  undertaking  on  the  part  of  the  select- 
men and  should  have  been  submitted  to  the 
jury.     Le^  v.  Shedd,  42  Vt.  277. 

60.  A  town  that  fills  its  quota,  in  good  faith, 
is  not  bound  to  pay  a  bounty  to  others  who  may 
have  enlisted  and  been  mustered  in  at  an  earlier 
date,  where  the  town  had  no  notice  of  such 
enlistments,  and  they  were  not  applied  on  the 
quota.  This  has  been  repeatedly  adjudged. 
Atwood  y.  Lincoln,  44  Vt.  332.    46  Vt.  218. 

61.  Where  the  selectmen  were  authorized  by 
vote  of  the  town  to  procure  volunteers  and  to 
pay  certain  bounties,  one  of  them  wrote  a  letter 
(not  official)  to  a  soldier  in  the  field,  informing 
him  that  the  town  was  paying  certain  bounties 
to  such  as  should  re-enlist  to  its  credit  and  be 
applied  on  its  quota.  The  plaintiff  on  hearing 
this  letter  read  in  camp  re-enlisted  and  was 
mustered  to  the  credit  of  the  town,  he  relying 
upon  the  information  contained  in  the  letter 
and  expecting  the  bounty.  He  immediately 
gave  notice  to  the  selectmen  of  such  re-enlist- 
ment and  that  he  expected  the  bounty.  Held, 
that  these  facts  did  not  constitute  a  contract 
with  the  town,  and  that  the  plaintiff  could  not 
recover.     Sanders  v.  Bolton,  47  Vt.  276. 

Soldiers  voting— ^e  Sta^tute,  20. 


SPEOinO  PEBFOBMANOE. 

1.  Part  performance— Statute  of  frauds. 
The  ground  for  decreeing  specific  performance 
of  a  contract  falling  within  the  statute  of  frauds, 
where  there  has  been  part  performance,  is  that 
of  fraud ;  not  that  kind  of  fraud  which  consists 
merely  in  the  non-performance  of  a  promise, 
but  something  more  (as  illustrated).  Meach  v. 
Perry,  1  D.  Chip.  182. 

2.  To  a  bill  for  a  specific  performance  of  a 
parol  contract  for  the  sale  of  lands,  the  defend- 
ant may  avail  himself  of  the  statute  of  frauds, 
either  by  plea  or  demurrer,  except  in  certain 
cases ;  as,  where  the  bill  alleges  part  perform- 
ance, &c.    Tb. 

3.  The  objection  to  a  bill  for  the  specific 
performance  of  a  parol  contract,  that  it  is  within 
the  statute  of  frauds,  should  be  taken  by  plea, 
or  in  the  answer ;  otherwise,  it  is  waived. 
Adams  v.  Patrick,  80  Vt.  616.    46  Vt.  151. 

4.  Equity  will  not  refuse  to  decree  specific 
performance  of  a  parol  contract  in  part  per- 
formed, and  so  work  a  forfeiture  of  the  con- 


tract, because  of  some  failure  in  the  performance 
not  incurred  through  gross  negligence  or  bad 
faith,  and  where  compensation  in  damages  can 
be  made  to  the  defendant ;  but  will  provide  in 
the  decree  for  the  satisfaction  of  such  damages. 
lb. 

5.  Discretion.  A  court  of  equity  has  a 
discretion  in  decreeing  a  specific  performance 
of  a  contract,  and  will  not  do  it  where  it  will 
be  useless  and  nugatory  to  the  complainant  to 
have  it  done.    lb, 

6.  Nor,  where  it  is  not  in  the  power  of  the 
defendant  to  perform  it ;  as,  to  convey  a  right 
which  has  already  been  conveyed  to  another. 
Conant  v.  Bellows  Falls  Canal  Co.,  29  Vt.  268. 

7.  Instance.  The  orator  purchased  land 
of  the  defendant  by  verbal  contract,  and  paid 
him  the  price,  upon  the  defendant's  promise 
that  he  would  execute  a  proper  deed  the  next 
morning  and  leave  it  in  tlie  town  clerk's  office 
for  record.  The  defendant  surrendered  pos- 
session, and,  although  the  orator  did  not  take 
actual  possession,  yet  supposing  that  the  deed 
had  been  executed  and  left  as  agreed,  he  sold 
and  got  pay  for  the  land,  and  executed  a  war- 
ranty deed  thereof  to  the  purchaser.  On  a 
bill  for  a  specific  performance,  the  court 
decreed  a  conveyance  by  the  defendant.  Stark 
V.  Wilder,  36  Vt.  752. 


STATUTE. 

I.    Enactment. 
II.    Constitutionality  and  Validity. 

III.  CONSTHUCTION,  OPERATION   AND   EfFECT. 

IV.  Repeal,  and  Effect  Thereof. 

I.    Enactment. 

1.  Old  constitution.  When  the  Governor 
and  Council  suspended  the  passage  of  a  bill 
until  the  next  session  of  the  legislature,  and  at 
the  next  session  it  was  passed  without  amend- 
ment ;~ffeld,  that  it  became  a  law  without 
again  sending  it  to  the  Governor  and  Council. 
Easterbrook  v.  Ia>w,  2  Vt.  185. 

2.  Joint  resolution.  A  joint  resolution 
of  the  two  houses  of  the  General  Assembly,  but 
without  the  approval  of  the  Governor,  has  not 
the  character  of  a  legal  enactment.  The  Gov- 
ernor, under  the  constitution,  is  a  co-ordinate 
branch  of  the  government  and  a  necessary 
party  to  all  acts  of  legislation.  Kellogg  v. 
StaU  Treamrer,  44  Vt.  856. 

3.  At  what  time  a  statute  takes  effect. 
A  statute  which  takes  effect  from  its  passage 
goes  into  operation  on  the  day  on  which  it  is 
approved ;  and  this  has  relation  to  the  first 
moment  of  that  day.  The  statute  repealing  the 
U.  S.  bankrupt  act  of  1841  was  approved  March 
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8,  1848.  Hddy  that  a  petition  in  bankruptcy 
filed  on  that  day  came  too  late  and  must  be 
dismissed.  In  re  Hattfes  (U.  B.  D.  C),  21  Vt. 
619.  In  re  Welman  (U.  8.  D.  C),  20  Vt.  658. 
4.  How  this  must  appear.  The  time 
when  a  statute,  which  is  approved  and  signed 
by  the  executive,  takes  effect,  must  appear, 
and  can  properly  appear  only,  from  the  statute 
itself.    lb. 

IL      CONSTITUTIONALITT   AND  VaLIDITR 

6.  Valid.  A  statute  purporting  to  legalize 
a  defective  proprietary  division  of  the  lands  of 
a  town,  was  Juld  valid.  Forbee  v.  Smithy  1 
Tyl.  88. 

6.  A  special  statute  authorizing,  but  not 
compelling,  one  of  two  administrators  (the 
other  being  absent  in  the  military  service  of  the 
United  States),  to  convey  the  lands  of  the 
estate  to  creditors  in  payment  of  debts  at  an 
appraisal,  with  a  deduction  of  not  exceeding 
25  per  cent.,  was  held  constitutional,  and  such 
deed  valid.    Langdon  v.  Strong,  2  Vt.  284. 

7.  Invalid  —  as  assninlng  Judicial 
powers.  An  act  of  the  legislature  directing 
that  a  particular  deposition  taken  should  be 
read  in  a  certain  cause,  was  held  unconstitu- 
tional and  void,  as  an  attempt  to  exercise 
judicial  powers ;  as  retrospective ;  and  rather 
in  the  nature  of  a  legislative  sentence,  order, 
or  decree,  than  a  law.  Dupy  v.  Wickmre,  1 
D.  Chip.  287.    2Vt.  256. 

8.  —as  taking  away  vested  rights. 
The  judgment  of  the  commissioners  of  claims 
against  an  estate,  not  appealed  from,  is  a  final 
judgment  which  fixes  the  rights  of  the  parties ; 
and  a  special  act  of  the  legislature,  allowing  a 
further  time  for  appeal  after  the  expiration  of 
the  time  limited  by  the  general  law,  is  uncon- 
stitutional and  also,  on  general  principles,  void. 
Batee  v.  Kimball,  2  D.  Chip.  77.  Stamford  v. 
Barrtf,  1  Aik.  814.     2  Aik.  294.    2  Vt.  257. 

9.  An  act  of  the  legislature  authorizing  the 
probate  court,  in  a  particular  case,  to  renew  a 
commission  of  claims  after  the  time  limited  by 
the  general  law  for  such  renewal,  was  held 
void— as  not  general  in  its  operation ;  as  retro- 
spective in  its  effect;  as  taking  away  rights 
vested  by  the  general  law,  and  giving  rights 
extinguished  by  the  same  general  law.  Brad- 
ford V.  Brooke,  2  Aik.  284. 

10.  A  statute  allowing  an  appeal  from  the 
decisions  of  road  commissioners,  already  made, 
was  held  unconstitutional  and  void  as  to  those 
persons  to  whom  damages  and  costs  had  been 
awarded.  WilUame,  J.,  dissenting.  Hill  v. 
Sunderland,  8  Vt.  507.    19  Vt.  90. 

11.  A  special  act  of  the  legislature  discharg- 
ing a  debtor  from  imprisonment  on  execution, 
or  freeing  his  body  from  arrest  for  a  certain 
time,  is  not  authorized  by  the  constitution  of 


this  State.  It  does  not  partake  of  the  character 
of  a  law,  and,  on  the  general  principles  of 
law,  is  void,  and  is  no  protection  in  an  action 
for  an  escape.  Ward  v.  Barnard,  1  Aik.  121. 
Keith  V.  Harrington,  2  Aik.  298.  2  Vt.  174. 
Lyman  v.  Mower,  2  Vt  517.  KendaU  v. 
Dodge,  8  Vt  860. 

12.  A  private  act  of  the  legiskture  relearing 
a  jail  bond,  where  the  condition  was  already 
broken,  was  held  unconstitutional.  Stctrr  v. 
Bobineon,  1  D.  Chip.  257.    2  Vt.  257. 

13.  Betrospectiye,  but  affecting  remedy 
only.  The  sUtute  of  1880,  authorizing  the 
county  courts  to  grant  relief  to  persons  impris- 
oned on  executions  for  torts,  applies  to  those  in 
prison  when  the  statute  was  enacted,  and  is  con- 
stitutional.   Sommere  v.  Johneon,  4  Vt.  278. 

14.  The  statute  of  1818  (G.  S.  c.  40,  s.  14) 
applies  to  leases  made  before  the  passage  of  the 
statute;  which  only  gives  a  new  and  more 
simple  remedy  for  an  existing  right,  and  is 
constitutional.  MaidUone  v.  Stevens,  7  Vt 
487. 

15.  The  betterment  acts,  though  retro- 
spective, are  not  for  this  reason  unconstitu- 
tional.   Brown  v.  Storm,  4  Vt.  87. 

16.  Claim  against  State.  A  petitioner 
under  the  act  of  1881  was  held  to  have  no  claim 
against  the  State  **legally,  or  in  analogy  to  the 
principles  of  law,  or  according  to  the  principles 
of  justice  and  equity,'*  for  money  which  he  had 
been  compelled  to  pay  as  surety  for  one  in  jail, 
who,  having  obtained  a  suspension  act,  departed 
from  the  liberties,  though  said  act  was  after- 
wards adjudged  unconstitutional.  Datkeon  v. 
State,  4  Vt  285. 

17.  Statute  impairing  grant  or  con- 
tract. The  legislature  can  pass  no  act  impur- 
ing  the  rights  or  privileges  of  a  corporation  and 
opposed  to  the  original  grant,  without  its  con- 
sent ;  as,  that  a  turnpike  corporation,  previ- 
ously chartered,  shall  allow  a  certain  class  of 
persons  to  pass  toll  free.  Pingry  v.  Wathhumy 
1  Aik.  264.    27  Vt  152. 

18.  A  grant  of  land  by  a  State  legislature, 
though  made  for  the  purpose  of  public  instruc- 
tion, is  a  contract  which  the  State  has  no  power 
to  impair  by  subsequent  legislation.  Orammar 
School  V.  Burt,  11  Vt.  632. 

19.  Tnmpike  supervision.  The  act  of 
1806,  authorizing  the  appointment  of  turnpike 
inspectors,  and  placing  turnpike  companies 
under  their  supervision  to  order  repairs  made, 
gates  to  be  opened,  &c.,  was  held  constitutional 
as  applied  to  companies  chartered  before  the 
passage  of  that  act ;  and  that  the  inspectors 
might  order  such  repairs  as  were  necessary  at 
the  time  of  the  order,  not  going  l}eyond  the 
charter,  without  regard  to  the  state  of  the  road 
as  first  made  and  accepted  by  the  authorities 
named  in  the  charter.  State  v.  Boeworth,  18 
Vt.  402.    27  Vt.  152. 
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20.  Boldien'  yoting.  The  act  of  Nov.  11, 
1868  (Laws  of  1868,  No.  6),  proTidiog  for 
Kddiers  voting  without  the  State,  -was  held 
unconstitutional  as  respects  the  voting  for 
governor,  lieutenant-governor  and  treasurer; 
and  that,  under  the  State  constitution,  the 
right  of  voting  for  these  officers  can  only  be 
exercised  within  the  State  in  the  '*freeman*s 
meetings*'  to  be  held  within  the  towns  on  the 
first  Tuesday  of  September  in  each  year ;  but 
that  so  much  of  the  act  as  authorizes  such 
voting  for  members  of  Congress,  and  electors  of 
President  and  Vice-President,  is  not  contrary 
to  any  provision  of  the  constitution  of  this 
State,  or  of  the  United  States.  Opinioiu  of  the 
judffei,  ST  Yi.  665. 

21.  Bight  of  trial  by  Jnry.  Any  statute 
which  destroys  or  materially  impairs  the  right 
of  trial  by  jury  according  to  the  course  of  the 
common  law,  in  cases  proper  for  the  cognizance 
of  a  jury,  is  unconstitutional.  Jleld^  that  the 
act  of  1856,  No.  6,  providing  for  a  compulsory 
reference  of  actions,  was  for  this  cause  uncon- 
stitutional PUmpUm  V.  Sameraet,  88  Vt. 
288. 

22.  The  denial  of  the  right  of  trial  by  jury 
to  the  trustee  of  an  absconding  debtor,  is  not 
inconsistent  with  the  constitution  of  this  State, 
or  of  the  United  States.  Huntington  v.  Bishop, 
5  Vt.  186. 

23.  The  tenth  article  of  the  State  Bill  of 
Rights  has  reference  to  that  class  of  criminal 
offenses  usually  denominated  high  crimes,  the 
punishment  of  which  affects  life,  liberty  and 
reputation,  and  exposes  the  offender  to  infamous 
corporal  suffering,  at  the  least,  and  has  no 
application  to  those  minor  offenses  which 
chiefly  concern  the  regulation  of  the  internal 
police  of  the  State.  Red  field,  C.  J.,  in  SUUe  v. 
Conlin,  27  Vt.  818.  In  re  Dougherty,  27  Vt. 
825.  BtaU  v.  Freeman,  27  Vt.  526.  See  infra, 
24. 

24.  Article  10  of  the  Bill  of  Rights,  which 
provides  **that  in  all  prosecutions  for  criminal 
offenses,  a  person  hath  a  right  to  *  *  a  speedy 
public  trial  by  an  impartial  jury  of  the  country," 
applies  to  all  prosecutions  for  crimes  or  mis- 
demeanors, in  the  trial  of  which  ^*the  issue  in 
fact  is  proper  for  the  cognizance  of  a  jury," 
according  to  Article  12.  It  applies  to  minor 
offenses,  such  as  violations  of  the  statute 
prohibiting  the  sale  or  manufactiu*e  of  intoxi- 
eating  drinks.  [G.  S.  c.  94.]  Dicta  contra 
in  State  v.  ConUn,  &c.,  supra,  disapproved. 
8taU  V.  Peterson,  41  Vt.  504. 

25.  The  word  **jury"  as  thus  used  in  the 
constitution  means  a  common  law  jury  of 
twelve  men.    Ih, 

26.  The  provision  of  the  charter  of  the  city 
of  Burlington,  which  professes  to  confer  final 
jurisdiction  upon  the  recorder's  court  to  try 
and  determine  criminal  cases  within  the  juris- 


diction of  a  justice  of  the  peace  to  try  and 
determine,  without  provision  for  a  trial  by 
such  jury  of  twelve  men,  is  imconstitutional. 
lb. 

27.  It  is  not  a  violation  of  the  right  of  trial 
by  jury  under  Ihe  constitution,  to  provide  for 
a  mode  of  trial  without  jury,  or  by  a  jury  of 
less  than  twelve  men,  where  an  appeid  is 
allowed  to  a  court  where  a  trial  by  a  common 
law  jury  can  be  had.  Ih,  Lincoln  v.  Bmith, 
27  Vt.  861. 

See  Constitutional  Law. 

in.      CONSTBUCTION,  OPERATION,  AND  EfFEGT. 

28.  Practical  constmctioii.  The  con- 
temporaneous and  long  established  practical 
construction  of  a  statute  may  have  the  force  of 
a  judicial  determination.  Boyden  v.  BrookUne^ 
8Vt.  284. 

29.  Terms  of  former  statute  employed 
in  new.  Where  terms  or  modes  of  expression 
are  employed  in  a  new  statute  which  had 
acquired  a  definite  meaning  and  application  in 
a  previous  statute  on  the  same  subject,  or  one 
analogous  to  it,  they  are  generally  supposed  to 
be  used  in  the  same  sense ;  and  in  settling  the 
construction  of  such  new  statute,  regard  should 
be  had  to  the  known  and  established  interpre- 
tation of  the  old.  WMtoomh  v.  Rood,  20  Vt. 
49. 

30.  Terms  of  English  statute.  Where 
an  English  statute  which  has  received  a  fixed 
and  well-known  construction,  is  adopted  in  this 
State,  we  take  it  with  the  construction  which  it 
had  received ;  and  this,  upon  the  ground  that 
such  was  the  implied  intention  of  the  legislature. 
Adams  v.  Field,  21  Vt.  256. 

31.  Words  yielding  to  spirit.  In  con- 
struing  a  particular  statute  (G.  S.  c.  126,  s.  52) 
the  court  say :  *  'The  necessity  of  the  case  com- 
pels us  to  include  them  [certain  ofllcers  not 
named],  at  the  expense  oi  forcing  the  construc- 
tion of  the  words  of  the  act,  in  order  to  avoid 
so  gross  an  absurdity  as  the  literal  interpreta- 
tion would  lead  us  into."  Henry  v.  Tilson,  17 
Vt.  479. 

32.  In  construing  statutes,  the  terms  of  a 
proviso  may  be  limited  by  the  general  scope  of 
the  enacting  clause.  So  done,  where  the  pro- 
viso was  in  terms  repugnant  to  the  enacting 
clause.    State  Treasurer  v.  Clark,  19  Vt.  129. 

33.  Under  those  rules  for  the  construction 
of  statutes  which  look  to  the  whole  and  every 
part  of  a  statute  and  the  apparent  intention 
derived  from  the  whole,  to  the  subject  matter, 
to  the  effects  and  consequences,  and  to  the 
reason  and  spirit  of  the  law,  the  court  held 
themselves  at  liberty  to,  and  cUd,  disregard  the 
letter  of  a  statute,  and  attach  to  it  that  meaning 
which  the  legislature  really  intended,  where  the 
words  of  the  statute  were  admitted  to  be  plain 
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and  unambiguous  to  the  contrary,  but  where 
they  were  directly  repugnant  to  the  whole 
spirit  and  intent  of  all  legislation  on  the  same 
subject  and  in  the  same  act,  and  seemed  to 
involve  an  absurdity.  HyegaU  v.  Wardsdoro, 
80  Vt.  746. 

34.  Where  a  statute  is  strongly  derogatory 
to  common  right, no  case  can  be  brought  within 
it  except  such  as  conies  within  its  terms  with 
imperative  necessity.  Famnoorth  v.  Ooodhue, 
48  Vt.  209. 

35.  Whether  prospectiye,  or  retrospec- 
tive.  It  is  an  elementary  principle,  that  all 
laws  are  to  commence  in  future^  and  operate 
prospectively  ;  and  no  one  can  question  the  cor- 
rectness of  the  position,  as  a  general  rule,  that 
no  statute  is  to  be  so  construed  as  to  have  a 
retrospective  operation  beyond  the  time  of  its 
enactment,  unless  the  language  is  too  explicit 
to  admit  of  any  other  construction.  Bennett^ 
J.,  in  JBriggs  v.  Hubbard,  19  Vt.  90.  Lotcry  v. 
ICeyes,  14  Vt.  74.  Wires  v.  Farr,  25  Vt.  41. 
Jiichardsan  v.  Cook,  87  Vt.  599.  Sturgis  v. 
Hull,  48  Vt.  802. 

36.  But  where  such  intent  is  apparent,  and 
a  retrospective  operation  of  the  act  would  not 
impair  an  existing  right  or  inflict  any  wrong ; 
or,  if  such  intent  be  not  manifested  by  the 
form  and  language  of  the  enactment,  still,  if  the 
just  results  would  constitute  a  reason  for  giving 
it  such  operation,  and  it  be  not  restrained  in 
this  respect  by  some  provision  of  it,  such  reason 
would  be  permitted  to  operate,  and  the  act  have 
a  retrospective  effect.  Barrett,  J.,  in  Hine  v. 
Pomeroy,  89  Vt.  228. 

37.  By  R.  8.  c.  88,  s.  9,  it  was  provided 
that  a  judgment  of  a  justice  might  in  certain 
cases  be  vacated  on  petition  to  the  county  court, 
but  not  unless  presented  at  the  first  or  second 
term  after  the  rendition  of  such  judgment.  By 
act  of  1848,  that  limitation  was  repealed,  and 
the  act  provided  that  no  such  petition  should 
be  sustained  "unless  brought  within  two  yearn 
next  after  the  justice  judgment."  Held,  that 
although  it  was  the  intent  of  the  act  of  1843 
that  it  should  be  so  far  retrospective  as  to  reach 
a  case  upon  which  the  previous  statute  had  not 
then  fully  run,  it  did  not  embrace  a  case  where 
the  remedy  was  fully  barred  by  the  revised 
statutes  when  the  statute  of  1848  was  enacted. 
Briggs  v.  Hubbard,  19  Vt.  86. 

38.  A  statute  providing,  or  merely  affecting, 
the.  remedy,  may  apply  to  causes  of  action 
already  existing,  as  well  as  to  those  thereafter 
to  accrue.  Whether  it  does  so  apply,  is  to  be 
determined  from  the  language  of  the  act,  and 
from  the  reason  of  the  thing.  Held,  that  G.  S. 
c.  80,  s.  78,  applied  to  past  defaults  of  a  sheriff 
— it  concerning  the  remedy  only.  Hine  v. 
Pomeroy,  89  Vl.  211. 

39.  So  held  as  to  Stat,  of  1860,  in  relation  to 
invalid  and  informal  levies  of  execution.  Pratt 


V.  Jones.  25  Vt.  808 ;  and  to  Stat,  of  1837,  on 
same  subject.     BeU  v.  Boberts,  18  Vt.  582. 

40.  But  held  contra,  as  to  act  of  1872,  No. 
54,  as  to  the  effect  of  a  past  judgment  to 
account  in  an  action  of  account.  Sturgis  v. 
Hull,  48  Vt.  802. 

41.  Conjunctiye  and  diliiimctiye  clauses. 
It  is  not  uncommon,  in  construing  a  statute,  to 
take  a  conjunctive  clause  in  a  disjunctive  sense, 
where  it  is  obvious  such  was  the  intention  of 
the  legislature.  **Law  and  equity,"  was  con- 
strued as,  law  or  equity.  Barker  v.  Fsty,  19 
Vt.  181. 

42.  Construction  of  the  marriage  act,  where 
the  woid  or  connects  clauses  of  a  sentence,  and 
not  words  only.  Ellis  v.  Hull,  2  Aik.  41. 
Campbell  v.  Shattuek,  2  Aik.  109. 

43.  Directory,  or  mandatory.  A  statute 
cannot  be  construed  to  be  merely  directory,  in 
opposition  to  its  own  direct  negative  terms. 
Warner  v.  Stoekvell,  9  Vt.  9.     17  Vt.  77. 

44.  As  to  when  a  statute  is  directory 
merely,  see  Holland  v.  Osgood,  8  Vt.  276. 
Corliss  V.  Corliss,  8  Vt.  878.  Briggs  v.  Qeorgia, 
16  Vt.  61.  Crosby  v.  School  Hist,  Readsboro, 
85  Vt.  628,  630. 

45.  It  is  said,  that  the  word  *'may"  in  a 
public  statute  means  must.  But  the  law  has 
made  no  new  lexicon  in  this  class  of  cases  to 
give  exceptional  meaning  to  words ;  the  intent 
and  purpose  of  the  legislature  is  the  true  guide 
and  criterion  of  construction,  whether  to 
impose  a  positive  and  absolute  duty,  or  merely 
to  give  a  discretionary  power.  The  word 
**may"  means  must  or  shaU,  only  in  cases  where 
the  public  interest  or  righta  are  concerned,  and 
where  the  public  or  third  persons  have  a  claim, 
de  jure,  that  the  power  should  be  exercised. 
Kellogg  v.  StaU  Treasurer,  44  Vt.  856. 

46.  The  joint  resolution  of  the  general 
assembly  of  1870,  "authorizing"  the  State 
Treasurer  to  pay  in  coin  certain  State  bonds 
issued  before  the  passage  of  the  **  legal  tender 
act," — construed  as  permissive  only,  and  in- 
tended to  enable  the  treasurer  to  conform  to 
the  law  as  then  interpreted  by  the  courts,  and 
so  long  as  that  interpretation  prevailed,  and  no 
more.    lb. 

47.  Where  the  terms  of  a  statute  leave 
room  for  any  administrative  discretion  to  be 
exercised,  it  cannot  be  interpreted  to  be  manda- 
tory. And  a  statute  directing  the  mode  of  pro- 
ceeding by  public  officers  is  to  be  deemed 
directory,  and  a  precise  compliance  is  not  to  be 
deemed  essential  to  the  validity  of  the  proceed- 
ings, unless  so  declared  by  statute.  Free  Press 
Assoc.  V.  Nichols,  45  Vt.  7. 

48.  Statute  of  1867,  No.  61,  "An  act 
relating  to  State  printing,"  construed  and 
applied.    H). 

49.  Bemedial.  A  statute  which  gives  to  a 
party  aggrieved  a  right  to  recover  cumulative 
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damages— as,  double  damages  and  costs — or  a 
fixed  compensation  for  an  injury,  though 
denominated  a  forfeiture,  is  treated  as  a  reme- 
dial and  not  a  penal  statute.  Burnett  v.  Ward^ 
42  Vt.  80.  Newman  v.  WcUte,  43  Vt.  587. 
SpauldtngT,  Cook,  48  Vt.  146.  See  Usury,  86, 
87. 

60.  Prohibitory.  Where  a  statute  pro- 
hibits a  thing  to  be  done,  an  act  done  in  contra- 
vention of  the  prohibition  must  be  adjudged 
inoperative  and  void,  if  the  statute  cannot  be 
otherwise  made  effectual  to  accomplish  the  ob- 
ject intended  by  its  enactment.  Bank  of  But- 
land  V.  Parsons^  21  Vt.  199.  Nelson  v.  DenUon, 
17  Vt.  78. 

51.  —by  implication.  Where  a  statute 
imposes  a  penalty  for  doing  an  act,  it  impliedly 
prohibits  the  act  and  makes  it  illegal,  and  no 
right  of  action  can  be  based  upon  such  illegal 
act,  in  favor  of  a  party  to  it.  Territt  v.  Bart- 
leU,  21  Vt.  184.  Bancroft  v.  Dumas,  lb.  456. 
Oomersey.  FM<<?r,  32  Vt.  828.  Howe  y,  Stewart, 
40  Vt.  146.  There  is  no  difference  between 
such  a  statute  and  one  which  expressly  pro- 
hibits the  act  and  imposes  a  penalty.  Aiken  v. 
BUusdell,  41  Vt.  655. 

52.  Statute  constming  former  one.  A 
statute  which  in  form  declares  what  construc- 
tion or  application  shall  be  given  to  a  former 
statute,  has  no  other  effect  than  to  change  the 
law  from  the  date  of  the  passage  of  the  last  act, 
and  does  not  affect  a  past  suit  or  transaction. 
Johnson  V.  Better,  37  Vt.  641. 

53.  A  statute  amending  a  prior  one  by 
declaring  that  it  shall  be  amended  so  as  to  read 
in  a  given  manner,  has  no  retroactive  effect,  but 
is  to  be  treated  as  a  new  enactment  as  to  any 
new  provisions  ;  and  as  to  such  part  as  is  copied 
without  change,  this  is  not  to  be  considered  as 
repealed  and  again  enacted,  but  to  have  been 
the  law.    Kelsey  v.  Kendall,  48  Vt.  24. 

54.  Statute  form.  A  form  prescribed  by 
statute  must  be  followed  in  every  essential  par- 
ticular ;  but  not  every  verbal  variance,  either 
in  the  omission  or  addition  of  words,  will 
vitiate.  If  the  matter  intended  appears  with 
sufficient  certainty  from  the  whole  instrument, 
the  purpose  of  the  statute  is  answered.  [Ap- 
plied to  a  warning-out  process].  Shrewsbury 
V.  Mount  Holly,  2  Vt.  220. 

55.  Oompilation.  The  several  acts  of  the 
compilation  of  1797  are  not  to  be  considered  as 
prior  and  subsequent  acts,  but  as  passed  simul- 
taneously and  constituting  parts  of  one  general 
system.  Ashley  v.  Harrington,  1  D.  Chip.  348. 
8  Vt.  98. 

IV.    Repeal,  and  Effect  Tbebeof. 

56.  Bepeal  by  implication.  A  subsequent 
statute  revising  the  whole  subject  matter  of  a 
former  one,  and  evidently  intended  as  a  substi 


tute  for  it,  operates  to  repeal  it,  although  with- 
out express  words  to  that  effect.  Farr  v. 
Bracken,  30  Vt.  844.  Oiddings  v.  Cox,  81  Vt. 
607.    Haynes  v.  Bourn,  42  Vt.  690. 

67.  To  repeal  a  statute  by  implication,  there 
must  be  such  a  positive  repugnancy  between 
the  provisions  of  the  new  law  and  the  old,  that 
they  cannot  stand  together,  or  be  consistently 
reconciled.     Ide  v.  Story,  47  Vt.  62. 

58.  A  statute  entitled  as  *'in  amendment 
of  *'  a  former  statute,  and  which  enacts  that  the 
former  statute  **  shall  read  as  follows,"  and 
then  recites  the  former  statute,  omitting  one  of 
its  provisions,  was  held  to  be  a  substitute  for 
the  former  and  to  be  a  repeal  of  it,  so  far  as  it 
differed  from  the  act  last  passed— that  is,  the 
omitted  part  stood  repealed.  Bamet  v.  Wood- 
bury, 40  Vt.  266. 

59.  Effect  on  pending  suit.  The  repeal, 
without  a  saving  clause,  of  a  statute  authorizing 
a  penal  action,  ends  an  action  upon  it  pending, 
and  the  action  will  be  dismissed  on  motion. 
Sumner  v.  Cummings,  28  Vt.  427. 

60.  The  repeal  of  a  statute  prescribing  a 
particular  mode  of  trial,  will  not  operate  to 
abrogate  the  proceedings  already  had  under  it, 
but  they  will  be  preserved  and  united  with  pro- 
ceedings under  the  new  statute,  unless  in  cases 
where  that  is  clearly  impracticable.  Danforth 
V.  Smith,  28  Vt.  247. 

61.  The  statute  of  1851  (G.  S.  c.  4,  s.  19), 
providing  that  the  repeal  of  a  statute  shall  not 
operate  to  defeat  actions  brought  upon  such 
statute,  applies  to  all  cases  which  depend  upon 
such  statutes  for  their  form  and  vitality  ; — as, 
the  statute  of  1850  in  relation  to  invalid  and 
informal  levies  of  execution  {Pratt  v.  Jones, 
25  Vt.  808);  and  G.  8.  c.  80,  s.  78,  in  relation 
to  suits  against  the  sureties  of  sheriffs  {Hine 
V.  Pomeroy,  89  Vt.  211);  and  it  is  not  limited 
in  its  effect  to  cases  of  formal  repeal  in  literal 
terms,  but  applies  to  cases  where  the  provisions 
on  which  such  actions  depend  have  ceased  to  be 
operative  by  reason  of  other  enactments.  Hine 
V.  Pomeroy. 

62.  The  repeal  of  the  statute  requiring  ae 
parte  depositions  to  be  filed  80  days  before 
being  offered  in  evidence,  was  held  to  make 
such  a  deposition  admissible,  though  not  filed, 
where  it  had  been  taken  more  than  80  days 
before  the  term.  Armstrong  v.  Chriswold,  28 
Vt.  376. 

63.  —on  rights  fixed.  A  right  acquired 
under  a  statute  while  in  force— as,  a  settlement 
—does  not  cease  by  a  repeal  of  the  statute. 
Starksboro  v.  Hinesburgh,  18  Vt.  215. 

64.  The  statute  of  1820  provided  that  no 
person  employed  in  the  practice  of  physic  and 
surgery,  Ac,  "  shall  hereafter  have  any  right 
to  make  any  demand  for  the  same,  or  shall  be 
entitled  to  the  benefit  of  law  for  the  collection 
of  his  fees,"  &c„  unless  licensed,  &c.     Held^ 
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that  the  repeal  of  this  act  did  not  enable  one 
unlicensed  to  recover  for  medical  services  ren- 
dered  before  the  repeal.  Wcumer  v.  Baxby^  12 
Vt.  146. 


BUBBCBIPTION. 

1.  A  subscription  made  to  the  University  of 
Vermont  for  the  purpose  of  erecting  college 
buildings,  accepted  by  the  corporation  and  upon 
the  faith  of  which  expense  has  been  incurred,  was 
hM  to  be  upon  sufficient  consideration,  and 
mutual,  and  binding.  Unieermtif  v.  BiuU,  2 
Vt.  48.    9  Vt.  298.    24  Vt.  196. 

2.  The  defendant  signed  a  subscription 
paper  for  the  erection  of  certain  coU^e  build- 
ings, promising  to  pay  **t50,  in  labor  or 
materials,  at  his  option,  another  season.*'  Heldy 
that  no  special  demand  of  pajrment  or  notice 
was  necessary,  where  the  defendant  had  knowl- 
edge that  the  work  was  going  on.    lb, 

3.  In  an  action  upon  a  subscription  for  a 
college,  it  was  AM  to  be  a  good  defense  that 
the  subscription  was  obtained  by  false  repre- 
sentations, and  by  the  procuring  of  other 
apparent  but  unreal  subscriptions,  as  an 
inducement  fat  others  to  subscribe,  &c.  Mid- 
dUbury  College  v.  Loomis,  1  Vt.  189.  Same  v. 
FtMumwem,  1  Vt.  212. 

4.  In  an  action  on  the  defendant's  subscrip- 
tion for  the  building  of  a  meeting  house; — 
ffeid^  that  he  could  not  prove  in  defense,  that 
the  plaintiffs  agent  procured  such  subscription 
upon  the  verbal  assurance  that  he  wanted  the 
defendant's  signature  to  influence  others  to 
sign,  and  that  if  he  would  sign  he  should 
never  be  called  on  to  pay.  BlodgeU  v.  Morrill, 
20  Vt.  509.    24.  Vt  477. 

6.  And  held,  that  it  was  not  a  defense  that 
a  subscription  upon  the  same  paper,  previous 
to  the  defendant's,  had  been  obtained  by  like 
assurances.    lb. 

6.  Where  subscriptions  were  made  to  a 
college  to  create  a  permanent  fund  for  its  sup- 
port,  conditioned  that  a  certain  amount  should 
be  subscribed  in  order  to  the  subscriptions 
becoming  binding,  and  that  if  the  college  should 
receive  a  sum  beyond  that,  then  the  subscrip- 
tions should  be  reduced  pro  rata;— Held,  that 
a  reduction  of  the  subscriptions  below  the 
minimum  named,  by  the  votes  and  acts  of  the 
college,  or  the  substitution  of  land  for  cash 
payments,  operated  to  release  any  subscriber 
not  assenting  thereto.  Middlebury  College,  v. 
Wmiamton,  1  Vt.  212. 

7.  The  defendant,  with  others,  signed  a  sub- 
scription paper  agreeing  to  pay  the  sum  set 
against  theb*  names  respectively  to  the  treas- 
urer of  the  State,  towards  the  building  of  a 
State  House  at  Montpelier,  where  they  resided. 


The  act  for  the  building  of  the  State  House  was 
conditioned  upon  the  inhabitants  of  Montpelier 
paying  into  the  treasury  a  certain  sum.  The 
State  House  was  built.  HM,  that  the  defend- 
ant's contract  was  not  void,  as  being  either 
without  consideration,  or  against  public  policy, 
and  that  an  action  lay  thereon  in  the  name 
either  of  the  treasurer,  or  (by  statute)  of  the 
State.  8taU  Treamirer  v.  Crou,  9  Vt.  289. 
24  Vt.  196. 

8.  Where  the  subscriptions  to  a  subscrip- 
tion paper  for  the  building  of  a  meeting  house 
were  made  payable  to  the  treasurer  of  a  certun 
religious  society,  but  (as  construed)  independ- 
ent of  the  society  ;—Held,  that  the  subscriptions 
should  be  understood  not  as  promises  to  the 
society,  but  to  the  plaintiff  who  was  treasurer, 
as  a  trustee  for  the  subscribers ;  and  that  an 
action  thereon  lay  in  his  name.  BlodgeU  v. 
IforriU,  20  Vt.  609.    8  Vt,  288. 

9.  The  defendant,  with  others,  signed  a 
subscription  paper  by  which  he  agreed  to  pay 
the  plaintiffs,  an  incorporated  academy,  flOO, 
for  the  purpose  of  enabling  the  plaintiffs  to  pay 
the  debts  of  the  academy,  provided  that  the 
sum  of  9;20,000  should  be  subscribed  by  a  day 
named.  The  plaintiffs  procured  the  full  sum  to 
be  subscribed  by  the  day  named,  and  incurred 
expenses  in  so  doing.  Held,  that  the  agree- 
ment disclosed  a  sufficient  consideration ;  that 
the  relation  of  the  defendant  to  the  other  sub- 
scribers and  to  the  plaintiff  estopped  him  from 
denying  the  obligation  of  his  subscription,  and 
that  be  was  liable  in  an  action  thereon.  Trop 
Academy  v.  Nelaon,  24  Vt.  189. 

10.  Defendant  subscribed  $26,  to  help 
plaintiffs  rebuild  their  mill,  upon  condition  that 
their  creditors  would  "sign  a  paper  not  to 
embarrass  or  molest  them  for  three  years." 
Theb*  creditors  signed  a  paper  agreeing  to  for- 
bear, if  plaintiffs  would  pay  them  in  certain 
instalments  commencing  within  the  three  years 
and  extending  beyond,  and  would  not  file 
a  petition  in  bankruptcy.  The  defendant  after- 
wards, not  knowing  but  the  condition  of  his 
subscription  had  been  complied  with,  paid  flO 
upon  it  and  promised  to  pay  the  balance.  He 
afterwards  sued  to  recover  back  the  flO  paid 
and  judgment  was  rendered  against  him.  In 
an  action  to  recover  the  balance  of  the  subscrip- 
tion;—^<rW,  (1),  that  the  condition  had  not 
been  complied  with ;  (2),  that  the  payment  of 
part,  under  the  circumstances,  was  not  a 
waiver,  and  the  promise  to  pay  the  balance 
was  without  consideration ;  (8),  that  said  judg- 
ment was  not  conclusive  upon  his  rights  in  this 
case.  Judgment  for  defendant.  Fett  v.  Dam$, 
48  Vt.  606. 
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SUNDAT. 

1.  Sunday  contract.  A  contract  for  the 
■ale  or  exchange  of  horses,  made  in  the  usual 
way  and  under  the  circumstances  which  usually 
attend  those  transactions,  is  a  **  secuktr  ktbor 
and  employment,"  prohibited  by  the  statute  to 
be  performed  on  the  Lord's  day,  and  if  con- 
cluded on  that  day,  is  therefore  void ;  and  a 
warranty  given  in  such  trade  cannot  be  en- 
forced. L^im,  V.  Btnmg,  6  Vt.  219.  MaUock$y 
J.,  dissenting. 

2.  A  promissory  note  made  upon  Sunday, 
not  being  a  work  of  necessity  or  charity,  is 
void,  although  done  in  consummation  of  a  pre- 
vioiis  contract.  Lowboy  ▼•  Whipple,  18  Vt. 
879. 

3.  If  a  promissory  note  is  signed  and  abso 
lutely  imd  unconditionally  delivered  to  the 
payee,  or  his  agent,  on  Sunday,  no  recovery 
can  be  had  upon  it  without  a  subsequent 
promise  to  pay  it,  or  acknowledgment  of  it  as 
a  subsisting  obligation.  Q<m  v.  WhUney,  27 
Vt.  278. 

4.  If  made  upon  Sunday,  but  not  delivered 
until  upon  a  subsequent  secular  day,  it  is  valid, 
taking  effect  only  upon  delivery.  Ih,  Low- 
joy  V.  WMppU,  18  Vt.  879. 

5.  A  contract  made  upon  Sunday  in  another 
State  is  no  violation  of  the  statute  of  this  State, 
and  is  not  so  far  eont/ra  bonos  mores  at  common 
law,  that  it  cannot  be  enforced  in  this  State. 
Adame  v.  Gay,  19  Vt.  858. 

6.  BatiflcatUm.  Ck>ntracts  made  upon 
Sunday  are  not  tainted  with  any  general 
illegality;  they  are  illegal  only  as  to  the  time 
in  which  they  are  entered  into.  It  is  not  suffi- 
cient to  avoid  them,  that  they  have  grown  out 
of  a  transaction  upon  Sunday ;  they  must  be 
finally  closed  on  that  day;  and  although 
dosed  on  that  day,  yet  if  affirmed  upon  a 
subseq^nt  day,  they  then  become  valid.    lb, 

7.  Where  a  contract,  made  upon  Sunday, 
remains  executory  upon  both  sides,  it  is  simply 
void  until  subsequently  affirmed  by  mutual 
consent.  Where  either  party  has  done  any- 
thing under  it,  he  may  demand  restitution  of 
the  thing  delivered,  or  where  that  is  impracti- 
cable, compensation,  and  thus  put  the  other 


party  to  his  election,  whether  to  affirm  or  dis- 
affirm the  contract.  If  he  declines  to  make 
restitution  or  compensation,  this  is  an  affirm- 
ance of  the  contract.    lb. 

8.  Where  a  horse  was  sold  on  Sunday  and  a 
note  given  therefor  on  the  same  day; — Heid, 
that  the  subsequent  retaining  of  the  horse  with- 
out offer  to  return,  and  payments  upon  the 
note,  were  an  affirmation  and  ratification  of  the 
note.     Sumner  v.  Jones,  24  Vt.  817. 

9.  An  award.  An  award  made  and  pub- 
lished on  Sunday,  where  the  hearing  was  com- 
menced on  Saturday  and  prolonged  until  after 
midnight,  was  held  not  void ;  but,  if  void,  that 
a  subsequent  promise  to  pay,  ratified  and  con- 
firmed it.  Sargeant  v.  Butts,  21  Vt.  99. 
Blood  V-  Bates,  81  Vt.  147. 

10.  Work  of  necessity  and  charity. 
Healing  the  sick,  or  employing  a  physician  so 
to  do,  upon  Sunday,  is  a  work  of  '^necessity 
and  charity,"  excepted  from  the  prohibition  of 
the  Sabbath  act  (G.  S.  c.  98) ;  and  a  contract 
therefor  made  upon  Sunday  is  valid.  Smith  v. 
Watson,  14  Vt.  882. 

11.  Labor  done  in  the  making  of  maple 
sugar  upon  Sunday,  "where  it  was  necessary 
in  order  to  save  a  great  waste  of  sap,*'  was  held 
to  be  "work  of  necessity"  under  the  Sabbath 
act.     Whiteomb  v.  Gtiman,  85  Vt.  297. 

12.  Traveling— Town.  A  town  is  not 
liable  to  one  who  is  unlawfully  traveling  on 
Sunday,  for  an  injury  occasioned  by  the  insuffi- 
ciency of  its  highway.  Johnson  v.  Irasburgh, 
47  Vt.  28. 

13.  The  necessity  which  will  excuse  one  for 
traveling  on  Sunday  must  be  real  and  not 
fancied.  It  is  not  an  honest  belief  that  a  neces- 
sity for  traveling  exists,  but  the  actual  exist- 
ence of  the  necessity  which  renders  traveling 
on  Sunday  lawful,    lb, 

14.  A  Journey  on  Sunday  to  visit  one's 
children  who  are  away  from  home  is  not  unlaw- 
ful ;  and  the  statute  prohibiting  travel  on  that 
day  "except  from  necessity  and  charity,"  does 
not,  in  such  case,  bar  a  recovery  for  an  injury 
received  on  such  Journey  through  the  insuffi- 
ciency of  a  highway.    McClary  v.  Lowell,  44 

Vt.  lie. 
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I.    PowiB  TO  Tax;  Natubb  op  Tax. 
II.    Taxable  PhtasoNs  and  Property. 

III.  Voting  and  AseBssiNO  Taxes. 

IV.  Collecting. 

1.  Ths  rate  bill  and  %Mrrant. 

2.  Powers  and  duUee  of  eoUeet&r. 
8.  Ju$tifleation  by  ooU^^ct&r. 
4.  Colleetor^s  liability, 

V.    Remedies  for  Wrongful  Taxation 

1.  AgainH  the  town. 

2.  Against  selectmen,  and  listers. 
VI.    Sale    of    Lands     for    Taxes;— Tax 

Titles. 

1.  General  rules. 

2.  Bate  UU  and  warrant. 
8.  AdwrtisemerU ;    publieation  ;     rec- 
ord; certificate. 

4.  Sale;  return;  record. 

5.  Other  requirements  —  bond,   oath, 

do. 

6.  The  purchaser^right  acquired,  dte. 

I.    Power  to  Tax  ;  Nature  of  Tax. 

1.  Ghrant  from  State.  It  is  only  where 
exemption  from  taxation  forms  a  condition  or 
consideration  of  a  grant  from  the  State,  that 
the  legislature  is,  by  the  constitution,  depriyed 
of  the  power  to  tax  the  thing  granted ;  that  is, 
where  so  to  do  would  impair  the  obligation  of 
the  contract.  Herrick  v.  Randolph,  18  Vt. 
525.    27Vt.  146. 

2.  SitOfl  of  liroperty.  The  doctrine  that 
the  situs  of  personal  property  follows  the  domi- 
cile of  the  owner,  is  subject  to  the  limita- 
tion, that  the  State  within  whose  jurisdic- 
diction  it  is  actually  situate  has  as  entire 
dominion  over  it,  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  over 
immovables  situate  there ;  and  this  extends 
to  the  power  of  taxation,  &c.  CatUn  v.  Hull, 
21  Vt.  152. 

3.  H,  a  resident  of  New  York,  inherited 
from  ^is  father,  who  at  his  death  was  a  resident 
citizen  of  this  State,  personal  estate  consisting 
of  debts  due  from  solvent  debtors  resident  in 
this  State,  evidenced  by  promissory  notes; 
and  he  appointed  the  plaintiff,  a  resident  of 
this  State,  his  agent,  upon  a  salary,  to  manage 
the  property,  with  discretionary  power  to  col- 
lect and  re-loan  and  keep  on  interest.  Held, 
(1),  that  such  property  was  embraced  in  Stat. 
1844,  No.  9,  for  purposes  of  taxation,  as  per- 
sonal estate  "held  in  trust"  by  **an  agent,"  and 


was  properly  set  in  the  list  to  'the  plaintiff  aa 
agent"  of  H  ;  (2),  that  the  legislature  had  the 
right  to  tax  property  so  situated,    lb. 

4.  The  owner  of  the  stocks  of  other  States 
of  the  United  States,  residing  in  this  State,  may 
be  legally  assessed  and  taxed  therefor  in  this 
State.     Webb  v.  BurU'ngton,  28  Vt.  188. 

5.  Delegation  of  power— By-law.  Under 
a  village  corporation  act  empowering  the  cor- 
poration to  make  by-laws  relating  to  their  com- 
mon and  the  shade  and  ornamental  trees  thereon, 
and  to  raise  taxes  to  carry  into  effect  any  legal 
vote  or  by-law,  a  tax  laid,  according  to  a  vote, 
for  building  a  fence  around  and  inclosing  the 
common,  was  sustained.  Hutchinson  v.  PreUt, 
11  Vt.  402. 

6.  Temifl—"  Public  taxes."  The  charter 
of  the  town  of  Wheelock,  granted  by  the  State, 
conveying  the  territory  to  the  Presideiit  of 
Dartmouth  College,  provided  that  the  lands 
should  be  free  and  exempt  from  public  taxes,  so 
long,  &c.  Held,  that  this  was  not  an  exemp- 
tion from  local  municipal  taxes,  such  as  town, 
parish,  district  and  village  taxes,  assessed  upon 
and  to  be  expended  for  the  use  and  immediate 
benefit  of  the  particiflar  municipality.  Morgan 
V.  Cree,  46  Vt.  773. 

7.  Tax  not  "  a  contract  debt."  A  tax  is 
not  a  contract  express  or  implied,  nor  properly 
a  debt.  Johnson  v.  Howard,  41  Vt.  122.  Web- 
ster V.  Seymour,  8  Vt.  140. 

8.  The  acts  of  congress  exempting  a  soldier 
from  arrest  for  any  **  debt  or  contract,"  do  not 
protect  him  from  arrest  for  non-payment  of  a 
tax  upon  taxable  property  set  in  the  list  against 
him,  before  his  enlistment.  Webst^  v.  S^- 
mour. 

9.  A  town,  summoned  as  trustee,  cannot 
apply  upon  its  indebtedness  to  the  principal 
defendant  an  unpaid  town  tax  against  him. 
JohTison  V.  Howard,  41  Vt.  122. 

10.  The  State,  town,  &c.,  to  which  a  tax  is 
payable  is  not  a  creditor  in  such  sense  as  that 
the  doctrine  of  fraud  in  law,  as  to  change  of 
possession  of  chattels  sold,  applies.  Daniels  v. 
Kelson,  41  Vt.  161. 

11.  The  assessment  of  a  tax  does  not  create 
a  debt  that  can  be  enforced  by  suit,  and  the  tax 
does  not  draw  interest,  either  before  or  after 
demand  of  payment.  Shaw  v.  PeckeU,  26  Vt 
482.  (1861.) 

12.  Where  the  collector  arrested  a  tax-payer 
for  the  purpose  of  enforcing  payment  of  inter- 
est upon  the  Ux  ;—Held,  that  the  arrest  was 
illegal,  for  that  no  interest  was  chargeable  upon 
taxes,  although  the  tax-payer,  in  this  case,  had 
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neglected  and  refused  for  more  than  five  years 
after  demand  made,  to  pay  the  tax,  and  had 
been  out  of  the  State.    IK 

13.  When  an  "incumbrance."  Incase 
of  a  non-resident  proprietor,  taxes  become  an 
incumbrance  upon  the  land  when  the  constable 
has  made  a  list  of  the  land  and  the  taxes  assessed 
thereon,  and  deposited  the  same  in  the  town 
clerk's  office  for  record,  according  to  C.  S.  c. 
81,  s.  24.    HutetUm  v.  Moody,  84  Vt.  433. 

II.    Taxable  Persons  and  Pbopebtt. 

14.  Idiot.  Under  the  listing  law  as  exist- 
ing in  \%^,—Eeld,  that  an  idiot  was  not  sub- 
Ject  to  be  assessed  and  taxed  for  money  on  hand, 
or  due.  Hunt  v.  Lee,  10  Vt.  297.  14  Vt. 
346. 

15.  Town  of  residence.  Under  a  statute 
requiring  personal  property  to  be  set  in  the  list 
and  taxed  in  the  town  where  the  owner  resides; 
— Heldy  that  such  a  tax  assessed  in  any  other 
town  is  illegal  and  void  ab  initio,  for  want  of 
jurisdiction ;  and  that  the  collector  is  liable  in 
trespass  or  trover  for  enforcing  the  collection  of 
it;  and  this  is  so,  although  the  owner  gave  his 
list  in  such  town,  specifying  such  property  for 
taxation — he  not  consenting  to  the  final  enforce- 
ment of  the  tax.    Bloody.  8ayre,  17  Vt.  609. 

16.  On  the  question  of  residence  for  the 
purposes  of  taxation,  the  plaintiff,  for  the  pur- 
pose of  showing  that  he  was  not  taxable  in  the 
defendant  town  on  the  1st  of  April,  proved  that 
his  name  was  in  the  grand  list  of  another  town 
(B)  for  that  year,  and  listed  at  $3000  for  money 
on  hand  and  debts  due,  and  that  he  paid  taxes 
thereon  for  that  year.  Held,  that  it  was  com- 
petent for  the  defendant  to  prove  that  the  plain- 
tiff was  not  assessed  by  the  listers  of  town  B, 
but  that  they  took  his  list  as  he  offered  it,  and 
upon  his  own  proposition.  Afann  v.  Clark,  33 
Vt.  55. 

17.  The  plaintiff,  then  residing  in  Randolph, 
during  the  winter  of  1854-5  hired  a  farm  in 
Braintree  for  one  year  from  the  1st  day  of  April 
following,  With  the  view  of  living  there  the  next 
season.  In  March,  1855,  he  moved  all  his 
wood  and  furniture,  and  most  of  his  provisions, 
from  Randolph  to  this  farm.  A  former  occu- 
pant, whose  term  expired  March  31,  was  not 
ready  to  leave  on  that  day,  and  did  not  leave 
until  April  3d.  March  3l8t  (Saturday),  the 
plaintiff  took  his  wife  and  family,  his  cow,  the 
remainder  of  his  provisions  and  a  few  cooking 
utensils,  and  leaving  Randolph  and  not  intend 
ing  to  return  there,  went  to  the  house  of  his 
brother-in-law  in  Brookficld,  near  the  farm 
which  he  had  hired,  and  remained  there  until 
April  4,  when  he  moved  to  the  farm  and  lived 
there  for  the  remainder  of  the  year.  Held,  that 
his  residence  began  at  Braintree  when  it  ended 
1^  Randolph,  and  that  he  was  subject  to  assess- 


ment and  taxation  as  a  resident  of  Braintree  on 
the  first  day  of  April,  1855.    lb. 

18.  Held,  that  where  the  right  to  tax  a  person 
in  a  particular  town  is  the  question,  the  burden 
is  upon  the  town,  claiming  the  right,  to  prove 
that  such  person  was  legally  set  in  the  list  and 
taxable  in  such  town.  Hurlburt  v.  Oreen,  41 
Vt.  490.     8.  a  42  Vt.  316. 

19.  Where  it  appeared  that  a  person  was 
taxable  either  in  town  A,  or  in  town  B,  and  the 
evidence  as  to  which  town  was  equally  balanced; 

Held,  that  it  was  error  to  charge  that  the  fact 
that  he  was  not  listed  in  town  B  and  had  not  re- 
turned a  list  anywhere,  furnished  an  intendment 
in  favor  of  town  A  [claiming  the  tax],  on  the 
ground  that  it  is  the  policy  of  the  law  that 
every  man  shall  pay  a  tax  somewhere,  i^.  41 
Vt.  490. 

20.  But  where  the  question  was  one  of 
domicile,  whether  for  purposes  of  taxation  the 
plaintiff  was  an  inhabitant  of  town  A,  where  he 
was  taxed,  or  of  town  B,  and  the  plahitiff,  at 
the  trial,  claimed  that  he  was  an  inhabitant  of 
town  B; — Held,  thBi  it  was  competent  to  prove, 
as  bearing  upon  the  question  of  intent  as  to 
domicile,  and  as  an  answer  to  his  present  claim 
of  domicile  in  town  B,  that  he  returned  no  list 
in  town  B,  and  was  not  taxed  there.  8.  C,  43 
Vt.  316. 

21.  Held,  in  a  trustee  suit  under  G.  8.  c.  84, 
s.  34,  by  a  tax  collector  to  collect  a  tax,  that 
neither  the  fact  that  the  defendant's  name  was 
set  in  the  list  of  the  town  claiming  the  tax,  nor 
the  decision  of  the  listers  in  setting  his  name 
in  the  list,  was  any  evidence  to  prove  the 
defendant's  residence  for  the  purpose  of  tax- 
ation.     Gregory  v.  Bugbee,  42  Vt.  480. 

22.  Ownership  April  1.  By  G.  8.  c  88, 
s.  9,  real  estate  is  to  be  set  in  the  grand  list  to 
the  person  who  shall  be  the  owner  or  possessor 
thereof  on  the  first  day  of  April  in  each  year. 
Held,  that  a  farm  was  properly  set  in  the  list  for 
1865  to  one  who  was  once  the  owner,  and  who 
had  been  in  possession  and  occupation  of  the 
farm  for  many  years  including  the  year  1865, 
it  having  been  listed  to  him  and  he  having  paid 
the  taxes  without  objection  down  to  1865, 
although  the  legal  title  stood  in  another  by  such 
possessor's  deed  executed  in  1857,  and  recorded 
in  1863.    Bemisv.  Phelps,  41  Vt.  1. 

23.  The  subsequent  act  of  1863,  No.  18,  s. 
1,  requiring  real  and  personal  estate  to  be  set  in 
the  list  to  the  last  owner  on  the  first  day  of 
April  in  each  year,  applies  only  to  cases  where 
the  ownership  of  the  estate  changes  on  that 
day.    lb, 

24.  Exemption.  Act  of  1870,  No.  78, 
exempting  certain  manufacturing  establish- 
ments from  taxation.  See  Westmore  Lumber 
Co,  V.  Ome,  48  Vt.  90. 
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III.    Voting  and  Aa6Bmino  Tazba. 

25.  The  vote.  A  vote  in  school  (or  town) 
meetiDg,  to  raise  a  tax  not  exceeding  a  speciAed 
sum,  is  valid,  although  it  leaves  a  discretion  as 
to  the  amount  to  be  raised  within  the  limitation 
fixed.  Bnnrn  v.  Hoadley,  12  Vt.  472.  28  Vt. 
420  ;  and  see  Adama  v.  Hyde,  27  Vt.  221. 

26.  If,  after  a  portion  of  a  tax  properly 
voted  has  been  voluntarily  paid  under  the 
inducement  of  a  discount,  new  and  unforeseen 
circumstances  render  it  unnecessary  to  use  the 
the  entire  amount  voted  for  the  purpose  for 
which  it  was  voted,  the  town  may  then  prop- 
erly vote  to  have  the  unpaid  taxes  fully  col- 
lected and  to  refund  the  surplus  to  the  tax- 
payers pro  rata ;  or  it  may  collect  the  tax  and 
treat  it  as  funds  in  the  treasury  to  be  used  in 
payment  of  any  other  legal  obligation  of  the 
town.     BelhwB  v.  Week$,  41  Vt.  590. 

27.  Where  the  granting  of  a  State  tax  was 
averred  in  pleading,  —Held^  that  such  averment 
need  not  be  specifically  proved,  the  laying  of 
the  tax  being  by  general  law,  of  which  the 
court  will  take  notice.  Dattner  v.  Woodbury ^ 
19  Vt.  829. 

28.  A  tax  voted  on  the  first  day  of  March, 
or  at  any  time  thereafter  within  one  year,  can- 
not be  lawfully  voted,  or  assessed,  upon  any 
other  grand  list  than  the  one  then  to  be  com- 
pleted on  the  15th  day  of  May  following.  (G 
8.  c.  84,  ss.  66,67.)  Alger  v.  Curry,  88  Vt. 
382.  Capron  v.  Baistrfek,  44  Vt.  515.  Alien 
V.  BurUngUm,  45  Vt.  202. 

29.  Ajseasment.  The  assessment  of  a  tax 
must  be  made  on  the  list  in  legal  existence  at 
the  time  when  it  is  voted ;  and  if  made  on  any 
other,  the  tax  is  wholly  void,  and  no  one  can 
justify  under  it.  Water$  v.  Daines,  4  Vt.  601 
Collamer  v.  Brury,  16  Vt.  574.    29  Vt.  195. 

30.  Bequisites  of  grand  list.  The  law 
requires  all  taxable  property  to  be  put  into  the 
list  of  each  year ;  and  in  this  respect  there  is 
no  difference  between  real  and  personal  estate, 
Each  list  must  be  complete  and  perfect  in  itself 
without  reference  to  any  former  list ;  and  no 
taxes  can  be  legally  assessed,  either  for  real  or 
personal  property,  unless  such  property  be 
inserted  in  the  current  list  for  the  year.  Dawn- 
ing V.  Roberts,  21  Vt.  441. 

31.  A  list  is  not  complete  and  cannot  form 
the  basis  of  a  legal  tax,  until  the  alterations 
required  by  the  county  and  State  committees 
are  made ;  and  held,  that  where  the  listers  of  a 
town  omitted  to  make  the  alterations  required 
by  such  committees,  but,  on  the  contrary,  made 
arbitrary  additions  thereto,  the  list  was  void. 
Henry  v.  Chester,  15  Vt.  460.  (1848.)  24  Vt. 
418. 

32.  The  grand  list  of  a  town  is  not  perfected 
as  a  basis  for  taxation,  unless  signed,  certified 
and  sworn  to  by  the  listers,  as  provided  by  G. 


S.  c.  88,  s.  86.    Rmd  v.  Chandler,  89  Vt.  965. 
89  Vt.  842. 

33.  A  grand  list  Is  not  rendered  inTalid« 
because  the  fact  that  the  proper  oath  was  taken 
by  the  listers  is  not  evidenced  by  the  oertiflctte 
of  a  magistrate  annexed  to  the  certificate  of  the 
listers.  It  is  sufllcient  if  the  oath  was  in  fact 
administered ;  and  the  certificate  of  the  listen 
to  the  list,  which  was  In  form  of  an  oath  to  the 
truth  of  the  matters  certified,  and  was  signed 
by  them,  was  held  to  be  sufficient  evidence  that 
the  certificate  was  properly  sworn  to.  BlodgeU 
V.  Holbrook,  89  Vt.  886. 

34.  It  is  not  essential  to  the  validity  of  a 
grand  list,  that  it  should  appear  upon  the  Utt 
at  what  time  it  was  completed  and  lodged  in 
the  town  clerk's  office.    lb, 

35.  A  grand  list  is  not  invalid  because 
sworn  to  by  the  listers  according  to  the  form  pre- 
scribed for  the  years  of  appraisal  of  real  estate, 
instead  of  the  form  prescribed  for  other  years 
[which  last  was  the  form  appropriate  to  this 
case].    lb, 

36.  If  the  quinquennia]  appraisal  of  real 
estate  is  not  sworn  to  by  the  listers,  It  Is  void 
as  a  basis  of  taxation ;  and  a  subeequent  annual 
list,  made,  certified,  and  sworn  to,  only  accord- 
ing to  the  statute  in  relation  to  such  lists,  does 
not  cure  the  defect,  since  there  is  no  certificate 
of  appraisal,    Houghton  v.  Hall,  47  Vt.  888. 

37.  Where  by  statute  the  grand  list  was 
required  to  be  completed  and  returned  as 
finished  on  or  before  a  certain  day  ',—Held,  that 
it  became  the  basis  for  taxation  an  that  day. 
Moss  V.  Hinds,  29  Vt  188. 

38.  Where  the  time  within  which  listers  are 
required  by  law  to  complete  and  return  the  list 
to  the  town  clerk's  office  has  elapsed,  and  the 
list  has  been  so  returned,  it  then  becomes  the 
basis  of  taxation  for  the  ensuing  year,  and 
neither  the  listers,  nor  the  selectmen,  nor  any 
other  person,  has  thereafter  any  legal  power  to 
alter  or  add  to  it.  Doitning  v.  Roberts,  21  Vt 
441.    BeUmos  v.  Weeks,  41  Vt.  590. 

39.  Any  such  alteration,  made  by  a  stranger, 
would  not  invalidate  the  list,  nor  have  any 
effect  to  change  it,  but  only  the  alteration 
would  be  nugatory  and  void.  So,  also,  semhU, 
if  made  by  the  listers.    Bellmos  v.  Weeks, 

40.  Alterations  made  in  the  grand  list  of  the 
several  towns  by  the  equalizing  committee  of 
the  legislature,  affect  only  State  taxes.  Spear 
V.  Braintree,  24  Vt.  414.  (1852.)  Barnes  v. 
Ovitt,  47  Vt.  816.  (1875.) 

41.  Mere  circumstantial  errors  or  mistakes, 
or  defect  in  the  detail  of  items  in  the  making 
up  of  a  list,  like  an  error  of  computation  in 
assessing  a  tax,  do  not  render  the  list  or  the  tax 
void,  when  they  are  accidental,  or  made  bona 
fide.  Spear  v.  Braintree,  24  Vt  414,  Henry 
V.  Chester,  15  Vt  460. 

42.  An  omission  by  the  listers  to  set  down 
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in  the  grand  list  the  quantity  of  real  estate 
owned  or  occupied  by  the  party  taxed,  does  not 
render  the  list  void,  nor  give  the  owner  an 
action  without  showing  that  the  neglect  has 
worked  him  some  loss  or  injury.  The  statute, 
as  respects  him,  is  directory  merely.  (G.  8.  c. 
88,  8.  20.)  BeUotoB  Fails  Canal  Co,  v.  Book- 
ingham,  87  Vt.  623. 

43.  Property  aU  connected  together,  not 
divided  into  separate  parcels,  the  listers  may 
properly  set  in  the  list  in  one  gross  sum,  under 
any  appropriate  name  or  description ;  or  they 
may  divide  it  up  separately,  giving  the  value 
of  each  building  by  itself.    Ih. 

44.  Lost  grand  list.  The  existence  and 
contents  of  a  grand  list,  lost  or  destroyed,  may 
be  proved  by  parol.  Spear  v.  Tt&on,  24  Vt.  420. 

45.  Presumption.  A  grand  list,  being 
made  by  sworn  officers  appointed  for  that  pur- 
pose and  being  regular  upon  the  face  of  it,  is  pre- 
sumed  to  be  correct  until  the  contrary  is  shown. 

WiUon  V.  Sflowy,  88  Vt.  221.    Maoamher  v. 

Center,  44  Vt.  285. 

46.  Where  the  grand  list,  the  vote  of  the 
town  laying  the  tax,  and  the  tax  bill  and  war- 
rant'  are  regular  upon  their  face,  the  tax  is 
prima  faeCe  a  legal  tax.  Maeomber  v.  Center, 
Briggs  v.  Whipple,  7  Vt.  16. 

47.  Legalizing  list,  Ac,  by  legislature. 
It  is  competent  for  the  legislature,  by  special 
act,  to  legalize  a  town  grand  list  and  the  taxes 
assessed  thereon,  when  such  list  is  irregular 
and  invalid ;— as,  where  it  was  made  up  or 
altered  out  of  due  time,  and  without  authority. 
Bell(W>»  V.  WeekB,  41  Vt.  590. 

48.  A  grand  list  not  sworn  to  bv  the  listers 
is  invalid  as  a  basis  of  taxation ;  and  the  legal- 
ization of  such  list  by  act  of  the  legislature, 
does  not  validate  taxes  previously  assessed 
thereon  [so  as  to  make  a  collector  and  his  bail 
liable  for  not  collecting  them  before  the  list  was 
so  legalized].     TunMdge  v.  SnUth,  48  Vt.  648. 

49.  Assessment  for  money  on  hand,  ftc. 
Under  G.  S.  c.  88,  ss.  27,  28,  the  selectmen,  on 
an  * 'appeal"  from  an  assessment  by  the  listers, 
cannot  raise  the  assessment.  The  '^appeal"  is 
only  an  application  for  relief.  Leaeh  v.  Blakely, 
84  Vt.  184. 

50.  It  is  not  a  valid  objection  to  a  certifi- 
cate of  assessment,  that  one  selectman  wrote 
the  names  of  all  the  selectmen  in  the  signature 
thereto,  he  being  directed  so  to  do  by  the 
others,  and  all  having  acted  in  concert  in  mak- 
ing  the  assessment.  BeUatM  v.  Weeke^  41  Vt. 
590.    See  Hacen  v.  ffobba,  1  Vt.  288. 

51.  The  notice  of  assessment  for  money  on 
hand,  &c.,  by  the  listers,  under  act  of  1866, 
No.  14,  must  be  given  each  year,  or  such  assess- 
ment is  void.  It  is  not  enough  to  adopt  the 
assessment  of  a  previous  year  on  which  the 
party  paid  taxes,  unless  notice  be  given,  Bean 
V.  Aiken,  48  Vt.  541. 


52.  It  is  not  the  duty  of  listers  to  notify 
persons  whom  they  assess  for  bank  stock— as 
is  required  by  G.  8.  c.  88,  s.  27,  in  respect  to 
assessments  for  money  on  hand,  &c  Clem&nt 
V.  Hale,  47  Vt.  680. 

Taxing  water  patoer,  see  Wateb  Coubsb,  57. 
• 

IV.      COLLKOTING. 

1.   The  ra>te  bill  and  warrant 

53.  Their  snficiency.  It  is  not  essential  to 
the  validity  of  a  tax  warrant,  that  any  certificate 
be  annexed  to  the  tax  bill  (or  rate  bill),  further 
than  to  indicate  that  it  is  a  tax  bill  (G.  S.  c.  15, 
s.  46)  ;  and  the  collector's  authority  under  the 
warrant  is  not  controlled  by  any  statements  in 
such  certificate  as  to  the  time  the  tax  was 
voted;  when  it  is  payable^  &c.  Weeke  v. 
Batehelder,  41  Vt.  817.  Bead  v.  Jamaica,  40 
Vt.  629.  See  also  BeUawe  v.  Weeks,  41  Vt. 
604.     Goodwin  v.  Perkins,  89  Vt.  598. 

54.  A  direction  in  the  warrant  for  the  col- 
lection of  a  town  tax,  that  it  be  paid  to  the 
selectmen,  instead  of  the  treasurer  (Clemons  v. 
Lewis,  86  Vt.  678),  or  such  direction  in  the 
vote  laying  the  tax  (Alger  v.  Curry,  40  Vt. 
487),  does  not  invalidate  the  tax.    lb, 

55.  In  an  action  against  a  town  to  recover 
back  taxes  paid  to  the  collector  "under  protest," 
the  plaintiff  objected  to  the  sufficiency  of  the  col- 
lector's warrant,  because,  in  following  a  former 
statute  form,  it  gave  the  collector  no  authority 
to  levy  upon  lands.  Held  (the  collector  not 
offering  to  use  the  warrant  for  the  purpose  of 
such  a  levy),  that  such  defect  afforded  no 
ground  for  a  recovery.  Bead  v.  Jamaica,  40 
Vt.  629. 

56.  The  selectmen  should  annex  to  the  rate 
bill  of  a  State  school  tax  assessed  by  them,  a 
warrant  for  its  collection,  as  in  case  of  taxes 
imposed  by  the  town ;  and  without  such  war- 
rant a  collector  cannot  justify  a  seizure  for 
such  tax.  This  is  by  implication  of  G.  S.  c. 
22,  s.  80,  &c.     Wilson  v.  Seavey,  88  Vt.  221. 

57.  Where  a  tax  is  laid  payable  in  install^ 
ments,  the  more  proper  way  is  to  put  the 
whole  tax  in  one  rate  bill.  Where  this  is  done, 
the  rate  bill  is  not  invalid  because  two  former 
ones  had  been  before  issued,  one  for  each 
installment  of  the  tax.  Eddy  v.  Wilson,  43 
Vt.  862. 

58.  The  warrant  for  the  collection  of  a 
State  tax  need  not  be  attached  to  the  rate  bill  of 
the  State  tax.    Bellows  v.  Weeks,  41  Vt.  590. 

59.  A  tax  warrant  which  was  sufficient 
when  issued  and  served  is  not  invalidated  by  a 
subsequent  alteration  of  it  by  the  magistrate; 
and  the  fact  and  character  of  the  alteration  may 
be  shown,  and  how  it  was  before  it  was  altered. 
Goodwin  V.  Perkins,  89  Vt.  598. 

60.  It  is  no  objection  to  a  town  tax  warrant, 
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that  it  is  M^ed  by  a  jugtiof  of  the  peace  who  is 
also  one  of  the  selectmen  to  whom,  by  the  vole 
laying  the  tax,  the  tax  is  directed  to  be  paid. 
Alger  V,  Curry,  40  Vt.  437. 

61.  An  error  in  the  date  of  a  warrant  for 
the  collection  of  a  tax,  does  not  avoid  it.  Tlie 
true  date  of  its  execution,  if  necessary,  may 
be  proved;  and  it  will  take  effect  from  that 
lime.     Bellotr$  v.  Weeks,  41  Vl.  590. 

62.  A  warrant  for  the  collection  of  highway 
taxes  was  held  insufficient  to  justify  an  arrest, 
where  the  only  command  was,  that  on  neglect 
to  pay,  &c.,  **you  are  to  proceed  with  him  or 
them  as  the  law  directs."  Flint  v.  WfdiTiey, 
28  Vt.  680. 

63.  Wlio  may  serve  warrant.  A  Bute 
treasurer's  tax  warrant  directed  to  a  person 
named  as  '^collector  and  constable,"  &c.,  such 
person  being  at  the  time  dead,  may  be  served 
by  a  constable  and  collector  afterwards  elected. 

WH»on  V.  Seof^ey,  88  Vt.  221. 

64.  Under  G.  8.  c.  84,  s.  58,  the  selectmen 
may  appoint  a  person  to  collect  unpaid  taxes, 
when  the  collector  has  permanently  removed 
from  the  town,  and  so  has  '^become  disabled." 
Clement  v.  Hale,  47  Vt.  680. 

2.  Powers  and  duties  of  eoUe^tor. 

65.  For  a  tax  assessed  against  a  feme  sole, 
who  afterwards  marries,  the  property  of  the 
husband  cannot  be  distrained,  though  it  be  such 
as  he  acquired  by  the  marriage.  Sumner  v. 
Pinney,  81  Vt.  717.  (Altered  by  G.  8.  c.  84, 
8.  16.) 

66.  A  tax  collector  is  not  obliged  to  go 
against  the  real  estate  for  the  taxes  assessed 
upon  that.     Shaw  v.  Peckett,  25  Vt.  423. 

67.  Distress.  A  distress  for  taxes  is  in  the 
nature  of  an  execution.  Beasts  of  the  plough 
are  not  exempt.  Shervoin  v.  Bugbee,  16  Vt. 
489. 

68.  In  order  to  make  a  distress  of  property 
for  non-payment  of  taxes,  so  as  to  create  a  lien, 
it  is  necessary,  as  in  case  of  an  attachment, 
that  the  collector  should,  either  by  himself  or 
servant,  take  and  maintain  the  actual  custody 
and  control  of  the  property.  Dodge  v.  Way,  18 
Vt.  467. 

69.  G.  8.  c.  84,  ss.  10,  11,  requiring  a  col- 
lector of  taxes  to  keep  the  distre6s  four  days 
and  then  to  advertise  for  six  days  before  sale, 
does  not  confine  him  within  this  time  for 
advertisement  and  sale,  but  the  same  may  be 
done  within  a  reasonable  time  thereafter.  A 
seizure  on  the  5th,  advertisement  on  the  13th, 
and  sale  on  the  2l8t  of  the  same  month,  were 
held  sufficient.  Clemons  v.  Lewis,  36  Vt. 
673. 

70.  A  tax  collector  is  not  obliged  to  keep 
a  distress  four  days  before  posting  it  for  sale, 
provided  the  time  of  sale  is  fixed  full  ten  days 


from   the  taking.     Harriman  v.  School  Disi, 
Orange,  85  Vl.  811. 

71.  Where  property  was  distrained  for  a 
tax  Feb.  21,  and  posted  on  the  25th  for  sale 
March  8,  and  then  sold,  making  10  daya  from 
time  of  seizure  to  time  of  sale ; — Held,  that 
this  was  a  compliance  with  the  statute,  reqmr- 
ing  the  properly  to  be  kept  four  days,  and 
posted  six  days.     Alger  v.  Curry,  40  Vt.  487. 

72.  The  right  of  a  tax  collector  to  adjourn 
an  advertised  sale  rests  in  the  exercise  of  a 
sound  discretion,  and  is  the  same  as  that  of  any 
officer  as  to  property  taken  on  execution;  an 
irregularity  in  this  respect  does  not  make  him  a 
trespasser  ab  initio.  Spear  v.  Tilson,  24  Vt. 
420.     Wheehek  v.  Archer,  26  Vt.  880. 

73.  It  cannot  be  determined  upon  demurrer, 
that  a  bam,  where  property  was  posted  and 
sold  upon  a  tax  warrant,  was  not  *'a  public 
place "  as  it  may  well  be  such,  in  fact.  Alger 
V.  Curry,  40  Vt.  437;  and  see  Austin  v, 
Soule,  86  Vt.  645.  Drake  v.  Mooney,  81  Vt. 
617. 

74.  Where  a  tax  collector  makes  a  proper 
demand  for  the  payment  of  the  tax,  and  the 
person  taxed  distinctly  refuses  to  pay ; — Held, 
that  it  is  not  necessary,  before  the  collector 
makes  distress  therefor,  to  give  notice  of  the 
time  and  place  that  he  will  attend  to  receive 
the  tax,  as  generally  required  by  statute. 
Downer  v.  Woodlmry,  19  Vt.  829.  Wheeloek  v. 
Archer,  26  Vt.  380.  HurWert  v.  Oreen,  42  Vt. 
316. 

75.  After  a  tax  collector  has  properly  levied 
his  warrant  for  refusal  to  pay  the  tax,  he  ia 
justified  in  further  proceedings  under  his  war- 
rant, although  the  delinquent  promise  that  he 
will  pay  the  tax  that  week  if  the  collector  will 
not  remove  the  property  distrained.  Wheeloek 
V.  Archer, 

76.  Taking  body.  To  make  a  tax-col- 
lector liable  in  trespass  for  taking  the  body 
instead  of  the  property  of  the  delinquent,  there 
must  be  some  distinct  offer  of  some  specific 
property.  Nor  is  the  collector  obliged  to 
delay;  to  wait,  and  to  go  some  distance  for 
the  property.    FUnt  v.  Whitney,  28  Vt.  680. 

77.  Fees.  Where  the  collector  of  a  tax  had 
duly  demanded  payment  of  the  tax,  and  after- 
wards performed  travel  for  the  purpose  of 
making  a  distress; — Held,  that  he  was  entitled 
to  traveling  fees  in  addition  to  the  tax,  and  that 
a  tender  of  the  amount  of  the  tax  only  was  not 
sufficient  to  prevent  a  distress.  Joslyn  v. 
Traey,  19  Vl.  569. 

78.  Sale- Motive.  A  tax  collector,  at  a 
sale,  annoimced  that  he  had  sold  enough  to 
satisfy  the  tax  and  costs,  and  should  sell  no 
more ;  but  he  then  called  back  the  dispersing 
audience  and  made  further  sales,  but  not  beyond 
the  true  amount  of  the  tax  and  costs.  Held 
correct,  and  that  bis  motive,  as  ill  will  towardf 
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the  delinquent,  wm  of  no  importance.     Wood- 
eock  V.  BoUter,  35  Vt.  632. 

79.  Beceipt.  A  collector  of  taxes  is  under 
no  obligation  to  give  a  receipt  for  taj^es  paid 
him ;  and  a  refusal  to  pay  unless  a  receipt  be 
given  is  equivalent  to  an  absolute  refusal. 
Custom  cannot  vary  this.  Stiles  v.  Hitchcock^ 
47  Vt.  419. 

3.  JwUfieatian  by  eoUector, 

80.  General  role.  A  tax  bill  and  warrant, 
though  regular  upon  their  face,  do  not  of 
themselves  Justify  the  collector  in  enforcing 
them ;  but  the  legality  of  all  the  previous  pro- 
ceedings  must  be  shown.  CoUamer  v.  Drv/ry^ 
16  Vt.  574.  Dauming  v.  RoberU,  21  Vt.  441. 
Read  v.  Jamaiea,  40  Vt.  632.  Chipnum,  C.  J., 
in  Wikox  v.  Skenmn.  1 D.  Chip.  82.  Bates  v. 
ffateiUne,  1  Vt.  81.  Watere  v.  J)ai7ies,  4  Vt. 
601. 

81.  In  order  for  a  collector  of  taxes  to 
Justify  under  his  tax  bill  and  warrant,  he  must 
aver  and  prove  that  the  plaintiff  had  a  list  in 
the  town.  This  cannot  be  inferred  from  the 
fact  that  the  party's  name  is  in  the  tax  bill; 
and  in  this  respect  there  is  no  difference 
between  the  case  of  a  State  tax,  and  a  town 
tax.  Daumer  v.  Woodbury,  19  Vt.  329.  16  Vt. 
574. 

82.  Pleadings.  A  plea  justifying  a  dis- 
tress for  taxes  must  set  forth  all  the  facts 
necessary  to  constitute  a  legal  vote  of  the  tax, 
a  legal  list,  a  legal  assessment,  and  legal  pro- 
ceedings in  the  collection.  These  must  be 
expressly  set  forth  in  full  detail.  Shaw  v. 
PeekeU,  25  Vt.  423. 

83.  A  plea  of  justification  by  a  collector 
under  a  rate  bill  and  warrant  to  collect  a  town 
tax,  need  not  set  forth  the  purposes  for  which 
the  tax  was  voted.  It  will  be  presumed  to 
have  been  voted  for  a  lawful  purpose.  Brigge 
V.  Whipple,  7  Vt.  15. 

84.  Or,  if  set  forth  in  general  terms  merely, 
and  that  be  a  purpose  for  which  the  town  may 
raise  money,  it  is  sufficient.  Clemons  v.  LewiSy 
86  Vt.  673. 

85.  That  the  treasurer  ''issued  his  extent 
in  due  form  of  law,  dated,"  <&c.,  is  a  sufllcient 
averment,  on  general  demurrer,  that  the  extent 
was  signed  by  him.  State  Treasurer  v.  Week; 
4  Vt.  215. 

86.  Where  a  plea  set  forth  a  warrant, 
annexed  to  a  rate  bill,  as  directed  to  the 
defendant,  as  surveyor,  by  A  B,  a  justice  of 
the  peace  ;—Ifeld,  that  this  implied,  and  was 
a  sufficient  averment,  that  the  warrant  was 
signed  by  such  Justice.  Andreioe  v.  Chase,  5 
Vt.  409. 

87.  —and  evidence.  Under  the  replication 
de  injuria  to  the  defendant's  plea  Justifying 
his  taking  of  the  plaintiff's  property  as  collector 


of  taxes  under  a  rate  bill  and  warrant,  in  which 
plea  the  defendant  averred  that  he  gave  the 
bond  required  by  statute,  but  without  setting 
forth  the  bond,  or  making  profert  of  it ; — Held, 
that  it  was  sufficient  proof  of  this  averment, 
that  the  defendant  acted  as  collector.  Downer 
V.  Woodbury,  19  Vt.  329. 

88.  Where  a  collector  justifies  under  a  rate- 
bill  and  warrant,  the  production  of  the  grand 
list  of  the  year  for  which  the  tax  was  assessed, 
although  not  the  year  for  the  general  appraisal 
of  real  estate,  and  although  the  taxes  in  ques- 
tion were  all  upon  real  estate,  is  sufficient 
evidence  that  the  real  estate  was  duly  appraised 
and  set  in  the  list,  without  producing  the  grand 
list  of  the  year  of  the  last  general  appraisal. 
WiUon  V.  Seavey,  38  Vt.  221. 

89.  In  trespass  de  bonis,  the  defendant  just- 
ified under  a  tax  bill  and  warrant,  his  plea 
averring  that  the  plaintiff  had  a  list.  Keplica* 
tion,  de  injuria.  Held,  that  the  grand  list, 
made  in  proper  form  and  duly  authenticated, 
was  sufficient  proof  of  that  averment.  Braley 
V.  Bumham,  47  Vt.  717. 

90.  Kind  of  evidence— Setnrn.  A  tax 
warrant  is  not  returnable  process.  Hence  the 
collector's  return  written  thereon  is  not  an 
official  act,  nor  evidence  in  his  favor  of  his 
doings  ]  but  the  same  are  provable  by  parol. 
Hathaway  v.  Goodrich,  5  Vt.  65.  Henry  v. 
Tilson,  17  Vt.  479.  Spear  v.  TUson,  24  Vt. 
420.    FUnt  V.  Whitney,  28  Vt.  680 . 

91.  Certificate  of  doings  on  copy.  Pub- 
lie  ministerial  officers  must  set  forth  the  acts 
done  by  them,  that  the  court,  and  not  them- 
selves, may  judge  of  their  sufficiency.  Under 
the  act  requiring  a  collector  of  taxes  to  certify 
upon  the  copy  of  his  warrant  of  commitment  of 
a  delinquent  tax-payer  '*  his  doings  thereon  in 
relation  to  such  delinquent . "  Held,  that  a 
general  statement  on  such  copy,  that  ''after 
legaUy  notifying  him  of  the  time  and  place 
when  and  where  the  collector  would  be  to 
receive  the  tax/'&c.,  was  not  sufficient  to  show 
that  he  had  given  the  delinquent  the  six  days, 
notice  required  by  law.  Henry  v.  Tilson,  19 
Vt.  447. 

92.  The  omission  of  a  tax  collector,  on  com- 
mitting  a  delinquent  to  Jail,  ''to  certify  his 
doings  in  relation  to  such  delinquent"  on 
the  copy  of  his  warrant  left  with  the  Jailer, 
cannot  be  supplied  by  other  proof,  at  the  trial, 
that  he  had,  in  fact,  proceeded  regularly. 
FUnt  V.  Whitney,  28  Vt.  680.  Nor  can  any 
defect  in  such  certificate  be  so  supplied.  Henry 
V.  Tilson. 

4.  CoUeetar^s  liability. 

93.  For  the  non-collection  of  taxes  illegally 
assessed,  neither  the  coUector,  nor  the  sureties 
on  hi9  bond,  are  liable,  though  he  baa  given  t^ 
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receipt  for  the  tax-bills,  wherein  he  agrees  **to 
collect  and  pay  over."  But  for  the  misappro- 
priation of  all  monies  collected,  he  and  they 
are  liable.     TunMdge  y.  Smith,  48  Vt.  648. 

94.  Town,  as  well  as  State  taxes,  are  pay- 
able In  money  only.  If  a  collector  receiyes  of 
a  tax  payer  a  town  order  and  applies  it  as  pay- 
ment of  a  town  tax,  the  order  is  not  thereby 
paid,  but  the  order  becomes  his  and  he  can 
transfer  it,  leaving  himself  liable  to  the  town 
for  the  amount  of  such  tax.  Sawper  v.  Spring- 
JMd,  40  Vt.  805. 

95.  A  collector  of  taxes  took  the  money 
collected  on  a  tax  bill  of  one  year,  and  paid 
therewith  to  the  treasurer  his  arrears  of  a  pre- 
vious year,  .and  directed  the  treasurer  so  to 
apply  the  naoney; — neither  the  treasurer  nor 
any  other  officer  of  the  town  knowing  how  he 
obtained  it.  In  an  action  against  the  sureties 
upon  the  collector's  bond  of  the  second  year  ;— 
Heldf  that  this  misapplication  was  the  sole 
fault  of  the  collector,  and  that  the  sureties 
were  not  thereby  released,  pro  tanto,  Lyndon 
V.  Miller,  86  Vt.  829. 

96.  A  tax  collector's  bond  to  the  town,  so 
far  as  relates  to  the  State  tax,  is  a  bond  of 
indemnity  simply.  Middlebury  v.  Nixon,  1 
Vt.382. 

97.  In  an  action  upon  a  tax  collector's 
official  bond  for  neglect  to  collect  and  pay 
taxes,  a  prior  demand  of  payment  need  not  be 
averred,  or  proved  ;  nor,  in  case  of  State  taxes, 
that  an  extent  has  been  issued,    lb, 

98.  In  assigning  breaches  of  such  bond,  the 
various  circiunstances  of  the  tax,  time  of  pay- 
ment ordered,  to  whom,  ^.,  must  be  aver  red 
Ih, 

99.  In  an  action  by  a  town  against  its  col- 
lector of  taxes  and  his  sureties  upon  their  bond 
for  faithful  performance,  and  to  indemnify  the 
town  ;—ffeld,  that  the  receipt  of  the  collector 
acknowledging  to  have  received  from  the 
selectmen  the  tax  bill,  stating  the  amount,  to 
collect  and  account  for,  was  sufficient  prima 
fade  evidence  of  the  facts  stated  therein,  and 
that  the  tax-bill  was  a  legal  one.  Charlotte  v. 
Webb,  7  Vt.  88. 

100.  And  held,  in  such  case,  that  an  extent 
issued  by  the  State  treasurer  against  the  town 
was  satisfactory  evidence  against  the  defend- 
ants of  the  regularity  of  the  previous  proceed- 
ings which  warranted  it.    lb. 

101.  In  such  action  for  neglect  to  collect 
and  account  for  taxes, — Held,  that  the  rule 
of  damages  was  the  amount  of  the  rate-biU  not 
paid  over.    lb. 

102.  Extent.  In  a  petition  of  the  select- 
men to  a  Justice  for  an  extent  against  a  delin- 
quent collector,  and  in  the  extent  issued,  the 
year  in  which  the  tax  was  laid  was  erroneously 
stated.  There  being  no  other  misdescription, 
held,  that  the  proceedings    were  not  Invali- 


dated   thereby.      Clark   v.   Lathrop,    88    Vt. 
140. 

V.    Rbmbdibs  fob  Wkongful  Taxation. 

1.  Against  the  town. 

103.  Payment  under  protest.  The  pay- 
ment  of  an  illegal  tax,  under  protest,  when  a 
collection  of  the  tax  is  threatened  and  payment 
is  made  for  that  reason,  is  not  to  be  treated  as 
a  voluntary  payment,  although  the  collector 
may  not  have  had  a  warrant  to  his  tax  biU. 
Babeoek  v.  OranmUe,  44  Vt.  826.  Henry  v. 
Chester,  15  Vt.  460. 

104.  Where  one,  under  express  protest, 
pays  a  tax  assessed  against  him,  although  before 
any  warrant  has  been  issued  against  him  for 
the  cdlcction  of  it,  this  is  not  such  a  voluntary 
payment  as  to  preclude  him  from  recovering 
back  the  tax  so  paid,  if  illegal,  if  he  so  paid 
because,  otherwise,  he  expected  and  had  a 
right  to  expect  that  in  due  course  the  warrant 
would  be  issued  and  the  collection  be  enforced, 
with  cosU.    Allen  v.  Burlington,  45  Vt.  202. 

105.  Action.  The  power  given  by  G.  8. 
c.  15,  s.  66,  to  the  board  of  civil  authority  to 
abate  taxes,  does  not  prevent  the  ordinary 
remedies  for  illegal  taxation;  as,  assumpsit 
to  recover  back  money  paid  upon  an  illegal  tax. 
Babeoek  v.  OrantiUe,  44  Vt.  825. 

106.  Extent  of  recovery.  Where  the 
plaintiff  had  been  compelled  to  pay  taxes 
assessed  upon  a  void  list  ^—Beld,  that,  in  an 
action  of  assumpsit  against  the  town  for  money 
had  and  received,  he  could  recover  the  full 
amount  paid  as  town  taxes  which  went  into  the 
town  treasury.  Henry  v.  Chester,  15  Vt. 
460. 

107.  In  assumpsit  against  a  town  to  recover 
back  money  paid  as  taxes,  and  wrongfully  col- 
lected,  the  plaintiff  cannot  recover  what  the 
town  has  collected  as  agent  and  paid  over — as, 
State  taxes— but  only  what  has  gone  to  the 
town's  use — town  taxes.  Spear  v.  Braintree, 
24  Vt.  414.  Vt  Cental  B.  Co,  v.  BurUngton, 
28  Vt.  198.    Slack  v.  Norvdeh,  82  Vt.  818. 

108.  In  assumpsit  or  case  to  recover  of  a 
town  for  an  excess  of  taxes  paid  by  reason  of  a 
circumstantial,  or  accidental,  error  in  the  list  or 
assessment; — Held,  that  the  plaintiff  cannot 
recover  where  the  error  operates  to  his  advan- 
tage ;  nor  beyond  what,  on  the  whole,  is  his 
actual  damage.  Spear  v.  Braintree,  24  Vt. 
414.    Fairbanks  v.  Kittredge,  24  Vt  9. 

109.  Burden  of  proof.  In  an  action 
against  a  town  to  recover  back  money  paid  as 
taxes,  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  taxes  were  illegally  collected. 
B.  F.  Caned  Co,  v.  BoeHngham,  87  Vt.   622. 

110.  Appeal.  An  action'  of  assumpsit 
before  a  justice,  brought    ftgainst    a    town^ 
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demanding  only  ten  dollars  damages,  and  so  in 
the  ad  damnum,  ia  not  appealable  under  G.  8. 
c  81,  s.  70,  by  a  plea  that  the  money  which 
the  plaintiff  ia  seeking  to  recover  was  collected 
of  him  by  the  constable  of  the  town,  upon  a 
legal  rate-bill  and  warrant  duly  issued,  &c. 
May  V.  Jamaica,  87  Yt.  28.  (Changed  by  Stat. 
1868,  No.  28.) 

2.  Against  teketmen,  and  liBters, 

111.  Selectmen.  The  selectmen  are  liable 
in  trespass  for  property  distrained  and  sold  in 
satisfaction  of  an  illegal  tax  assessed  .by  them ; 
and  where  such  illegal  tax  is  so  blended  with 
others,  though  legal  in  themselves,  as  that  they 
cannot  be  separated,  the  whole  proceeding  is 
void,  and  no  deduction  from  a  full  recovery 
can  be  made.    Drew  v.  Davis,  10  Vt.  506. 

112.  Under  section  18  of  the  listing  act  of 
Nov.  17,  1825,  the  duties  of  the  selectmen  were 
purely  ministerial,  and  they  were  bound  to 
accept  the  sworn  disclosure  of  the  party  assessed 
for  money  on  hand,  and  could  not  require 
him  to  answer  as  to  particulars ;  and  were  then 
bound  to  certify  such  disclosure  to  the  town 
clerk.  For  their  neglect  so  to  certify  to  the 
town  clerk,— Held,  that  the  selectmen  were 
liable.     Kellogg  v.  Higgins,  11  Vt.  240. 

113.  The  selectmen  refused  to  receive  the 
plaintiff's  disclosure  of  his  money  subject  to 
assessment,  but  he  afterwards  agreed  to  meet 
them  at  a  time  appointed  and  transact  the  busi- 
ness. He  neglected  to  appear,  and  there  was 
no  subsequent  refusal  to  receive  his  disclosure. 
Held,  that  this  agreement  and  his  neglect  to 
appear  operated  as  a  waiver,  and  released  or 
discharged  any  right  of  action  he  might  have 
had  for  the  original  refusal.  Cooley  v.  Aiken, 
15  Vt.  822. 

114.  Listen.  Listers  are  liable  in  an 
action  on  the  case  to  the  party  injured  by  any 
illegal  act  of  theirs,  where  they  act  ministerially 
in  ttie  making  up  of  the  grand  list.  Fairbanks 
V.  Kitl/redge,  24  Vt.  9.    27  Vt.  654. 

115.  As,  where  they  list  a  man  or  his  prop- 
erty  not  taxable ;  or  in  a  town  where  not  tax- 
able.    Henry  v.  EdMon,  2  Vt.  409. 

116.  Or,  an  eleemosynary  corporation  not 
taxable.  Congregational  8oq/,  v.  Ashley,  10 
Vt.  241. 

117.  So,  for  neglect  to  return  assessments 
and  two  folds  to  the  town  clerk  by  the  day 
fixed  by  statute,  whereby  the  party  was  deprived 
of  his  appeal  to  the  selectmen.  Hottard  v. 
Shumtcay,  18  Vt.  858. 

118.  So,  for  listing  property  in  the  wrong 
school  district,  whereby  the  party,  or  the  school 
district  entitled  to  the  tax,  has  suffered  dam- 
age. Fairbanks  v.  KiUredge,  24  Vt.  9.  School 
District,  8t,  Johnsbury  v.  Kittredge,  27  Vt.  650. 

),19.    A  list  is  not  rendered  void  by  any 


error  of  judgment  in  the  listers  as  to  a  matter 
within  their  jurisdiction;  nor  are  the  listers 
liable  therefor,  in  such  case,  where  they  act 
bona  fide  vkd  w\ih  reasonable  care.  Henry  v. 
Chester,  15  Vt.  460.  Steams  v.  MUler,  25  Vt. 
20.     Wilson  V.  Marsh,  84  Vt.  852. 

120.  In  many  things  the  acts  of  listers  so 
far  partake  of  a  judicial  character ,  that  they 
incur  no  personal  responsibility  when  not 
actuated  by  malice.  This  is  so  as  to  appraisals 
and  assessments  which  they  are  commissioned 
to  make ;  as,  also,  whenever  it  is  the  evident 
intention  of  the  law  that  they  shall  act  solely 
upon  their  own  judgment  and  discretion. 
Boyce,  C.  J.,  in  Fairbanks  y. Kittredge,^  Vt.  9. 

121.  Having  jurisdiction  of  the  person  and 
subject-matter,  they  are  not  responsible  for  any 
error  of  judgment  in  making  assessments  for 
money  on  hand,  debts  due,  &c.,  unless  actuated 
by  malice  or  corruption.  JPHtUer  v.  Qould,  20 
Vt.  648. 

122.  In  relation  to  some  of  the  duties  of 
listers,  they  involve  so  much  of  matter  of  judg- 
ment and  discretion,  and  partake  so  much  of 
the  nature  and  character  of  judicial  proceed- 
ings, that  their  judgment,  exercised  in  good 
faith  and  without  malice,  is  conclusive  in  their 
favor.  But  in  relation  to  setting  real  estate  in 
the  list  to  the  owner,  or  person  liable  to  pay 
taxes  thereon,  so  far  as  it  relates  to  the  persons 
to  whom  it  is  to  be  set  and  the  number  of  acres, 
the  listers  are  bound  to  act  in  good  faith  and 
with  common  care,  skill  and  prudence.  If  they 
so  act,  they  are  not  liable  for  mistakes,  over- 
sights, or  inaccuracies;  otherwise,  they  are 
liable  to  the  party  injured.  Wilson  v.  Marsh, 
34  Vt.  852,     Steams  v.  MiUer,  25  Vt.  20. 

123.  Listers  are  liable  to  a  party  injured  for 
their  omission  of  express  and  obvious  matter-of- 
fact  duties.  They  are  liable  for  all  other 
injurious  misconduct  in  their  office,  even  in 
matters  of  discretion,  where  it  can  be  shown 
that  they  acted  mala  fide,  Hedfield,  C.  J.,  in 
Steams  v.  Maier, 

124.  In  an  action  against  listers  for  wrong- 
fully  setting  personal  estate  in  the  list,  where  the 
listers  had  jurisdiction  and  no  appeal  was  taken 
to  the  selectmen  ',—Held,  that  the  proceedings 
were  conclusive,  unless,  by  clear  proof,  the 
listers  were  shown  to  hava  acted  corruptly.  lb. 
44  Vt.  829. 

125.  Where  listers  left  in  the  town  clerk's 
office,  within  the  time  required  by  the  statute, 
an  abstract  of  the  plaintiff's  list  containing  the 
assessment  complained  of,  properly  certified, 
and  containing  a  general  notice  of  hearing; — 
Held,  that  the  plaintiff's  only  remedy  for  an 
over-assessment  was  by  the  statute  appeal, 
unless  he  could  show  by  irrefragable  evidence 
that  the  listers  made  such  assessment  from 
motives  of  corruption,  or  express  malice 
towards  the  plaintiff,    Tb, 
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126.  In  an  action  againat  liaters  for  wrong- 
f uUy  appraising  and  setting  in  the  plaintiifs 
list  more  land  than  he  owned,  it  is  suflScient  to 
aver  and  prove  that  they  did  the  act  knowing 
it  to  be  false.  It  is  not  necessary  to  allege  that 
they  did  it  maliciously  and  corruptly.    7*. 

127.  Where  listers,  in  the  exercise  of  good 
faith  and  acting  according  to  their  best  judg- 
ment, set  in  the  list  one  who  has  removed  from 
the  town  with  his  property,  upon  their  belief 
that  such  removal  was  for  the  purpose  of  avoid- 
ing taxation  or  of  changing  it  to  another  town 
(G.  8.  c.  88,  s.  48),  their  action  is  of  a  judicial 
character,  and  they  are  not  liable  for  an  erron- 
eous judgment  therein.  Davis  v.  Strang^  31 
Vt.  882.  Aldis,  J.,  dissenting  ;  and  see  Unwer- 
saUst  SocUty  v.  Leaeh,  85  Vt.  108. 

128.  The  court  cannot  say,  as  matter  of  law, 
that  listers  were  lacking  in  due  diligence  in  the 
making  of  a  list,  where  they  erroneously  set 
lands  to  the  mortgagor,  instead  of  the  mort- 
gagee in  possession.  This  is  a  question  of  fact 
for  the  jury  upon  the  circumstances.  WiUan 
V.  Marsh,  84  Vt.  362. 

129.  Form  of  action.  Case,  and  not  tres- 
pass, was  held  to  be  the  proper  action  against 
listers  for  wrongfully  setting  the  plaintiff  and 
his  property  in  the  list  of  a  town  where  he  and 
his  property  were  not  taxable,  and  of  which  he 
was  not  an  inhabitant;— upon  which  list  taxes 
were  assessed  which  he  had  been  compelled  to 
pay,  upon  arrest  by  the  tax  collector.  Henry 
V.  EdBon,  2  Vt.  499. 

VI.    Salb  of  Lands  fob  Taxes  ;  Tax 
Titles. 

1.   Oeneral  rules. 

130.  A  collector  of  proprietors'  taxes  must 
pursue  his  power  strictly,  however  difficult,  and 
perform  all  pre-requisites,  which  stand  as 
conditions  precedent  to  his  right  of  selling. 
Otherwise,  his  sales  are  invalid.  UnderhiU  v. 
Smithy  N.  Chip.  81. 

131.  Sales  for  land  taxes  are  proceedings  in 
invitum.  It  is  a  mode  of  transferring  title  by 
operation  of  law  without  the  agency  of  the 
owner,  and  is  also  in  the  nature  of  a  forfeiture. 
Therefore,  the  proceedings  are,  as  conditions 
precedent,  to  be  strictly,  perhaps  literally,  fol- 
lowed. Spear  v.  Ditty,  9  Vt.  282,  17  Vt. 
100. 

132.  Courts  have  been,  generally,  some- 
what astute  in  requiring  such  strict  compliance. 
Bennett f  J.,  in  Carpenter  r.  Sawyer ,11  Vt.  124 
—citing  Mead  v.  MaUet,  1  D.  Chip.  239.  Culf>er 
V.  Hayden,  1  Vt.  859.  Richardson  v.  D<yrr,  5 
Vt.  16.  Spear  y.  Ditty,  9  Vt.  282.  Sumner  y. 
Sherman,!^  Vt.  609 ;  and  see  Taylor  v.  French, 
19  Vt.  49.   Lane  v.  James,  25  Vt.  481. 

133.  4.  tax  sale  under  the  act  of  1881, 


granting  a  tax  on  each  acre  of  land  in  Essex 
county  for  the  purpose  of  building  a  jail,  was 
held  valid  against  sundry  objections.  General 
principles  announced— as,  that  the  court  should 
not  be  too  astute  in  finding  defects,  or  sur- 
mounting  them,  &c.  Bellows  v.  ElUot,  12  Vt. 
569. 

134.  It  is  a  condition  precedent  to  the  pass- 
ing  of  any  title  by  a  tax  collector's  deed,  that 
the  proceedings  of  the  officers,  who  have  any- 
thing to  do  with  assessing  or  collecting  the  tax, 
or  recording  the  proceedings,  whether  to  be 
performed  before  or  after  the  sale,  should  be  in 
strict  and  literal  compliance  with  the  require- 
ments of  the  statute.  Judevine  v.  Jackson,  18 
Vt.  470.     Sumner  v.  Sherman,  18  Vt.  609. 

135.  The  following  principles,  or  rules,  for 
testing  the  validity  of  tax  titles,  appear  to  be 
fairly  deducible  from  the  reported  cases  on  that 
subject :  (1),  Where  the  statute  under  which 
the  sale  is  made  directs  a  thing  to  be  done,  or 
prescribes  the  form,  time,  and  manner  of  doing 
any  thing,  such  thing  must  be  done,  and  in  the 
form,  time  and  manner  prescribed,  or  the  title 
is  invalid ;  and  in  this  respect  the  statute  must 
be  strictly,  if  not  literally,  complied  with  ;  (2), 
But  in  determining  what  is  required  to  be  done, 
the  statute  must  receive  a  reasonable  construc- 
tion ;  and  where  no  particular  form  or  manner 
of  doing  a  tiling  is  pointed  out,  any  mode  which 
effects  the  object  with  reasonable  certainty  is 
sufficient ;  and  in  judging  of  these  matters  the 
court  is  to  be  governed  by  such  reasonable 
rules  of  construction,  as  direct  them  in  other 
cases.  Hall,  J.,  in  Chandler  v.  Spear,  22  Vt. 
888. 

136.  Collector's  deed  as  eyidence.  A 
deed  of  the  collector  of  a  proprietors*  tax,  how- 
ever worded,  is  not  even  prima  facte  evidence 
of  a  legal  sale ;  but,  to  sustain  it,  all  the  pre- 
vious proceedings  must  be  proved  regular. 
Powell  V.  Brown,  1  Tyl.  285. 

137.  A  tax  deed,  without  proof  of  every 
essential  pre-requisite,  is  void.  Bichardson  v. 
Dorr,  5  Vt.  9. 

138.  To  make  a  good  title  under  a  tax  deed, 
the  statute  requisitions  must  be  proved  to  have 
been  strictly  complied  with,  and  a  general 
recital  in  the  deed  that  the  collector  *^  has  in  all 
things  pursued  the  directions  of  the  statute,"  is 
no  evidence  thereof.  Brown  v.  WrigM,  17  Vt. 
97  (overruling  Potoell  v.  Brown,  1  TyL  285, 
and  Parker  v.  Bixby,  2  Tyl.  466).  HaU  v. 
ColUns,  4  Vt.  816.  Beed  v.  Field,  15  Vt.  672. 
Townsend  v.  Dowrwr,  82  Vt.  190. 

2.  Bate  bill  and  toarrant 

139.  In  order  to  support  a  collector's  deed 
under  the  80,000  dollars'  tax  act  (2  Tol.  St.  287), 
the  rate-bill  must  be  produced.  Mix  v.  Whit- 
lock,  I  Tyl.  80 ;  a»d  muet  be  proved  to  have 
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been  deposited  with  the  State  Treasurer  by 
Nov.  1,  1793.    8.  a.  1  Tyl.  805. 

140.  In  a  land  tax  sale,  it  is  not  necessary 
that  the  collector's  rate  bill  be  recorded.  Spear 
V.  DiUy,  8  Vt.  419. 

141.  Although  not  required  in  terms  by  the 
land  tax  act,  yet  it  is  considered  that  a  tax  bill 
must  be  furnished  the  collector  by  the  com- 
mittee, as  showing  the  description  of  the  delin- 
quent lands,  the  names  of  the  proprietors,  the 
number  of  acres,  and  the  amount  of  the  tax ; 
but  the  tax  bill  need  not  appear  of  record. 
Jmocs  v.  WiUtif,  12  Vt.  674. 

142.  In  support  of  a  land-tax  sale,  it  was 
held  sufficient,  prima  facie  at  least,  to  establish 
that  such  a  tax  bill  had  been  furnished  to  the 
collector  as  the  law  requires,  that  in  his  return 
he  certified  that  the  foregoing  are  true  records 
and  entries  of  his  proceedings  in  the  collection 
of  the  tax  therein  described,  and  this  imme- 
diately followed  a  statement  in  which  appeared 
the  original  grantees'  names,  the  diviraons,  num- 
bers, and  the  description  of  the  lots,  number  of 
acres  in  the  lots,  and  the  tax.  Wing  y.J7a//,  47 
Vt.  182. 

143.  Under  the  statute  of  Oct.,  1789,  direct- 
ing the  treasurer  to  issue  his  warrant  against 
the  proprietors  of  certain  towns  to  defray  the 
expenses  of  surveying,  the  warrant  must  name 
the  persons  and  the  several  sums  by  them  to  be 
paid.    Felhws  v.  TuUle,  Brayt.  286. 

144.  Three  persons  named  were  empowered 
by  act  of  the  legislature  to  issue  their  warrant, 
under  their  hands,  for  the  collection  of  a  tax. 
Held,  that  the  warrant  signed  by  only  two  was 
void.     TovmseTid  v.  Orap,  1  D.  Chip.  127. 

145.  Where  a  title  was  made  through  a  tax 
sale  by  a  constable,  as  collector,  and  the  warrant 
was  directed  to  the  constable  of  the  town,  with- 
out naming  him  ;—Held,  that  his  appointment 
must  be  proved  by  the  record.  Braughton  v. 
Blaekman,  1  D.  Chip.  109 ;  and  see  1  D.  Chip. 
99.     1  Vt.  81,  87. 

146.  Where  a  land  tax  act  requires  the  tax 
to  be  collected  by  a  public  officer— as,  a  sheriff 
or  constable  ;—Held,  that  this  li  to  be  regarded 
as  a  duty  superadded  to  his  other  duties,  and 
that  the  direction  of  the  warrant  to  him  by  his 
name  of  office,  without  naming  him,  and  his 
proceedings  and  signature  in  such  official 
capacity,  and  not  as  collector,  are  sufficient. 
Chandler  v.  Spear,  22  Vt.  888.  Bellowe  v. 
BlUot,  12  Vt.  569. 

147.  Where  the  warrant  to  the  collector  of 
the  half-penny  tax  of  1791  misrecited  the  time 
of  the  passing  of  the  act  granting  the  tax  ; — 
Held,  that  the  warrant  had  nothing  to  stand 
upon,  and  that  the  collector's  deed  of  land  sold 
under  it  conveyed  no  title.  Brown  v.  Wright, 
17  Vt.  97. 


8.  Advertieement ;  pubUoaUon;  record ;  eerti- 
fleate. 

148.  In  the  advertisement  of  sale  for  a  pro- 
prietor's tax,  the  land  being  assessed  by  equal 
rights  and  for  equal  sums,  it  is  not  necessary  to 
annex  to  the  name  of  each  delinquent  the  sum 
assessed ;  but  it  is  sufficient  to  mention  the 
amount  of  the  tax  on  each  right  generally,  and 
then  insert  a  list  of  the  delinquents.  Wentuorth 
V.  Allen,  1  Tyl.  226. 

149.  The  proceedings  of  the  collector  of  a 
particular  land  tax  were  held  invalid,  and  his 
deed  to  convey  no  title :  (1),  Because  in  his 
advertisement  he  omitted  to  fill  the  blank  in  the 
prescribed  form  with  the  place  of  the  session  of 
the  legislature  when  the  tax  was  assessed ;  (2), 
because  the  town  clerk,  in  recording  the  adver- 
tisements, omitted  to  state  the  place  where  the 
newspaper  containing  the  advertisements  waa 
printed— these  being  statute  requirements. 
Culver  V.  Harden,  1  Vt.  859.     17  Vt.  100. 

150.  The  advertisement  of  a  committee  to 
superintend  the  expenditure  of  a  land-tax,  under 
G.  8.  c.  98,  s.  4,  need  not  name  the  town  where 
the  legislature  sat  which  laid  the  tax.  WiTigv. 
Hall,  47  Vt.  182. 

151.  A  collector's  advertisements  of  particu- 
lar land  taxes  must  be  signed  by  him  as  * 'col- 
lector." Spear  v.  DiWy,  9  Vt.  282.  22  Vt. 
898. 

152.  The  making  of  the  advertisement  of 
his  sale  by  the  collector  of  a  particular  land 
tax,  is  an  official  act,  and  if  made  before  he  is 
qualified  by  being  sworn,  his  sale  is  void ;  and  the 
date  appearing  upon  the  advertisement  must  be 
taken  as  prima  facie  evidence,  at  least,  of  the 
time  of  making  it.  Langdon  v.  Poor,  20  Vt. 
13. 

153.  Where  the  advertisement  of  sale,  as 
recorded,  described  the  act  granting  the  tax 
as  assessing  it  "for  the  purpose  of  making  and 
repairing  and  building  bridges,"  whereas  the 
act  was  "for  the  purpose  of  making  and  repair- 
ing roads  and  building  bridges  ',"—Held,  that  a 
sale  under  such  recorded  advertisement  was 
invalid.    Tb, 

154.  Otherwise,  under  a  like  act,  where  the 
word  "bridges"  was  omitted  in  the  advertise- 
ment ; — the  word  roads  comprehending  bridges, 
but  not  vice  versa.    Isaacs  v.  Wilej/,  12  Vt.  674. 

155.  The  recording  of  a  land  tax  advertise- 
ment at  length  as  dated  March  8,  1829,  with  a 
certificate  that  it  was  inserted  in  a  certain 
newspaper,  and  also  that  the  same  advertise- 
ment, dated  March  10,  1829,  was  inserted  in 
certain  other  newspapers,  was,  on  account  of 
this  discrepancy,  held  not  to  be  a  record  at 
length  of  the  second  advertisements.  Clark  v. 
Tucker,  6  Vt.  181. 

156.  Under  the  land-tax  act,  where  the  col- 
lector's  or  committee's  advertisement    is   the 
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same  id  all  the  newspapen  in  which  they  are 
required  to  be  published,  it  is  a  sufficient  reccwd- 
ing  of  them  **at  length,  "  where  the  town  clerk 
records  one  at  length,  and  certifies  on  the  record 
that  the  same  was  inserted  and  published  in  the 
other  papers  named,  giving  numbers  and  dates. 
J»aae$  v.  ShaUwik,  12  Vt.  6«8. 

157.  A  land  tax  statute  required  that  adver- 
tisements of  the  collector  and  committee  should 
be  '^published  in  the  Vermont  Republican, 
printed  at  Windsor*';  and  the  record  showed 
that  they  were  published  in  **the  Vermont 
Republican  and  American  Yeoman  published 
at  Windsor."    IT^W  sufficient.    Jb, 

158.  The  collector  of  a  land  tax  was  at  the 
same  time  town  clerk.  In  recording  in  the 
town  records,  the  committee's  advertisements 
and  a  certificate  of  the  newspapers  in  which 
they  were  published,  he  signed  the  same  as  eol 
lector.  Held  insufficient ;  that  he  should  have 
have  signed  a$  town  eUrk.     lb. 

159.  By  the  sUtute  of  1807  regulating  the 
sale  of  lands  for  taxes,  the  town  clerk  was 
required  to  record  the  advertisements  at  length. 
HM,  that  such  record  made  from  a  copy  of  the 
same,  and  certified  by  him  on  the  sales  book  of 
the  collector,  was  not  a  compliance  with  the 
statute,  and  that  the  collector's  deed  conveyed 
no  title.  Carpenter  v.  Sawyer,  17  Vt.  121.  22 
Vt,.d98. 

160.  On  a  sa^e  of  lands  for  payment  of  town 
taxes,  if  the  town  clerk  neglects  to  certify  upon 
the  record  that  the  advertisements  had  been 
published  as  required  by  law,  the  collector's 
deed  conveys  no  title.  Judemne  v.  Jaekeon^ 
18  Vt.  470. 

161.  Under  a  land  tax  sale,  it  is  not  neces 
sary  that  the  town  clerk  should  [formally]  cer- 
tify the  volumes,  numbers  and  dates  of  the 
several  papers  in  which  the  committee's  and 
collector's  advertisements  are  published,  where 
all  these  particulars  appear  in  his  record  [official- 
ly stated].    Spear  v.  DiUy,  8  Vt.  419. 

162.  What  is  a  sufficient  certificate  of  the 
committee's  and  collector's  advertisement  on 
record.     Wing  v.  Hall,  47  Vt.  182. 

4.  Sale  ;  Return  ;  Record. 

163.  Where  a  collector's  hind  tax  sale  was 
advertised  to  be  held  at  a  particular  time 
and  placed  named,  and  his  return  stated  the 
sale  as  made  on  the  day  and  in  the  town  named, 
it  will  be  presumed,  in  the  absence  of  proof  or 
presumption  to  the  contrary,  that  the  sale  was 
made  at  the  precise  time  and  place  specified. 
Spear  v.  BiUy,  8  Vt.  419. 

164.  Held,  that  a  sherifiTs  deed  of  lands 
sold  under  the  one  cent  per  acre  laud  tax  act  of 
1812  conveyed  no  title,  unless  he  left,  within 
thirty  days  after  sale,  with  the  county  clerk,  if 
Ihe  town  had  not  b#en  organised,  a  true  andi 


attested  copy  of  his  proceedings,  and  unless 
the  same  were  recorded  by  the  clerk.  SwHiner 
V.  Sherman,  18  Vt.  609.     18  Vt.  472. 

165.  Where  a  sale  of  hinds  for  a  particular 
land  tax  was  in  fact  completed  on  a  certain  day, 
and  the  collector  omitted  to  return  and  have 
his  proceedings  recorded  in  the  town  clerk's 
office  for  more  than  80  days  thereafter ;— JJeW, 
that  the  proceedings  were  fatally  defective; 
and  that  they  were  not  cured  by  a  formal 
adjournment  of  the  sale  to  a  future  day,  and 
then  opening  and  dissolving  the  vendue,  and 
then  returning  and  recording  his  proceeding 
within  80  days  thereafter.  Taylor  v.  Freneh, 
19  Vt.  49.  (Stat.  Nov.  11.  1807.  R.  B. 
c.  86,  s.  12.  G.  S.  c.  98,  s.  12.)  Mead  v.  Mai- 
let,  1  D.  Chip.  289. 

166.  Proceedings  under  a  land  tax  sale 
were  held  defective,  because,  (1),  the  o^ector 
did  not  return  and  have  recorded  in  the  town 
clerk's  office  his  proceedings  within  80  days 
after  completing  the  sale ;  (2),  he  did  not  sign 
his  return  ;  (8),  there  was  not  a  full  record  of 
the  advertisements ;  (4),  the  town  clerk  did  not 
certify  that  he  made  a  record  of  the  advertise- 
ments, &c.,  from  the  papers  themselves.  Tay- 
lor V.  French. 

167.  A  copy  of  vendue  sales  lodged  in  the 
county  clerk's  office,  which  carried  internal 
evidence  that  it  was  not  so  lodged  within  80 
days  next  after  the  sales,  and  was  not  attested 
by  the  collector  as  a  true  copy,  as  required  by 
the  tax  act,  was  held  not  evidence  to  sustain 
the  tax  deed.    Richardeon  v.  Dorr,  5  Vt.  9. 

168.  A  vendue  tax  deed  conveys  no  title, 
unless  the  proceedings  are  recorded  according 
to  the  statute  requirements.  Oiddinge  v.  SmUh, 
15Vt.  844.    26Vt.  284. 

169.  Under  the  land  tax  act  requiring  the 
proceedings  of  the  committee  and  collector  to 
be  recorded  in  **the  proper  office  for  recording 
of  deeds,"  it  is  not  required  that  they  be 
recorded  in  the  book  of  the  record  of  deeds. 
They  may  well  be  recorded  upon  a  separate 
book  kept  for  that  purpose.  leaaee  v.  Shot- 
tuck,  12  Vt.  668. 

170.  A  list  of  lands  not  redeemed  tied  into 
the  book  of  town  land  records,  was  treated  as  a 
proper  record.  Oarbee  v.  Hopkine,  41  Vt. 
260. 

171.  A  town  clerk's  certificate,  at  the  end  of 
a  record  of  the  entire  proceedings  of  a  tax  sale 
of  lands,  in  this  form*.  ''Received  for  record 
and  recorded  and  examined  April  7,  1840. 
Attest— John  Dodge,  Town  Clerk,"— was  hM 
to  refer  to  the  entire  record.     lb. 

172.  A  town  clerk  cannot  be  allowed  to 
amend  his  records  of  a  tax  sale  of  lands  so  as 
to  affect  any  right  fixed  by  the  proceedings  as 
they  stand  recorded.  Judetine  v.  Jackson,  18 
Vt.  470.    Langdon  v.  Poor,  20  Vt.  18. 

173.  To  sustain  a  title  by  tax  sale,  the  towm 
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clerk's  certificate  of  the  allowance  of  the  com- 
mittee's account,  stating  the  sum,  is  not  evi- 
dence. A  copy  of  the  record  is  required.  Cait 
V.  WeU$,  2  Vt.  8ia 

174.  Sundry  objections  to  the  sale  of  lands 
under  the  act  of  Nov.  11, 1807,  laying  a  tax  for 
erecting  a  state's  prison,  considered,  and  sale 
sustained,  viz:  (1).  That  the  State  treasurer's 
warrant  was  directed  to  the  sheriff  of  the  county 
without  giving  his  name,  and  that  in  his  pro- 
ceedings he  descril^d  himself  as  sheriff,  and 
not  as  collector:  (2).  That  the  warrant  merely 
named  the  towns  and  gores  without  stating  that 
they  were  within  his  precinct,  and  without 
giving  the  reasons  why  the  wammt  was  directed 
to  the  sheriff,  rather  than  to  the  constable: 
(8).  That  there  was  an  error  in  the  record  of 
the  rate-bill,  as  to  the  title  of  the  act— but  the 
identity  was  apparent ;  also,  in  misstating  the 
number  of  acres  in  some  of  the  rights— but  the 
amount  of  the  tax  was  correctly  stated ;  also, 
in  the  date  of  the  sheriff's  certificate— but  that 
was  set  right  by  other  parts  of  it :  (4).  That 
there  was  an  error  in  the  clerk's  certificate  as  to 
the  date  of  the  record— but  that  was  set  right 
by  parol  evidence :  (5).  That  the  sale  was  at 
the  county  court  house,  instead  of  the  town 
where  the  lands  lay :  (6).  That  the  record  of 
the  town  clerk  did  not  show  that  the  advertise- 
ment had  been  published ;— but  this  act  did  not 
require  a  record  of  the  publication,  and  the 
publication  was  proved  by  the  production  of 
the  original  newspapers :  (7).  That  there  was 
no  evidence  that  the  Secretary  of  State  pub- 
lished the  act  in  all  the  newspapers  of  the 
State,  as  directed  by  the  act ;— but  this  was 
merely  directory  and  not  essential  to  the  valid- 
ity of  the  tax;  moreover,  this  would  be  pre- 
sumed, as  there  was  no  evidence  to  the  contrary. 
Chandler  v.  Spear,  22  Vt.  888. 

5.  Other  reqtUremenU — b&nd,  oath,  dtc. 

175.  Publication  of  act.  The  publication 
of  an  act  assessing  a  land  tax  is  not  essential 
to  the  validity  of  a  sale  under  it,  although  the 
act  directs  such  publication.    lb. 

176.  Bond.  In  land  tax  sales  under  the 
act  of  1807,  the  collector  must  give  bonds 
before  he  advertises  his  sales,  or  the  sale  will 
be  invalid.  CoU  v.  WelU,  2  Vt.,818.  12  Vt. 
677. 

177.  This  bond  must  be  double  the  amount 
of  the  tax,  which  is  determined  by  the  amount 
of  the  rate  bill  delivered  to  the  collector.  If 
given  for  a  less  sum,  the  sale  is  invalid.  Spear 
V.  Dttty,  8  Vt.  419.  12  Vt.  676.  Oatman  v. 
Barney,  46  Vt.  594. 

178.  The  bond  required  to  be  given  by  the 
coUector  under  the  particular  land  tax  act  of 
Nov  11,  1807,  viz. :  in  **  double  the  amount  of 
the  tax  he  is  appointed  to  collect,"  is  sufficient 


if  in  double  the  amount  of  the  tax  bill  delivered 
to  him,  though  not  double  the  whole  tax  as- 
sessed.   7^. 

179.  The  giving  of  the  necessary  bond  by 
the  collector  of  a  particular  land  tax  to  the 
committee  to  expend  the  tax,  may  be  proved 
by  the  receipt  of  the  committee.  Chandler  v. 
Cornell,  17  Vt.  580. 

180.  Oath.  Where  a  public  and  sworn 
officer  of  the  law,  as  a  constable  or  sheriff,  is 
made  collector  of  a  land  tax,  the  provisions  of 
the  general  land  tax  act  requiring  the  collector 
to  be  sworn,  do  not  apply.  Adams  v.  Jackson, 
2  Aik.  145.  BeUaws  v.  EUiot,  12  Vt.  569.  22 
Vt.  899. 

181.  A  warrant  for  the  collection  of  a  land 
tax  recited  that  the  tax  was  assessed  by  the 
legislature,  at  a  session  named,  stated  the 
appointment  of  the  collector  (naming  him), 
and  was  in  the  usual  form  defining  and  des- 
cribing his  duties.  Immediately  following  the 
record  of  the  warrant  was  a  record  of  the 
certificate  of  the  oath,  which  recited  that  the 
collector,  naming  him,  personally  appeared 
and  was  duly  sworn  to  perform  the  duties 
assigned  him  as  collector  of  said  tax  in  and  by 
the  above  warrant,  as  the  law  directs.  Held, 
that  this  answered  the  requirements  of  the 
statute  that  he  should  be  *'duly  sworn," — no 
form  of  oath  being  prescribed.  Wing  v.  HaU, 
47  Vt.  182. 

182.  Oommittee's  account.  In  the  ex- 
penditure of  a  land  tax,  all  questions  respect- 
ing the  faithful  expenditure  of  the  labor,  and 
whether  or  not  it  was  expended  in  *'the  best 
place,"  were  held  to  be  involved  in,  and  con- 
cluded by,  the  allowance  of  the  account  of  the 
committee  by  the  county  court.  FUeh  v. 
Flanders,  27  Vt.  608. 

183.  No  title  can  be  deduced  from  a  land 
tax  sale  and  collector's  deed  under  G.  S.  c.  98, 
s.  1,  unless  it  appears  affirmatively  that  the 
committee's  account  had  been  approved  by  the 
county  court  before  exposure  of  the  lands  for 
sale.     Wing  v.  HaU,  47  Vt.  182. 

184.  Stats.  1787  and  1788.  The  validity 
of  the  proceedings  in  regard  to  particular  land 
taxes,  under  the  statutes  of  1787  and  1788,  con- 
sidered.   Brawn  v.  Hutchinsan,  11  Vt.  569. 

185.  Non-repident  proprietor.  The  land 
of  H,  then  a  resident  of  Vermont,  was  set  in 
his  grand  list.  Shortly  afterwards,  he  removed 
to  a  distant  State  to  remain  permanently 
absent,  as  was  supposed,  leaving  no  personal 
property  ;  but  he  returned  to  a  remote  town  in 
this  State  before  the  proceedings  of  the  consta- 
ble for  the  collection  of  the  taxes.  Held,  that 
the  constable  was  justified  in  treating  the  lands 
as  those  of  a  "non-resident  proprietor,"  for 
the  purpose  of  a  sale  of  the  lands  for  the  taxes, 
provided  that  be  was  not  aware  of  the  return  of 
H  to  this  State,  or  the  circumstances  were  not 
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Bach  as  to  affect  him  with  notice  thereof. 
MutMm  V.  Moo^,  84  Yt.  488  8.  O.  87  Yt. 
818. 

6.  T%e  purchaser — right  acquired^  de, 

186.  Who  may  not  pvrcliMa.  At  an 
official  sale  of  lands  for  taxes,  the  collector 
cannot  personally,  or  through  an  agent,  bid  in 
the  lands  so  as  to  affect  the  title  of  the  owner. 
Such  sale  is  absolutely  yoid.  Chandler  y. 
Moutton,  88  Yt.  245;  and  see  Woodbury  v. 
Parker,  19  Yt.  858. 

187.  A  party  who  is  bound  to  pay  the  taxes 
upon  land  and  prevent  a  vendue  sale  therefor, 
cannot  acquire  a  title  by  such  sale  and  convey- 
ance, as  against  the  right  owner,  but  the  ven- 
due  deed  will  be  treated  as  void  from  the 
beginning.     Blake  v.  Hou>e,  1  Aik.  806. 

188.  Where  a  widow  conveyed,  as  in  fee 
and  with  warranty,  lands  set  to  her  as  her 
dower,  and  a  subsequent  grantee,  during  her 
lifetime,  bid  in  the  lands  on  a  tax  sale  and 
took  a  deed  to  himself ; — Held,  that  as  against 
the  reversioner  such  grantee  took  only  an  estate 
for  the  life  of  the  widow  ;  that  it  was  his  duty 
to  pay  the  tax ;  and  that  he  could  not  set  up 
the  tax  deed  as  against  the  reversioner.  Lyman 
V.  ffolUeter,  12  Yt.  407. 

189.  The  right  acquired.  By  a  sale  of 
land  for  taxes,  the  purchaser  gets  no  greater  or 
different  right  than  the  former  owner  had  before 
the  sale.  He  will  get  the  land  he  buys,  in 
severalty,  or  in  conunon,  as  the  former  owner 
held  it.  Willard  v.  Strong,  14  Yt.  582.  Sheafe 
V.  Wait,  90  Yt.  785. 

190.  A  tax  collector's  sale  and  deed  of  land 
was  of  so  many  acres  of  a  certain  lot.  The 
lands  were  owned  in  common.  Held,  that  the 
deed  passed  such  an  undivided  interest  in  the 
lot  as  the  number  of  acres  sold  bore  to  the 
whole  number  of  acres  in  the  lot.    7^. 

191.  A  tax  laid  by  the  legislature,  in  1881, 
of  three  mills  per  acre  on  all  the  lands  in  Essex 
county  for  the  building  of  a  jail,  was  held  not 
to  be  a  tax  against  any  person,  nor  to  create 
any  personal  liability ;  and  that  the  collector's 
deed  (all  the  proceedings  being  regular)  extin- 
guished all  prior  claims,  whether  of  title  or 
possession,  and  gave  good  title  to  the  purchaser 
at  the  tax  sale.     Brown  v.  Atutin,  41  Yt.  262. 

192.  Oovenantindeed.  The  collector  of  a 
particular  land  tax  who  executes  a  deed  in  his 
official  capacity,  according  to  the  requisitions  of 
the  statute,  i.  e,,  containing  a  general  covenant 
of  warranty,  is  not  liable  on  such  covenant  for 
failure  of  the  title.  Oib$on  v.  Mueeey,  11  Yt. 
212.     85Yt.  853. 

193.  Record  of  deed.  A  collector's  deed 
under  the  Ives  vendue  of  1784,  lodged  in  the 
proper  office  in  due  season,  but  not  recorded 
until  1827,  was  held  inoperative  as  against  a 


deed  of  the  original  proprietor  executed  in  1797 
and  recorded  in  1799.  Allen  v.  BverU,  8  Yt, 
10. 

194.  Possession  under  tax  deed.  Pos. 
session  Arst  taken  and  held  for  five  years  under 
a  tax  deed  twenty-three  years  old,  raises  no 
presumption  of  title  under  the  deed.  Riehardeon 
V.  Dorr,  5  Yt.  9. 

195.  Liability  of  town.  In  an  action  by 
the  purchaser  of  land  at  a  tax  sale  against  a 
town  for  a  default  of  its  Allector,  by  which  no 
title  passed  by  the  collector's  deed,  but  where 
the  plaintiff  had  never  taken  possession,  and 
there  was  no  existing  possession  or  seisin  in 
another  at  the  time  of  the  sale  and  conveyance; 
—Held,  that  the  damages  recoverable  were  only 
the  money  paid  and  interest.  Saultere  v.  Vic- 
tory, 85  Yt.  851. 

For  taataUon  by  towns,  see  Towns,  II. ;— by 
school  districts,  see  Schools,  II. 


TENANCY  IN  COMMON. 

1.  In  Lands. 

1.  Creation  by  deed. 

2.  Bights  and  remedies  of  tenants  as  to 

third  persons. 
8.  Bights   aTid  remedies   between  them- 
selves, 
II.    In  Chattkls. 

I.    In  Lands. 

1.  Creation  by  deed, 

1.  Construction.  It  seems,  that  a  convey- 
ance of  a  given  number  of  acres  of  a  lot  to  one 
man  and  another  number  to  another,  thus  con- 
veying the  whole  right  to  both,  the  intent  to 
convey  in  severalty  not  appearing,  creates  a 
tenancy  in  common,  with  interests  proportioned 
to  the  number  of  acres  specified  in  the  deeds. 
Preston  v.  Bobinson,  24  Yt.  683;  and  see 
8he<^e  v.  Wait,  80  Yt.  735. 

2.  Where  a  deed  was  made  to  two  persons 
for  their  own  use  forever,  with  a  condition  that 
they  should  pay  all  the  grantor's  debts,  or  the 
deed  should  be  void  ; — Held,  that  the  deed  did 
not  create  a  trust  estate,  nor  express  an  inten- 
tion to  create  a  joint  tenancy ;  and  that  there- 
fore under  the  statute  (G.  S.  c.  64,  ss.  2,  8),  this 
was  a  tenancy  in  common.  Lamb  v.  Clark,  29 
278. 

2.  Bights  and  remedies  of  tenants  as  to  third 

persons. 

3.  Action  by  one  tenant.  One  tenant  in 
commion  may  recover  the  whole  land  in  eject - 
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ment  against  a  stranger  to  title,  and  hold  pos- 
sesdon  both  for  himself  and  his  co-tenants. 
P<wwrtjyv.  Jirtttt,8Vt.279.  8.  C.  lb,  410.  Coit 
T.  Wells,  2  Vt.  818.  University  of  Vt  v.  Efff. 
nold$,  8  Vt.  568.  10  Vt.  18.  Johruion  v.  Tilden, 
6  Vt.  436.  House  y.  Fuller,  12  Vt.  172.  Chand- 
ler V.  Spear,  22  Vt.  408.  Robinson  v.  Sheruin, 
86  Vt.  69.     Par*  v.  PraU,  88  Vt.  546, 550. 

4.  This  law  applies  to  the  owner  of  a  pro. 
prietor's  right,  in  whole  or  in  part,  to  undivided 
lands  of  a  township,  as  against  a  stranger. 
Pomeroy  v.  MUU,  Johnson  v.  Tilden.  House 
V.  Fuller.  Chandler  y.  Spear.  University  of 
Vt  V.  Reynolds,     Coit  v.  Wells, 

5.  In  snch  case,  as  also  in  trespass  qua, 
elau,y  he  may  recover  the  whole  damages.  Hib- 
bard  v.  Foster,  24  Vt.  542.  BigeUm  v.  Hieing, 
42  Vt.  678. 

6.  But  in  trespass  to  personal  property,  he 
can  recover  only  for  the  damage  done  to  his 
own  interest.  Chandler  v.  Spear,  22  Vt.  888, 
408.    BriggsY.  Taylor,  85  Vt.  66. 

7.  The  right  of  one  tenant  to  recover  to  the 
extent  of  his  interest  is  not  affected  by  the  fact 
that  the  right  of  his  co-tenant  is  barred  by  the 
statute  of  limitations.  McFarland  v.  Stone,  17 
Vt.  165. 

8.  —by  all.— O.  S.  c.  40,  s.  13.  Tenants 
in  common  may,  by  agreement  and  for  conven- 
ience, occupy  distinct  portions  of  their  common 
land  in  severalty,  without  affecting  their  ulti- 
mate rights  in  the  whole  as  tenants  in  common. 
In  such  case,  and  where  the  possession  by  each 
is  not  adverse  to  the  others,  all  may  join  in  an 
action  against  a  stranger  for  an  injury  to  the 
possession  of  either  portion.  Johnson  v.  Oood- 
ioin,  27  Vt.  288.    88  Vt.  612. 

8.  Bights  and  remedies  between  themselves. 

9.  Oonveyance.  One  tenant  in  common 
cannot  convey  by  metes  and  bounds  a  part  of 
the  estate  held  in  common,  where  this  operates 
to  the  injury  of  his  co-tenants.  Such  convey- 
ance does  not  prevent  a  subsequent  partition, 
irrespective  of  it,  by  order  of  court  upon  the 
application  of  the  other  co-tenants.  Held,  that 
such  deed  was  so  far  void  and  inoperative,  that 
the  grantee  was  not  entitled  to  notice  of  pro- 
ceedings for  partition  taken  in  the  probate 
court.    Broughton  v.  Howe,  6  Vt.  266. 

10.  Trespass.  There  was  an  irregular 
levy  of  execution  upon  an  undivided  interest  in 
a  farm,  and  a  conveyance  of  the  interest  so 
levied  upon,  and  the  grantee  took  possession. 
Held,  that,  prima  facie,  his  possession  was 
according  to  his  deed,  and  that  he  could  not 
maintain  trespass  against  the  owner  of  the 
remaining  interest,  his  co-tenant,  for  a  subse- 
quent  entry  which  did  not  exclude  him.  Wil- 
kins  V.  Burton,  5  Vt.  76. 

11.  One  heir  to  an  estate  cannot  sustain 


trespass  against  a  co  heir  for  an  injury  to  their 
undivided  lands.     Owen  v.  Foster,  18  Vt.  268. 

12.  Trespass  qua.  clau.  cannot  be  main- 
tained  by  a  tenant  in  common  of  land  against 
his  co-tenant  for  entering  upon  the  conmion 
land,  although  under  a  claim  of  exclusive 
ownership,  and  cutting  and  carrying  away  all 
the  timber.  Wait  v.  Biehardson,  88  Vt.  190  ; 
and  see  Booth  v.  Adams,  11  Vt.  156. 

13.  "Where  one  tenant  in  common  occupies 
a  particular  part  of  the  common  property  by 
agreement  of  the  other  tenants,  this  is  so  far  a 
severance  in  fact  as  to  permit  him  to  maintain 
trespass  against  them  for  the  same  acts  which 
would  constitute  trespass  in  a  stranger,  although 
the  length  of  such  occupation  would  be  insuffl- 
cient  to  mature  an  absolute  legal  title  in 
severalty.  CHear  v.  De  Goesbriand,  88  Vt..598. 

14.  Adverse  title.  The  tenant  of  a  ten- 
ant  in  common  is  not  precluded  from  taking  a 
conveyance  from  the  other  tenants  in  common 
of  their  shares.     Catlin  v.  Kidder,  7  Vt.  12. 

15.  One  who  takes  possession  under  a  deed 
which  makes  him  a  tenant  in  common  with 
another,  cannot  set  up  against  the  other  an 
adverse  title  in  a  stranger.  Braintree  v.  Bat- 
tles, 6  Vt.  895. 

16.  Where  one  tenant  in  common  of  lands 
purchased  the  premises  at  a  tax  sale  and  took  a 
deed  of  the  whole  from  the  collector ; — Held, 
that  this  was  but  a  discharge  of  a  common  in- 
cumbrance and  of  his  own  legal  liability  for 
the  benefit  of  himself  and  his  co-tenant,  and 
that  he  acquired  no  title  by  the  deed  to  the 
share  of  his  co-tenant.  Downer  v.  Smith,  88 
Vt.  464. 

17.  Ejectment— Onster.  A  tenant  in 
common  of  the  use  and  occupation  of  land 
whereof  his  co-tenant  has  the  fee,  does  not,  by 
a  perversion  of  his  right  and  an  actual  ouster  of 
his  co-tenant,  forfeit  his  interest,  but  his  co- 
tenant  may  sue  him  in  ejectment,  and  recover 
according  to  his  own  interest.  Warren  v. 
Henshaw,  2  Aik.  141. 

18.  One  tenant  in  common  may  acquire 
title  against  his  co-tenant  by  fifteen  years* 
adverse  possession;  but  this  presupposes  an 
ouster;  otherwise,  the  possession  of  one  is,  in 
judgment  of  law,  the  possession  of  both.  Owen 
V.  Foster,  18  Vt.  268. 

19.  In  case  of  an  actual  ouster  of  a  tenant 
in  common  by  his  co-tenant,  no  demand  to  be 
let  into  possession  is  necessary  in  order  to  sus* 
tain  ejectment ;  and  the  same  proof  that  puts 
the  statute  of  limitations  in  operation,  creates 
an  ouster.     MeFarland  v.  Stone,  17  Vt.  165. 

20.  Where  one  tenant  in  common  took  from 
a  stranger  a  deed  to  himself  of  his  co-tenant's 
share,  and  set  it  up  ;—Held,  that  this  was  such 
an  ouster  of  the  co-tenant  as  entitled  him  to 
maintain  ejectment  for  his  share.  CcUlin  v. 
Kidder,  7  Vt.  12. 
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21.  A  disseisor  of  lands  held  in  common 
afterwards  took  a  deed  from  one  of  the  tenants 
in  common  of  his  interest,  and  continued  in 
possession,  ffeldy  that  the  other  tenant  in  com- 
mon could  not  thereafter  maintain  ejectment 
against  him,  without  a  fresh  ouster,  or  dis- 
seisin.   House  V.  Fulkr,  13  Vt.  165. 

22.  The  plaintiff  and  defendant  being  joint 
tenants  under  a  lease  reserving  to  the  lessor 
the  right  of  re-entry  for  non-payment  of  the 
rent  reserved,  the  lessor  conveyed  to  the  plain- 
tiff all  his  interest  in  the  premises,  certain  rent 
being  then  in  arrear.  Heldy  that  the  plaintiff 
could  not  maintain  ejectment  because  of  the 
rent  in  arrear.    Birney  v.  Birney,  16  Vt.  186. 

23.  The  sole  possession  of  one  tenant  in 
common  is  not  presumed  to  be  adverse  to  his 
co-tenant,  but  to  be  held  in  the  right  of  both. 
To  render  void  a  deed  to  a  third  person  from 
a  tenant  out  of  possession,  such  tenant,  or  his 
grantee,  must  have  notice,  at  the  time  of  the 
conveyance,  that  such  holding  Is  adverse.  It 
is  not  enough  that  it  was  intended  to  be  adverse. 
Buokmaster  v.  Needham,  22  Vt.  617.  10  Vt. 
608. 

24.  Where  land  is  owned  in  joint  tenancy, 
or  tenancy  in  common,  and  one  tenant  takes  a 
deed  of  the  whole,  and  takes  and  maintains 
exclusive  possession  and  makes  exclusive  claim 
to  the  whole  under  his  deed,  this  is  a  sufficient 
ouster  of  his  co-tenant  to  entitle  the  latter  to 
maintain  ejectment  to  recover  his  share,  with 
out  a  demand  to  be  let  into  possession.  John- 
aon  V.  TOden,  6  Vt.  426.  PofMroy  v.  MilU,  8 
Vt.  410.  Ca/rpenter  v.  Thayer,  16  Vt.  562. 
RoberUY.  Morgan,  80  Vt.  819. 

25.  Where  one  joint  owner  of  lands  took 
and  maintained  exclusive  possession  of  the 
lands,  and  asserted  an  exclusive  claim  and  title 
to  the  whole  adversely,  and  where  [as  in  this 
case]  he  contracted  to  sell  and  convey  the 
whole ; — Held,  that  this  was  such  evidence  of 
an  actual  ouster  of  his  co-tenant,  as  that  he 
might  elect  to  treat  it  as  an  ouster,  and  could 
maintain  ejectment,  without  a  demand  to  be 
let  into  possession.  Ca/rpenter  v.  Thayer,  16 
Vt.  662.    80  Vt.  824. 

26.  The  entry  upon  and  taking  possession 
of  lands  by  one  joint  owner  and  his  exclusive 
occupation  of  them  for  fifteen  years,  claiming 
title  to  the  whole,  was  held  not  to  be  such  an 
ouster  of  his  co-tenant  as  to  give  title  by 
adverse  possession,  where  it  did  not  appear 
that  such  co-tenant  had  notice  of  such  exclusive 
and  hostile  claim.  Roberts  v.  Morgan,  80  Vt. 
819;  and  see  Leach  v.  BeaUie,  88  Vt.  196. 
HoUey  v.  Hawley,  89  Vt.  626.  CatUnY,  Kidder, 
7Vt.  12. 

27.  Where  there  is  no  adverse  holding,  the 
possession  of  real  estate  is  deemed  to  be  in 
him  who  has  the  title;  and  when  one  joint 
owner  is  in  possession  of  the  whole,  the  pre- 


sumption is  that  he  is  keeping  possession  not 
only  for  himself  but  for  his  co-tenant,  accord- 
ing to  their  several  rights ;  and  the  other  j(^nt 
owner  has  a  right  so  to  understand,  until  he 
has  notice  to  the  contrary.    Tb. 

28.  A  conveyance  by  one  joint  tenant,  or 
tenant  in  common,  of  all  his  interest  in  real 
estate,  though  the  land  is  described  in  sudi  a 
manner  as  to  pass  the  whole  under  the  deed  if 
the  grantor  had  owned  the  whole,  is  not  noUoe 
of  itself  to  the  other  joint  owner  of  any  such 
exclusive  claim  to  the  land  as  to  oust  him  of 
his  legal  seisin  in  the  land.  He  has  a  ri^t  to 
suppose  that  by  such  a  deed,  both  the  grantor 
and  grantee  understand  it  to  convey  the  real 
interest  the  grantor  owns  in  the  land.  He 
may  treat  the  possession  of  the  grantee  under 
such  a  deed,  until  notice  to  the  contrary,  as  a 
holding  by  the  grantee  in  his  character  and 
right  as  joint  tenant,  or  tenant  in  common  with 
the  other  joint  owners  of  the  premises,  and  for 
their  mutual  benefit.  HoUey  v.  Hofwley,  89  Vt 
625.  Roberts  v.  Morgan,  80  Vt  819.  Leaeh  v. 
Beattie,  88  Vt.  196. 

29.  The  taking  of  a  deed  of  land  by  one 
tenant  in  common  from  a  third  person,  and 
spreading  the  same  upon  the  record,  has  no 
effect  towards  constituting  such  an  ouster  of 
his  co-tenant  as  wiU  lay  the  foundation  for  the 
commencement  of  an  adverse  possesion  against 
him,  unless  accompanied  and  followed  by  a 
hostile  claim  of  which  such  co-tenant  has 
knowledge,  and  by  acts  of  possession  not  only 
inconsistent  with,  but  in  exclusion  of,  the  con- 
tinuing right  of  such  co-tenant  in  the  premiaet. 
Holiey  V.  Hawley.    Leaeh  v.  BeatUe. 

30.  Devisees.  An  entry  or  acts  of  posses- 
sion of  one  of  several  devisees  of  the  same 
estate  are  those  of  a  tenant  in  common,  until  (^ 
tribution  made;  and  his  right  is  subject  to  the 
results  of  administration  according  to  the  will, 
—as,  the  payment  of  debts;  and  until  then, 
such  acts  are  not  operative  towards  gaining  a 
title  by  adverse  possession.  Ames  v.  jSMuUey, 
48  Vt.  896. 

31.  Misuse.  If  one  tenant  in  common 
misuses  that  which  is  in  common  with  iuiother, 
he  is  answerable  to  that  other.  For  an  injury 
less  than  a  destruction  of  the  subject-matter  of 
the  tenancy  in  common,  an  action  on  the  case, 
ex  delicto,  is  the  appropriate  remedy.  MeLeiism 
V.  Jenness,  48  Vt.  188. 

32.  The  plaintiff,  the  defendant  and  three 
others  owned  a  main  aqueduct,  each  owning  the 
right  to  one-fifth  of  the  water  passing  therein, 
which  they  took  to  their  respective  premises  by 
branch  aqueducts,  which  each  owned  separate- 
ly. In  an  action  on  the  case  alleging  thai  the 
defendant  so  maliciously  and  wantonly  made 
use  of  his  own  branch  aqueduct  as  to  prevent 
the  plaintiff  from  enjoying  the  benefit  of  the 
water,  the  court  charged  (among  other  things) 
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that  if  the  defendant  knowingly  mjfered  his 
family  to  use  or  waste  more  than  one-fifth  of 
the  water,  for  the  purpose  of  annoying  or  injur- 
ing the  plaintiff,  or  with  a  wanton  disregard  or 
indifference  to  the  inconvenience  it  might 
occasion  the  plaintiff,  and  the  plaintiff  had 
thereby  suffered  damage,  the  defendant  was 
liable.  Meld  correct — understanding  the  word 
miffer^  as  used  in  the  charge,  to  mean  aUow  or 
permit ;  and  whether  a  voluntary  or  a  negligent 
permission,  is  not  material.     lb. 

32.  Remedies  in  chancery.  The  char- 
acter and  extent  of  the  respective  rights  of 
tenants  in  common  and  the  proper  mode  of 
exercising  them,  are  familiar  and  proper  sub- 
jects of  chancery  jurisdiction.  Lyon  v.  Me- 
LaughUn,  82  Vt.  428. 

33.  Bepairs  and  improvements.  One 
tenant  in  common  has  no  implied  lien  for 
repairs,  as  against  a  levy  upon  the  interest  of 
his  co-tenant.     Oalusha  v.  Sinelear,  8  Vt.  394. 

34.  Where  one  tenant  in  common  cleared  a 
portion  of  the  common  land,  and  it  did  not 
appear  that  this  was  done  with  the  assent  or 
knowledge  of  the  other,  nor  that  the  premises 
were  improved  in  value  thereby  ^—Held,  in  an 
action  of  account,  that  the  expense  of  the  clear- 
ing was  not  chargeable  against  the  other  tenant. 
Kidder  v.  Rixford,  16  Vt.  169. 

35.  On  partition  by  arbitration  and  subse- 
quent conveyances  between  A  and  B,  tenants 
in  common,  there  was  set  to  A  a  parcel  upon 
which  B  had  before  sow^d  grain,  and  the  crop 
was  then  growing,  and  A  afterwards  harvested 
it.  2r«2ef,  that,  in  adjusting  their  accounts  in 
the  action  of  account,  there  should  be  allowed 
to  B  the  expense  of  sowing  the  grai  n.    Jb. 

36.  Where  two  had  an  interest  in  a  spring 
of  water  and  an  aqueduct,  Tksld  that  one  could 
not  cut  off  the  supply  of  water  to  the  other  for 
refusal  to  contribute  towards  the  necessary 
expense  of  repairs.  CooUdge  v.  Hager,  48  Vt.  9. 

37.  Partition— Remainder  man.  Ten- 
rats  for  life,  holding  in  common,  cannot  make 
a  partition  which  shall  bind  those  entitled  in 
remainder.  Austin  t.  Rutland  H.  Co.y  45  Vt. 
215. 

3S.  Accounting.  Where  the  occupancy  of 
one  tenant  in  common  is  beneficial  and  at  a 
profit  to  him,  and  is  entire  and  exclusive,  he  is 
bound,  under  G.  S.  c.  41,  s.  1,  to  account  to  his 
co-tenant  for  what  he  has  received  by  such 
occupancy  more  than  his  just  proportion ;  and 
this,  without  an  agreement  to  that  effect.  Hay- 
den  T.  MerriU,  44  Vt.  886.  WimaU  v.  Wilkins, 
5  Vt.  87. 

39.  The  plaintiff  and  defendant  were  ten- 
ants in  common  of  a  tract  of  land  covered  with 
young  and  growing  timber.  The  defendant 
cut  off  the  timber  from  a  parcel  of  the  land, 
established  a  race-course  thereon,  and  continued 
in  exclusive  occupation  thereof  at  a  profit,  until 


the  termination  of  the  tenancy.  Held,  that 
under  G.  8.  c.  41,  s.  1,  the  defendant  was  liable 
in  an  action  of  account  for  what  he  had 
received  above  his  just  proportion  of  the  estate. 
Hayden  v.  Merrill. 

M.  A  and  B  who  had  owned  and  occupied, 
as  tenants  in  common,  land  subject  to  an 
annual  rent,  and  had  divided  the  profits  from 
year  to  year  between  them,  sold  the  land  and 
divided  the  avails  between  them,  and  promised 
the  purchaser  to  pay  all  rent  then  in  arrear.  A, 
being  afterwards  called  upon,  paid  all  the 
arrears  of  rent.  Held^  that  B  was  liable  to  pay 
him  the  one-half,  in  an  action  of  indebitatus 
assumpsit.     Fisher  v.  Kinaston,  18  Vt.  489. 

See  Action  of  Account. 

As  to  lefty  ofexeeuidon  upon  estate  of  tenant 
in  common,  see  Execution,  V.,  8. 

As  to  partitioUy  see  Partition. 

II.    In  Chattel. 

41.  Oonversion— Action.  A  destruction  of 
a  personal  chattel  by  one  tenant  in  common  is 
a  conversion  for  which  his  co-tenant  may  main- 
tain trover.     Tubbs  v.  Richardson,  6  Vt.  442. 

42.  The  sale  by  one  tenant  in  common  of 
the  whole  property  to  a  stranger,  is  not  such  a 
destruction  of  the  property  as  amounts  to  a  con- 
version, lb.  12Vt.  686.  14Vt.  221.  15  Vt. 
707.  16  Vt.  881.  88  Vt.  128.  Sanborn  v. 
Mom%  15  Vt.  700.  26  Vt.  427.  See  Lyman 
V.  Dote,  26  Vt.  405.    45  Vt.  858. 

43.'  A  and  B  owned  a  piano,  as  tenants  in 
common.  The  defendant,  having  no  possession 
or  title,  sold  an  undivided  half  to  B,  and  B 
removed  the  piano  from  the  State.  In  an 
action  of  trover  by  A, — Held,  that  as  this  was 
no  conversion  by  B,  no  action  lay  against  the 
defendant.    Bates  v.  Marsh,  88  Vt.  122. 

44.  The  sale  of  an  entire  chattel  owned  in 
common,  upon  an  attachment  or  execution 
against  one  of  the  owners,  is  a  conversion  of 
the  interest  of  the  co-tenant,  for  which  he  may 
maintain  trover.  Ladd  v.  Hill,  4  Vt.  164.  15 
Vt.  609.  Bradley  v.  Arnold,  16  Vt.  882. 
White  V.  Morton,  22  Vt.  15.    26  Vt.  427. 

45.  Non-joinder.  In  actions  ex  deUeto,  the 
non -joinder  of  a  joint  owner  as  plaintiff  must 
be  pleaded  in  abatement,  in  order  to  defeat  the 
action.  Briggs  v.  Taylor,  85  Vt.  57.  HaU  v. 
Adams,  1  Aik.  166.    8.  C.    2  Aik.  180. 

46.  Damages.  In  actions  merely  personal, 
as,  trespass  de  bonis,  one  tenant  in  common  can 
recover  damages  only  to  the  extent  of  his 
interest  in  the  whole  damages.  Chandler  v. 
Spear,  22  Vt.  888.    24  Vt.  546.    85  Vt.  66. 

47.  Attachment.  The  attachment  of  a 
chattel  held  in  common,  on  a  process  against 
one  of  the  tenants  in  common,  as  his  sole  prop- 
erty, and  the  taking  of  the  entire  and  exclusive 
possession  to  the  dispossession  of  the    other 
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tenant,  do  not  give  the  other  tenant  the  right  to 
an  action  of  trespass  or  trover  against  the 
attaching  creditor,  or  oflScer.  Welch  v.  Clark, 
12  Vt.  681. 

48.  Where  the  interest  of  one  tenant  in 
common  of  personal  property  is  attached,  and 
the  attachment  is  dissolved,  a  return  of  the 
property  to  either  one  of  the  Joint  owners  is  a 
return  to  both,  and  relieves  the  officer  from 
liability  to  cither,  and  both.  Frost  v.  Kellogg, 
38  Vt.  808.   OasseU  v.  Sargeant,  26  Vt.  424. 

49.  Liabilities  of  joint  owner.  A  and  B 
were  owners  of  a  saw  mill  of  which  A  had  the 
entire  management  and  control,  when  A  agreed, 
for  the  period  of  two  years,  to  saw  lumber  for 
the  defendant  at  certain  prices  stipulated. 
Within  the  two  years  A  died,  and  his  interest  in 
the  mill  passed  to  his  widow,  who,  with  B,  ran 
the  mill  and  sawed  lumber  for  the  defendant. 
In  an  action  by  B  and  the  widow  to  recover  for 
the  sawing  done  after  the  death  of  A ; — Held, 
that,  simply  as  joint  owner  or  tenant  in  com- 
mon of  the  mill  with  B,  A  had  no  authority  to 
bind  B  by  such  contract  as  to  the  price  of  saw- 
ing ;  that  such  contract  did  not  bind  the  widow, 
who  simply  succeeded  to  A*s  title  in  the  mill ; 
and  that  the  plaintiffs  were  entitled  to  recover 
what  the  sawing  was  reasonably  worth,  irre- 
spective of  the  contract  with  A  of  which  they 
had  no  knowledge.  Winslow  v.  Fraser,  30  Vt. 
622. 

50.  A  owned  a  stable,  and  B  a  livery  stock 
of  horses  and  carriages.  A  purchased  of  B  an 
undivided  half  of  the  stock,  and  B  sent  D  with 
the  whole  stock  to  A's  stable,  recommending 
D  as  a  suitable  person  to  have  the  charge  of 
such  business.  D  took  the  charge,  and  pro- 
cured of  the  plaintiffs  feed  for  the  horses,  on 
the  credit  of  A  and  B.  Meld,  that  they  were 
jointly  liable  therefor,  irrespective  of  the  ques- 
tion whether  they  were  partners  as  between 
themselves,  or  as  to  the  public,  inasmuch  as 
there  was  nothing  in  the  case  to  show  that 
either  was  absolved  from  the  obligation  to 
maintain  and  care  for  this  joint  property. 
Wilson  V.  Benry,  44  Vt.  470. 


TENDER. 

1.  Be^inisites.  In  the  absence  of  the  party 
to  whom,  by  the  terms  of  the  contract,  a  tender 
is  required  to  be  made,  the  tender,  to  be  good, 
must  be  made  before  dark  ("the  evening  ")  of 
the  day  on  which  the  contract  falls  due ;  other- 
wise, if  the  party  is  present.  Sweet  v.  Harding, 
19  Vt.  587. 

2.  A  tender  of  a  gross  simn  upon  several 
demands,  without  designating  the  amount 
tendered  upon  each,  is  sufficient.  So,  a 
defendant  may  plead  generally  a  tender    to 


several  counts  for  different  demands.    Thetford 
V,  Hubbard,  22  Vt.  440. 

3.  In  an  action  of  book  account  a  tender 
was  held  good,  where,  before  suit,  the  true  sum 
due  was,  in  bank  bills,  placed  on  a  table  in  the 
room  where  the  plaintiff  was,  and  he  was  told 
the  amount  and  that  it  was  ready  for  him,  and 
he  might  have  taken  it  if  he  would,  though  it 
was  not  formally  presented,  or  handed  out  to 
him,  where  he  made  no  objection  to  the  kind  of 
money  offered,  and  the  amount  due  was,  after 
suit,  placed  in  the  hands  of  the  auditor  and  waa 
brought  into  court.  CurUss  v.  OTeefnh€mk&,  24 
586. 

4.  The  defendant  desiring  to  make  a  tender, 
said  to  the  plaintiff  as  he  was  passing,  '*  I  want 
to  tender  you  this  money  before  Mr.  Dodge,  for 
labor  you  have  done  for  me,"— at  the  same  time 
holding  in  his  hands  money  enough  to  pay  the 
plaintiff's  claim,  but  naming  no  sum.  The 
plaintiff  kept  along  with  his  team,  making  no 
reply.  Held,  that  this  was  not  a  valid  tender. 
Knight  v.  AbboU,  80  Vt.  577. 

5.  Oondition.  A  tender  with  a  condition 
annexed  to  its  acceptance,  is  invalid ;  as,  that 
the  creditor  shall  give  a  receipt,  or  surren- 
der a  security  or  obligation  upon  which  the 
money  is  tendered.  HoUon  v.  Brown,  18  Vt. 
224 ;  or,  that  if  received,  it  shall  be  in  full  pay- 
ment of  the  claim.  Draper  v.  Hitt,  48  Vt.  480. 
Preston  v.  Grant,  84  Vt.  201.  Foster  v.  Drew, 
39  Vt.  51.    AccoKD,  17,  et  seq. 

6.  A  tender  was  made  in  this  form:  "I 
tender  this  sum  [named]  as  the  balance  due  on 
the  note."  Held,  that  this  was  a  good  tender, 
and  not  an  offer  upon  condition,  and  that  the 
receipt  of  the  money  did  not  constitute,  in  law, 
an  accord  and  satisfaction.  Preston  v.  Orant, 
34  Vt.  201.  By  Pierpoint,  J.:  This  vnis  merely 
an  assertion  of  what  the  party  offering  the  money 
claimed,  and  an  identification  of  the  demand 
upon  which  he  made  the  tender.  It  is  simply 
saying,  '*  I  tender  this  sum,  it  being  all  that  is 
due  upon  the  note."    lb.  204. 

7.  The  plaintiff  had  a  claim  against  the 
defendant  growing  out  of  a  transaction  about 
some  oats,  on  which  there  was  really  due  not 
exceeding  $170,  though  the  plaintiff  claimed 
more.  The  defendant  had  a  book  account 
against  the  plaintiff  on  which  was  due  $41.78. 
The  defendant  had  offered  the  plaintiff  $170,8ay. 
ing  he  tendered  that  upon  the  oat  contract,  and 
the  book  account  might  stand,  or,  the  plaintiff 
might  take  $180  of  the  money,  and  the  defend- 
ant would  discharge  the  account  The  plaintiff 
declined  to  take  the  money,  saying  there  waa 
not  enough.  Afterwards  the  defendant  ten- 
dered the  plaintiff  $180,  *'  supposing  and  tell- 
ing the  plaintiff  that  if  he  took  the  $180,  it 
closed  the  whole  business ;  and  if  he  took  the 
$170  it  settled  the  oat  business  and  left  the 
account  standing."    In  an  action  on  bo(dc, — 
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HeMf  that  this  Ust  was  not  a  conditional  offer, 
but  a  good  tender  of  the  balance  due;  that 
what  was  said  was  but  an  explanation  of  the 
defendant's  claim  and  the  purpose  of  the  ten- 
der, and  what  each  tender  was  intended  to 
cover ;  and  was  not  equivalent  to  saying,  that 
if  the  plaintiff  received  the  money,  he  must 
receive  it  m  closing  matters  between  them. 
Foster  V.  Drew,  89  Vt.  51. 

8.  Effect.  A  tender  in  settlement  of  a 
balance  due  on  a  particular  claim,  is,  in  law, 
an  admission  of  the  legality  of  the  claim,  deny- 
ing (mly  the  amount  due.  Woodward  v.  Cutter, 
88  Vt.  49. 

9.  Money  tendered  and  paid  into  court,  not 
sufficient  in  amount,  belongs  to  the  defendant, 
and  should  not  be  deducted  in  making  up  the 
judgment.    Meeker  v  Eurd,  81  Vt.  689. 

10.  Keeping  tender  good.  A  tender  of 
the  sum  due  on  execution  entitles  the  debtor 
to  relief  by  audita  querela.  But  such  tender  must 
be  kept  good  and  the  money  be  brought  into 
court ;  and  unless  this  be  averred  in  the  com- 
plaint, it  is  ill  on  demurrer.  Perrj/  v.  Ward,  20 
Vt.  92. 

11.  If  a  suit  be  brought  before  a  justice 
court,  money  tendered  noust  be  produced  in 
that  court ;  and  if  the  action  is  there  defended 
exclusively  on  other  grounds,  or  a  judgment 
submitted  to  and  an  appeal  taken  by  the  defend- 
ant without  insisting  on  the  tender,  it  will  be 
too  late  afterwards  to  set  up  that  defense.  Chip- 
man  V.  Batee,  6  Vt.  148.     18  Vt.  886. 

12.  The  tender,  in  such  case,  must  be 
pleaded  in  the  justice  court  and  the  money  be 
there  produced.  A  mere  offer  to  produce  it, 
though  the  plaintiff  refused  to  receive  it,  was 
held  not  to  be  sufficient.  Ghnffin  v.  Tyson,  17 
Vt.  86. 

13.  It  is  not  necessary,  in  order  to  keep 
good  a  tender  of  money,  that  the  party  should 
keep  the  identical  money  offefed,  ready  to  be 
paid  over  on  demand,  or  into  court ;  but  he  may 
use  it  as  his  own,  being  ready  to  pay  the  debt 
in  current  money  when  requested,  or  into  court 
— herein  differing  from  a  tender  of  specific 
articles.     Curtise  v.  Oreenbanks,  34  Vt.  636. 

14.  Demand  of  tender.  A  demand  of 
money  tendered,  in  order  to  avoid  the  tender, 
nrast  be  of  the  precise  sum  tendered.  If  of  a 
different  sum,  as,  **of  the  amount  due  and 
owing,"  the  debtor  is  not  bound  to  regard  it. 
The^iyrdY,  Hubbard,  23  Vt.  440. 

16.    Tender  snperseded.    Where  one  has 
wholly  incapacitated  himself  from  performing 
a  contract  on  his  part,  he  shall  take  no  advan 
tage  of  the  informality  of  a  tender  by  the  other 
party.     MarUm  v.  Wells,  1  Tyl.  881. 

16.  The  necessity  of  a  legal  tender  may  be 
superseded  when,upon  an  offer  to  pay,  the  other 
party  refuses  to  receive.  Dickinson  v.  Dutcher, 
Brayt  104. 


17.  Where  a  demand  is  necessary  to  give  a 
right  of  action,  such  demand,  accompanied  with 
a  claim  for  more  than  is  dcmandable  and  a 
refusal  to  receive  less,  is  nugatory,  and  renders 
a  tender  unnecessary.  Russell  v.  Ormsbee,  10 
Vt.  374     Oragg  v.  Hull,  41  Vt.  217. 

18.  Where  an  award  was  that  the  defendant 
should  make  out  and  deliver  to  the  plaintiff  a 
deed  of  certain  land  and  give  possession  of  the 
same  by  a  certain  day  named  •,—Held,  that  the 
plaintiff*s  refusal  to  accept  the  deed,  when  duly 
tendered,  was  a  renunciation  of  all  rights  inci- 
dent to  and  growing  out  of  the  deed,  and  that 
the  defendant  was  not  bound  to  go  further  and 
tender  possession.  Preston  v.  Whiteomb,  11  Vt. 
47. 

19.  Ooncurrent  acts.  Where  parties  are 
required  to  do  concurrent  acts,  those  upon  one 
side  being  the  consideration  for  those  on  the 
other,  it  is  not  required  that  the  one  party,  in 
order  to  secure  a  right  of  action  against  the 
other,  should  make  a  formal  and  express  tender. 
All  that  is  required,  either  in  pleading  or  proof, 
is,  that  the  party  claiming  a  breach  upon  the 
other  part  should  show  that  he  made  no  default 
himself  ;  that  he  was  ready  and  willing  to  per- 
form his  part  of  the  undertaking  ;  that  this  was 
well  imderstood  by  the  other  party,  but  that  he, 
notwithstanding,  refused  to  perform  his  part  of 
the  contract.  Pedfield,  C.  J.,  in  Cobb  v.  Hall, 
88  Vt.  388. 

20.  Thus,  under  a  contract  to  convey  lands 
for  a  certain  price  to  be  paid,  it  is  not  necessary, 
in  order  to  an  action,  that  the  price  should  be 
tendered  upon  the  one  side,  or  the  deed  upon 
the  other,  if  the  other  party  refuses  to  perform. 
The  law  never  requires  a  useless  ceremony.  lb, 

18.     Hard  v.  Brown,  18  Vt.  87. 

21.  Rescission.  Where  the  purchaser  of 
goods  has  a  right  to  rescind  on  the  ground  that 
they  are  different  in  kind  or  class  from  those 
contracted  for,  and  he  has  used  a  part  of  them 
before  discovering  the  difference,  he  must,  in 
order  to  a  rescission,  not  only  return  the  goods 
unsold,  but  actually  tender  the  value  of  the 
part  used.     HoacUey  v.  House,  83  Vt.  179. 

22.  Speciffc  articles.  A  contract  absolute 
for  the  payment  or  delivery  of  specific  articles, 
at  a  time  and  place  named  in  the  contract, 
requires  for  its  performance  an  actual  tender  at 
the  time  and  place  named.  Such  tender  may 
be  made,  though  the  payee  neglect  to  attend ; 
and  the  effect  of  it  is  to  discharge  the  contract 
and  to  vest  the  property  tendered  in  the  payee. 
Hence,  a  plea  of  readiness,  or  offer  to  perform, 
but  that  the  payee  was  not  present  to  take  deliv- 
ery, is  ill.  Barney  v.  BUss,  1  D.  Chip.  899. 
13  Vt.  581.  McConnel  v.  Hall,  Brayt.  338.  14 
Vt.  461. 

23.  Where  the  defendant  in  the  absence  of 
the  plaintiff,  but  at  the  proper  day  and  place, 
set  apart  property  in  fulfillment  of  a  contract 
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of  which  the  plaintiff  wan  the  legal  assignee, 
and  known  to  be  so  by  the  defendant  \—Held, 
that  the  plaintiff  thereby  became  the  owner  of 
the  property  with  right  of  possession,  and 
could  maintain  trover  for  a  subsequent  conver- 
sion on  the  same  day  by  the  defendant.  Setnard 
V.  HeJUn,  20  Vt.  144. 

24.  The  defendant  gave  his  note  to  the 
plaintiff  payable  in  good,  well-finished  plows,  at 
his  shop,  in  the  month  of  February.  On  the 
last  day  of  the  preceding  January  he  set  aside 
such  plows,  at  the  place  named,  to  the  amount 
of  the  note,  and  for  the  purpose  of  paying  it, 
marking  each  plow  with  the  name  of  the  plain- 
tiff; and  the  plows  were  kept  there  in  that 
condition  and  for  that  purpose  throughout  the 
whole  month  of  February.  Heldy  that  a  second 
turning  out  of  the  properly,  in  direct  terms, 
during  the  month  of  February,  would  have 
been  a  useless  act ;  and  that  this  was  a  tender 
of  the  plows  and  a  payment  of  the  note,  in  the 
month  of  February.  Oilman  v.  Moore,  14  Vt. 
457.     16  Vt.  80. 

26.  To  a  note  payable  **ln  leather,"  the 
tender  of  leather  unsealed,  which  by  law  is 
required  to  be  sealed  before  being  offered  for 
sale,  or  the  tender  of  leather  which  is  sealed  as 
•*  bad,"  is  not  sufficient.  EUdru  v.  Pa/rkhur9t, 
17  Vt.  105. 

26.  Tender  after  suit.  The  statute  allow- 
ing  a  tender  of  the  demand  sued  for  and  costs, 
after  the  commencement  of  the  action  to  three 
days  before  the  sitting  of  the  court,  &c.  (G.  8. 
c.  125,  s.  7),  was  not  intended  to  extend  the 
right  to  other  actions  than  those  in  which  a 
tender  might  be  made  at  common  law ;  but  the 
object  was  to  allow  a  tender  after  action 
brought.  Green  v.  Shnrtliff,  19  Vt.  592.  It 
does  not  apply  to  an  action  of  trover.  Hart  v. 
Skinner,  16  Vt.  188. 

27.  In  an  action  on  a  bond  conditioned  to 
convey, — Held,  that  after  breach  and  suit 
brought,  the  tender  of  a  deed,  with  the  costs 
of  suit,  was  not  admissible  in  defense,  or  in 
mitigation  of  damages.  Boardman  v.  Keeler, 
21  Vt.  77. 

28.  Where  a  tender  of  amends  and  accrued 
costs  was  made  after  suit  brought  and  after  the 
service  of  a  subpoena,  and  too  late  reasonably 
to  countermand  the  attendance  of  the  subpoe- 
naed witnesses ; — Held,  that  a  tender  was  insuf- 
ficient  which  did  not  include  the  costs  of  such 
witnesses  as  attended  the  court  under  the  sub- 
poena, although  their  fees  had  not  been  paid 
nor  tendered  them.  Smith  v.  Wilbur,  35  Vt. 
188. 

2d.  A  party  to  whom  a  tender  is  made,  in 
such  case,  is  not  bound  to  inform  the  other 
what  costs  he  claims,  if  not  inquired  of.    lb. 

30.  The  statute  does  not  allow  a  tender 
after  judgment  by  a  justice  and  an  appeal 
taken,  and  before  entry  of  the  appeal  in  the 


county  court.  A  tender,  so  made  and  aecepted, 
only  operates  as  a  payment  of  so  much  towards 
the  debt  and  accrued  costs.  Baheoek  v.  CSdi^er^ 
46  Vt.  715. 

31.  Pleading  tender.  A  tender  need  not 
be  pleaded,  but  may  be  given  in  evidence  under 
the  genera]  issue,  where  a  tender  is  collateral 
to  the  action,  operating  to  extinguish  or  sus- 
pend the  plaintiff's  title  to  the  specific  property 
sued  for;  as,  in  ejectment  upon  a  mortgage 
{Powers  V.  Powers,  11  Vt.  262 ;  MoDanieU  v. 
Beed,  17  Vt.  674);  nor,  where  the  tender,  as 
authorized  by  statute,  was  after  suit  commeooed 
and  before  entry  in  court ;  nor,  in  the  action  of 
book  account,  need  a  tender  be  pleaded.  Wood- 
cock V  Clark,  18  Vt.  888. 

32.  In  scire  facias  upon  a  recognizance  tot 
the  payment  of  intervening  damages  and  costs 
occasioned  by  an  appeal,  a  tender  cannot  be 
pleaded  as  to  the  intervening  damages,  they 
being  unliquidated ;  but  a  tender  of  the  costs 
may  be  pleaded,  and  the  assignment  of  inter- 
vening damages  traversed.  A  plea  of  tender 
to  the  whole  declaration,  in  such  case,  is  ilL 
Green  v.  ShurUiff,  19  Vt.  592.  Holmes  v.  Wood- 
ruff, TON  i.VJ.    27Vt.  677. 

33.  A  tender  in  an  action  for  damages  (as  in 
case,  or  trespass)  under  G.  S.  c.  25,  s.  44,  can- 
uot  be  pleaded  in  bar  to  the  jury,  but  is  to  be 
considered  by  the  court  only  in  the  matter 
of  the  taxation  of  costs.  Adams  v.  Mor- 
gan, 89  Vt.  802.  Smith  v.  WHbur,  85  Vt. 
138. 

34.  Deliyery  of  specific  things  under 
special  inle  of  conrt.  A  court  of  common 
law  jurisdiction  has  authority  (as,  in  an  action 
of  trover  or  trespass  de  bonis  asportatis)  to  per- 
mit, by  order,  a  return  of  the  properly  sued 
for  in  mitigation  of  damages,  and,  on  payment 
of  costs,  to  order  that  the  plaintiff  shall  there- 
after proceed  at  his  peril  as  to  subsequent  costs. 
But.  d  Wash.  B.  Co.  v.  Bank  of  Middlebur^, 
82  Vt.  689.  Hart  v.  Skinner,  16  Vt  188. 
Yale  V.  Saunders,  16  Vt.  248  and  note.  BuckUn 
V.  Beals,  88  Vt.  658. 

35.  Such  power,  though  discretionary,  should 
not  be  exercised  where  it  would  deprive  the 
plaintiff  of  full  reimbursement,  or  where  the 
conduct  of  the  defendant  has  been  willful.  H>. 
But  the  fact  that  the  plaintiff  claims  danoages 
beyond  the  value  of  the  property,  is  not  a  sufil- 
cient  objection  to  the  granting  of  the  order. 
32  Vt.  689. 

36.  In  trover,  a  tender  of  the  property  sued 
for  was  disallowed  as  a  defense,  where  the  con- 
version was  willful  and  the  property  was 
essentially  injured,  and  no  rule  was  sea- 
sonably moved  for.  Hart  v.  Skinner,  16  Vt. 
188. 

37.  In  trover  for  certain  railroad  bcmds  and 
after  one  trial  and  a  review,  the  defendant  was 
permitted,  under  a  special  rule,  to  deliver  the 
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bonds  into  court  for  the  plaintiff  in  mitigation 
of  damages.  JitU,  db  Wa$h.  R,  Co,  y.  Bank  of 
MiddUbfiry,  82  Vt.  689. 

See  Book  Account,  VIII. 


TEBM8  OF  OOXJET. 

1.  A^ioumed  term.  An  adjourned  term 
of  court  must  be  considered  as  a  separate  and 
distinct  term  for  the  purpose  of  entry  of  causes, 
in  all  cases  where  entries  are  proper  at  such 
term.    Pearl  v.  AUeriy  2  Tyl.  811. 

2.  A  term  of  court  holden  by  adjournment, 
under  the  statutes  of  this  State,  must  be  con 
sidered  a  new  and  distinct  term,  and  not  a  con- 
tinuation of  the  former  stated  term.    Hoar  v. 
JaU  ComnUstioners,  2  Y t.  402. 

3.  Next  term.  In  reference  to  appeals,  the 
expression  *'  next  term  "  has  been  uniformly 
held  to  exclude  a  present  or  existing  session  of 
the  court  appealed  to,  and  to  carry  the  appeal 
to  the  next  succeeding  term.  SkeBmm  v.  JEld- 
ridge,  10  Vt.  128 ;  and  see  Woodward  v.  Spear, 
10  Vt.  420. 

4.  A  county  court  writ  was  made  returnable 
at  a  term  ''next  to  be  holden  on  the  second 
Tuesday,"  &c.  The  term  appointed  by  law  was 
ihe  first  Tuesday,  &c  ffeld,  that  the  time  was 
sufficiently  definite  without  stating  the  day, 
and  that  a  statement  of  the  wrong  day  might  be 
rejected  as  surplusage;  and  the  writ  was 
allowed  to  be  amended  in  this  particular,  after 
a  plea  in  abatement  filed.  Dean  v.  Swift,  11 
Vt  881. 

6.  By  the  act  of  1806,  the  county  court  was 
required  to  appoint  turnpike  inspectors  '*at 
their  session  next  following  the  first  day  of 
December,  annually."  Held,  that  it  was  not 
improper  or  illegal  to  appoint  them  at  a  term 
commencing  on  the  last  Tuesday  of  November, 
where  the  session  continued  after  the  first  day 
of  December.    State  v.  Boswarth,  18  Vt.  402. 

6.  General  term.  A  cause  is  not  in  the 
supreme  court  until  it  has  been  entered  at  a 
fixed  county  term.  It  cannot  be  entered  at  the 
general  term,  unless  ordered  there  by  the 
supreme  court  sitting  in  and  for  a  county. 
Stateexrel.  Page  v.  Smith,  48  Vt.  14. 

7.  A  petition  for  a  new  trial  cannot  be  made 
returnable  to  the  general  term  of  the  supreme 
court,  though  the  cause  be  there  pending  on 
exceptions.  S.  BoyaUon  Bank  v.  CoU,  81  Vt. 
415. 

8.  Particiilar  term  named.  An  averment 
in  an  indictment  that,  among  the  pleas  of  a 
certain  term  named,  ''a  certain  issue  was  duly 
joined,"  was  hM  as  applying  to  the  state  in 
which  the  pleadings  were  at  that  term  found, 
and  not  to  the  act  of  joining  the  issue ;  and  that 


the  averment  was  sustained  by  the  record  show- 
ing the  issue  actually  joined  at  a  previous  term, 
but  standing  joined  at  the  term  named,  and 
then  tried.    StaU  v.  Bavideon,  12  Vt.  800. 


THREATS. 

1.  Oriminal.  Any  threats  which  disturb 
the  public  peace  are  made  an  offence  by  the 
statute  against  breaches  of  the  peace.  A  threat, 
in  order  to  violate  that  sense  of  security  which 
constitutes  the  public  peace,  must  be  of  some 
grievous  bodily  harm,  put  forth  in  a  desperate 
and  reckless  manner,  accompanied  by  acts 
showing  a  formed  intent  to  execute  them ;  must 
be  intended  to  put  the  person  threatened  in  fear 
of  bodily  harm,  and  must  produce  that  effect, 
and  must  be  of  a  character  calculated  to  pro- 
duce that  effect  upon  a  person  of  ordinary  firm^ 
ness.  State  v.  Benedict,  11  Vt.  286.  {Bennett, 
J.,  dissenting.)  22  Vt.  828. 

2.  Actionable.  To  warrant  an  action  for 
writing  a  letter  to  the  plaintiff  giving  informa- 
tion willfully  false,  and  with  a  malicious  design 
to  annoy  the  plaintiff  and  drive  him  out  of 
town,  the  loss  or  inconvenience  sustained  must 
be  the  direct  and  reasonable  result  of  the  letter 
and  of  a  reliance  upon  it ;  and  must  consist  of 
something  more  than  mental  suffering  and 
annoyance,  and  the  trouble  and  expense  of  dis- 
covering the  authorship  of  the  letter.  Taft  v. 
Taft,  40  Vt.  229. 

3.  Threats  of  bodily  hurt  which  occasion 
such  interruption  or  Inconvenience  as  is  a  pecu- 
niary damage,  are  actionable  —as,  a  threat  erf 
imprisonment  producing  fear,  whereby  a  party 
is  rendered  unable  to  attend  to  his  usual  busi- 
ness, and  suffers  expense  and  loss.  A  mere 
vain  fear  is  not  sufficient ;  and  the  declaration 
must  show  some  just  cause  of  fear  producing 
pecuniary  damage.  (Sufficiency  of  declaration 
considered  on  demurrer.)  Orimee  v.  Octtee,  47 
Vt.  694. 

4.  In  case  for  threats  made  in  letters,  the 
words  need  not  be  set  out  in  the  dec]aration,but 
only  the  substance  of  the  threat.    Ih, 


TIME. 


1.  Month.  The  word  month,  as  used  in 
the  statutes  of  this  State,  means  a  calendar 
month,  unless  otherwise  expressed.  Kimball 
V.  Lamson,  2  Vt.  188. 

2.  Oomputationoftime.  In  the  service 
of  writs  and  executions,  advertising  property, 
warnings  of  town  meetings,  &c.,  it  has  always 
been  practiced,  in  reckoning  a  given  number  of 
days,  to  exclude  the  day  of  the  act,    Bedfleld, 
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J.,  io  Pratt  V.  Siranton,  15  Vt.  147;  and  »ee 
Alien  V.  Cart^,  19  Vt.  66.  Alger  v.  Curry,  40 
Vt.  449. 

3.  The  rule  for  computing  time  for  the  call- 
ing of  a  school  meeting  is  like  that  which  pre- 
vails in  case  of  the  service  of  process ;  either 
the  day  of  posting  the  notice,  or  the  day  set  for 
the  meeting,  will  be  counted.  Ma$on  v.  School 
DUt,  BrookJUld,  20  Vt.  487. 

4.  Seven  days*  notice  of  school  district 
meetings  being  required  by  statute ; — UeldjthtA 
a  notice  dated  the  Jir$t  for  a  meeting  to  be  held 
the  •ff^/UA  day  of  the  same  month  waa  not 
sufficient.  Hunt  v.  School  Dist,  Norwichy  14 
Vt.  800. 

6.  A  town  meeting  warned  on  the  firtt  to  be 
held  on  the  Uoelfth  day  of  the  same  month,  was 
luld  to  be  on  but  eleven  days'  notice,  and  irre- 
gular.   PraU  V.  Swanton,  15  Vt.  147. 

6.  In  computing  the  thirty  days  from  the 
day  when  the  plaintiff  is  first  entitled  to  an 
execution  (with  reference  to  charging  property 
attached),  the  first  day  is  excluded.  So,  in 
c(Hnputing  the  sixty  days  of  the  life  of  an 
execution,  the  day  of  the  date  is  excluded. 
AUen  V.  Carty,  19  Vt.  65.  20  Vt.  661.  40  Vt. 
487. 

7.  In  computing  the  **  sixty  days  from  the 
time  of  rendering  final  judgment,"  within  which, 
by  Q.  S.  c.  88,  s.  62,  the  execution  must  be 
returned  non  e«t  in  order  to  charge  the  bail,  the 
day  on  which  the  judgment  was  rendered  is 
excluded.    Muuy  v.  Howard,  42  Vt.  28. 

8.  G.  S.  c.  58,  s.  19,  requires  the  taking  of 
an  appeal  from  commissioners  to  be  at  the  time 
of  returning  their  report,  **or  within  twenty 
days  after  such  return."  Held,  that  in  comput- 
ing the  twenty  days,  the  day  of  the  return 
should  be  excluded.  Bobinmm  v.  Robinson, 
Vt.  788. 

9.  By  statute,  a  writ  of  review  must  be 
brought  **  within  three  years  next  after  the 
rendition  of  the  j  udgment . "  The  judgment  was 
rendered  May  9,  1840,  and  the  writ  of  review 
was  brought  May  9,  1848.  Held,  that  the  writ 
was  seasonably  brought— the  day  of  the  judg 
ment  being  excluded  in  the  computation  ;  and 
qwBre,  as  to  the  distinctions  taken  between 
computing  from  the  thing  done,  and  from  and 
after  the  day  of  the  fact.  French  v.  WiUdnB, 
17  Vt.  841. 

10.  Where  a  party  is  to  give  notice  to 
another  in  a  distant  town  within  three  days,  the 
deposit  in  the  postofflce  of  a  letter  containing 
such  notice  on  the  third  day  and  after  the 
departure  of  the  mail  of  that  day,  so  that  the 
letter  does  not  reach  its  address  until  the  next 
day,  is  not  a  notice  in  due  time.  Field,  Admr,, 
V.  Mann,  42  Vt.  61. 

11.  Fractioii8  of  a  day.  The  rule  that  in 
law  there  are  no  fractions  of  a  day,  is  applicable 
to  transactions  of  a  public  character— such  as 


legislative  acts,  or  public  laws,  or  such  judicial 
proceedings  aa  are  matters  of  record;  but  is 
never  applied  in  mere  private  traoaactkMM 
involving  rights  between  individuals;  there,  the 
true  time  when  an  act  was  done,  or  a  rig^t  or 
authority  was  acquired,  may  always  be  shown. 
Cour$er  v.  Powers,  84  VU  517.  In  re  Welman, 
20  Vt.  658. 

12.  In  an  action  against  a  justice  of  the 
peace  for  an  arrest  under  a  warrant  claimed  to 
have  been  issued  before  he  had  taken  his  official 
oath,  where  it  appeared  that  such  oath  was 
taken  on  the  day  of  issuing  the  warrant;— JJaM; 
that  the  true  time  of  the  day  could  be  shown — 
as,  that  it  was  after  the  issuing  of  the  warrant. 
Courser  v.  Potpers. 


TOWNS. 

I.  Organization. 

II.  PowBBs  AND  Limitations;  LiABiUTiig. 

III.  Town  Meetings. 

IV.  Town  Officers. 

V.    Dividing  and  Annexing  Towns. 

I.    Organization. 

1.  The  legal  organization  of  a  town,  at  and 
after  a  particular  time,  may  be  presumed  from 
the  fact  that  at  that  time  it  had  appointed 
town  officers,  and  was  conducting  its  affairs  as 
an  organized  tow^n.  This  is  sufficient  pruna 
facte  proof  of  due  organization.    Londonderry 

V.  Andover,  28  Yt.  4tl6. 

II.    Powers  and  Limitations;    LiAsiLiTixa. 

2.  Power  to  acquire  title.  A  town,  like 
an  individual,  can  acquire  title  to  land  by 
adverse  possession.  Booths  v.  Co^oentry^  4  Vt. 
295. 

3.  —to  defend  suit.  A  town  may  vote  a 
tax  to  prosecute  or  defend  a  suit  in  which  it  is 
interested,  although  the  suit  is  between  third 
persons.    Briggs  v.  Whipple,  6  Vt  95. 

4.  —to  inoculate.  A  town  may  lay  a  tax 
to  defray  expenses  incurred  by  the  selectmen 
in  inoculating  with  kine-pox,  to  prevent  the 
spread  of  small-pox,  under  the  statute  of  1797. 
(Slade's  Stat.  498.)  Haeen  v.  Strong,  2  Vt. 
427.     11  Vt.  422. 

5.  —to  take  bond.  A  town  may  take  a 
bond,  voluntarily  given,  conditioned  to  save 
the  town  harmless  from  the  support  of  certain 
persons  therein  named,  though  not  at  the  time 
chargeable  as  paupers.  Pawlet  v.  Strong,  2 
Vt.  442.     Williston  v.  White,  11  Vt.  40. 

6.  —to  contract  with  turnpike  com- 
pany. A  town  and  a  turnpike  company  may 
contract  with  each  other  that  the  company 
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shall  supports  for  a  term  of  years,  a  highway 
bridge  to  be  used  by  the  company,  and  that  the 
town  shall,  in  consideration  thereof,  pay  the 
company  an  annual  sum.  RoyaUon  v.  R,  <t  W. 
Turnpike  Co.,  14  Vt.  811. 

7.  —to  sell  office  of  constable.  A  town, 
in  open  town  meeting,  put  up  for  sale  at  auc- 
tion the  office  of  first  constable,  which  was  bid 
in  by  the  defendant.  He  was  then  elected  to 
the  office,  and  gave  his  note  to  the  town  for 
the  purchase  price.  Held,  that  this  was  author- 
ized by  G.  8.  c.  16,  s.  82,  and  the  note  was 
upon  valid  consideration.  Thetford  v.  Bubbardy 
23  Vt.  440.    82  Vt.  728.     See  82  Vt.  827. 

8.  —to  bring  suit.  Sundry  persons  asso- 
ciated  for  the  purpose  of  killing  wolves  de- 
posited their  State  bounty  money  with  the 
defendant,  who  afterwards  gave  his  note  there- 
for running  to  the  selectmen  of  sundry  towns. 
Heldf  that  an  action  lay  thereon  (by  Stat,  of 
1817),  in  the  names  of  such  towns.  Middlebury 
V.  Com,  6  Vt.  105. 

9.  On  a  bond  given  to  the  selectmen  of  a 
town,  for  the  benefit  of  the  town,  an  action  lies 
in  the  name  of  the  town.  Faitfcm  v.  SouU^  10 
Vt.  154. 

10.  —to  protect  their  property  from 
fire.  Where  a  town,  in  its  corporate  capacity, 
is  the  owner  of  property  exposed  to  loss  by 
fire,  it  may  make  appropriations  from  corpor- 
ate funds  for  the  preservation  and  protection  of 
such  property  from  fire ;  as,  by  the  purchase  of 
fire  apparatus,  and  procuring  the  assistance  of 
men  to  use  it ;  or  by  the  aiding  of  fire  com- 
panics  already  organized,  or  incorporated. 
VanSieklen  v.  BnrU'ngton,  27  Vt.  70.  (This, 
under  the  power  given  to  towns  by  G.  S.  c.  15, 
s.  95,  to  grant  money,  Ac,  '*for  the  prosecu- 
tion and  defense  of  their  common  rights  and 
interests,  and  for  all  other  necessary  and  inci- 
dental charges  within  said  town.") 

11.  The  town  of  Burlington,  in  its  corporate 
capacity,  owned  valuable  property  which  was 
exposed  to  injury  by  fire,  and  in  town  meeting 
the  inhabitants  passed  the  following  vote: 
**Iis9olved,  that  the  town  appropriate  a  sum  not 
exceeding  $600  *  *  for  the  fire  department, 
to  be  disbursed  to  the  engine  and  hook-and- 
ladder  companies,  as  the  selectmen  in  their  dis- 
cretion may  deem  necessary."  Said  fire  com- 
panies were  incorporated,  and  not  under  the 
authority  of  the  town.  Held,  that  said  vote 
was  valid,  and  such  appropriation  could  not  be 
enjoined  by  a  tax  payer.    lb. 

12.  —to  build  a  jail.  The  inhabitants  of 
a  town  cannot  by  vote  impose  a  tax,  or  appro- 
priate the  corporate  funds,  for  objects  entirely 
foreign  to  their  political  or  municipal  duties ; 
as,  to  build  a  county  jail ;  and  such  tax  is 
illegal  and  void.  Drew  v.  Dams,  10  Vt.  506. 
27  Vt.  76. 

13.  —to  rescind  vote.    A  vote  in  town 


meeting  to  raise  money  for  town  purposes  by  a 
tax,  is  merely  a  resolution  to  provide  them- 
selves with  money.  So  long  as  this  rests  in 
mere  resolution  and  has  not  been  acted  upon, 
the  town  has  power  to  rescind  or  reconsider  it 
at  a  lawful  meeting ;  and  having  done  so,  the 
tax  first  voted  cannot  be  afterwards  assessed  or 
collected.    Stoddard  v.  Oilman,  22  Vt.  568. 

14.  A  town  cannot  by  rescinding  a  vote 
which  has  already  operated  as  a  contract, 
defeat  the  effect  of  the  first  vote.  Seymour  v. 
Marlboro,  40  Vt.  171.  Cox  v.  Mt.  Tabor,  41 
Vt.  28.  Ha^n  v.  Ludlow,  lb,  418.  LaughUm 
V.  Putney,  48  Vt.  485.  Swift  v.  Elmore,  44 
Vt.  87.    Joeeelyn  v.  Ludiaw,  44  Vt.  584. 

15.  —to  change  their  boundaries.  Polit- 
ical  boundaries,  as  well  as  those  of  private 
property,  may  be  established  or  changed  by 
acquiescence  of  proper  parties ;  but  State 
boundaries  cannot  be  changed  by  the  acquies- 
cence of  the  local  authorities,  as  towns,  but 
only  by  the  States  themselves ;  and  probably 
not  by  them,  even,  without  the  sanction  of 
Congress.    State  v.  Young,  46  Vt.  565. 

16.  The  recognition  by  adjoining  land-own- 
ers  of  a  certain  line  as  the  line  between  adjoin- 
ing towns,  though  for  20  years  or  more,  does 
not  in  law  bind  the  towns.  Smith  v.  Roisking- 
ham,  25  Vt.  645. 

17.  Liabilities-Statnte  obligation.  No 
private  action  lies  against  a  town  or  other 
municipal  corporation,  at  common  law,  for  a 
neglect  of  duty,  though  an  individual  suffer 
damage  thereby;— as,  for  neglect  to  keep  a 
highway  in  repair.  It  is  only  by  force  of  the 
statute  that  such  action  lies.  Baaeter  v.  WincoM 
T,  Co,,  22  Vt.  114.    27  Vt.  457. 

18.  Municipal  corporations,  as  towns,  are 
not  liable  to  a  private  action,  nor  to  an  indict- 
ment, for  failure  to  perform  a  duty  imposed 
upon  them,  not  by  their  charter,  but  by  a 
general  law  of  the  State,  unless  expressly  made 
subject  to  such  remedies  by  the  statute  itself. 
StaU  V.  Burlington,  86  Vt.  521.  Baaoter  v. 
WinooeH  Turnpike  Co, 

19.  Oificers  as  agents.  Where  the  legis- 
lature by  general  laws  has  devolved  certain 
duties  relative  to  the  general  police  upon  select- 
men—as the  prevention  and  removal  of  nui- 
sauces— these  do  not  become  corporate  duties 
and  obligations  of  the  town,  for  a  neglect  of 
which  the  town  can  be  held  liable  by  action, 
or  indictment.  State  v.  Burlington;  and  see 
WhiU  V  Marehfield,  48  Vt.  20. 

20.  That  highway  surveyors  and  street 
commissioners  sustain  to  the  town  the  ordinary 
relation  of  private  agents  to  a  principal,  so  that 
the  town  would  be  liable  to  a  person  injured  by 
their  acts  of  negligence  in  the  performance  of 
their  duty — doubted.  Haynes  v.  BurUngton, 
88  Vt.  861. 

21.  Interest  on  accoonts.    The  rule  as  to 
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the  computation  of  interest  upon  an  account 
against  a  town,  which  is  known  to  the  officers 
of  the  town,  stands  upon  no  different  ground 
from  accounts  between  individuals;  and  does 
not  require  a  presentation  of  the  account  and 
demand  of  payment,  in  order  to  claim  interest 
Langdon  v.  Coitletan,  80  Vt.  285. 

22.  Use  and  occupation.  Where  a  town 
had  for  years  used  the  plaintiff's  house,  by  his 
consent,  for  the  purpose  of  holding  town  meet- 
ings, under  the  understanding  that  he  should 
claim  nothing  therefor,  except  that  the  select- 
men should  grant  him  a  license  to  sell  liquor 
there  on  town-meeting  days  and  this  had  been 
done  when  he  requested  it ; — Beld^  that  a  mere 
notice  given  by  him  in  town  meeting,  that  he 
could  not  any  longer  have  the  meetings  held  io 
his  house,  did  not  entitle  him  to  recover  of  the 
town  for  such  use  thereafter,  there  being  no 
notice  that  he  should  claim  pay,  and  no  promise 
to  pay.     OrctUt  v.  Raxbury,  17  Vt.  624. 

23.  Batiflcation.  An  unauthorized,  but 
not  void  act—as,  a  condition  attached  to  a  con- 
tract by  a  committee  acting  in  behalf  of  a  town 
—may  be  adopted  and  ratified  by  the  town; 
and  such  adoption  may  be  legally  presumed 
from  a  failure  to  repudiate  it.  IkmviUe  v. 
MontpeUer,  <f».,  H.  Co.,  48  Vt.  144. 

24.  The  selectmen  of  the  plaintiff  town  laid 
out  a  highway,  mostly  upon  the  defendant's 
land  and  principally  for  his  benefit,  and  agreed 
with  him  that  he  should  charge  no  land 
damages,  should  build  the  road,  and  keep  it  in 
repair  so  long  as  he  lived  where  he  then  did, 
and  that  the  town  should  remit  all  taxes 
assessed  against  him  for  the  purpose  of  repairing 
highways  in  the  town,  so  long  as  he  should 
continue  to  keep  said  road  in  repair.  Each 
party  acted  under  this  agreement  for  twelve 
years,  and  it  was  fully  performed  by  the  defend- 
ant. Held,  that  after  such  recognition  by  the 
town  it  was  bound  by  the  agreement,  whether 
or  not  the  selectmen  had  authority,  in  the  first 
instance,  to  make  it ;  and  that  the  defendant 
having  repaired  the  road  for  the  year  in  ques- 
tion, was  entitled  to  have  such  highway  taxes 
remitted.    Mount  Holly  v.  BusweU,  45  Vt.  854. 

25.  Town  order.  A  town  order  drawn  by 
the  selectmen  upon  the  treasurer  and  made 
payable  to  A  B  or  bearer  (or  order),  is  negoti- 
able, and  after  presentment  for  payment  and 
payment  refused,  can  be  prosecuted  in  the 
name  of  the  assignee  and  a  recovery  had  there- 
on, declaring  upon  the  order  as  sudi,  or  under 
the  conunon  money  counts.  DcUrymple  v. 
WhUingham,  26  Vt.  845.  Cook  v.  WinhaU,  48 
Vt.  484.  42  Vt.  552.  Contra,  Taft  v.  PiUs^ 
ftrrd,  28  Vt.  288 ;  and  see  Hyde  v.  Franklin  Co., 
27  Vt.  185. 

26.  An  action  does  not  lie  upon  a  town 
order  until  after  presentment  and  demand  of 
the  town  treasurer  (G.  S.  c,  15,  s.  71) ;  and 


where  the  order  is  received  in  satisfaction  of  a 
claim  against  the  town,  a  recovery  cannot  be 
had  for  the  original  consideration  without 
having  presented  the  order.  Dairymple  v. 
Whitingham. 

27.  The  plaintiff  claimed  of  the  defendant 
town  $600  and  took  a  town  order  for  $800,  but 
without  prejudice  to  his  claim.  The  town 
treasurer  refused  to  pay  the  order.  In  an 
action  upon  the  original  consideration  to  recover 
the  $600,  the  order  was  not  produced  on  trial 
nor  accounted  for,  nor  was  it  shown  to  have 
been  returned.  It  not  appearing  that  the  order 
was  negotiable,— J7^,  that  the  pliuntiff  might 
recover  the  $600.  Bogere  v.  Shelhum,  42  Vt. 
550. 

28.  OoUateral  impeachment.  Where 
towns  and  school  districts  keep  within  the 
limits  of  their  corporate  powers,  thdr  proceed- 
ings, being  within  their  discretion,  cannot  be 
collaterally  impeached.  Edt^  v.  WiUon,  48 
Vt.  862. 

III.    Town  MsBTiNes. 

29.  Warning— time.  Where  a  town  meet- 
ing was  warned  on  the  1st  day  of  a  month  to, 
be  held,  and  was  held,  on  the  12th  day  of  the 
same  month ; — Held,  that  this  was  but  eleven 
days'  notice,  and  that  the  meeting  was  irregular 
and  its  proceedings  invalid.  FraU  v.  Stoanton, 
15  Vt.  147. 

30.  Held,  that  such  proceedings  could  not 
be  ratified,  so  as  to  bind  the  town,  by  any  sub- 
sequent action  of  the  town  authorities  or  the 
inhabitants  not  acting  in  town  meeting.    H>. 

31.  Posting.  It  is  no  objection  to  the 
legality  of  a  town  meeting  that  the  notices 
therefor  were  not  posted  in  the  places  in  the 
town  where  such  notices  had  usually  been 
posted,  it  not  appearing  but  that  they  were 
posted  in  * 'public  places,"  as  required  by  the 
statute.     Stoddard  v.  GUman,  22  Vt.  568. 

32.  The  record  of  the  warning  of  a  town 
meeting  and  of  the  proceedings  of  the  meeting 
held  under  it  is  sufficient,  prima  fade,  to  show 
that  the  warning  was,  in  fact,  posted  up  as 
required  by  law.  LenUngton  v.  Blodgett,  87 
Vt.  210. 

33.  Substance  of  warning.  The  warning 
should  indicate  the  subject  for  consideration 
with  reasonable  certainty,  and  in  such  a  man- 
ner that  no  person  interested  could  be  misled  in 
respect  to  the  proposition  to  be  submitted  for 
the  consideration  and  action  of  the  town. 
Nothing  more  is  required.  Moore  v.  BeatUe, 
88  Vt.  219.  (hiU  v.  Chase,  87  Vt.  196.  Weeke 
V.  Batehelder,  41  Vt.  817. 

34.  Vote  under  warning.  Itisnotneces- 
sary  to  the  validity  of  a  vote  in  town  meeting 
to  raise  money,  that  the  vote  should  state  the 
particular  facts  which  show  the  present  neoes- 
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sitj  of  the  town  for  the  use  of  the  money.  All 
that  is  necessary  in  this  respect  is,  that  the  vote 
should  indicate,  in  general  terms,  the  purpose 
or  object  for  which  the  money  is  raised,  and  if 
that  purpose  or  object  is  such  as  comes  within 
the  scope  of  the  powers  of  the  town,  it  is  sniR- 
cient.  BlodgeU  v.  Holbrook,  89  Yt.  886.  Alger 
y.  Cwrry,  40  Vt.  444. 

35.  A  warning  for  a  town  meeting  *  *to  ascer- 
tain whether  the  town  would  vote  to  pay 
bounties  to  soldiers,  and  whether  it  would  vote 
a  tax  on  its  grand  list  for  that  purpose,"  is 
sufficient  to  sustain  a  vote  to  pay  such  bounties 
and  to  raise  a  tax  therefor.  And  an  averment 
of  the  warning  in  that  form,  and  the  vote 
under  it,  in  a  plea  of  justification  by  a  collec- 
tor, was  held  sufficient  on  demurrer,  without 
averring  that  there  was  a  rebellion,  that  the 
town  had  a  quota  to  fill,  &c.    Alger  v.  Curry, 

36.  Held,  also,  that  the  * 'soldiers"  referred 
to  should  be  presumed  to  be  of  the  regiments 
and  companies  of  this  State.  Ih.  Clenums  v. 
Lewu,  36  Vt.  678. 

37.  Under  the  warning  of  a  town  meeting 
"  to  see  if  the  town  will  vote  to  ratse  a  tax  upon 
the  grand  list  to  pay  recruits  or  volunteers  for 
said  town  who  may  hereafter  enlist ;  "-—Held, 
that  a  vote  was  invalid  which  instructed  the 
selectmen  to  procure  volunteers  and  use  their 
discretion  in  the  payment  of  bounties,  and 
empowered  them  **  to  borrow  at  the  credit  of 
the  town,  for  five  years'  time,  not  to  exceed  200 
cents  on  the  grand  list  for  said  purpose  "  ;  and 

^  that  the  vote  gave  no  authority  to  the  selectmen 
to  bind  the  town  by  a  promise  to  pay  a  bounty 
to  a  volunteer.  Blnsh  v.  ColcJiesteTy  89  Vt.  198. 
AtiDood  V.  Idneoln,  44  Vt.  882. 

38.  Under  a  warning  to  vote  upon  the 
question  of  raising  money  for  scliool  pMrposes  ; 
— UM^  that  the  meeting  could  not  vote  a  tax, 
or  authorize  the  borrowing  of  money,  for  erect- 
ing a  high-school  building.  AUen  v.  BurUng- 
ton,  45  Vt.  202. 

39.  Awmiiil  meeting.  Towns  at  the  an- 
nual  March  meeting,  or  at  a  meeting  adjourned 
from  that,  which  is  but  a  continuation  of  the 
same  meeting,  may  transact  all  matters  neces^ 
sary  to  their  corporate  interests,  without  nam- 
ing such  business  in  the  warning.  Sehoff  v. 
Bloomfleld,  SYi.  4.12,    11  Vt.  891. 

40.  Special.  A  special  town  meeting  may 
be  adjourned  to  a  future  day,  and  then  act 
under  the  original  warning.  Hickok  v.  SheU 
bum,  41  Vt.  409.  Bogers  v.  Shelbum,  42  Vt. 
560. 

lY.    Town  Offigbks. 

41.  Election.  Bee.  81  of  the  constitution 
of  1786  (Vt.  State  papers,  527),  requiring  that 
**all  elections,  whether  by  the  people  or  in 
general  assembly,  shall  be  by  ballot,"  does  not 


extend  to  the  election  of  town  officers ;  but  they 
may  be  chosen  by  viva  voce  vote.  Stats  v. 
Marsh,  N.  Chip.  29. 

42.  Olaim  for  seryices.  Town  officers,  as 
such,  have  no  legal  claim  against  the  town  to 
recover  for  services  rendered,  unless  by  an 
express  vote  of  the  town,  &c.  Boyden  v. 
BrookUne,  8  Vt.  284. 

43.  But  this  does  not  extend  beyond  strictly 
official  eervicee.  Thus,  a  town  agent,  authorized 
as  such  to  employ  an  attorney  to  prosecute  and 
defend  suits  in  behalf  of  the  town,  who  is  him- 
self an  attorney  and  performs  professional  ser- 
vices  for  the  town,  may  recover  therefor. 
Langdon  v.  Caetleton,  80  Vt.  285. 

44.  In  order  that  a  constable  may  recover 
against  a  town,  under  G.  S.  c.  15,  s.  82,  for 
neglect  to  give  him  the  collection  of  certain 
taxes,  he  must  set  forth  a  contract  to  that  effect. 
Cameron  v.  Walden,  82  Vt.  828. 

45.  Oath  of  office.  The  oath  of  office  may 
be  taken  by  a  town  officer  elsewhere  than  in 
town  meeting    Andretos  v.  Chase,  5  Vt.  409. 

46.  Selectmen.  The  law  does  not  require 
selectmen  to  be  sworn.  Lemington  v.  BlodgeU, 
87  Vt.  210. 

47.  Selectmen  cannot,  in  their  official  capa- 
city, maintain  an  action  against  a  highway  sur- 
veyor for  his  default,  as  such,  but  the  action 
must  be  in  the  name  of  the  town;  nor  will 
assumpsit  lie  in  such  case.  Selectmen  ofNew^ 
buryy.  Johnson,  Brayt.  24. 

48.  In  a  suit  against  a  town  for  the  default 
of  its  constable,"  the  selectmen  cannot  discharge 
the  constable,  so  as  to  make  him  a  witness  for 
the  town.  Angel  Y,  Poumal,%\  U  A&\,  86Vt.858; 
nor  can  they  discharge  a  highway  surveyor,  so 
as  to  make  him  a  witness  for  the  town  in  an 
action  for  an  injury  upon  a  highway.  Yuran 
v.  Randolph,  6  Vt.  869. 

49.  Selectmen  have  no  right  to  receive 
money  collected  by  a  sheriff  on  an  execution  in 
favor  of  the  town,  and  discharge  him.  It  was 
the  duty  of  the  sheriff  to  pay  it  to  the  town 
treasurer.  Middlebury  v.  Mood,  7  Vt.  125.  86 
Vt.  868. 

50.  Under  the  powers  given  to  selectmen 
'*  to  audit,  and  in  their  discretion  to  allow,  the 
claim  of  any  person  agfunst  the  town  for  money 
paid  or  services  performed  for  the  town "  (G. 
S.  c.  15,  s.  52),  they  may  submit  to  arbitration 
a  claim  against  the  town  for  building  a  bridge. 
Dix  V.  Dummerston,  19  Vt.  262. 

51.  Selectmen  have  power  to  submit  to  arbi- 
tration claims  against  their  towns  for  danoages 
sustained  upon  their  highways.  HolUster  v. 
Fawlet,  48  Vt.  425. 

52.  Also,  to  settle  and  stop  a  suit  brought 
by  the  town  to  recover  a  penalty  for  not  remov- 
ing an  obstruction  out  of  the  highway ;  although 
such  settlement  was  opposed  by  the  town  agent, 
appointed  under  the  statute  **  to  prosecute  and 
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defend  suits  in  wtiich  the  town  is  interested.  '* 
Cabot  y.  BriU,  86  Vt.  849. 

53.  Ttie  selectmen  have  no  authority  to  make 
a  new  appointment  to  a  town  office — as,  a  high- 
way surveyor— unless  a  vacancy  occurs  in  one 
of  the  modes  specified  in  the  statute.  Cum- 
ming9  v.  Clark,  16  Vt.  658.    27  Vt.  547. 

54.  It  is  within  the  scope  of  the  implied 
powers  of  selectmen,  to  protect  the  interests  of 
their  town  by  the  employment  of  counsel,  at 
the  charge  of  the  town,  in  road  cases  where  the 
town  agent  provides  no  counsel,  and  makes  no 
objection  to  the  employment  of  counsel  by  the 
selectmen;  and  his  assent  may  be  presumed 
where  he  neglects  to  employ  counsel  and  no 
dissent  is  shown.  Burton  v.  Nonoich,  84  Vt. 
845. 

55.  The  declarations  of  a  selectman  made 
while  repairing  a  bridge  upon  which  an  injury 
had  occurred  to  a  traveler,  admitting  in  sub- 
stance  that  the  town  was  liable  for  the  injury, 
were  hM  inadmissible.  They  did  not  tend  to 
qualify  or  explain  any  act  of  his ;  and  the  lia- 
bility of  the  town  rests  upon  act*  and  not  upon 
admmion»  of  its  selectmen  or  other  officers. 
FoUom  V.  UnderhiU,  86  Vt.  580;  and  see  Under- 
hm  V.  Washington,  46  Vt  767. 

56.  One  selectman,  without  the  knowledge 
or  cdnsent  of  the  others,  cannot  bind  the  town 
by  contract,  nor  estop  the  town  by  his  subse- 
quent assent.  Hunkins  v.  Johnson,  45  Vt. 
181. 

57.  Where  the  three  selectmen  of  a  town 
agreed  to^^ther  as  to  the  mode  in  which  a  town 
business  should  be  transacted,  and  two  of  them 
entrusted  the  business  to  the  third  one,  and  he 
made  the  contracts  in  relation  thereto  ;—Held, 
that  the  jury  would  be  justified  in  finding  such 
assent  on  the  part  of  the  others, or  one  of  them, 
as  to  make  the  act  of  the  one  thus  contracting 
the  act  of  the  majority,  and  binding  on  the 
town.     OuytUe  v.  BoUon,  46  Vt.  228. 

58.  The  voluntary  acknowledgment  by 
selectmen,  after  the  expiration  of  their  term  of 
office,  of  a  lease  by  them  before  executed  of 
public  lands,  is  valid,  since,  by  statute,  an 
acknowledgment  could  have  been  enforced. 
Lemkifft&n  v.  Stevens,  48  Vt.  88. 

59.  Liability.  Selectmen  in  determining 
who  were  members  and  the  respective  numbers 
of  the  several  organized  religious  societies  of 
the  town  to  whom  certain  rents  were  to  be 
appropriated  under  G.  8.  c.  97,  s.  5,  were  held 
to  act  in  a  judicial  capacity,  and  not  to  be 
responsible  for  any  error  of  Judgment  in  ascer- 
taining the  facts,  while  acting  in  good  faith, 
and  with  reasonable  diligence.  UniversaUst 
8oeif.  V.  Leaeh,  86  Vt.  108;  and  see  FuUer  v. 
Qould,  20  Vt.  648.  Bteofms  v.  MiUer,  25  Vt. 
20.    Da/cis  v.  Strong,  81  Vt.  882. 

60.  Town  agent.  The  town  agent  is 
designated  in  the  statute  as  '*aii  agent  to  prose- 


cute and  defend  suits  in  which  the  town  is 
interested'';  and  his  duties  obviously  pertain  to 
pending  litigation^perhaps  to  the  commence- 
ment of  suits  resolved  upon,  rather  than  to  pre- 
liminary advice,  the  object  and  effect  of  which 
often  is  to  prevent  litigation.  His  duties  must 
ha^e  reference  to  civil  suits,  and  it  is  quite 
clear  that  it  was  never  intended  that  he  should 
take  charge  of  criminal  prosecutions,  though 
the  town  be  interested  in  the  fine  and  costs. 
This  duty  is  imposed  upon  the  town  grand- 
juror.  Peck,  J.,  in  Burton  v.  Norwieh,  84  Vt. 
845. 

61.  A  town  agent  to  defend  and  prosecute 
suits  has  no  authority,  as  such,  to  bind  the 
town  by  a  promise  to  pay  a  certain  sum 
in  settlement  of  a  suit  against  the  town  to 
recover  for  an  injury  occasioned  by  the  insuf- 
ficiency of  a  highway.  Clay  v.  Wright,  44  Vt. 
688. 

62.  Special  agent.  An  agent  appointed 
by  a  town  for  the  purpose  of  **  compromising  " 
a  claim  for  damages  in  the  laying  of  a  highway, 
may  refer  such  claim  to  arbitration.  Schof  v. 
Bloomfield,  8  Vt.  472. 

63.  Town  clerk.  A  Joint  action  on  the 
case  lies  against  a  town  and  the  town  derk  for 
the  default  of  the  town  clerk  in  his  office — the 
statute  providing  that  the  town  **  shall  be  liable 
to  make  good  all  damages, "  &c.    Lyman  v. 

Winds(n^,  24  Vt.  575. 

64.  It  is  the  duty  of  a  town  clerk,  under 
the  statute,  to  provide  an  alphabet  or  index  to 
his  land  records,  and  to  keep  and  preserve  the 
same  for  inspection  and  use,  with  the  same 
truthfulness  and  care  that  he  is  required  to 
exercise  in  keeping  the  books  of  record.  For  a 
neglect  in  this  respect  occasioning  a  special 
damage,  the  town,  as  well  as  himself,  is  directly 
liable  in  an  action.  Hunter  v.  Windeor,  24  Vt. 
827.    29Vt.  824. 

65.  It  is  not  essential  to  the  statement  or 
proof  of  damage  sustained  by  the  neglect  of  a 
town  clerk  to  index  a  recorded  mortgage,  that 
any  specific  request  should  appear  to  have  been 
made  of  the  clerk  to  produce  the  index,  or  to 
show  a  particular  record.  A  general  request  to 
the  clerk  to  produce  the  books  of  record  is  suf- 
ficient; for  every  person  has  the  right  to  exam- 
ine the  records  for  himself,  and  is  under  no 
necessity  to  make  known  the  object  of  such 
examination.    lb. 

66.  In  order  to  sustain  an  action  against  a 
town  clerk  for  his  neglect  to  keep  an  index  of 
the  records,  or  properly  to  index  a  particular 
record,  it  must  appear  that  the  phiintiff  was 
injured  thereby ;  as,  that  such  neglect  was  the 
reason  why  actual  knowledge  of  the  record 
sought  was  not  obtained.  lb.  Lyman  v. 
Bdgerton,  29  Vt.  805. 

67.  G.  8.  c.  15,  s.  88,  subjecto  to  liabiUty  a 
town  clerk  who   shall,  **on  proper  request, 
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refuse  to  show  any  record  or  'any  files  in  his 
office/*  The  plaintifTs  agent  had,  in  the  town 
clerk's  presence,  examined  the  town  records  to 
ascertain  the  title  to  certain  lands,  and,  find- 
ing no  incumbrance,  asked  the  town  clei^ 
"whether  he  knew  of  any,  or  there  were  any 
incumbrances  on  any  of  the  lands ;  that  if  he 
did,  he  wanted  him  to  show  them."  The  town 
clerk  knew,  at  the  time,  that  certain  mortgages 
did  appear  on  the  records;  he  had  them  in 
mind,  and  knew  that  the  agent's  request  referred 
to  them,  but  he  answered  that  there  were  none, 
and  he  showed  none,  though  he  did  produce 
for  inspection  all  the  books  of  record,  and  the 
files.  Heldf  that  this  was  a  proper  request  on 
the  part  of  the  plaintiff  and  such  a  refusal  on 
the  part  of  the  town  clerk  to  show  the  record  as 
to  constitute  an  official  ^lefault,  and  made  him 
and  the  town  liable  to  the  plaintiff  for  all  dam- 
ages sustained  thereby— as,  in  making  a  loan 
and  taking  a  mortgage  therefor  upon  the  lands, 
which  were  in  fact  subject  to  certain  undis- 
covered incumbrances  upon  the  record.  Jarvis 
V.  Barnard,  80  Vt.  492 ;  and  see  Lyman  v. 
Windsor,  24  Vt.  575. 

68.  But  where  the  party  did  not  go  to  the 
town  clerk's  office,  nor  examine  the  records, 
nor  request  to  examine  them,  but  only,  while 
examining  certain  land  of  the  town  clerk  dur- 
ing a  negotiation  for  the  purchase  of  it,  said  to 
him:  "you  are  town  clerk  and  can  tell  me,  is 
there  any  claim  upon  this  property?"  and  the 
town  clerk  said  there  was  not  ;—ffeld,  that  this 
was  not  such  an  official  negleet  or  defauU,  under 
the  statute,  as  to  make  the  town  liable.  Lyman 
V.  Bdgertony  29  Vt.  806. 

69.  Where  a  town  clerk  is  called  upon  to 
show  the  record  of  a  particular  deed  by  name, 
it  could  scarcely  be  doubted  that  it  would  be 
his  duty  to  produce  and  thovo  to  the  party  the 
identical  record  itself  ,  and  that,  on  such  request, 
it  would  be  no  sufficient  compliance  for  the 
town  clerk  to  produce  all  the  records  of  the 
town  and  tell  the  party  he  might  see  it,  provided 
he  could  find  it.  Poland,  J.,  in  Jarvis  v.  Barn- 
ard, 80  Vt.  500;  criticising  expressions  in  the 
opinion  in  Lyman  v.  Edgerton. 

70.  Olerk  pro  tern.  A  clerk  pro  tern, 
may  be  appointed  at  an  adjourned  special  town 
meeting,  and  his  record  of  the  proceedings 
recorded  by  the  town  clerk  is  valid,  though  it 
does  not  appear  that  the  clerk  pro  tern,  was 
sworn.  Hickok  v.  Shelbum,  41  Vt.  409. 
Bogers  v.  Shelbum,  42  Vt.  550.  (Hutchinson 
V.  Pratt,  11  Vt.  402.) 

71.  Assistant.  An  assistant  town  clerk 
is  not  an  officer  of  the  town,  nor  responsible  to 
it ;  he  is  appointed  by  the  town  clerk  imder  the 
statute,  and  is  but  a  clerk  or  servant  of  the 
town  clerk,  for  whose  acts  the  town  clerk  is 
responsible.  Charleston  v.  Lunenburgh,  21  Vt. 
488.     Fairfield  v.  King,  41  Vt.  611. 


72.  Hence,  under  a  statute  requiring  service 
of  process  upon  a  corporation  to  be  made  by 
leaving  a  copy  with  the  clerk  (G.  S.  c.  88,  s. 
24),  service  by  copy  left  with  the  assistant 
town  clerk  is  ill  (Fairfield  v.  King);  and,under 
the  statute  providing  that  in  the  absence  of  the 
clerk  from  the  State  such  copy  shall  be  left  with 
one  of  the  principal  officers  of  the  corporation, 
such  copy  left,  in  such  absence  of  the  town 
clerk,  with  one  of  the  selectmen  is  good  service, 
though  the  assistant  town  clerk  be  present. 
Charleston  v.  Lunenburgh, 

73.  Oonstable.  In  order  to  lay  the  foun- 
dation for  an  action  against  a  town  for  the 
default  of  its  constable,  it  is  not  necessary  first 
to  get  judgment  against  the  constable.  The 
remedies  are  independent.  Hence,  a  judgment 
against  the  constable  is  not  evidence  of  the 
liability  of  the  town.  Bramble  v.  PouUn^,  11 
Vt.  208.  12  Vt.  405.  28  Vt.  692.  McGregor 
V.  WaMen,  14  Vt.  450. 

74.  An  action  lies  against  a  town,  though 
after  the  death  of  its  constable,  for  his  default 
committed  in  his  lifetime.  Martin  v.  WeUs, 
48  Vt.  428. 

75.  By  the  act  of  1881  the  first  constable  of 
a  town  could  not  be  authorized  to  serve  writs 
out  of  his  own  town  by  vote  of  the  town  at  any 
other  than  the  annual  March  meeting,  nor  until 
after  a  record  of  such  vote  in  the  town  clerk's 
office.    Emerson  v.  Bailey,  11  Vt.  656. 

76.  In  order  to  the  disqualification  of  a  con- 
stable to  act  as  such,  under  his  election,  for 
neglect  to  give  bonds  (G.  8.  c.  15,  ss.  26,  27), 
the  selectmen  must  first  have  required  him  to  give 
the  bonds,  specif3ring  the  amount  and  the  securi- 
ties  required,  and  have  peremptorily  refused 
to  allow  him  to  proceed,  either  in  the  present 
tense,  or  after  a  certain  limited  period  of  indul- 
gence. He  can  perform  all  the  duties  of  con- 
stable by  virtue  of  his  election,  until  his  office 
is  thus  vacated  by  the  selectmen.  Bowman  v. 
Barnard,  24  Vt.  856.  Langdon  v.  Butland  dk 
Washington  R.  Co.,  29  Vt.  212.  Bank  of  Mid- 
dlebury  v.  But.  d  Wash.  R.  Co.,  80  Vt.  159.  84 
Vt.  877. 

77.  Testimony  that  the  constable  of  the 
defendant  town,  who  was  employed  to  summon 
some  of  the  defendant's  witnesses  and  to  assist 
in  the  defense,  offered  inducements  to  one  of 
the  plaintiff's  witnesses  to  keep  away  from  the 
trial,  was  held  not  admissible,  without  proof 
that  such  act  was  authorized  or  approved  by 
the  town  agent.  Oreen  v.  Woodbury,  48  Vt. 
5. 

V.    Dividing  and  Annexing  Towns. 

78.  The  act  of  1848,No.  7,  dividing  the  town 
of  Windsor  into  Windsor  and  West  Windsor, 
provided  that  ''the  debts  now  due"  from  the 
town  of  Windsor  should  be  paid  by  the  two 
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towns  newly  incorporated.  Held,  that  the 
words  quoted  embraced  all  liabilitiea,  whether 
ariaing  em  cofUraetu,  or  «r  deketo.  Hunter  v. 
Windsor  and  West  Windeor,  24  Vt.  837. 

79.  In  the  act  of  1848,  No.  11,  **to  annex 
Mansfield  to  Stowe/'  it  was  enacted  that  '*  the 
United  States  surplus  money  belonging  to  the 
town  of  Mansfield  should  become  the  funds  of 
the  town  of  Stowe  ;  and  that  the  trustees  of  the 
town  of  Stowe  might  maintain  an  action  on  any 
notes  executed  to  the  trustees  of  Mansfield,  or, 
if  payable  to  the  town  of  Mansfield,  in  the  name 
of  Stowe.*'  Held,  that  this  did  not  enable  the 
town  of  Stowe  to  maintain  an  action  upon  the 
oflScial  bond  executed  to  the  town  of  Mansfield 
by  the  former  trustees  of  that  town.  SUwe  y. 
Luee,  27  Vt.  605. 

80.  The  act  of  1848,  No.  6,  dividing  the 
town  of  Montpelier,  was  held  constitutional, 
and  to  create  two  new  municipal  corporations, 
abolishing  the  old  one.  Montpelier  v.  Baet 
Montpelier,  27  Vt.  704.     8.  C.  29  Vt.  12. 

81.  The  old  town  of  Montpelier  haying  been 
abolished  in  the  formation  of  two  new  towns 
(Montpelier  and  East  Montpelier),  by  act  of  the 
legislature  \—Held,  that  the  effect  of  the  act 
was  to  abolish  the  trustee  of  those  rights  of  land 
which  were  reserved  in  the  charter  of  the  orig- 
inal town  for  public  uses,  and  placed  under  the 
charge  of  its  inhabitants,  and  that  it  created  no 
division  of  such  rights  between  the  two  new 
towns ;  that  the  new  town  of  Montpelier  did 
not  succeed  to  such  trusteeship,  and  could  not 
recover  at  law  the  rents  of  such  lands  received 
by  East  Montpelier.    Ih,  27  Vt.  704. 

82.  But  upon  bill  in  equity,  the  court  ordered 
the  appointment  of  a  new  trustee  to  administer 
the  trust  according  to  the  charter.  Ih,  29  Vt. 
12. 

83.  '*  The  last  dwelling  place  or  home  "  of 
a  pauper,  having  a  settlement  in  the  town  of  S, 
was  in  that  part  of  S  which  was  annexed  to  the 
town  of  W,  the  pauper  then  being  supported  by 
the  town  of  S  in  another  town.  Held,  that  the 
pauper  upon  such  annexation  became  charge- 
able to  W  under  G.  S.  c.  19,  s.  1,  clause  9. 
WUmington  v.  Somenet,  85  Vt.  282. 

84.  The  setting  off,  by  act  of  the  legislature, 
of  one  portion  of  a  town  to  another,  transfers 
nothing  but  the  municipal  jurisdiction  over  the 
territory  so  set  off  and  annexed  to  the  other 
town.  It  does  not  affect  any  vested  right  of 
proprietorship  in  the  part  so  set  off  and  annexed 
White  V.  Fuller,  88  Vt.  198. 

85.  Where  lands  reserved  In  the  charter  of 
one  town  for  the  use  of  schools  were,  by  act  of 
the  legislature,  annexed  to  another  town ; — 
Held,  that  the  proprietorship  in  the  lands  was 
not  thereby  changed,  and  that  the  power  of 
leasmg  remained  in  the  selectmen  of  the  former 
town,  and  was  not  in  the  selectmen  of  the  town 
to  which  the  lands  were  annexed.     Ih. 


86.  The  town  of  Burlington,  having  voted 
money  for  bounties,  was  subsequently  divided 
into  the  city  of  Burlington  and  the  town  of 
South  Burlington.  The  selectmen  of  the  orig- 
inal town  placed  the  money  in  the  hands  of  a 
trustee  to  hold  for  persons  who  should  be 
entitled  to  it.  The  trustee,  after  pajring  bounty 
to  certain  soldiers,  paid  the  reddue  of  the 
money,  part  to  the  town  of  South  Burlington 
and  part  to  the  city  of  Burlington,  in  propor- 
tion to  their  assets  in  the  original  town.  Held, 
that  a  Joint  action  for  bounty  could  not  be 
maintained  against  said  city  and  town.  OolUne 
V.  Burlington,  44  Vt.  16. 


A  tree,  with  its  product,  is  the  sole  propoty 
of  him  on  whose  land  it  is  situated :  and  its  loca- 
tion and  property  should  be  determined  by  the 
position  of  the  trunk  or  body  of  the  tree  above 
the  soil,  rather  than  by  the  roots  within  or  the 
branches  above  It.  Skinner  v.  Wilder,  88  Vt. 
116.    Trespass,  92. 

As  to  eale  of  standing  trees,  being  of  an  inter- 
est in  lands,  see  Frauds,  Statittr  c^,  III; 
Trespass,  48,  85,  97. 


TRESPASS. 

I.    In  General. 

1.  Trespass  ab  initio. 

2.  Pleadings  and  evidence, 
II.    To  THE  Person. 

1.  Action  and  defense, 

2.  Pleadings  and  evideiufe. 
III.    To  Personal  Property. 

1.  Action  and  defense, 

2.  Pleadings  and  eeidenee. 
TV.    To  Real  Property. 

1.  For  what  acts. 

2.  Plaintiff's  title  and  possession, 
8.  Pleadings  and  evidence. 

For  distinction  between  trespass  and  ease,  see 
Action  on  the  Case. 

I.    In  Qeneral. 

1.  Tort  feasor.  In  trespass,  even  a  tori 
feasor  may,  by  force  of  his  possession,  recover 
against  another  tort  feasor  who  shows  no  right 
whatever.    Fletcher  v.  Cole,  26  Vt.  170. 

2.  Oorporation.  Corp<n«tion8  are  liable 
in  this  action  for  trespasses  authorized  or  com- 
manded by  them.  Lyman  v.  White  River 
Bridge  Co.,  2  Aik.  255.     27  Vt.  107. 
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3.  Joint  trespassers.  The  principle 
applicable  to  co-trespassers  does  not  affect 
cases  of  indemnity,  where  one  employs  another 
to  do  an  act,  not  unlawful  in  itself  and  not  known 
to  be  illegal ;  as,  for  the  purpose  of  asserting  a 
right.    lb.  See  Spalding  v.  Oakes,  42  Vt.  848. 

4.  Where  a  privity  is  shown  between  several 
defendants  in  trespass,  the  acts  of  any  one  of 
them  are  admissible  as  evidence  of  the  trespass. 
BroughUm  v.  Ward,  1  Tyl.  187. 

6.  Two  several  creditors  sued  out  separate 
writs  of  attachment  against  the  same  debtor, 
bearing  the  same  date,  which  were  delivered  to 
the  same  officer  for  service,  and  were  served 
by  him  at  the  same  time  by  attaching  the  same 
property.  In  an  action  of  trespass  against 
both  creditors  and  the  officer  y—Held,  that  this 
was,  prima  fade,  a  joint  taking  by  the  three. 
EUi9  V.  ffotoard,  17  Vt.  880. 

6.  The  plaintiff  having  a  right  of  action 
against  several  persons  for  a  joint  assault,  made 
W  his  agent  with  full  power  to  settle  the  claim 
and  to  have  all  he  could  make  out  of  it.  W  set- 
tled the  damages  with  two  of  the  trespassers, 
and  gave  each  a  writing  agreeing  to  indemnify 
them  against  all  liability  to  the  plaintiff.  Held, 
that  this  was  a  full  discharge  of  the  two,  and 
also  of  the  other  trespassers,  it  being  a  pay- 
ment of  the  full  damages.  Eastman  v.  Chrant, 
84  Vt.  887.  See  Spencer  v.  WUUavM,  2  Vt.  209. 
Chamberlin  v.  Murphy,  41  Vt.  110. 

1.  TreepoM  ab  initio, 

7.  An  abuse  of  a  license  given  by  law  makes 
the  wrong-doer  a  trespasser  ab  initio;  but  other- 
wise of  a  license  given  by  the  party.  HubbeU 
V.  Wheeler,  2  Aik.  859. 

8.  An  abuse  of  a  license  in  fact  will  not 
render  the  party  a  trespasser  ab  initio.  Where 
one  having  license  to  pass  and  repass  through 
another's  field  left  the  bars  down,  whereby 
cattle  got  in  the  field  and  did  damage  ',—Held, 
that  an  action  of  trespass  did  not  lie  therefor : 
(1),  because  the  license  was  a  license  in  fact; 
(2),  because  the  abuse  complained  of  was  a  mere 
nonfeasance.    Stone  v.  Knapp,  29  Vt.  501. 

9.  A  public  officer  in  the  exercise  of  an 
authority  conferred  upon  him  by  law  does  not 
become  a  trespasser  ab  initio  by  a  mere  non 
feasance;  nor  does  he  become  such,  except  by 
doing  some  positive  wrongful  act  giving  char- 
acter to  the  original  act  and  incompatible  with 
the  exercise  of  the  legal  right  to  do  the  first 
act,  and  showing  that  it  was  entered  upon  for 
an  unlawful  purpose.  Stoughton  v.  Mott,  25 
Vt.668.  26Vt.  557.  29  Vt.  846,  454.  86  Vt. 
681. 

10.  The  abuse  of  an  authority  in  law  will 
render  the  party  a  trespasser  ab  initio;  but 
this  abuse  must  be  something  beyond  a  mere 
non-feasance.    It  must  be  a  positive  and  active 


wrong,  and  of  such  a  character  as  to  fairly 
Justify  the  implication  that  the  original  entry 
was  for  the  purpose  of  committing  the  wrong, 
and  not  bona  fide  under  the  authority  which  the 
law  gave  and  for  the  purpose  for  which  the 
law  gave  it.  Redfield,  C.  J.,  in  Stone  v.  Knapp, 
29  Vt.  508. 

11.  Whenever  a  process  is  regular  and 
issues  from  a  court  of  competent  jurisdiction, 
neither  the  officer,  nor  the  party,  Is  liable  in 
trespass  for  any  mere  abuse  of  the  process, 
however  groundless  or  malicious  their  proceed- 
ings may  be ;  but  the  appropriate  remedy  is 
case.     Piereon  v.   Oaie,  8  Vt.  509.     28  Vt.  17. 

12.  No  mere  omission,  or  want  of  care  or 
skill  in  doing  a  lawful  act,  will  render  such  act 
a  trespass  by  relation.  Sabin  v.  Vt.  Central 
R.  Co.  25  Vt.  863,  871 ;  and  see  Spear  v.  TiU 
son,  24  Vt.  420.  Wheeloek  v.  Archer,  26  Vt. 
880. 

13.  The  refusal  of  an  officer  to  take  bail  on 
mesne  process  is  but  a  non-feasance,  for  which 
case  is  the  only  remedy ;  it  is  not  a  malfeasance 
which  makes  him  a  trespasser  for  the  arrest,  or 
conmiitment.  ChurehiU  v.  Churchill,  12  Vt. 
661. 

14.  Trespass  or  trover  does  not  lie  against 
an  attaching  officer,  In  behalf  of  the  debtor,  for 
a  neglect  to  take  proper  care  of  the  property 
attached,  or  for  other  non-feaeance  Hale  v. 
Huntley,  21  Vt.  147. 

15.  Where  property  is  sold  upon  an  attach- 
ment under  the  statute,  and  the  officer,  after 
judgment  for  the  defendant,  refuses  on  demand 
to  pay  over  the  money,  or  claims  to  retain  part 
of  it  on  grounds  not  well  founded  in  law,  he 
does  not  thereby  become  a  trespasser  db  initio. 
This  is  but  a  non  feasance,  and  the  action  of 
trover  for  the  property  attached  does  not  He 
against  him.     AbboU  v.  Kimball,  19  Vt.  551. 

16.  To  make  an  officer  serving  process  a 
trespasser  ab  initio,  the  wrongful  act  must  be 
done  to  the  property  itself— not  to  the  fund 
realized  from  a  legal  sale;  as,  by  a  misappli- 
cation of  it.     Wilson  v.  Seavey,  88  Vt.  221. 

17.  An  officer  can  not  be  made  a  trespasser 
ab  initio  where  the  original  taking  upon  the 
attachment  was  lawful,  and  the  illegality  lay 
only  in  the  sale  upon  the  execution.  It  must 
be  an  abuse  of  the  same  authority  upon  which 
was  the  original  taking,  to  make  him  a  tres- 
passer ab  initio.  Heald  v.  Sargeant,  15  Vt. 
506. 

18.  In  trespass  against  an  officer,  complain- 
ing only  of  an  illegal  taking  of  goods,  it  is  suf- 
ficient  to  set  forth  in  the  plea  a  sufficient  author- 
ity for  the  taking,  without  stating  the  ulterior 
proceedings ;  and  if  by  any  subsequent  abuse 
the  defendant  became  a  trespasser  ab  initio,  this 
is  matter  for  replication.  Andrews  v.  Ch<ise,  5 
Vt.  409.    81  Vt.  441. 

19.  If,  in  such  case,  the  plea  sets  forth  such 
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facts  as  show  the  defendant  a  trespasser  ab 
initio^  the  plaintiff  may  demur ;  but  he  is  not 
to  be  so  treated  because  he  neglects  to  state  his 
after  proceedings,  for  this  is  a  mere  omission. 
lb, 

20.  An  officer  attaching  property  is  not 
made  a  trespasser  ab  initio,  by  subsequently 
using  a  part  of  the  property  attached  in  remov. 
ing  other  parts  of  it  attached  at  the  same  time, 
the  property  used  not  being  injured  or  lessened 
in  value  thereby.    Foul  v.  Sla$an,  23  Vt.  281. 

21.  Machinery  subject  to  attachment  may 
be  removed  by  the  attaching  officer  from  the 
building  in  which  it  is  set  up.  If  in  so  doing, 
and  in  the  exercise  of  all  reasonable  care,  he 
unintentionally  or  necessarily  does  some  small 
injury  to  the  machinery  or  building,  he  does 
not  thereby  become  a  trespasser  ab  initio. 
FuUam  v.  Steams,  80  Yt.  448. 

22.  The  defendant  being  impeded  by  the 
plaintiff  in  a  lawful  attempt  to  impound  the 
plaintiff's  cattle,  assaulted  the  plaintiff  in  self- 
defense  and  in  defense  of  his  possession  of  the 
cattle.  The  defendant,  maintaining  his  control 
of  the  cattle,  instead  of  proceeding  to  impound 
them,  turned  them  into  the  plaintiff's  inclosure. 
In  an  action  for  the  assault, —ITeicf,  that  the 
defendant  by  such  disposition  of  the  cattle  did 
not  in  this  action  become  a  trespasser  ab  initio. 
BarrotM  v.  Fas^ett,  86  Vt.  625. 

23.  A  person  assisting  an  officer  in  serving 
a  l^al  process  will  not  become  a  trespasser  by 
a  subsequent  abuse  by  the  officer  of  his  author- 
ity,  as  he  would  have  been  if  the  original  tak- 
ing had  been  illegal.  Whselock  v.  Archer,  26 
Vt.  880. 

24.x  If  property  attached  be  used  by  the 
officer,  he  thereby  becomes  a  treq)as8er  ab  initio, 
and  is  liable,  prima  fiMeie  for  its  full  value. 
ColUns  V.  Perkins,  81  Vt.624. 

26.  If  an  officer  by  direction  of  a  creditor 
attaches  a  chattel,  and  the  creditor  puts  it  to 
use  with  the  assent  of  the  officer,  both  are  tres- 
passers ab  initio.    Lamb  v.  Dap,  8  Vt.  407. 

26.  The  like  use  of  the  chattel  attached,  by 
the  bailee  of  the  officer,  is  the  act  of  the  officer 
and  makes  him  a  trespasser  ab  initio.  Briggs 
V.  Oleason,  20  Vt.  78. 

27.  The  doctrine  of  making  an  officer  a 
trespasser  ab  initio  for  using  property  attached 
by  him  has,  to  our  knowledge,  never  been 
extended  to  any  case  except  where  there  has 
been  a  clear,  substantial  violation  of  the  owner's 
rights,  and  of  such  a  character  as  to  show  a 
wanton  disregard  of  duty.  Poland,  J.,  in  Paul 
V.  Slason,  22  Vt.  286.  Not  every  use  for  the 
shortest  time,  or  through  inadvertence,  or  for 
the  health  of  the  animal  attached,  will  make 
the  officer  a  trespasser;  but  such  use  as  is 
calculated  to  lessen  the  value  and  expose  the 
life  and  health  of  the  animal,  and  which  is 
made  of  it  understandingly  and  perseveringly 


(as  in  this  case),  must  be  regarded  as  an  inten- 
tional misuse  and  perversion  of  the  process,  so 
as  to  make  the  officer  a  trespasser  ab  initio, 
Eedjield,  C,  J.,  in  Briggs  v.  Oleason,  29  Vt. 
80. 

28.  An  bregular  sale  of  a  beast  impounded 
makes  the  impounder  a  trespasser  ab  initio, 
Sutton  V.  Bea4ih,  2  Vt.  42. 

29.  Where  an  officer  levies  upon  property 
by  virtue  of  a  regular  execution  and  advertises 
the  same  for  sale,  but  neglects  to  sell  upon  that 
execution  and  sells  on  the  day  advertised  xipoa 
a  void  (lUas  execution ; — Held,  that  he  is  liable 
in  trespass ;  and,  by  WHUams,  C.  J.,  he  was  a 
trespasser  ab  initio.  Bond  v.  Wilder,  16  Vt 
893. 

30.  The  officer  making  an  attachment,  and 
the  creditor's  attorney  directing  it,  become  tres- 
passers ab  initio  by  such  a  subsequent  unau- 
thorized disposition  of  the  property  attached, 
as  the  creditor  himself  was  not  authorized  to 
make.     Eaton  v.  Cooper,  29  Vt.  444. 

31  Damages— Mitigation.  Where  an 
officer  becomes,  by  an  abuse  of  his  authority 
under  process,  in  respect  to  property,  a  tres- 
passer ab  initio,  he  is  liable  prma  fade  for  its 
full  value ;  but  he  may  show  in  mitigation  of 
damages  that  the  plaintiff  subsequently  received 
back  the  property  ( Tale  v.  Saunders,  16  Vt 
248);  or  that  the  same  was  leg€Ulif  disposed  of 
for  his  benefit  {ColUns  v.  Perkins,  81  Vt  624) ; 
and  as  was  done  in  Irish  v.  Clones,  8  Vt  90. 
Lamb  v.  Bf^,  lb.  407.  Clark  v.  Washburn, 
9  Vt.  809.  Steum-t  v.  Martin,  16  Vt  897. 
See  Briggs  v.  Oleason,  29,Vt.  78. 

32.  But  to  this  end,  such  disposition  of  the 
property  must  be  a  legal  disposition  (^  it ;  and 
where  the  sale  upon  the  execution  was  ill^al ; 
—Held,  that  the  payment  of  the  proceeds  over 
to  the  execution  creditor  did  not  go  in  mitiga- 
tion.    HaU  V.  Ray,  40  Vt  676. 

33.  Where  an  officer  sells  property  upon  an 
execution  at  a  different  place  from  that  named 
in  the  posted^  notice,  without  adjournment  to 
such  other  place  or  consent  of  the  execution 
debtor,  he  becomes  a  trespasser  db  initio,  and 
is  liable  to  the  debtor  in  an  action  of  trespass 
for  the  full  value  of  the  property,  although  the 
officer  has  paid  over  to  the  execution  creditor 
the  proceeds  of  the  sale.  lb.  By  Barrett,  J,: 
Such  act  is  not  a  mere  negligence  in  the  dis- 
charge of  incidental  or  implied  duties  growing 
out  of  his  lawful  custody  of  the  property,  nor  a 
violation  merely  of  such  duties,  nor  a  noere 
non-feasance  of  express  duties  resting  upon  him, 
but  a  departure  from  the  requirement  of  the 
statute  and  in  direct  violation  of  it.    lb.  578-9. 

2.  Pleadings  and  evidence, 

34.  Declaration.  The  omission  of  the 
words  with  force  and  arms,  in  a  declaraticm  in 
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trespass,  is  only  matter  for  special  demurrer. 
Biggins  v.  Haytoard^  6  Vt.  78. 

35.  Where  the  plaintiff  in  trespass  alleged 
the  io juries  to  have  been  committed  between  a 
day  named  and  the  date  of  the  writ  \—HM, 
that  he  could  not  in  that  suit  recover  for 
injuries  done  between  the  date  and  the  service 
of  the  writ.     Prauty  v.  Bell,  44  Vt.  72. 

36.  Where  distinct  acts  of  trespass  are  laid 
in  one  count  as  committed  on  divers  days  and 
times,  &c.,  the  plaintiff  may  prove  as  many 
such  distinct  acts  as  were  committed  within  the 
dates  specified;  but  where  there  are  several 
defendants,  he  cannot  recover  against  any  one 
for  an  act  in  which  he  did  not  participate ;  and 
the  extent  of  a  joint  recovery  is  measured 
by  the  extent  of  a  joint  participation  in  the 
several  acts  of  trespass.    Myrick  v.  Downer,  18 

Vt.  seo. 

37.  Where  (under  the  statute)  counts  in 
trespass  and  in  trover  are  joined,  the  declar- 
ation need  not  contain  a  special  allegation  that 
they  are  for  the  same  cause  of  action.  Alger  v. 
Curry,  38  Vt.  382. 

38.  Plea,  &c.  Under  the  general  issue  in 
trespass,  the  defendant  cannot  set  up  matter  in 
discharge.     AwtUn  v.  Horrie,  11  Vt.  38. 

39.  In  trespass,  matters  in  justification  or 
discharge  must  be  specially  pleaded.  If  not, 
and  the  trial  be  upon  the  general  issue  only, 
the  defendant  cannot  avail  himself  of  such  mat- 
ters in  defense,  though  they  may  appear  in  the 
plaintiff's  proof.  Allen  y.  Parkhuret,  10  Vt. 
657.  Walker  v.  BiUheock,  19  Vt.  684.  Briggs 
V.  Ma»(m,  81  Vt.  488.  Biehardwn  v.  Stockwell, 
lb.  489. 

40.  In  trespass,  a  license  requires  to  be 
specially  pleaded  only  where  the  license  was 
given  by  the  plaintiff  himself ;  and  not  where 
the  defendant  stands  in  the  shoes  of  one  claim- 
ing title  against  the  plaintiff.  Child  v.  Allen, 
88  Vt.  476. 

41.  Where  a  license  in  trespass  is  relied  upon 
under  the  gyeral  issue  with  notice,  the  plain- 
tiff may  recover  for  what  is  not  covered  by  the 
license.  Sawyer  v.  Newland,  9  Vt.  388.  Bub- 
beU  V.  Wheeler,  2  Aik.  859. 

42.  In  trespass,  where  the  defendant  pleads 
the  general  issue  with  notice  of  special  matter 
in  justification,  the  whole  merits  of  the  ques- 
tion are  thereby  opened  on  both  sides  ;  and  no 
new  assignment  is  necessary  to  recover,  as  for 
a  distinct  substantive  trespass,  on  what  was 
alleged  in  the  declaration  by  way  of  aggrava- 
tion, Bubbell  V.  Wheeler.  Fullam  v.  Stearns, 
80Vt448. 

,  43.  In  an  action  of  trespass,  where  the  defend- 
ant gives  notice,  according  to  the  statute,  of 
special  matter  of  defense  under  the  general 
issue  pleaded,  no  replication  is  required  ;  and 
the  plaintiff  may  avail  himself  on  trial  of  every 
matter  which  he  might  properly  have    new 


assigned,  or  replied,  if  the  defendant  bad 
pleaded  his  defense  specially.  Keyee  v.  Binoe, 
18  Vt.  411.     LawUm  v.  CardeU,  22  Vt.  524. 

44.  In  trespass,  the  plaintiff  is  put  to  proof 
of  his  title  under  the  general  issue  however 
many  special  defenses  may  be  pleaded;  and 
the  special  pleas  have  no  effect  by  way  of  an 
estoppel,  or  as  admissions,  as  to  any  facts 
averred  or  admitted  in  them  outside  the  issues 
upon  such  particular  pleas.  Child  v.  Allen,  88 
Vt.  476. 

45.  Replication  de  injuria  to  a  plea  of  justi- 
fication in  trespass :  The  defendant  put  in  evi- 
dence outside  the  issue,  without  objection,  and 
the  court  ruled  that  the  plaintiff  could  not  avail 
himself  of  it,  because  it  was  impertinent.  Beld 
correct.     Braley  v.  Bumham,  47  Vt.  717. 

II.    To  THE  Prbson. 

1.  Aetian  and  defense. 

46.  An  aflsault,  what.  There  may  be  an 
assault  by  a  man  upon  a  woman  without  an 
actual  touching  of  her  person ;— as,  by  an 
exposure  of  his  person  and  such  movements  as 
show  an  intention  to  have  intercourse  with  her, 
and  make  her  fear  that  he  would.  The  imposi- 
tion of  the  fear  and  the  influence  it  would  have 
upon  her  movements  and  feelings  would  con- 
stitute an  actionable  injury  to  her.  Alexander 
V.  BlodgeU,  44  Vt.  476. 

47.  Matter  of  defense.  In  an  action  for 
assault  and  battery  by  thrusting  the  plaintiff 
out  of  the  defendant's  store  where  the  plaintiff 
had  lawfully  gone,  the  defendant  justified  the 
assault  as  in  defense  of  his  possession,  after 
having  first  requested  the  plaintiff  to  leave  and 
he  had  refused.  Beld,  that  if  the  defendant, 
in  his  language,  irritated  and  abused  the  plaintiff 
for  the  sake  of  having  an  affray  with  him,  and 
the  occasion  was  sought  by  the  defendant  to 
lay  hands  upon  the  plaintiff  for  the  purpose  of 
injuring  and  abusing  him,  and  not  for  the  sake 
of  defending  the  possession,  then  the  justifica- 
tion failed,  although  the  defendant  refused  to 
leave  on  request.  Watnms  v.  Steel,  4  Vt. 
629. 

48.  Where  standing  trees  were  sold, by  parol, 
with  the  privilege  of  cutting  and  getting  them 
off  the  land  within  three  years,  and  the  pur- 
chaser had  cut  and  piled  them  upon  the  land  ; 
—Beld,  that  the  timber  cut  did  not  pass  with  a 
conveyance  of  the  land  but  remained  the  per- 
sonal property  of  the  purchaser ;  and  that  he  or 
his  assignee  had  the  legal  right  to  enter  upon 
the  land,  within  the  time  agreed,  to  take  it 
away ;  and  held,  that  If,  In  entering  upon  the 
premises  to  draw  off  the  timber,  he  was  forcibly 
resisted  by  the  owner  of  the  land,  he  would  be 
justified  In  using  so  much  force  as  would  be 
necessary  to  remove  the  obstruction.     Yale  t. 
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Seeiif,  15  Vt.  231.     But  od  this  last  point,  see 
IhuUn  y.  Cotodrjf,  28  Vt.  646. 

49.  If  ODe,  on  credit,  purchases  property  not 
carried  about  the  person  [such  as  a  stove],  by 
means  of  false  and  fraudulent  representations  as 
to  his  ability  to  pay  and  as  to  the  amount  of  his 
property,  he  acquires  no  right  of  property  in 
the  article,  or  of  possession ;  and  the  vendor 
may  pursue  him  and  retake  the  property,  using 
BO  unnecessary  force.  If  he  resists  the  taking, 
such  resistance  is  unlawful,  and  the  vendor  is 
not  liable  for  using  only  that  amount  of  force 
which  is  necessary  to  accomplish  the  object  of 
retaking  the  property  under  the  resistance 
offered.  Hodgeden  y.  Hubbard,  18  Vt.  504. 
See  28  Vt.  646. 

60.  The  defendant,  a  minor  in  his  father^s 
service,  was  directed  by  the  father  to  watch  an 
aqueduct  upon  the  father's  premises,  and  see 
that  no  one  interfered  with  it.  He  went  to  the 
boundary  of  the  land  where  the  aqueduct  was, 
and  found  the  plaintiff  about  to  enter,  on  his 
•  way  to  disturb  the  aqueduct,  which  was  22J 
feet  distant.  The  defendant  forbade  the  plain- 
tiff going  upon  the  land ;  •  but  the  plaintiff 
sprang  over  the  fence  and  approached  the 
defendant  in  a  threatening  manner,  when  the 
defendant  assaulted  the  plaintiff.  In  an  action 
for  the  assault,  under  a  plea  of  defense  of  the 
aqueduct  \^Held,  that  the  defendant  had  the 
right  to  prevent  the  plaintiff's  further  approach 
towards  the  aqueduct,  and  was  not  bound  to 
wait  until  the  injury  or  destruction  of  the 
aqueduct  became  more  imminent ;  that  he  could 
rightfully  defend  "the  approaches  and  out- 
posts.*'   HarrUan  v.  Harrimm,  48  Vt.  417. 

51.  Character  of  party.  Where  one  is 
assaulted,  the  kind  and  degree  of  resistance 
which  may  be  lawfully  employed  must  be 
measured,  or  at  least  modified,  by  the  apparent 
danger  with  which  he  is  threatened  ;  and  this 
would  depend,  measurably,  upon  the  known 
character  of  the  assailant — whether  "  a  man  of 
war,  or  of  peace."  BedfiM,  J.  lb.  48  Vt.  424. 
47  Vt.  81. 

-  52.  In  an  action  for  an  assault,  under  a  plea 
justifying  the  assault;— J7(fW,  that  the  defend- 
ant was  entitled  to  prove  that  the  plaintiff  was 
reputed  to  be,  and  was  in  fact,  a  quarrelsome 
man,  with  a  violent  and  uncontrollable  temper, 
and  that  this  was  known  to  the  defendant  at 
the  time.  lb.  417.  8taU  v.  LuU,  48  Vt.  681. 
But  in  order  to  the  admission  of  such  evidence, 
siich  knowledge  must  be  shown.  State  v. 
Meader;^iyi.  78. 

53.  In  an  action  for  an  assault  and  battery 
where  the  justification  was  self-defense,  the 
court  say :— The  amount  and  extent  of  force, 
which  the  defendant  would  have  a  right  to  use, 
would  depend  in  some  measure  on  the  perilous 
condition  he  had  reason  to  suppose  he  was  in 
from  apprehended  violence  from  the  plaintiff, 


and  what  force  he  had  reason  to  suppose  neces- 
sary to  protect  himself.  Hence,  the  fact  of  the 
presence  or  proximity  of  the  defendant's  two 
hired  men,  knoinn  to  bath  parUe$^  was  proper 
for  the  jury  to  consider  as  bearing  on  the 
question.    Edwardt  v.  Leaintt,  46  Vt.  126. 

54.  In  an  action  for  an  assault  and  battery 
growing  out  of  a  dispute  about  the  occupation 
of  certain  lands,  it  was  heid  not  error  to  admit 
evidence  for  the  plaintiff  that  the  defendant  had 
before  the  affray  brought  sundry  suits  against 
him  for  and  about  the  same  land  and  its  occu- 
pation, which  suits  were  then  pending,  as 
tending  to  show  unfriendly  feelings  towards 
the  plaintiff.    lb. 

55.  Upon  the  trial  of  an  action  for  an  assault 
and  battery,  the  defendant  justified  on  the 
ground  of  the  plaintiff's  prior  assault,  Ac,  and 
offered  in  evidence,  to  sustain  his  defense,  Uie 
record  of  a  conviction  of  the  plaintiff  in  a 
criminal  prosecution  for  such  prior  assault. 
The  county  court  excluded  the  evidence.  HM 
correct.    Bobinson  v.  WiUan,  22  Vt  85. 

2.  Pleadings  andevidenoe, 

56.  Declaration.  In  an  action  for  an 
assault  and  battery,  all  the  details  of  Uie  princi- 
pal transaction  declared  upon,  and  which  are  a 
part  of  it,  may  be  proved  though  not  alleged  in 
the  declaration.  Devine  v.  Band,  88  Vt.  621. 
46  Vt.  288. 

57.  Where  several  acts  of  violence  to  a  per- 
son were  committed  within  a  short  space  of 
time  and  at  places  but  little  distant  from  each 
other,  and  they  were  so  connected  together  that 
each  of  them  to  some  extent  characterized  the 
others,  and  all  together  made  a  continuous 
series  of  assaults  and  batteries  ;~ir«U,  that 
they  might  all  be  included  in  one  count  of  a 
declaration,  with  proper  allegations.  Earl  v. 
Tupper,  45  Vt.  276. 

58.  Where  a  count  in  trespass  averred  that 
the  defendant  laid  hold  of  the  plaintiff  with 
great  force  and  violence,  and  with  a  raw-hide, 
and  with  clubs,  sticks,  fists  and  feet,  gave  to 
the  plaintiff  a  great  many  violent  blows,  and 
with  great.violence  shook  and  pulled  him  about, 
and  threw  him  down,  and  harshly  and  brutally 
kicked  him,  and  wounded  him  and  tore  his 
clothes  ;—ffeldy  that  the  count  stated  a  socces- 
sion  of  trespasses,  each  requiring  scmie  compe- 
tent justification  or  excuse,  and  not  a  mere 
aggravation  of  the  first  assault,  ffaihawaff  v. 
Bice,  19  Vt.  102. 

59.  But  where,  in  such  case,  the  plea  prck 
fessed  to  answer  *the  assaulting,  beating  and 
ill-treating,"  **ae  in  thedeelaratianfMntianett*; 
—Held,  that  it  should  be  understood  as  assum- 
ing to  justify  the  assault,  Sdc.,  precisely  as 
described,  and  therefore  to  be  co-extensive  with 
the  alleged  cause  of  action.    lb. 
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60.  Plea  and  replication.  In  answer  to 
a  p]ea  of  «m  assauU,  if  the  plaintiff  would 
justify  his  own  assault  he  must  reply  the  matter 
of  justification.  A  replication  de  injuria  would 
not  be  sufficient.  EUiat  ▼.  KiUmm,  2  Vt, 
470. 

61.  In  an  action  for  an  assault  and  battery 
and  justification  pleaded,  as  $on  assauU  demesne, 
moclerate  correction  of  a  servant,  or  pupil,  &c., 
with  a  replication  de  injuria,  such  replication 
puts  in  issue  all  the  substantial  averments  of 
the  plea,  and  the  plaintiff  may,  without  a  new 
assignment,  recover  for  any  excess  of  force 
used ;  but  is  limited  to  that,  if  he  in  fact  made 
the  first  assault,  or  if  the  moderate  correction 
was  justifiable.  lb,  BartleU  v.  ChurehiU,  24 
Vt.  218.  Lander  v.  Seaver,  82  Vt.  114.  DeHne 
V.  Band,  88  Vt.  621.  Harrison  v.  Harrison, 
48  Vt.  417. 

62.  In  such  action,  a  plea  of  son  assauU 
demesne  is  good,  although  the  declaration 
charges  an  aggravated  battery  and  wounding. 
If  excess  of  force  was  used,  that  would  appear 
in  the  evidence,  and  could  be  recovered  for 
under  the  replication  de  injuria.  Mellen  v. 
Thompson,  82  Vt.  407. 

63..  In  such  case,  where  the  declaration 
charges  an  aggravated  battery  and  wounding,  a 
plea  of  molUter  manus,  &c.,  in  defense  of  a 
brother,  and  for  preventing  a  breach  of  the 
peace,  is  not  sufficient.    lb. 

64.  In  trespass  for  an  assault  and  battery, 
the  defendant  pleaded  in  justification  moderate 
correction  of  the  plaintiff  for  misbehavior  as 
his  minor  servant,  and  the  plaintiff  replied  de 
injuria.  Held,  that  this  put  in  issue  the  defend 
ant's  intent,  and  made  evidence  of  accompany 
ing  acts  and  words,  showing  malice,  admissible. 
Decine  v.  Band,  88  Vt.  621. 

III.    To  Pbbsonax  Ppopkrtt. 

1.  Action  and  defense. 

65.  What  iB  a  trespass.  Assuming  the 
custody  and  control  of  property,  as  by  an 
attachment  and  sale  on  execution,  though  it  be 
not  removed  nor  any  actual  force  exerted  upon 
it,  is  a  trespass,  for  which  the  action  of  trespass 
lies.  Hart  v.  Hyde,  5  Vt.  828.  Brown  v.  Seott, 
7  Vt.  67. 

66.  Where  the  defendant,  an  officer,  levied 
an  execution  upon  the  plaintiff's  only  cow  and 
advertised  her  for  sale  while  she  was  in  the 
possession  of  the  plaintiff's  lessee  for  a  specified 
term,  but  did  not  remove  the  cow  until  after 
the  expiration  of  the  lease,  and  he  then  drove 
her  away  and  sold  her  on  the  execution;— 
Held,  that  such  subsequent  asportation  was  a 
fresh  trespass  for  which  the  plaintiff  could 
maintain  the  action  of  trespass.  Kej^es  r.  Howe, 
18Vt.  411. 


67.  PlaintiiTs  title  and  possession— 
Special  property.  One  who  has  a  special 
property  in  goods  [as  a  tanner  who  has  taken 
skins  to  tan  for  a  price  agreed],  may  maintain 
trespass  against  the  general  owner  and  recover 
damages  according  to  the  value  of  his  interest. 
Burdia  V.  Murray,  8  Vt.  802. 

68.  Actual  possession.  Actual  possession 
of  personal  property  is  a  sufficient  title  to  main- 
tain trespass,  except  as  against  the  legal  owner. 
Fisher  V.  Cobb,  6  Vt.  622.  Potter  v.  Washburn, 
18  Vt.  668. 

69.  One  engaged  in  cutting  down  a  bee  tree, 
found  upon  the  land  of  another,  has  such  pos- 
session as  that  he  can  maintain  trespass  against 
one  who,  having  no  better  right,  drives  him  off, 
finishes  the  cutting  of  the  tree  and  appropriates 
the  honey ;  and  can  in  such  action  recover  the 
value  of  the  honey.  Adams  v.  Burton,  48  Vt. 
86. 

70.  (leneral  property— Bight  of  pos- 
session. Tlie  owner  of  personal  property 
is  considered  in  law  as  in  possession,  and,  noc 
having  parted  with  the  right  of  possession,  he 
may  sustain  trespass  for  the  conversion  of  tt 
though  never  in  his  actual  possession.  Edwards 
V.  Edwards,  11  Vt.  687. 

71.  In  order  to  maintain  trespass  or  trover 
for  chattels,  the  plaintiff  at  the  time  of  the 
injury  must  have  had  either  the  actual  posses- 
sion, or  a  property  in  them,  either  general  or 
special,  with  the  right  to  immediate  possession. 
Swift  V.  Moselep,  10  Vt.  208.  Hurd  v.  Fleming, 
84  Vt.  169. 

72.  Where  a  sheriff  had  wrongfully  attached 
property,  and  while  it  was  so  in  his  possession, 
he  again  wrongfully  attached  it,  in  behalf  of 
another  party  i^-Held,  that  the  owner  had  suf- 
ficient possession  in  law  to  enable  him  to  sus- 
tain trespass  against  the  sheriff  for  the  second 
attachment,  and  against  the  creditor  by  whose 
direction  it  was  made.  Cose  v.  Hall,  18  Vt. 
191. 

73.  Where  a  mortgagee  of  chattels  reserved 
the  right  to  take  possession,  if  he  should  at  any 
time  deem  himself  in  danger  of  losing  his  debt 
by  delay  until  the  debt  should  fall  due  ',-^Held, 
that  this  did  not  give  such  constructive  posses- 
sion as  to  enable  him  to  maintain  trespass  for  a 
taking  of  the  chattel  from  the  mortgagor ;  that 
the  right  to  possession  depended  upon  a  con- 
tingency, until  the  happening  of  which,  fol- 
lowed by  some  act  of  the  mortgagee  asserting 
the  right,  the  right  to  possession  did  not  attach. 
Skiff  V.  Solaee,  28  Vt.  279.  See  Boper  v. 
Sumner,  6  Vt.  274. 

74.  The  purchaser  at  sheriff's  sale  of  prop- 
erty in  the  possession  of  a  third  person,  and  of 
which  he  does  not  take  possession,  cannot 
maintain  trespass  therefor  against  the  right 
owner.  Cilley  v.  Oushman,  12  Vt.  494.  Aus* 
tin  V.  Tilden,  14  Vt.  826. 
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75.  Ontctanding  right  of   posiessioii. 

The  general  owner  of  chattels  cannot  maintain 
trespass  or  trover  for  them,  where  there  is  an 
outstanding  possession  in  another,  accompanied 
with  a  special  property.  Bourne  v.  MerriU^  22 
Vt.  429. 

76.  The  owner  of  personal  property  who 
has  by  contract  parted  with  the  possession  and 
right  of  possession  for  a  given  time,  as,  by  lease, 
cannot  maintain  trespass  for  an  injury  to  it 
while  in  possession  of  the  bailee,  or  for  taking 
it  from  his  possession.  8oper  v.  Sumner,  6 
Vt.  274.  28  Vt.  288.  19  Vt.  878.  Hart  v. 
H^de,  6  Vt.  828.  ffurd  v.  Fleming,  84  Vt. 
169;— nor  trover.  Swift  v.  MoBeley,  10  Vt.  208. 

77.  The  plainti£F  sold  A  certain  sheep  on 
condition  of  payment  by  a  day  named,  and 
gave  possession  with  right  of  possession  until 
default  of  payment.  Before  the  day  of  pay- 
ment arrived,  the  defendant  attached  the  sheep 
as  the  property  of  A  and  took  them  away. 
Held,  that  the  plaintiff,  although  general  owner, 
could  not  maintain  trespass  therefor,  not  having 
the  right  of  immediate  possession  at  the  time 
of  the  attachment.    Ilurd  v.  Fleming. 

78.  Where  the  consignee  of  goods  for  sale 
upon  commission  has  failed  and  become  insolv- 
ent  and  there  are  no  commissions  unpaid,  the 
consignor  has  the  right  of  immediate  possession 
and  such  a  constructive  possession  as  that  he 
may  maintain  trespass  against  an  attaching 
officer.  Hayward  Rubber  Co,  v.  Dunekke,  80 
Vt.  29 ;  and  see  Chaffee  v.  Sherman,  26  Vt. 
287. 

79.  General  issne.  Under  the  general 
issue  in  trespass  de  bonis,  the  defendant  may 
give  in  evidence  whatever  is  in  denial  of  what 
it  is  incumbent  on  the  plaintiff  to  prove ;  as, 
property  and  possession  in  another,  and  so  not 
.in  the  plaintiff.     Brainard  v.  Burton,  5  Vt. 

97. 

80.  In  trespass  for  personal  property,  the 
general  issue  is  a  denial  of  the  plaintiff's  prop- 
erty, as  well  as  of  the  taking  by  the  defendant. 
Property  in  the  defendant  cannot  be  pleaded  in 
bar,  for  this  would  amount  to  the  general  issue. 
MerriU  v.  MiUer,  18  Vt.  416. 

81.  Under  the  general  issue  in  trespass  de 
bonis,  if  the  plaintiff  proves  property  in  himself 
and  that  the  defendant  took  the  property,  he  is 
entitled  to  a  verdict.  Any  matter  of  justifica- 
tion must  be  pleaded,  or  notice  be  given  under 
the  statute.     Strong  v.  Hobbs,  20  Vt.  186. 

82.  NegatiTe  pregnant.  Trespass  <2(f^>m«; 
Plea,  that  the  defendant  attached  the  goods 
as  an  officer  by  virtue  of  a  certain  writ,  &c. 
BepUeaUon,  that  the  defendant  *'did  not  attach 
said  goods  by  virtue  of  said  writ."  On  special 
demurrer,  the  replication  was  held  ill  as  being  a 

*  negative  pregnant,  and  uncertain  as  to  the 
point  to  be  contested.  Briggs  v.  Mason,  81 
Vt.  488. 


IV.    To  Real  Pbopibty. 
1.  For  what  aets. 

83.  The  act  of  entering,  severing  and  carry- 
ing away  a  part  of  the  realty,  as  one  act,  can  be 
recovered  for  only  in  the  action  of  treapaae 
guare  elausum,  Sturgis  v.  Warren,  11  Vt. 
488. 

84.  The  plaintiff  was  the  owner  of  land 
under  the  eddy  of  a  stream  in  which,  in  high 
water,  flood-wood,  timber,  Ac.,  was  accus- 
tomed to  gather  and  float  about.  The  defendant 
seized  and  appropriated  some  of  the  wood,  &c., 
while  so  floating  in  the  eddy.  In  trespass  qua. 
elau.  therefor,— Held,  that  although  the  plain- 
tiff did  not  own  the  wood,  &c. ,  while  so  floating, 
yet  he  had  the  exclusive  right  to  seize  it  while 
so  on  his  own  land  and  appropriate  it  to  his 
own  use,  subject  to  be  reclaimed  by  the  owner; 
and  that  he  was  entitled  to  recover  of  the 
defendant,  not  the  value  of  the  wood,  Ac, 
taken,  but  the  value  of  his  ehanee  of  seizing 
and  enjoying  it.     Rogers  v.  Judd,  6  Vt.  228. 

85.  The  plaintiff  owned  all  the  cedar  and 
pine  timber  standing  upon  a  lot  belonging  to 
another,  with  a  right  of  possession  for  the  pur- 
pose of  cutting  and  removing  it.  He  sold  to 
the  defendant  all  the  pine  timber  with  the  ri^t 
of  going  on  to  cut  and  remove  that.  Both 
parties  went  on  at  the  same  time,  the  plaintiff 
cutting  the  cedar  and  the  defendant  the  pine, 
but  the  defendant  removed  part  of  the  cedar 
cut  by  the  plaintiff.  Held,  that  the  plaintiff 
could  maintain  trespass  gua,  elau,  therefor. 
Hatkin  v.  Record,  82  Vt.  676. 

86.  Disseisin.  In  all  cases  of  disseisin, 
the  owner  may  maintain  trespass  if  the  entry 
was  made  while  he  was  in  possession ;  but  the 
damages  will  be  restricted  to  the  first  entry, 
unless  he  has  made  re-entry  befwe  action 
brought.  If  he  has  made  such  re-entry,  he  will 
recover  all  his  intervening  damages.  Cutting  v. 
Cox,  19  Vt.  617.  Stevens  v.  HoUiHer,  18  Vt. 
294.     WiUiams,  C,  J.,  dissenting. 

87.  Entry.  The  entry  upon  land  by  the 
owner  disseized,  measuring  the  lines,  asserting 
on  the  land  his  claim  of  title  and  directing  his 
agent  to  cut  the  grass  thereon,  and  this  with 
notice  to  the  dissiesor,  constitute  a  sufilcient 
re-entry  to  enable  him  to  maintain  trespass  for 
a  subsequent  entry  by  the  disseisor.  Cutting 
V.  Cox, 

88.  The  phiintiff  having  title  and  right  of 
possession  of  a  house,  entered  and  turned  oat 
the  defendant,  but  not  by  force  and  strong 
hand  so  as  to  make  such  entry  unlawful  The 
defendant  afterwards  re-entered.  Held,  that 
he  was  liable  in  trespass  therefor.  ift/Mty  v. 
Scott,  82  Vt.  82. 

89.  Whether  the  plaintiff  could  have  re- 
turned and  expelled  the  defendant  forciblyt- 
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qwfre.    See  WhiUaker  v.  Perry,  88  Vt.    107, 
118. 

90.  A  mere  iDtruder  upon  lands  may  be 
forcibly  ex^lled  therefrom  by  the  owner,  and 
lawfully,  80  far  as  the  land  is  concerned.  If 
guilty  of  a  breach  of  the  peace  and  trespass 
upon  the  person  of  the  intruder  in  so  doing,  he 
is  liable  for  that,  but  his  possession  of  the  land 
is  lawful.  Beecher  v.  ParmeU,  9  Vt.  852.  See 
Mu$9ey  V.  ScoU,  82  Vt.  82.  I>u$Un  v.  Cowdry, 
28  Vt.  681. 

91.  The  defendant,  the  owner  of  cattle, 
found  them  upon  the  plaintiiTs  land.  How 
they  came  to  escape,  or  how  they  came  to  be  in 
the  plaintiff's  possession,  did  not  appear.  The 
defendant,  against  the  plaintifTs  prohibition, 
entered  and  took  away  the  cattle.  In  an  action 
of  trespass  gtia.elau.,'-HM,\^i  these  facts  jus- 
tified the  entry.  BiehardiKm  v.  Anthony,  12 
Vt.  278.    (BenneU,  J.,  dissenting.)  15  Vt.  284. 

92.  Tree.  It  ieems,  that  a  tree  and  its  pro- 
ducts are  the  sole  property  of  him  on  whose  land 
the  tree  is  situated ;  and  that,  considering  the 
necessary  uncertainty  of  evidence  as  to  the 
location  and  extent  of  the  roots  of  a  tree,  its 
location  and  property  should  be  determined  by 
the  position  of  the  trunk  or  body  of  the  tree 
above  the  soil,  rather  than  by  the  roots  within 
or  the  branches  above  it;  and  held,  that 
where  an  apple  tree  was  set  and  grew  on  the 
plaintiff's  land  six  feet  from  the  division  line 
between  his  and  the  defendant's  land,  but  the 
roots  extended  into,  and  the  branches  overhung 
the  defendant's  land,  the  defendant  was  liable 
for  picking  and  converting  to  his  own  use  the 
apples  growing  on  the  branches  overhanging 
his  own  land.  Skinner  v.  Wilder,  88  Vt.  116. 
Jfate, — Whether  trespass  qua.  clou. ,  or  trover,  was 
the  proper  action  was  not  decided,  since  counts 
in  each  form  were  joined  under  G.  S.  c.  88.  s.  14. 

93.  Search-warrant.  Where  an  officer 
had  completed  the  service  of  a  search-warrant 
by  entering  the  plaintiff's  house  and  taking  the 
stolen  goods  and  the  plaintiff  before  the  magis- 
trate, and  he  afterwards  made  a  second  entry 
for  another  professed  purpose,  which  was  law- 
ful, the  court  charged,  in  an  action  of  trespass 
qtta,  elau.,ibinl  if,  after  the  defendant  had  fully 
completed  his  search  for  the  stolen  goods,  he 
made  such  second  entry  for  the  real  purpose  of 
finding  more  evidence  against  the  plaintiff,  and 
that  his  profession  of  such  other  purpose  was  a 
mere  pretext,  the  plaintiff  was  entitled  to 
recover.  Held  correct.  Lawton  v.  Cardell, 
22  Vt.  524. 

2.  PUUnUjps  title  and  possession. 

94.  Actual  possesaioii.  A  tenant  at  will 
may  maintain  trespass  for  breaking  down  the 
fence  of  his  indosure.  Brovm  v.  Bates,  Brajrt. 
280. 


95.  Occasional  acts  of  possession,  with  con- 
tinued claim,  constitute  a  sufficient  possession 
of  land  to  sustain  trespass.  Hibbard  v.  Foster, 
24  Vt.  642. 

96.  A  trespasser  upon  land  is  not  account- 
able to  his  co-trespasser.  The  latter  having 
manifested  no  claim,  nor  pretended  to  have  any 
right,  has,  in  contemplation  of  law,  no  posses- 
sion that  can  be  disturbed.  DooUUle  v.  lAnsley, 
2  Aik.  166. 

97.  Where  A  sold  B  certain  timber  standing 
on  A's  land,  and  B  had  entcced  and  cut  and 
removed  a  part  \—Held,  that  B  had  such  pos-^ 
session  as  entitled  him  to  maintain  trespass 
qua,  elau.  against  a  stranger  for  entering  and 
cutting  and  removing  the  rest  of  the  timber 
bought.  Goodrich  v.  Hathaway,  1  Vt.  486. 
15  Vt.  288. 

98.  The  defendant  went  into  possession  of 
land  under  a  parol  contract  of  purchase  frojm 
B,  paid  part  of  the  purchase  price  and  claimed 
to  hold  the  land  under  the  contract.  B  con- 
veyed to  the  plaintiff.  Held,  that  the  defend- 
ant did  not  thereby  become  a  tenant  of  the 
plaintiff,  and  that  the  plaintiff  had  no  such 
possession  as  enabled  him  to  sustain  an  action 
of  trespass.  Ripley  v.  Yale,  16  Vt.  257.  84 
Vt.  552. 

99.  The  plaintiff  was  in  possession  of  lands, 
and  his  possession  was  prior  to  any  possession 
by  the  defendant,  or  his  grantors.  The  defend- 
ant had  a  faultless  chain  of  title  on  paper ;  but 
a  third  person  had  acquired  the  ownership  by 
fifteen  years*  possession  adverse  to  the  defend-, 
ant's  grantors.  In  an  action  of  trespass  for  a 
disturbance  of  the  plaintiff's  possession  ',—Held, 
that  the  plaintiff  was  entitled  to  recover. 
Hughes  v.  Graves,  89  Vt.  859. 

100.  Legal  seisin.  The  legal  seisin  of 
land  carries  with  it  the  possession  and  is  suffi- 
cient to  enable  the  owner  to  maintain  trespass, 
unless  the  injury  is  done  to  a  tenant  in  actual 
possession,  or  there  is  an  adverse  holding  and 
the  injury  is  committed  subsequent  to  the  dis- 
seisin. Prentiss,  J.,  in  Robinson  v.  Douglas, 
2  Aik.  868.  Kellogg,  J.,  in  Harris  v.  Haynes, 
84  Vt.  227.     Chesley  v.  Broekway,  84  Vt.  550. 

101.  The  plaintiff  had  taken  a  deed  of  lands, 
but  had  not  entered  into  actual  possession,  the 
grantor  remaining  on  the  premises  by  mere 
sufferance,  claiming  no  right.  Held,  that  the 
plaintiff  had  a  sufficient  possession  to  maintain 
trespass  qua,  elau.  for  an  entry  by  a  stranger. 
Chesley  v.  BrockttHty. 

102.  Where  a  tenant  carries  on  a  farm  at 
the  halves,  the  landlord  has  still  such  a  posses- 
sion as  enables  him  to  maintain  trespass  for  an 
injury  to  the  inheritance ;  as,  digging  stone, 
or  cutting  timber.  Cutting  v.  Cox,  19  Vt.  517. 
84  Vt.  558. 

103.  A  title  to  lands,  without  entry,  does 
not  warrant  an  action  of  trespass  qua.  elau. 
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agsinst  t  party  In  actoal  advene  poasession, 
for  the  cutting  of  treea  npon  the  land;  nor 
($ewMe)  treqpaas  de  boni$  for  the  wood  severed 
from  the  land.     PraU  v.  BaUeU,  28  Vt.  685. 

104.  Trespass  qua.  dau.  against  A  and  B : 
The  plaintiff*s  title  was  by  levy  of  execution 
against  A,  where  the  time  for  redemption  had 
expired,  and  demand  had  been  made  of  B,  that 
he  surrender  possession.  A  had  never  been  in 
possession  after  the  levy,  and  B  held  possession 
adverse  to  A  before  the  levy,  and  adverse  to 
the  plaintiff  ever  rince.  Held,  that  the  action 
did  not  lie  against  either.  Bottne  v.  Orahamy 
•  Tyl.  411. 

105.  In  trespass  qua.  elau.  to  land  not  in 
the  actual  possession  of  the  plaintiff,  the 
defendant  set  up  a  prior  constructive  posses- 
sion in  a  third  person.  Held  a  sufficient 
defense,  although  the  defendant  did  not  con- 
nect himself  with  the  title  of  such  third  person. 
BaXph^.  Bayley,  11  Vt.  521. 

8.  Pleadinffs  and  evidence. 

106.  Declaration.  Under  G.  8.  c.  38,  s.  14, 
a  count  in  trespass  on  the  freehold  can  be 
Joined  with  a  count  in  case,  when  for  the  same 
cause  of  action.  Hagar  v.  Brainerd,  44  Vt. 
d04. 

107.  Descriptioii.  A  declaration  in  tres- 
pass  for  breaking  and  entering  a  certain  close, 
not  averred  to  be  the  close  of  the  plaintiff,  and 
there  taking  away  certain  chattels  of  the  plain 
tiff,  was  held  good  as  for  a  trespass  de  bonis 
only.    Hawlep  v.  Olerk,  2  Tyl.  20. 

108.  In  treqNUS  qua.  clau.^  a  description  of 
the  premises  as  '*the  close  of  the  plaintiff 
situate,  lying  and  being  in  St.  Albans,"  was 
held  sufficient.    Mice  v.  Hathauapy  Brayt.  281 

109.  In  trespass  quare  elaueum,  where  the 
declaration  gives  the  boundaries  of  the  locue  in 
quo,  or  otherwise  describes  it  with  certainty,  it 
must  be  proved  as  laid,  and  the  plaintiff  can 
recover  only  on  proof  of  the  trespass  where  he 
lays  it.    Hooker  v.  Hiekok,  2  Aik.  172. 

110.  The  declaration  described  the  loous  as 
being  In  the  town  of  F  and  bounded  East  by 
the  West  line  of  the  town  of  P.  Held,  that  the 
plaintiff  could  not  recover  if  the  locus  was  in 
fact  in  town  P,  although  he  had  always  pos- 
sessed, improved  and  claimed  it  as  being  in 
town  F.    lb. 

111.  Hatter  of  aggravation.  Matter  of 
aggravation,  correctly  understood,  does  not  con- 
sist in  acts  of  the  same  kind  and  description 
as  those  constituting  the  gist  of  the  action,  but 
in  something  done  by  the  defendant  on  the 
occasion  of  committing  the  trespass,  which  is, 
to  some  extent,  of  a  different  legal  character 
from  the  principal  act  complained  of.  Haihaway 
y.  Rice,  19  Vt.  102. 

112.  In  trespass  qwt,  clau,  ^fov  breaking  and 


entering  the  plaintiff*8  house  and  there  assault- 
ing and  debauching  the  plaintifTs  daughter  *, — 
Held,  that  the  breaking  and  entry  were  the  gist 
of  the  action,  and  the  debauching  of  the  daugfa- 
ter  matter  of  aggravation  only.  Hubbett  r. 
Wheeler,  2  Aik.  969. 

113.  8o,  where  the  declaration  charges  a 
breaking  and  entering  of  the  plfdntiff's  close, 
and  breaking  a  certain  gate  and  throwing  down 
fences.  Orout  v.  Knapp,  40  Vt.  168 ;  or,  tak- 
ing and  carrying  away  stone  thereon.  Goodrich 
V.  Judetfine,  40  Vt.  190 ;  or  fences.  Howard  y. 
Black,  42  Vt.  258. 

114.  In  trespass  q.  c.  f.  with  other  wrongs 
alleged, — as  debauching  the  plaintiff*8  daughter 
per  quod,  Ac.  (HubbeU  v.  Wheeler,  2  Aik.  859) ; 
breaking  the  plaintiff's  fence,  gates,  &c.  (OnnU 
V.  Knapp,  40  Vt.  168) ;  or  carrying  away  the 
plaintiff's  com,— the  breaking  of  the  close  is  the 
gist  of  the  action,  and  the  other  wrongs  all^;ed 
are  but  matters  in  aggravation.  In  such  cases, 
a  plea  justifying  the  entry  Justifies  the  entire 
trespass;  and  in  order  to  recover  for  such 
additional  wrongs  the  plaintiff  must  new  assign, 
relying  upon  them  as  a  distinct  ground  of 
recovery.     Warner  v.  Hoidngton,  42  Vt.  98. 

115.  Matter  of  aggravation  need  not  be 
pleaded  to,  and  a  plea  which  justifies  the  break- 
ing apd  entering  is  an  answer  to  the  whole  dec- 
laration—as, a  license;  right  of  way;  aright 
to  enter  for  a  special  purpose,  &c.  In  such 
case,  if  the  plaintiff  relies  upon  the  matters 
stated  in  aggravation  as  a  distinct  injury,  he 
must  bring  them  forward  by  a  new  assignment. 
HubbeU  V.  Wheeler.  OrotU  v.  Knapp.  Goodrich 
V.  Juderine,  40  Vt.  190.  Hathaway  v.  Rice,  19 
Vt.  107. 

116.  The  declaration  alleged,  that  the 
defendant  broke  and  entered  the  plaintiff's  close 
'*and  tore  down  and  carried  away  the  plaintiff's 
fence  then  and  there  standing."  The  case  was 
referred  on  the  general  issue,  and  the  referees 
reported  that  the  fence  was  built  by  the  plaintiff, 
but  as  a  trespasser  upon  the  defendant's  land; 
that  the  defendant  tore  it  down,  and  in  so  doing 
unnecessarily  broke  and  injured  the  same. 
Held,  that  the  plaintiff  could  not  recover ;  that 
the  gist  of  the  action  was  the  unlawful  entnr, 
and  the  destruction  of  the  fence  was  but  matter 
in  aggravation,  and  the  plea  need  not  answer 
that ;  and  held,  that  although  in  the  reference 
of  an  action  it  may  be  heard  and  tried  by  the 
referee  upon  any  state  of  pleadings  applicable 
and  appropriate  to  the  case,  yet  as  in  this  case 
the  locus  in  quo  was  in  the  defendant,  and  so 
his  entry  was  lawful,  no  defense  could  be  made 
upon  the  facts  in  the  nature  of  a  justification  of 
the  entry  of  the  plaintiff*8  close,  which  would 
open  the  case  to  the  plaintiff  for  any  claim  he 
might  make  under  a  new  assignment.  Houxtrd 
V.  Black,  42  Vt.  258. 

117.  In  trespass,    in    copmon   form,  f(^ 
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breakiDg  and  entering  the  plaintiff's  house  and 
removing  and  damaging  his  goods,  where  issue 
was  joined  on  a  replication  di  injuria  to  pleas 
justifying  the  trespasses,  the  court  was^inclined 
to  think''  that  the  phiintiff  was  not  entitled 
to  a  charge  that  if  the  entry  was  made  with 
strong  hand  and  a  multitude  of  people,  and  not 
peaceably,  the  plaintiff  could  recover.  Carpen- 
ter  V.  Barber,  44  Vt.  441. 

118.  Where  the  declaration  is  of  doubtful 
construction,  as  to  whether  certain  doings  fol- 
lowing the  breaking  and  entering  are  laid  as 
matter  of  aggravation  only,  or  as  distinct  in- 
juries,  the  defendant  is  at  liberty  in  his  plea  to 
treat  them  as  of  the  former  character,  since  the 
f^ntiff  may  new  assign.  Oraut  v.  Knapp, 
40  y t.  168.  But  if  such  additional  matter  be 
pleaded  to  and  be  attempted  to  be  justified,  the 
defendant  will  be  bound  by  his  own  construc- 
tion of  the  declaration,  and  a  new  assignment  is 
not  necessary.  Carpenter  v.  Barber,  44  Vt. 
441. 

119.  In  trespass  for  breaking  and  entering 
the  plaintiffs  close  and  removing  and  damaging 
his  goods,  the  defendant's  pleas  attempted  to 
justify,  not  only  the  breaking  and  entering,  but 
also  specifically  the  trespasses  alleged  as  to  the 
goods.  Held,  that  the  replication  de  injuria 
was  an  entire  traverse  of  the  pleas,  and  put 
the  whole  in  issue;  that  the  defendant  was 
bound  by  his  own  construction  of  the  declara- 
tion, and  could  not,  under  the  issue,  treat  the 
trespass  to  the  goods  as  matter  of  aggravation ; 
that  there  was  no  necessity  for  a  new  assign- 
ment ;  and  that  the  plaintiff  might  recover  for 
damage  done  to  the  goods,  though  the  entry 
might  be  justified.    lb, 

120.  Plea,  te.  In  trespass  qua,  clou., if  the 
the  defendant  attempt  to  justify  under  a  special 
plea  of  title  and  possession,  he  must  aver  every 
material  fact  necessary  to  constitute  a  title. 
0lea$on  v.  Howard^  Brayt.  100. 

121.  In  such  action  a  license  must  be  plead- 
ed. It  cannot  be  given  in  evidence  under  the 
general  issue.  ffiU  v.  Morey,  26  Vt.  178. 
Saucer  v.  Neuftand,  9  Vt.  888. 

122.  A  plea  justifying  an  entry  by  virtue  of 
a  search-warrant  sworn  out  by  the  defendant, 
need  not  aver  that  a  complaint  was  signed  by 
the  applicant ;  nor  that  any  minute  was  made 
of  the  day,  &c.,  when  presented;  nor  that  a 
recognizance  for  costs  was  given ;  nor  that  the 
warrant  was  returned,  in  case  the  goods  were 
not  found.  These  requirements  do  no  apply  to 
a  search-warrant.  Ohipman  v.  Bates,  15  Vt. 
51. 

123.  Trespass  qua,  clou:  Plea— title  in 
defendant.  BepUeaUon — that  defendant  entered 
with  strong  hand,  &c.,  and  not  peaceably; 
and  issue  joined.  The  defendant  on  trial  justi- 
fled  the  forcible  entry  and  expulsion  of  the 
plaintiff  on  the  ground  of  a  previous  peaceable 


entry.  Held,  that  to  sustain  this  point,  it  must 
appear  that  the  defendant  had  taken  an  actual 
peaceable  possession  which  was  not  abandoned 
down  to  the  time  of  the  last  entry,  so  that  in 
what  was  done  on  this  last  occasion  the  defend- 
ant stood  in  the  attitude  of  defending  his  pos- 
session,  and  not  invading  the  plaintiffs  posses- 
sion by  violence  and  with  strong  hand.  Whitta- 
her  V.  Perry,  38  Vt.  107.  See  Mueeey  v.  Seott, 
82  Vt.  82. 

124.  In  trespass  for  breaking  and  entering 
the  plaintiff's  close  and  carrying  away  certain 
stone,  the  plea,  pleaded  as  an  answer  to  the 
whole  declaration,  was  silent  as  to  the  breaking 
and  entering,  and  set  up  a  justification  of  the 
removal  of  the  stone.  On  special  demurrer, 
the  plea  was  held  ill.  Ist,  as  professing  to 
answer  the  whole  declaration  whereas,  at  most, 
it  was  only  an  answer  in  part ;  2d,  as  taking 
issue  upon  mere  matter  in  aggravaticm.  By 
Kellogg,  J :  If  the  defendant  had  the  right  to 
remove  the  stone,  he  should  have  pleaded  that 
he  entered  the  close  for  the  purpose  of  exercis- 
ing that  right,  doing  no  unnecessary  damage. 
Goodrich  v.  Judevine,  40  Vt.  190. 

125.  In  trespass  declaring  for  breaking  and 
entering  the  plaintiff's  store,  removing  his 
goods  and  expelling  and  keeping  him  out  of 
the  store  for  20  days,  the  defendant's  plea 
justified  the  entire  trespass  in  its  particulars, 
and  the  replication  (under  G.  S.  c.  88,  s.  16) 
traversed  the  entire  plea.  On  trial  the  evidence 
sustained  the  plea  as  to  the  breaking  and  enter^ 
ing  and  as  to  removal  of  the  goods;  but  did  not 
tend  to  prove  that  it  was  necessary  to  this  end 
to  expel  the  plaintiff  and  exclude  him  from  the 
store  for  the  time  that  he  was  so  excluded. 
Held,  that  it  was  error  to  charge  that  a  justifica- 
tion of  the  entry  under  the  pleadings  covered 
the  expulsion  and  exclusion  of  the  plaintiff; 
and  held,  that  a  new  assignment  was  not  neces- 
sary, as  the  declaration  contained  a  minute  and 
circumstantial  statement  of  the  whole  cause  of 
action,  and  the  plea  professed  to  answer  the 
whole,  and  the  traverse  was  to  the  whole  plea. 
Perry  v.  Carr,  42  Vt.  50 

126.  Where  the  declaration  counts  upon  a 
single  act  of  trespass  which  is  justified  by  Xhe 
plea,  the  plaintiff  cannot  in  his  replication 
traverse  the  plea,  and  also  new  assign.  Sp&neer 
V.  Bemie,  46  Vt.  29. 
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V.      RlQUSSTft  AND  CbARGI. 

VI.    Thi  Verdict. 

VII.      AMBflSMVIfT  OP  DAMAOie. 

I.    Qbnvsal  Rulu. 

1.  AdmiMioiUI.  The  cooceesion  of  a  party 
at  one  trial,  when  not  attached  to  the  record,  is 
considered  as  a  concession  for  that  trial  only 
and  does  not  bind  at  any  future  trial.  Bead  v. 
Allen,  1  Tyl.  4.     PMp$  t.  HaU,  2  Tyl.  401. 

2.  An  admission  upon'trial  must  be  talcen 
according  to  its  terms ;  and  no  presumption  of  a 
fact  can  be  drawn  from  it,  when  the  existence 
of  the  fact  is  negated  by  the  admission.  Clar- 
endon V.  Weetan,  16  Vt.  882. 

3.  Issue  to  court.  The  issue  upon  a  plea 
of  nul  Uel  record  can  only  be  tried  by  the  court. 
If  there  is  also  an  issue  to  the  jury  In  the  case, 
the  issue  to  the  court  should  be  first  tried  and 
determined.     Or(^  v.  Pingr^,  17  Vt.  419. 

4.  Instances  of  error.  Where  the  county 
court  has  jurisdiction  of  the  parties  and  of  the 
matters  involved  in  a  suit,  it  is  error  to  refuse 
to  try  and  determine  the  rights  of  the  parties 
because  they  may  be  more  conveniently  and 
completely  determined  in  chancery,  and  so 
direct  a  verdict  for  the  defendant.  Kimball  v. 
Neal,  44  Vt.  567. 

5.  It  is  error  for  the  judge  to  have  any  com- 
munication with  the  jury  about  the  case  after 
it  has  been  submitted  to  them,  except  in  open 
court.     StaU  v.  Pattermm,  45  Vt.  808. 

6.  Notice  to  inrodnce.  If  the  opposite 
party  in  whose  possession  a  deed  is  presumed 
to  be,  is  without  the  State,  seasonable  notice  to 
his  attorney  within  the  State  to  produce  the 
deed  is  sufficient  to  warrant  secondary  proof  of 
contents.    Mattoeke  v.  Steams,  9  Vt.  826. 

7.  Where  suit  was  brought  upon  a  written 
contract  which  was  in  the  possesion  of  the 
defendant,  but  was  fully  described  in  the 
declaration  ;—ffeld,  that  the  service  of  the  writ 
and  declaration  was  sufficient  notice  to  produce 
to  authorize  secondary  evidence  of  contents, 
where  the  defendant  failed  to  produce  the  con- 
tract on  trial.    Dana  v.  Conant,  80  Vt.  246. 

8.  Examination  of  witness.  G.  S.  c.  80, 
s.  29,  authorizing  the  court  to  order  the  exam- 
ination of  witnesses  separate  and  apart  from 
each  other,  does  not  include  parties  to  the  cause 
who  may  be  witnesses.  Streeter  v.  Evane,  44 
Vt.  27.  .\ 

9.  As  a  general  rtile,  leading  questions  are 
not  to  be  put  on  an  examination  in  chief ;  but 
this  rests  in  the  discre^Dn  of  the  court,  and 
error  cannot  be  assigned  oL  it.  Hopkineon  v. 
Steel,  12  Vt.  582.    21  Vt.  4». 

10.  The  practice  as  to  the  proper'  form  of 
examining  a  witness  upon  matters  of  reputation, 
has  not  been  uniform — whether  to  have  him 
state  first  the  general  fiict,  and  lei^ve  for  cross- 


examination  the  witnesses  actual  knowledge  and 
means  of  knowledge,  or  to  proceed  in  reverse 
order ;  and  error  cannot  be  predicated  of  either 
course.      Wait  v.  Breuteter,  81  Vt.  516. 

11.  A  witness  testified  to  a  certain  transac- 
tion and  the  date  of  it,  and  that  he  had  written 
a  letter  upon  the  subject  to  one  H.  Held,  that 
on  cross-examination  he  might  be  inquired  of, 
and  without  producing  the  letter,  whether  he 
did  not  in  that  letter  give  a  certain  other  date 
to  that  transaction.  Randolph  v.  WoodMoek,  85 
Vt.  291. 

12.  In  the  plaintilTs  closing  evidence,  his 
counsel  offered  to  read  his  minutes  of  the 
defendant's  testimony  given  on  a  former  trial, 
which  he  swore  were  correct,  and  contained  all 
of  the  testimony  in  chief,  but  did  not  contain 
the  defendant's  cross-examination.  This  was 
admitted  against  objection,  the  defendant  being 
in  court.  Held  correct.  Johneon  v.  Pofcers, 
40  Vt.  611. 

13.  Plans,  maps»  kc.  Plans,  maps,  pro- 
files, drawings  and  models,  verified  by  the  per- 
son making  them  as  correctly  made,are  allowed, 
in  proper  cases,  to  be  used  in  connection  with 
the  testimony  of  the  person  making  them  and 
all  the  evidence  in  the  case  relative  to  the  var- 
ious objects  shown  uponthem,  for  the  purpose 
of  explaining  and  illustrating  the  subject,  and 
may  be  submitted  to  the  jury  for  examination 
during  the  trial,  and  in  their  retirement ;  and 
this,  although  the  plan,  &c.,  does  not  make  a 
full  representation  upon  both  sides.  A  plan, 
&c., might  be  so  unfair,  as  that  the  court  might 
properly  refuse  to  allow  it  to  be  kept  before  the 
jury.  Wood  v.  Willard,  86  Vt.  82.  Hale  v. 
Bich,  48  Vt  217. 

14.  Hemorandom.  Although  private 
memoranda  are  not  admissible  as  independent 
evidence  in  favor  of  the  party  making  them 
{Lapham  v.  Kelly,  85  Vt.  195.  Crou  v.  Bar- 
tholomete,  42  Vt.  206.  Oodding  v.  OrmU,  44 
Vt.  54),  yet  the  witness  may  testify  therefrom, 
where  he  has  only  a  general  recollection  of  the 
transaction  and  states  that  the  memorandum 
was  correctly  made  by  him  at  the  time  it  was 
made.  Mattocks  v.  Lyman,  16  Vt.  118;  and 
the  memorandum  goes  with  his  testimony  to 
the  jury.  Lapham  v.  Kelly.  Cross  v.  Bar- 
tholomete, 

15.  Where  a  witness  on  his  examination  in 
chief  refers  to  a  memorandum  to  refresh  his 
memory,  the  opposite  party  is  entitled  to  take 
and  examine  the  paper  for  the  purposes  of 
cross-examination.  Nor  can  the  witness  be 
excused  from  producing  it  on  his  statement 
that  it  was  a  memorandum  of  his  doings  as  a 
detective  and  of  a  public  nature,  and  that 
he  could  not  submit  it  to  examination  without 
a  breach  of  confidence,  and  a  personal  injury — 
certainly  not,  unless  it  appears  to  the  court 
thi^t  he  had  a  reasonable  ground  of  belief  that 
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he  would  thereby  subject  him  self  to  personal 
injury.     8taU  v.  Bacon,  41  Vt.  526. 

16.  A  witness  may  be  allowed,  in  testifying, 
to  refer  to  a  memorandum  recently  made  by 
him  partly  fronk  recollection,  and  partly  from 
original  entries,  bills  and  receipts,  containing 
dates,  figures  and  amounts  and  concerning  mat- 
ters that  transpired  long  before ;  but  this,  not 
for  the  purpose  of  refreshing  his  recollection  as 
to  the  correctness  of  the  entries,  but  to  enable 
him  to  state  with  accuracy  the  details  of  things 
of  which  he  had  from  recollection  made  the 
memorandum,  but  which  he  could  not  carry  in 
his  mind  so  as  to  be  able  to  repeat  them  with- 
out the  aid  of  the  paper.  Pinney  v.  Andrut,  41 
Vt.  681. 

17.  Mixed  offer  of  evidence.  It  is  not 
the  duty  or  business  of  the  court  to  dissect  and 
analyze  an  entire  offer  of  evidence  which,  as  a 
whole,  is  illegitimate,  and  select  and  allow  such 
elements  of  it  as  would  be  legitimate  if  stand- 
ing alone,  excluding  the  rest.  Wright  v.  Wil- 
UatM,  47  Vt.  222. 

II.    The  Issue  ;  Evidence  as  Related 
Thereto. 

18.  Proof  of  issue-Effect.  Where  a  trial 
was  had,  under  the  general  issue,  upon  a 
declaration  which  showed  upon  its  face  that  the 
plaintiff  could  not  recover,  a  verdict  was 
directed  for  the  defendant,  although  the  declar- 
ation should  have  been  demurred  to.  Smith  v. 
Joiner,  1  D.  Chip.  62.    22  Vt.  126. 

19.  Where  a  trial  is  had  upon  a  declaration 
which  sets  forth  a  defective  case,  although  all 
the  facts  are  proved  as  stated,  it  rests  in  the 
discretion  of  the  court  whether  to  allow  a  ver- 
dict to  be  taken,  leaving  the  defendant  to  his 
motion  in  arrest  of  judgment,  or  to  direct  a 
verdict  at  once  for  the  defendant.  Baaier  v. 
Winooski  Turnpike  Co,,  22  Vt.  114.  Bper  v. 
Taton,  28  Vt.  813,  819.  Amidon  v.  Aiken,  28 
440.    44  Vt.  167. 

20.  Upon  trial  under  the  general  issue,  the 
plaintiff  is  entitled  to  a  verdict  if  he  proves  the 
facts  stated  in  his  declaration,  although  the 
declaration  might  be  ill  on  demurrer,  or  on 
motion  in  arrest;  and  although  the  evidence 
may  disclose  matter  in  justification.  Allen  v. 
ParkhurU,  10  Vt.  657.  19  Vt.  689.  81  Vt. 
488. 

21.  Where  the  plaintiff  proves  his  declara- 
tion, he  is  entitled  to  a  verdict  in  the  absence 
of  proof  of  facts  on  the  part  of  the  defendant  to 
obviate  it ;  and  the  defendant  cannot  require 
the  court,  on  the  trial  before  the  jury,  to  enter- 
tain and  decide  a  question  outside  the  issue 
joined.  If  the  declaration  be  insufficient,  the 
objection  should  be  taken  by  demurrer,  or 
motion  in  arrest.    Neuman  v.  Wait,  46  Vt.  689. 

22.  It  is  not  error  to  receive  evidence  which 


sustains  the  declaration,  though  the  declaration 
is  ill,  or  shows  no  cause  of  action.  Wheeloek  v. 
Wheelock,  6  Vt.  488.  Onion  v.  FuOerton,  17 
Vt.  859. 

23.  Whatever  evidence  is  pertinent  to  prove 
the  facts  put  in  issue  cannot  be  rejected,  and 
the  verdict  must  be  according  to  the  issue  and 
evidence,  regardless  of  the  suflSciency  of  the 
pleadings.  Barney  v.  BUm,  2  Aik.  60.  11  Vt. 
849.  French  v.  Thompson,  6  Vt.  54.  22  Vt. 
126.     28Vt.  819. 

24.  Where  a  plea  is  traversed  and  the  issue 
formed  is  tried  by  jury,  the  insufficiency  of  the 
plea,  as  that  the  defendant  had  no  right  to  plead 
such  a  plea,  cannot  be  raised  upon  an  exception 
to  the  charge.  The  court  tries  such  issues  as 
the  parties  make  by  their  pleadings.  Carpenter 
V.  Welch,  40  Vt.  261. 

25.  Where  an  insufficient  special  plea  is 
traversed  and  issue  joined,  it  seemn,  that  the 
issue  must  be  tried,  and  that  the  court  cannot 
lay  it  out  of  the  case.  Batehelder  v.  Kinney, 
44  Vt.  150. 

26.  If  a  defendant  claims  judgment  on  the 
ground  that  he  has  proved  a  plea,  which  is  insuf- 
ficient  in  law  as  a  defense,  he  must  at  least 
prove,  so  far  as  he  does  allege.  Bryant  v.  Pern- 
her,  45  Vt.  487. 

27.  If  a  defendant  succeeds  upon  an  issue  of 
fact  joined  on  one  of  several  pleas  going  to  the 
whole  action,  he  is  entitled  to  a  verdict  and 
judgment,  irrespective  of  the  result  of  any  other 
issue  joined  on  any  other  line  of  pleading. 

WiUon  v.  Beafiey,  88  Vt.  221. 

28.  Evidence  confined  to  issne.  Where 
parties  go  into  special  pleadings,  the  rule  is 
universal  that  they  shall  be  confined  strictly  to 
the  facts  put  in  issue.  Campbell  v.  Hyde,  1  D. 
Chip.  66. 

29.  In  an  action  upon  notes  surrendered  to 
the  defendant  after  part  payment  accepted  as  in 
full  upon  his  representations,  claimed  to  be 
false  and  fraudulent,  that  he  had  disposed  of 
all  his  other  property  in  payment  of  his  honest 
debts  ',—ffeld,  that  evidence  for  the  defendant 
that  he  owed  others  besides  the  plaintiff  to  an 
amount  as  great  as  all  his  property,  was  not 
admissible,  since  it  did  not  tend  to  prove  that 
the  statements  made  were  not  false,  nor  that  the 
plaintiff  was  not  thereby  deceived.  Beynolds 
V.  French,  11  Vt.  674. 

30.  In  an  action  to  recover  the  difference 
agreed  to  be  paid  on  an  exchange  of  oxen,  the 
only  defense  was  a  warranty  of  the  plaintiffs 
oxen.  Held,  that  it  was  without  the  issue  and 
incompetent  for  the  defendant  to  prove  that  the 
oxen  he  exchanged  were  worth  more  than  those 
he  received.     Thomas  v.  Howe,  88  Vt.  600. 

31 .  Where  issue  was  taken  on  pleas :  (1),  that 
the  defendant  did  prepare  a  suitable  and  con- 
venient  kiln  or  dry-house,  and  that  it  was  pre- 
pared and  ready  for  use  when  required  for  the 
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purpoM  of  securiDg  the  crop  of  hope ;  (2),  that  he 
did  prepare,  Ac. ,  according  to  the  true  intent  and 
meaning  of  said  contract,  and  to  the  full  satis- 
faction  oif  the  plaintiff;— JTi^M,  that  evidence 
that  the  plaintiff  directed  the  defendant  not  to 
build  a  dry-house,  but  consented  to  the  use  of 
his  own,  and  it  was  so  used,  and  he  was  paid 
for  such  use,  and  all  to  his  satisfaction,  sua- 
tained  the  issue  on  both  pleas.  Thompson  v. 
Kilbome,  28  Vt.  750. 

32.  Where  by  the  pleadings  it  is  admitted, 
by  not  being  traversed,  that  certain  persons 
were  committee  of  a  school  district,  testimony 
that  they  were  not,  is  not  admissible ;  alUer^  if 
it  be  a  question  of  identity.  Mots  v.  ffinds^ 
29  Vt.  188. 

33.  Impertineiit  aTerments.  There  is  a 
distinction  between  an  averment  merely  unnec- 
sary,  and  an  impertinent  averment ;  the  first 
m^st  be  proved ;  the  latter  need  not  be.  Fair- 
haoen  T,  Co.  v.  French,  1  D.  Chip.  209. 

34.  In  an  action  on  a  contract  of  sale  of  cer 
tfiin  shares  of  stock  in  a  corporation,  where 
the  declaration  averred  a  division  of  the  stock 
into  shares  \^Held,  that  such  averment  must  be 
proved.    lb. 

35.  In  case  for  fraudulent  representations  as 
to  land  sold,  it  was  held  unnecessary  for  the 
plaintiff  to  prove  the  source  of  the  defendant's 
title,  although  stated  in  the  declaration,  such 
averment  being  superfluous,  and  surplusage. 
CwrtiB  V.  Burdick,  48  Vt.  166. 

36.  Waiver  by  not  objecting.  Where 
the  evidence  upon  trial  supplies  any  defects  in 
the  pleadings  or  formal  issues,  and  no  objection 
is  taken  to  the  pleadings  or  evidence,  the  case 
will  be  determined  upon  the  facts  established  in 
the  case,  as  though  the  pleadings  had  been 
accommodated  thereto.  Paige  v.  Smith,  18 
Vt.  251.     Wood  V.  Springfield,  48  Vt.  625. 

37.  The  admission  of  testimony  not  ob- 
jected to  cannot  be  alleged  as  error,  although 
it  was  not  properly  admissible  under  the  plead- 
ings ;  was  by  parol  where  it  should  have  been 
in  writing,  &c.  Davenport  v.  Hubbard,  46  Vt. 
200.  ffartland  v.  Henrj/,  44  Vt.  598.  Lau- 
rent V.  Vaughn,  80  Vt.  90. 

38.  Where  the  plaintiff,  without  objection, 
allowed  inadmissible  testimony  to  be  intro- 
duced which  tended  to  establish  a  material  fact 
in  defense  •,^Held,  that  the  defendant  had  the 
right  to  have  such  testimony  considered  by  the 
jury;  for,  had  it  been  objected  to  and  ex- 
cluded, the  defendant  might  have  supplied  its 
place  with  unobjectionable  testimony.  Porter 
V.  Qile,  44  Vt,  520. 

39.  Where  a  deposition  was  admitted  '^sub- 
ject to  objection  for  eubetanee ',^^ — Held,  that 
after  the  testimony  was  closed  the  competency 
of  the  witness— aa  that  she  was  the  wife  of  one 
of  the  parties— could  not  be  objected  to. 
MoUey  V.  Head,  48  Vt.  688. 


40.  In  an  action  for  an  assault  and  battery, 
where  the  general  issue  was  pleaded  with  notice 
of  defense  that  the  assault  was  committed  in 
defense  of  the  defendant's  property,  the  plain- 
tiff had  testified,  without  objection,  that  he  was 
constable  of  the  town  of  H,  and  having  a  writ 
of  attachment  in  his  hands  for  service  upon 
the  defendant  (which  was  in  evidence),  was 
attempting  to  attach  thereon  the  defendant's 
property  in  the  town  of  W,  and  was  acting  as 
such  officer  when  assaulted.  The  defendant  in 
his  opening  argument  to  the  jury  raised  the 
objection,  for  the  first  time,  that  the  plaintiff 
had  shown  no  authority  to  serve  the  writ  in  W 
under  G.  8.  c.  15,  s.  81.  Held,  that  the  objec- 
tion came  too  late ;  and  that  upon  the  state  of 
the  evidence,  as  left  by  the  plaintiff,  the  burden 
was  on  the  defendant  to  show  a  want.of  author- 
ity in  the  plaintiff  to  serve  process  outside  the 
town  of  H.  Distinction  taken  between  this 
case,  and  a  justification  by  virtue  of  process. 
Wakefield  v.  Fairman,  41  Vt.  889. 

III.      HlOKPTION  OF  EVIOBNOB. 

41.  Order— Discretion.  In  all  cases,  the 
court  has,  to  a  certain  extent,  a  discretionary 
power  and  control  as  to  the  order  in  which  the 
evidence  shall  be  introduced,  for  the  purpose  of 
placing  the  parties  upon  an  equal  footing  in 
respect  to  the  trial  so  that  neither  shall  gain  an 
unjust  or  undue  advantage.  Unless  this  dis- 
cretion is  so  exercised  as  to  deprive  a  party  of  a 
reasonable  opportunity  of  availing  himself  of 
his  evidence,  or  of  his  legal  right  in  this  respect, 
no  ground  of  exception  exists.  Prout,  J.,  in 
Pratt  V.  Haweon,  40  Vt.  189.  Skinner,  C.  J., 
in  Pingrp  v.  Washburn,  1  Aik.  267.  Mattocks 
V.  Steams,  9  Vt.  826.  Clayes  v.  Ferris,  10  Vt. 
112.  Ooss  V.  Turner,  21  Vt.  437.  Thajfer  v. 
Dams,  88  Vt.  168. 

42.  The  general  rule  in  relation  to  the  order 
of  evidence  is  well  established  in  this  State. 
The  plaintiff  is  entitled  to  rest  upon  making  a 
prima  fade  case.  The  defendant  is  then  to 
introduce  all  his  evidence  in  answer  to  the 
plaintiff's  claim.  The  plaintiff  is  then  allowed 
to  introduce  testimony  to  rebut  the  evidence 
given  by  the  defendant,  and  also  additional 
evidence  in  support  of  his  case  as  made  in  the 
opening;  and  ordinarily  this  closes  the  evi- 
dence. Poland,  J.,  in  Kent  v.  Lincoln,  82 
Vt.  698. 

43.  But,  in  practice,  these  general  rules 
have  always  been  so  applied,  and  in  justice 
should  be,  as  to  give  each  party  an  opportunity 
to  answer  and  controvert  every  fact, and  to  con- 
tradict or  impeach  any  witness  introduced  by 
the  opposite  party.  If  a  witness  is  called  for 
the  first  time  by  the  plaintiff  in  the  close,  or  the 
plaintiff  in  the  close  introduces  proof  of  a  new 

land  distinct  fact,  not   fairly  notified  to  the 
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defendant  by  the  opening  evidence  so  as  to 
enable  him  to  answer  it  in  bis  general  evidence, 
he  must  be  allowed  to  impeach  «uch  new  wit- 
ness, and  to  answer  or  contradict  such  new 
fact  afterwards ;  and  the  refusal  of  the  court  to 
allow  this  would  be  error.  Poland  J.,  supra; 
and  so  hM  in  the  case.  82  Vt.  589.  Clayea  v. 
Ferris,  10  Vt.  112. 

44.  But  where  the  plaintiff's  evidence  in  the 
close  only  tended  to  sustain  the  evidence  intro- 
duced in  the  opening  and  was  not  upon  any 
new  point,  but  upon  a  point  in  respect  to  which 
the  defendant  had  introduced  testimony; — 
ffeldy  that  the  defendant  had  no  right  to  intro- 
duce any  further  testimony ;  and  the  decision 
below  excluding  it  was  affirmed.  Thayer  v. 
Dams,  88  Vt.  168. 

45.  The  plaintiff,  as  a  witness,  had  testified, 
making  out  a  prima  facie  case,  and  rested.  He 
was  cross-examined  in  relation  to  facts  which, 
if  established,  discredited  or  impeached  him. 
The  defendant  then  put  in  his  defense,  which 
was  a  denial  of  the  plaintiff's  case  and  evidence 
of  further  facts  tending  to  impeach  the  plain 
tiff's  testimony,  and  rested.  The  plaintiff  was 
then  recalled,  and  contradicted  only  the  new 
facts  introduced  by  the  defendant  in  the  way 
of  impeachment,  these  facts  being  of  the  same 
character  as  those  inquired  about  on  cross- 
examination,  and  which  the  defendant  then  had 
an  opportunity  to  cross-examine  the  plaintiff 
upon.  The  defendant  then  offered  general 
evidence  of  impeachment  of  the  plaintiff's 
character  for  truth,  which  the  court  excluded. 
Held,  that  it  was  within  the  discretion  of  the 
court,  at  that  stage  of  the  trial,  so  to  do. 
Pratt  V.  Rawson,  40  Vt.  183. 

46.  The  right  of  opening  or  closing  the 
evidence  in  a  case  does  not  belong  to  the  plain- 
tiff, or  the  defendant,  as  such,  but  depends 
entirely  upon  which  party  takes  the  affirmative 
of  the  issue ;  and  the  right  to  rest  upon  a  prima 
fade  showing  is  mutual.  Thus,  if  the  defend- 
ant rely  upon  an  independent  fact  in  discharge 
of  the  plaintiff's  claim,  as  payment,  he  may  con- 
tent himself  in  the  outset  by  establishing  such 
defense  prima  facie,  with  the  same  right  to 
sustain  it  by  rebutting  evidence,  if  attacked, 
as  the  plaintiff  had  as  to  the  issue  when  the 
affirmative  ground  belonged  to  him.  Ooss  v. 
Turner,  21  Vt.  487. 

47.  In  an  action  against  a  town  for  an 
injury  occasioned  by  running  off  a  highway  by 
reason  of  its  insufficiency,  a  witness  for  the 
defendant  was  asked  on  cross-examination,  and 
without  objection,  whether,  on  the  day  before 
the  accident,  he  did  not  go  off  at  the  same 
place  with  his  team ;  and  he  answered  in  the 
affirmative.  The  defendant  then  proposed  to 
go  into  an  inquiry  as  to  the  particular  circum- 
stances of  his  running  off.  The  plaintiff 
objected,  disclaiming  any  use  to  be  made  of 


this  fact  except  as  serving  to  fix  the  time  and 
to  call  the  attention  of  the  witness  to  the  road; 
and  thereupon  the  court  ruled  that  the  explana- 
tion sought  was  of  no  importance  and  excluded 
it,  as  not  bearing  on  the  issue.  Meld,  that  this 
was  in  the  discretion  of  the  court,  and  the 
decision  was  not  error.  Allen  v.  Hancock,  16 
Vt.  280. 

48.  A  witness,  having  testified,  returned 
some  days  later  in  the  trial  and  corrected  his 
previous  testimony  on  a  single  point.  The 
opposing  counsel  then  put  the  question: 
**Are  you  not  as  likely  to  be  mistaken  on 
other  points  in  which  your  testimony  differs 
from  that  which  you  gave  before  the  probate 
court,  as  you  are  in  this  ?'  The  court  excluded 
the  question  and  required  that  the  cross-exam- 
ination, at  that  stage  of  the  trial,  should  be 
confined  to  the  point  in  respect  to  which  the 
witness  had  corrected  his  testimony.  Held  cor- 
rect ;  and,  by  a  majority,  that  the  matter  waa 
entirely  in  the  discretion  of  the  judge;  and  by 
other  members  of  the  court,  that  the  question 
was  improper  because  it  called  the  witness's 
attention  to  no  single  point  in  his  testimony  in 
the  probate  court,  but  to  the  whole  collectively^ 
and  assumed  that  there  waa  such  contradiction. 
Thornton  v.  Thornton,  89  Vt.  122. 

49.  ProrisioiiAl  testimony.  Where  testi- 
mony,  not  admissible  by  itself,  is  offered  and 
admitted  upon  the  statement  of  counsel  that  it 
will  be  so  connected  with  other  evidence  to  be 
put  in  SB  will  niake  it  admissible,  and  such 
other  evidence  is  not  given,  the  court  in  sum- 
ming up  should  exclude  the  testimony  from  the 
consideration  of  the  jury.  State  v.  McDonnell, 
82  Vt.  491.  Vonn,  d  Pass,  M,  B,  Go,y.  Bacc^ 
ter,  lb,  814. 

50.  The  professional  opinion  of  a  medical 
expert,  based  upon  hypothetical  facts,  mayy  in 
the  discretion  of  the  court,  be  received  in 
evidence  as  well  before  evidence  given  of  the 
facts,  as  after ;  or  after  evidence  of  part  of  the 
facts  only,  when  the  court  is  satisfied  that  the 
party  intends  in  good  faith  to  offer  proof  of  the 
supposed  facts.    Earl  v.  Tupper,  45  Vt.  276. 

51.  An  exception  taken  to  evidence  intro- 
duced out  of  i\M  proper  order*  or  which  stand- 
ing alone  would  not  be  admissible,  is  cured, 
provided  such  evidence,  in  its  relation  to  other 
evidence  afterwards  introduced,  becomes,  in 
the  end,  pertinent  to  the  issue.  Jenne  v.  Jos- 
lyn,  41  Vt.  478. 

52.  IrreleTant  Where  the  defendant  had 
put  in  certain  irrelevant  testimony,  the  plaintiff 
was  allowed,  against  the  defendant's  objection, 
to  contradict  it.  Held  not  to  be  error.  OoUeib 
V.  Leach,  40  Vt.  278. 

53.  The  introduction  of  evidence  by  one 
party,  that  might  have  been  excluded  if 
objected  to,  does  not  necessarily  open  the  door 
to  the  other  party  to  introduce  incompetent 
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evidence.  But  where  the  evidence  introduced 
it  k  circumstance  morally  tending  to  render  the 
disputed  fact  more  probable,  even  if  so  remote 
ai  not  to  be  admisrible  as  legal  evidence,  the 
other  party  has  a  right  to  do  away  with  the 
impression  it  may  create  in  the. minds  of  the 
jury,  by  evidence  of  the  same  character  and 
force,  tending,  directly  to  meet  and  explain  it. 
Peek,  J.,  in  Z^tU  v.  Bond,  40  Vt.  624;  and, 
for  the  refusal  to  admit  such  evidence  in  reply, 
the  judgment  was  reversed.    lb.  618. 

54.  Improper.  Dictum,  In  the  trial  of 
cases  where  the  issue  is  not  defined  and  where,  at 
the  time,it  is  often  impossible  to  anticipate  what 
questions  may  arise  in  the  course  of  the  trial, 
testinoony  offered  should  be  received  if  com- 
petent evidence  in  any  view  of  the  case 
which  may  be  thereafter  taken.  And  a  new 
trial  i«  not  to  be  granted  on  account  of  the 
admission  of  evidence  which  might  become 
important  in  any  suppoeable  state  of  the  other 
evidence,  or  upon  any  question  which  might 
probably  thereafter  arise,  unless  it  appears  that 
it  was  improperly  applied  in  the  decision  of  the 
case ;  so  that,  as  a  general  rule,  it  is  not  safe  to 
raise  questions  upon  the  admissibility  of  evi- 
dence,  but  to  reserve  the  questions  upon  the 
application  of  the  evidence  to  the  determina- 
tion of  the  case.  Bedfieid,  C.  J.,  in  Harris  v. 
ffolmeey  80  Vt.  352.     But  see  infra. 

55.  The  error  of  admitting  improper  testi- 
mony, which  is  objected  to,  is  not  cured  by  a 
charge  to  the  jury  not  to  consider  it.  Conn. 
d  Pan  R.  R.  Co.  v.  Baxter,  82  Vt.  805. 
SterUng  v.  SterUng,  41  Vt.  80.  WtUUavu,  C. 
J.,  in  AUen  v.  Haneoek,  16  Vt.  288.  Redfleld, 
J.,  in  Bodge  v.  Bennington,  48  Vt.  458.  Po- 
land, C.  J.,  in  Wood  v.  WiUard,  86  Vt.  88. 

56.  Where  a  deposition  containing  some 
irrelevant  and  perhaps  improper  matter  was 
allowed  to  be  read  In  full  to  the  jury  against  a 
general  objection  thereto,  but  the  court  charged 
the  jury  to  disregard  the  objectionable  parts  ;— 
Held,  that  this  was  not  error;  that  it  was  a 
question  of  practice,  and  that  the  judge  must 
be  allowed  some  reasonable  discretion.  North- 
field  V.  Plymouth,  20  Vt.  582.  (The  authority 
of  this  case  is  considerably  limited.  Poland, 
C.  J.,  in  Wood  v.  Willard.) 

57.  Harmless.  A  judgment  will  not  be 
reversed  for  the  reason  that  an  improper  ques- 
tion was  allowed  to  be  put  to  a  witness,  if  no 
improper  evidence  was  obtained  by  his  answer. 
Randolph  v.  Woodetoek,  85  Vt.  291. 

58.  Where  a  witness  to  a  proper  question 
gave  an  inadmissible  answer  before  there  was 
time  to  check  him  or  interpose  an  objection, 
and  the  court  said  that  was  not  evidence  for 
any  purpose  ;—jy«W,  that  here  was  no  error 
whidi  could  be  revised.    lb. 

50.  A  witness  for  the  plaintiff  made  a  state- 
ment while  testifying,  which   was  instantly 


objected  to  by  the  defendant  and  excluded  by 
the  court  as  inadmissible.  The  defendant 
requested  the  court  to  charge  upon  this  as  testi- 
mony. The  court  declined  and  treated  the 
statement  as  not  in  the  case.  Held  correcL 
Moree  v.  Richmond,  42  Vt.  589. 

60.  The  declaration  in  an  action  for  slander 
was  in  two  counts—  one  for  words  charging 
perjury,  the  other  for  words  charging  theft 
Evidence  was  Introduced  in  support  of  both 
counts.  The  testimony  being  closed,  the  plain- 
tiff proposed  to  abandon  the  first  count.  This 
the  county  court,  against  the  defendant's  objec- 
tion, allowed,  and  instructed  the  jury  to  lay 
that  count  and  all  the  testimony  in  relation  to  it 
out  of  the  case.  Held,  that  this  was  not  error, 
and  that  the  action  of  the  county  court  was 
proper  in  the  case.  KirkaUUs  v.  Paige,  17  Vt. 
256. 

61.  Party  not  ol^ecting.  A  party  cannot 
allow  testimony  to  be  introduced  without  objec- 
tion, thereby  waiving  his  right  to  object,  and 
then,  after  the  testimony  is  closed  and  the  case 
is  being  argued,  insist  upon  its  exclusion. 
Laurent  v.  Vaughn,  80  Vt.  90. 

62.  The  question  being  as  to  the  validity  of 
the  levy  of  an  execution;— £r<^,  there  being 
no  objection  to  the  authentication  of  the  record 
but  only  to  its  want  of  intrinsic  validity,  that 
this  objection  was  not  waived  by  not  objecting 
to  the  reading  of  the  record  and  by  letting  it 
pass  to  the  jury,  and  that  the  same  question 
could  be  raised  on  argument  to  the  court. 
Stanton  v.  Bannister,  2  Vt.  464. 

63.  Where  a  paper  presented  by  the  defend- 
ant, was  read  to  the  jury  without  objection,  but 
the  court  charged  the  jury  tha^  it  was  of  no 
avail  in  the  case,  and  the  court  afterwards  per- 
mitted the  paper  to  go  to  the  jury  with  the 
other  papers  in  the  case,  though  against  the 
objection  of  the  plaintiff  against  whom  the  ver- 
dict was  ;—Held,  that  this  was  not  error.  War- 
den V.  Warden,  22  Vt.  568. 

64.  Where  the  only  objection  made  to  testi- 
mony offered  was  that  it  was  immaterial; — 
Held,  that  all  other  objections  to  it  were 
waived ;  as  to  proof  of  the  contents  of  a  letter 
without  proof  of  loss.  Weeks  v.  Barron,dS  Vt.420. 

65.  I  think  that  where  evidence  has  a  moral 
tendency  to  induce  belief  of  the  truth  of  a  dis- 
puted fact,  although  the  inference  from  it  is 
too  remote  to  constitute  legal  evidence,  the 
right  to  object  to  it  is  waived  by  suffering  it  to 
come  in  without  objection,  since  the  party  offer- 
ing it  may  have  relied  on  it,  and  thereby  been 
induced  to  omit  supplying  it  by  other  proof. 
Peck,  J.,  in  Cavendish  v.  Troy,  41  Vt.  107. 

66.  Limitation  of  issue.  Where  an  injury 
is  improperly  laid  with  a  continuando  and  so 
the  declaration  may  be  subject  to  a  special 
demurrer,  the  plaintiff  on  trial,  without  any 
waiver  on  his  part,  may,  upon  the  objection  of 
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the  defendant,  be  confined  by  the  court  to  proof 
of  a  single  injury.  Baxter  y.  Winoo$ki  T,  Co,^ 
23  Vt.  lU. 

67.  Election.  In  an  action  against  a  town 
to  recover  for  injuries  received  upon  a  liighway, 
the  declaration,  in  a  single  count,  averred  the 
insufSciency  of  a  certain  seetian  of  the  highway, 
and  that  the  plaintifTs  wagon  was  thereby 
broken  and  his  horse  killed.  On  the  trial  it 
appeared  that  the  axle  was  broken  at  one  point 
in  the  highway  and  the  plaintiff  was  there 
thrown  out,  when  the  horse  taking  fright  ran 
21  rods  along  the  road  and  was  then  thrown 
into  a  ditch  and  killed — both  points  being  in 
that  tectt&n  of  the  highway  which  was  averred 
to  be  insufScient.  The  plaintiff  claimed  to 
recover  by  reason  of  the  insufficiency  of  the 
road  as  well  at  the  point  where  the  horse  was 
killed,  as  at  the  point  where  the  axle  was  broken 
—at  both  points,  or  either.  The  defendant 
asked  that  the  plaintiff  should  be  put  to  his 
election.  The  court  refused,  ffeld,  not  erron- 
eous ; — for  it  was  the  continuous  insufficiency 
of  this  line,  or  section  of  road,  not  a  point  in 
the  road,  that  caused  the  injury.  Hodge  v. 
Bennington,  48  Vt.  450. 

68.  Where  the  subject  matter  and  causes  of 
action  are  separate  and  divisible  and  the  declar 
ation  is  single  and  in  one  count,  the  plaintiff 
cannot  duplicate  the  causes  of  action,  and  it 
would  be  error,  after  he  had  given  evidence  of 
one,  to  lUlow  him  to  attempt  to  prove  another ; 
and  if  two  causes  of  action  should  become  dis- 
closed  by  the  evidence,  he  should  be  required  to 
elect  for  which  he  would  go.  But  it  is  other 
wise,  as  here,  where  the  cause  of  action  is 
single  and  essentially  one  occurrence  and  one 
transaction,  yet  made  up  of  parts  and  embrac- 
ing many  incidents.  Redfield,  J.,  lb,  457 ;  and 
see  Earl  v.  Tupper,  46  Vt.  275. 

IV.    What  QrssTioNs  arb  fob  the  Codbt, 

AND   WHAT   FOB  THE  JUBY. 

69.  For  the  court.  In  an  action  upon 
contract  where  the  testimony  is  all  in  paper,  it 
is  the  duty  of  the  court  to  instruct  the  jury,  as 
a  question  of  law,  whether  the  testimony,  all 
being  true,  proves  the  contract  alleged ;  and,  if 
not  proved  as  alleged,  to  direct  a  verdict  for  the 
defendant.     Mixer  v.  WilUami,  17  Vt.  457. 

70.  Judgment  reversed,  because  the  judge 
did  not,  upon  request,  instruct  the  jury  what 
constituted  fraud  in  fact  in  a  sale  of  chattels ; 
nor,  whether  the  facts  proved  amounted  to  a 
delivery  and  change  of  possession.  Mott  v. 
McNiel,  1  Aik.  162. 

71.  In  every  case  where  there  is  no  conflict 
in  the  evidence,  the  question  of  change  of  pos- 
session—as, in  case  of  sales  and  attachments — 
is  purely  one  of  law,  and  as  such  to  be  decided 
by  the  court.     But  where  the  testimony  is  con 


flicting  and  the  facts  uncertain,  it  must  be  sub- 
mitted to  the  jury  to  find  the  facts ;  and  the 
court  is  to  say  what  facts,  if  found  by  the  jury, 
constUute  a  sufficient  change  of  possession. 
Burrows  v.  Stebbins,  26  Vt.  659,  explaining 
Stephenson  v.  Clark,  20  Vt.  624.  HaU  v.  Par- 
stms,  17  Vt.  271.  Wilson  y.  Hooper,  12  Vt.  653. 
Roihehild  v.  R<me,  44  Vt.  889. 

72.  It  is  error  to  submit  a  question  to  the 
jury,  where  the  evidence  presents  only  a  ques- 
tion of  law.  CoUamer  v.  Langdon,  29  Vt.  82. 
Driggs  v.  Burton,  44  Vt.  124. 

73.  The  plaintiff,  son  of  the  defendant,  tes- 
tified that  while  a  minor  he  went  out  to  work, 
the  defendant  saying  he  might  have  all  he 
earned,  if  he  would ;  that  he  afterwards,  while 
still  a  minor,  enlisted  in  the  army  with  his 
father's  consent,  and  upon  the  defendant's 
assurance  that  the  plaintiff  should  have  all  the 
money,  bounty,  &c.,  and  that  whatever  the 
plaintiff  should  send  him  he  would  pay  back  ; 
and  testified  in  detail  the  amounts  sent,  and 
when,  &c.  The  defendant  claimed  that,  admit- 
ting the  truth  of  the  testimony,  the  jury  were 
at  liberty  to  infer,  or  not  to  infer,  such  a  rela- 
tion as  would  entitle  the  plaintiff  to  recover;  but 
the  court  instructed  the  jury  that  if  the  testi- 
mony was  true,  the  plaintiff  was  entitled  to 
recover.  Heid  correct.  Ayer  v.  Ayer,  41  Vt. 
802. 

74.  A  request  to  charge  was,  that  the  plain- 
tiff could  not  recover  for  any  trespass  com- 
mitted on  **  the  Slocum  piece,"  because  that  was 
not  covered  by  the  description  given  in  the 
declaration.  Whether  so  or  not,  was  not  a 
simple  question  of  construction,  but  depended 
upon  the  findings  of  the  jury.  The  court 
charged  that  the  plaintiff  could  not  recover  for 
any  trespass  not  committed  upon  the  premises 
described  in  the  decoration.  Held,  that  the 
request  was  substantially  complied  with.  Clark 
V.  Boardman,  42  Vt.  667. 

75.  For  the  jury.  Where  testimony  tend- 
ing to  sustain  an  issue  is  submitted  to  the  jury, 
it  cannot  be  assigned  for  error  that  **the  court 
permitted  a  verdict"  against  the  weight  of 
the  testimony,  or  without  sufficient  testimony. 
The  whole  question  is  with  the  jury,  and  it  is 
no  judicial  act  of  the  court  th^tt  they  permit  a 
verdict  to  be  rendered.  Steams  v.  Hotpe,  12 
Vt.  577. 

76.  In  all  questions  depending  upon  a  gen- 
eral inference  from  a  multiplicity  of  particular 
facts,  the  inference  is  always  one  of  fact  unless 
the  law  has  established  some  fixed  rule — as, 
six  months'  notice  to  quit,  &c;  or  where  the 
inference  is  one  which  admits  of  no  doubt,  so 
that  it  will  strike  all  minds  alike.  But  in  all 
questions  of  doubt  of  this  character,  and  where 
the  law  has  fixed  no  rule,  the  inference  is  oqe 
to  be  made  by  a  jury.  Such  are  questions  of 
due  diligence^  skill,  reasonable  time,  probable 
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cause,  intention,  te.    8endan$  t.  Newport,  28 
Vt.  9. 

77.  The  question  of  reMonable  diligence,  or 
how  much  would  have  been  made  from  a  par- 
ticular  tecurit  J  if  reasonable  diligence  had  been 
used,  is  for  the  Jury,  and  not  for  the  court. 
Brainmrd  v.  JUr^oldi,  86  Vt.  814. 

78.  Certain  depositions  to  the  unsoundness 
of  a  horse  were  excluded  bj  the  court,  aa  not 
sufficiently  identifying  the  horse.  HM  erron- 
ecus— there  being  other  testimony  in  the  case 
to  establish  the  identity,  which  was  a  question 
for  the  jury.     Wa»on  v.  Botes,  16  Vt.  685. 

79.  The  defendant's  counsel  insisted  to  the 
Jury  that  certain  depositions  of  the  plaintiff 
were  guarded  in  expression,  aToided  details, 
&c.,  indicating  a  purpose  to  get  up  a  false  case. 
The  court  instructed  the  jury,  that  if  they 
found  the  depositions  subject  to  this  objection 
they  might  consider  it  in  weighing,  the  testi- 
mony of  such  witnesses,  and  that  the  whole 
question  as  to  the  truth  of  the  depositions  was 
with  the  jury.  Held,  it  appearing  that  the  dep- 
ositions were  fah-ly  subject  to  such  criticism, 
that  the  charge  of  the  judge  was  proper,  dough 
▼.  PtUriek,  87  Vt.  421. 

80.  The  bill  of  exceptions  stated  that  the 
platntifiF  gave  evidence  tending  to  prove  certain 
facts ;  that  the  defendant  introduced  no  testi- 
mony, and  that  the  court  charged  that  if  the 
Jury  believed  the  testimony  in  the  case,  the 
plaintifiF  was  entitled  to  recover.  .  General  ver- 
dict for  plaintiff.  HM,  that  the  charge  was 
erroneous ;  that  it  should  have  been  put  to  the 
jury  to  find  how  the  fact  was— which  is  quite 
another  thing  from  finding  that  the  evidence 
given  tended  to  prove  the  fact.  Bourne  v. 
MerrtU,  22  Vt.  429. 

81.  A  ruling  '*that  in  the  absence  of  any 
evidence  discrediting  or  contradicting  the  depo- 
sition offered,  it  was  sufficient  evidence"  of  a 
fact  in  question,  was  heid,  under  the  circum 
stances,  as  taking  from  the  jury  the  question 
of  the  truth  of  the  evidence,  and  was  erroneous. 
Welfb  V.  Biehardeon,  42  Vt.  471. 

82.  Where  upon  the  testimony  of  one  of  the 
plaintiff*8  witnesses  a  case  was  made  against 
the  plaintiff,  but  there  was  other  testimony 
tending  to  sustain  his  case  i^Beld,  that  it  was 
error  to  direct  a  verdict  for  the  defendant. 
Bamum  v.  HaekeU,  85  Vt.  77. 

83.  In  trespass  for  driving  the  defendant's 
wagon  against  the  plaintiffs  carriage,  but  not 
purposely,  the  evidence  was  conflicting  as  to 
whether  the  collision  was  by  the  plaintiff's  or 
defendant's  negligence.  The  jury  disagreed; 
whereupon  the  court  directed  a  verdict  for  the 
plaintiff  and  an  assessment  of  the  damages,  so 
that  the  cause  might  pass  to  the  supreme  court 
to  have  the  question  of  law  determined  whether 
trespass  would  lie  in  such  case.  Held  error, 
because  if  the  jury  had  found  the  facts  as  ths 


defendant's  evidence  tended  to  show,  the  plain- 
tiff  could  not  have  recovered  in  any  form  of 
action.    Hotpord  v.  T^ler,  46  Vt.  688. 

84.  To  what  particular  demands  or  accounts 
a  party's  acknowledgment  or  promise  applies, 
where  it  is  not  specific,  is  a  question  oi  fact  to 
be  determined  by  the  triers  of  fact.  Kimbaii  v. 
Baaeter,  27  Vt.  628.  Brewin  v.  FarreU,  89  Vt. 
206.     Hunter  v.  KUtredge,  41  Vt.  869. 

85.  The  testimony  not  being  unequivocal  aa 
to  the  extent  of  the  authority  of  an  agent,  or 
the  length  of  time  it  was  to  continue,  held 
erroneous  to  decide  this  as  a  question  of  law. 
Biie^  V.  Wheeler,  42  Vt.  528. 

86.  Although  there  may  be  no  conflict  in 
the  evidence,  and  no  dispute  as  to  the  language 
made  use  of  by  the  parties  in  the  making  or 
discharging  of  a  contract,  the  conferring  of  an 
authority,  &c.,  the  question  may  yet  be  one  of 
fact  for  the  jury,  and  not  of  law  for  the  court — 
a  question  of  intention,  as  to  how  the  language 
and  the  transaction  were  really  understood  by 
the  parties ;  and  this  to  be  determined  from  all 
the  circumstances  attending  the  transaction. 
WilUanu  v.  Heywood,  41  Vt.  279.  Adams  v. 
Flanagan,  86  Vt.  400. 

87.  If  there  is  any  evidence  tending  to 
show  that  the  parties  to  an  unwritten  contract 
might  have  understood  it  in  the  way  claimed 
by  one  of  them,  it  is  the  duty  of  the  court  to 
submit  to  the  jury  to  find  whether  the  parties 
did  so  understand  it.  Andrews  v.  Moretown, 
45  Vt.  1. 

88.  The  cases  are  rare  where  it  is  necessary 
to  have  a  jury  inquire  into  facts  affecting  the 
construction  of  a  written  contract;  yet  such 
cases  may  occur,  where  the  questicm  of  inten- 
tion, with  proper  instructions,  must  go  to  the 
jury.  Bedfield,  J.,  in  Boberts  v.  BuUon,  14 
Vt.  195. 

89.  A  verdict  cannot  be  directed  for  the 
defendant,  if  there  is  any  evidence  tending  to 
prove  the  contract  as  set  up  in  the  declarati<»i. 
Lewis  V.  Pratt,  48  Vt.  858. 

90.  Where  there  is  any  evidence  of  a 
material  fact,  it  must  be  left  to  the  jury ;  other- 
wise, it  is  error.    Bogers  v.  Judd,  6  Vt.  191. 

91.  Where  evidence  is  given  tending  to 
prove  a  material  fact,  it  is  error  in  the  court  to 
adjudge  it  insufficient,  and  direct  a  verdict. 
That  is  exclusively  for  the  jury  to  determine. 
Jones  V.  Booth,  10  Vt.  268.  Wemet  v.  Missis- 
quoi  Lime  Co.,  46  Vt.  458. 

92.  The  testimony  of  a  competent  witness, 
however  much  discredited,  must  be  submitted 
to  the  jury  to  be  weighed  by  them.  BUUe  v. 
Boe,  12  Vt.  98. 

93.  It  may  be  proper  for  a  court  to  instruot 
a  jury  to  find  for  a  plaintiff  if  the  evidence  is 
believed,  where  there  is  no  conffict  of  evidence 
and  it  directly  proves  the  fact  in  issue,  or 
where  the  fact  is  a  necessary  and  invariable 
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inference  of  law  from  what  is  proved.  But  if 
there  be  any  conflict  in  the  evidence,  or  if  it  only 
shows  facts  from  which  the  main  fact  is  to  be 
presumed  or  inferred  by  the  jury,  the  case 
should  be  left  to  the  jury,  under  proper  legal 
instructions.    Lindmy  v.  lAndMy^  11  Vt.  621. 

94.  Finding  withont  evidence.  It  is  error 
to  leave  to  the  jury  to  find  a  fact,  when  there 
is  no  evidence  tending  to  prove  such  fact. 
ManweU  v.  Briggt,  17  Vt.  176.  Bim^  v. 
MarUn,  8  Vt.  286.  J9ray  v.  Wheeler,  29  Vt. 
514.    Dean  v.  Dean,  48  Vt.  844. 

95.  Case  of  leaving  to  the  jury  to  find  a  fact 
upon  conjecture,  and  without  evidence.  Judg- 
ment reversed.  Drigg%  v.  Burton,  44  Vt. 
124. 

96.  It  is  error  to  instruct  the  jury  to  decide 
a  cause  according  as  they  find  a  particular  fact, 
where  there  is  no  testimony  tending  to  prove 
that  fact,  or  where  all  the  testimony  given 
tends  to  prove  the  contrary.  Bimey  v.  Ma/r- 
Un,  8  Vt.  286.  Fullam  v.  Cumminge,  16  Vt. 
697. 

97.  Non-snit.  A  non-suit  imports  a  vol- 
untary act  of  the  plaintiff.  The  court  cannot 
enforce  a  non-suit  on  trial,  while  the  plaintiff 
insists  on  proceeding  to  verdict.  French- y. 
Smith,  4  Vt.  868. 

98.  The  court  cannot  take  a  case  from  the 
jury  on  trial  and  order  a  judgment  of  non-nut, 
against  the  j)laintiff  s  will,  for  the  reason  that 
he  fails  to  make  out  a  case.  Such  judgment  is 
proper  only  in  cases  where  the  plaintiff  fails  to 
appear  and  prosecute,  or  voluntarily  with- 
draws after  appearance,  or  fails  to  comply 
with  some  rule  or  order  of  the  court.  Smith  v. 
Orane,  12  Vt.  487.  Brown  v.  Hunger,  16  Vt. 
12. 

V.    Requests  and  Charge. 

99.  ^quests— Time  for  presenting. 
The  rule  of  practice  requires,  that  any  special 
requests  to  charge  should  be  presented  to  the 
court  by  the  opening  of  the  argument  for  the 
party  making  the  requests.  Vaughan  v.  Por- 
ter, 16  Vt.  266.  Cady  v.  Owen,  84  Vt.  t$98. 
Wilmot  V.  Howard,  89  Vt.  455. 

100.  After  the  court  has  submitted  the 
cause  to  the  jury,  a  request  to  charge  upon  a 
new  point  is  not  in  time,  and  the  court  is  not 
bound  to  receive  it.  Stanton  v.  Bannister,  2 
Vt.  464.     Wetherby  v.  Foster,  5  Vt.  186. 

101.  Nor  is  the  court  bound  to  notice  a 
request  made  after  the  argument  is  closed. 
Vaughan  v.  PorUr,  16  Vt.  266 ;  nor  afterthe 
jury  have  come  in  disagreed.  Cady  v.  Owen,  84 
Vt.  598;  nor  least  of  all,  to  notice  a  request 
made  after  argument  and  charge,  where  the 
charge  adopted  the  position  taken  by  counsel 
on  both  sides— as,  that  certain  testimony  was 
to  be  treated  as  impeaching  evidence  only ;  and 
the  new  request  was  to  charge  that  it  was  evi- 


dence in  chief — thus  giving  to  it  a  new  char- 
acter and  application.  Wilmot  v.  Howard,  89 
Vt.  447. 

102.  Character  of  request.  The  character 
and  value  of  special  requests. to  charge,  com- 
mented upon  by  Williams,  C.  J.,  in  Waller  v; 
Keyes,  6  Vt.  257;  by  Redfteld,  J.,  in  Vaughan 
V.  Porter,  16  Vt.  266. 

103.  A  court  is  never  bound  to  re^rd  writ- 
ten requests  to  charge,  unless  they  are  couched 
in  such  terms  as  to  be  sound  to  the  full  exient. 
The  fact  that  some  sound  law  might  be  extracted 
from  the  requests,  or  that  in  general  terms  they 
may  be  sound  law,  with  certain  qualifications, 
is  not  enough.  They  must  be  wholly  sound 
law,  and  without  any  necessary  qualification, 
or  it  is  not  error  to  refuse  them.  But  the  court 
is  bound  to  charge  upon  ever>'  point  material  to 
the  decision  of  the  case  upon  which  there 
is  evidence,  and  to  charge  correctly  and  fully, 
whether  requested  or  not.  Redfield,  J.,  in 
Vaughan  v.  Porter. 

104.  Where  a  party  is- not  entitled  to  a 
charge  to  the  full  extent  of  his  request,  the 
mere  refusal  so  to  charge  is  not  error.  Under- 
wood V.  Hart,  28  Vt.  120. 

105.  A  request  which  collates  certain  con- 
ceded and  certain  disputed  facts  and  isolates 
them  from  others  which  affect  their  force,  thus 
making  an  unreal  case,  is  not  required  to  be 
made  a  separate  branch  of  the  charge,  and  may 
be  refused.  Thornton  v.  Thornton,  89  Vt. 
122. 

106.  Where  a  request  to  charge  was  an 
entire  proposition,  made  in  reference  to  the 
plaintiff's  right  to  recover  and  not  in  reference 
to  damages,  and  was  properly  denied  ^-—Held, 
that  it  was  not  error  for  the  court  to  omit  to 
single  out  a  particular  part  of  the  request  and 
apply  it  upon  the  question  of  damages,  if  there 
was  no  affirmative  error  -  upon  the  question  of 
damages.     WMttaker  y.  Perry,  88  Vt.  107. 

•  107.  To  entitle  a  party  to  a  reversal  of  judg- 
ment upon  the  ground  that  the  court  refused  to 
charge  as  requested,  it  should  appear  that  the 
party  was  entitled,  as  a  matter  of  legal  right,  to 
the  charge  requested.  Bates  v.  Cilley,  47  Vt.  1. 

108.  Duty  to  charge  properly.  Though  a 
party  is  not  entitled  to  the  particular  charge 
requested,  he  is  entitled  to  such  a  charge  as  the 
facts  in  the  case  require.  Hazard  v.  Smith,  21 
Vt.  128. 

109.  The  county  court  is  always  bound  to 
charge  the  jury  according  to  the  rules  of  law 
applicable  to  the  case,  whether  specifically 
requested  so  to  do,  or  not.  Redfield,  J.,  in  Buck 
V.  Squiers,  28  Vt.  498. 

110.  There  may  be  cases  where  a  verdict 
would  not  be  set  aside,  or  judgment  be  reversed, 
for  neglect  of  the  court  to  charge  upon  a 
material  point,  not  having  been  requested  so  to 
do;  yet  it  is  error,  in  such  case,  to  refuse  on 
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proper  requett.    Skinner,  J.,  in  WoBKburn  v, 
Traey,  2  D.  Chip.  138. 

111.  Each  party  is  entitled  to  a  correct 
charge  at  to  the  legal  result  of  such  a  state  of 
facts  as  he  claims  to  exist,  and  as  his  testimony 
tends  to  prove.  CU^rk  ▼.  Tabor,  38  Vt.  322. 
Dodge  ▼.  Staey,  89  Vt.  565.  Mor9e  ▼.  Hunting- 
ton, 40  Vt.  405.  Whitn^  ▼.  Lynde,  16  Vt. 
579. 

112.  A  party  has  a  right,  on  trial,  to  require 
the  opinion  of  the  court  upon  any  point  of  law 
pertinent  to  the  issue,  and  the  refusal  to  give 
such  opinion  is  cause  for  exception,  and  a 
ground  of  error.  Fletcher  v.  Howard,  2  Aik. 
115. 

113.  A  Judgment  of  the  county  court  was 
reversed,  where  they  avoided  the  expression  of 
an  opinion  to  tlie  jury  of  the  law  applicable  to 
the  issue,  as  embraced  in  the  request  to  charge. 
Brainard  v.  Burton,  5  Vt.  97. 

114.  The  law,  and  all  the  law  upon  the 
subject,  which  is  required  to  enable  tlie  jury 
to  come  to  a  correct  determination,  must  be 
decided  by  the  court,  or  it  will  be  error ;  but  the 
judge  is  not  obliged  to  answer  requests  mace 
upon  a  hypothetical  case.  Brooke  v.  Clayes,  10 
Vt.  37. 

115.  Though  the  judges  of  the  county  court 
may  disagree  upon  a  material  question  of  law, 
it  is  their  duty  nevertheless  to  charge  one  way 
or  the  other  upon  the  point,  or  else  suspend  the 
trial  to  another  term.  For  refusal  to  charge  in 
such  case,  judgment  was  reversed.  Boardman 
V.  Keeler,!  Aik.  168.  So,  also,  where, by  reason 
of  such  disagreement,  the  question  of  law  was 
submitted  to  the  jury.  Hall  v.  Adams,  1  Aik. 
166. 

116.  Oharge  to  be  warranted  by,  and 
applied  to,  the  evidence.  The  court  is  not 
bound,  and  ought  not,  to  charge  what  the  law 
is  as  to  a  point  upon  which  there  is  no  evidence. 
Mack  V.  Snider,  1  Aik.  104.  Barron  v.  Fay, 
88  Vt.  705. 

117.  A  request  to  charge  must  be  warranted 
by  the  evidence,  and  should  not  be  answered 
unless  so  warranted,  though  the  request  may 
be  a  correct  statement  of  a  legal  proposition. 
Clark  V.  Boardman,  43  Vt.  667. 

118.  It  is  not  the  duty  of  the  court  to  give 
instructions  to  the  jury  upon  any  abstract  point, 
not  raised  by  the  evidence ;  and  it  is  error  to 
instruct  them  to  return  a  verdict  as  they  may 
find  some  particular  fact,  when  there  is  no 
evidence  tending  to  prove  that  fact.  Wetherby 
V.  Foiter,  5  Vt.  136. 

119.  It  is  error  for  the  court  to  instruct  the 
Jury  to  decide  the  cause  upon  the  consideration 
of  certain  specified  facts  or  circumstances, 
when  there  are  others  which  ought  also  to  be 
taken  into  account.  Gordon  v^  Tabor,  5  Vt. 
108. 

120.  Unless  the  testimony  is  all  one  way,  it 


is  error  for  the  court  to  charge  that  if  they  find 
the  facts  as  testified  to  by  the  witnesses,  they 
should  find  for  the  plaintiff.  Where  the  testi- 
mony is  not  concurrent,  the  attention  of  the 
jury  should  be  called  to  the  different  aspects  of 
the  case  as  presented  by  the  testimony ;  and 
they  should  be  directed  to  the  particular  facts 
they  must  find  in  order  to  entitle  the  party  to  a 
verdict.  For  a  too  general  direction  in  this 
respect,  the  Judgment  will  be  reversed  and  a 
new  trial  granted.  Hazard  v.  Smith,  21  Vt. 
128. 

121.  Abstraction.  Judgment  reverted, 
because  the  charge  laid  down  the  law  only  in 
the  abstract,  without  specific  application  to  the 
facts  in  evidence.  Mason  v.  Silver,  1  Aik. 
867. 

122.  It  is  the  duty  of  courts,  in  their  in- 
structions  to  juries,  to  make  the  law  applicable 
to  the  particular  case,  and  not  to  deal  in  mere 
abstractions — as,  by  reading  to  them  legal  prin- 
ciples from  text-books  and  reports.  Such  prac- 
tice criticised.  State  v.  McDonnell,  32  Vt. 
491. 

123.  It  is  not  the  duty  of  the  court,  in  a 
charge,  to  illustrate  a  general  proposition  of 
law,  correctly  stated,  in  every  conceivable  way, 
or  in  any  particular  manner  unless  specially 
requested  so  to  do.  It  is  enough,  if  the  illustra- 
tions given  do  not  inculcate  any  false  principle. 
It  is  its  duty  to  state  correctly  the  general  prin- 
ciples governing  the  case,  and  to  illustrate  them 
Bufilciently  to  enable  the  jury  to  understand 
their  proper  application  to  the  case.  Boss,  J., 
in  WhitC4mb  v.  Fairlee,  43  Vt.  675. 

124.  Discretion.  As  to  circumsUntial 
evidence,  it  rests  in  the  discretion  of  the  judge 
to  what  extent  he  will  go  in  laying  down  to  the 
jury  the  approved  rules  for  weighing  such  evi- 
dence.  It  is  not  error  unless  he  gives  wrong 
instructions — though  the  want  of  full  instruc- 
tions may,  in  some  courts,  have  been  considered 
ground  for  new  trial.     State  v.  Boe,  13  Vt.  93. 

125.  How  far  the  court  will  go  in  its  chaige, 
having  laid  down  the  ultimate  doctrine  of  the 
law  of  the  subject  and  case,  in  developing  and 
amplifying  it  and  indicating  pertinent  consid- 
erations bearing  upon  the  application  and 
results  of  it,  in  view  of  the  evidence,  is  gener- 
ally matter  of  discretion  not  revisable  by  the 
supreme  court.  Durgin  v.  DantiUe,  47  Vt. 
95.  ^ 

126.  Oontradictory  instmctionB.  Where 
contradictory  instructions  in  a  charge  are  given, 
one  wrong  and  the  other  right,  the  judgment 
will  be  reversed ;  for,  in  such  case,  the  jury 
would  be  left  to  take  which  statement  they 
might  choose,  and  might  take  the  wrong  one 
and  so  be  led  into  error.  Alexander  v.  BlodgeU, 
44  Vt.  476. 

127.  Several  coonts.  If  testimony  be 
admitted  generally  in  support  of  several  counts 
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in  a  declaration,  wbicbr  is  legally  admissible  in  was  anything  for  the  jury  to  try,  and  the  county 


support  of  part  only,  it  is  error,  unless  the  jury 
are  properly  instructed  to  which  count  the  tes- 
timony is  applicable,  and  to  which  not.  Vail 
V.  Strong,  10  Vt.  457. 

128.  Where  a  declaration  contains  several 
counts,  setting  out  the  cause  of  action  in  differ- 
ent ways  to  meet  any  differences  that  might 
arise  on  the  proof,  or  different  views  of  the 
language  of  a  contract,  and  no  objection  is  made 
to  the  admissibility  of  the  evidence  upon  par- 
ticular counts,  and  no  question  is  made  to  the 
court  as  to  the  applicability  of  the  evidence  to 
^ach,  no  exception  lies  because  the  court  does 
not  voluntarily  assume  the  duty  of  directing 
the  attention  of  the  jury,  and  confining  the 
recovery,  to  such  counts  as  the  proof  sustains. 
Brintnall  v.  8ar,   d;  W.  JR.  Co.,  33  Vt.  665. 

129.  Error  induced  by  concession  of 
party.  In  an  action  of  assumpsit,  the  defense 
was  put  upon  the  ground  of  fraudulent  repre- 
sentations and  concealment,  and  the  charge  of 
the  court  was  correct  upon  that  point.  The 
defense  might,  upon  the  evidence,  have  been 
put  upon  the  ground  of  a  breach  of  an  express 
warranty,  but  was  not ;  and  the  charge  would 
have  been  erroneous  as  applied  to  such  defense. 
Heldy  that  no  exception  lay.  Hic^iardson  v. 
Corui&rd,  40  Vt.  207. 

130.  By  Barrett,  J. :  It  has  been  often  held, 
that  the  court  ought  to  give  correct  instructions 
to  the  jury  as  to  matters  of  law  involved  in  the 
case,  as  tried,  without  special  request ;  and  if, 
without  specific  requests  for  a  charge,  the  court 
gives  incorrect  instructions,  it  may  be  made  the 
subject  of  exception.  But,  in  the  present  case, 
we  think  the  judge  fully  performed  his  duty 
when  he  correctly  charged  the  jury  as  to  the 
law  in  reference  to  the  right  and  claim  asserted 
by  the  plaintiff,  and  the  defense  asserted  by 
the  defendant,  on  the  trial ;  and  we  do  not 
regard  it  error  for  him  to  omit  to  charge  as  to 
a  defense  which  was  not  made,  even  if  it  be 
thought  that  such  defense  might  have  been 
legitimately  made ;  nor  for  him  to  give  instruc- 
tions that  were  correct  as  to  the  defense  that 
was,  in  fact,  made,  but  would  not  be  correct  as 
to  a  defense  that  might  have  been  made  on  some 
other  ground,  but  was  not  made.    Ih.  210. 

131.  Held,  that  where  the  plaintiff  gives 
evidence  tending  to  prove  all  the  facts  neces 
sary  to  a  recovery,  it  is  not  error  for  the  court 
to  direct  a  verdict  for  the  plaintiff,  although 
there  was  evidence  for  the  defense  tending  to 
disprove  some  of  such  necessary  facts,  where 
the  defendant  declines  to  go  to  the  jury  upon 
such  facts — this  being  virtually  a  concession  of 
such  facts,  material  to  the  right  of  action,  as 
the  evidence  tends  to  establish.  Mudget  v. 
Johnson,  42  Vt.  428. 

132.  After  the  close  of  the  evidence,  the 
plaintiff's  counsel  said  they  did  not  claim  there 


court  thereupon  decided  that  the  plaintiff  was 
not  entitled  to  recover.  The  evidence  tended 
to  prove  the  fact  upon  which  the  court's  decision 
rested.  Held,  that  the  finding  of  the  court  was 
conclusive.     Davi»  v.  St.  Albans,  42  Vt.  585. 

133.  Oomment  on  evidence.  It  is  not 
usual  in  this  State  for  the  court  to  express  an 
opinion  to  the  jury  upon  the  weight  of  evidence. 
Gordon  v.  Tabor,  5  Vt.  103;  and  the  court  is 
not  obliged  to  express  such  opinion.  Brainard 
V.  Burton,  5  Vt.  97.  Vincent  v.  Stinehour,  7 
Vt.  62 ;  but  it  is  not  error  for  the  court  so  to  do. 
Stevens  v.  TalcoU,  11  Vt.  25.  Gale  v.  Lincoln, 
11  Vt.  152.  Tale  v.  Seelt/,  15  Vt.  221.  Sawyer 
V.  Phaley,  88  Vt.  69 ;  and  see  Mimjsqum  Bank 
V.  EnarU,  46  Vt.  293. 

134.  Where  the  court  below  expressed  to 
the  jury  their  opinion  that  there  was  no  suffi- 
cient evidence  to  charge  two  of  the  defendants, 
but  that  the  jury  would  weigh  the  evidence  and 
determine  for  themselves,  and  the  jury  rendered 
a  verdict  in  favor  of  said  two  defendants  ;— 
Held,  that  this  was  not  cause  for  reversal  of  the 
judgment.     YaXe  v.  Seely. 

135.  It  is  not  error  in  law  for  a  judge  in  his 
charge  to  express  his  opinion  as  to  the  weight 
and  tendency  of  the  evidence,  although  this  may 
have  gre^it  iofluence  upon  the  verdict,  if  he  still 
distinctly  leaves  the  evidence  to  the  jury  to 
weigh  and  to  draw  a  different  conclusion,  and 
the  language  used  is  not  likely  to  mislead  the 
jury  in  this  respect.  Satcyer  v.  Phaley,  38  Vt. 
69. 

136.  Where  a  question  arises  on  that  sub- 
ject, the  court  may  lawfully  state  to  the  jury 
his  impressions  and  understanding  as  to  how  a 
witness  meant  to  be  understood  in  the  testi- 
mony he  had  given,  and  may  indicate  how  such 
impression  and  understanding  were  derived, 
especially  when  the  court  distinctly  leaves  to 
the  jury  to  find  the  fact  from  the  testimony. 
The  idea  that  it  is  the  duty  of  the  court  to  leave 
the  jury  to  such  light  as  may  be  shed  upon 
them  by  counsel  in  the  argument  of  cases,  with- 
out intimations  as  to  the  true  light  in  which, 
under  the  law,  the  materials  of  evidence  are  to 
be  considered  and  used,  not  only  is  not  proper 
to  be  countenanced,  but  is  counter  to  the  prac- 
tice of  the  best  class  of  judges.  Missisguoi 
Bank  V.  Emrts,  45  Vt.  298. 

137.  The  judge  in  charging  the  jury  re- 
marked  that  he  recollected  no  evidence  upon  a 
certain  point,  unless  it  was  certain  evidence 
which  he  referred  to.  Held,  that  if  this  was  a 
mistake  of  the  judge,  it  was  not  a  subject  of 
error,  where  he  left  all  the  evidence  to  the  jury, 
as  they  heard  it.  Bote  v.  School  Dist.  Walden,  46 
Vt.  108. 

138.  So  long  as  the  county  court  does  not 
withdraw  evidence  from  the  consideration  of 
the  jury,  and  states  no  erroneous  principle  of 
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law  to  govern  their  consideration  of  it,  theijudice  the  moving  party;  as  where,  in  eject- 


supreme  court  will  not  revise  the  charge,  nor 
reverse  the  judgment.  8atnp§on  v.  Warner,  48 
Vt.  247. 

139.  In  an  action  against  a  town  for  an 
injury  received  upon  a  highway,  the  defendant 
requested  a  charge  that  the  jury  should  not 
allow  any  feeling  of  sympathy  for  the  plaintiff 
to  influence  them  in  deciding  the  case.  The 
court  charged  the  jury  that  they  would 
remember  to  lay  aside  their  feelings  in  the 
case,  but  said  to  them  :  *'  Of  course  none  of  us 
can  do  away  entirely  with  our  sympathies ;  we 
all  have  more  or  less  feeling  of  sympathy  for  a 
party  who  has  been  injured,  and  it  is  right  we 
should  have ;  but  in  making  up  your  verdict  in 
the  case,  you  will  lay  aside  your  feelings  of 
sympathy,  as  far  as  may  be,  and  determine  the 
issues  upon  the  evidence  given  in  court,  forget 


ting,  as  far  as  may  be,  the  parties  and  the  con- '721. 


ment,  the  verdict  was  for  nominal  damages 
and,  by  mistake,  included  more  land  than  the 
defendant  (the  moving  party)  claimed  or  was 
in  possession  of.  Bumell  v.  Moloney ,  89  Yt. 
679. 

145.  Special  verdict.  It  is  always  com- 
petent for  a  court  to  require  the  jury  to  find 
separately  on  each  issue  of  fact  presented  by 
the  evidence.  When  the  verdict  is  thus  ren- 
dered, the  case  will  not  be  remanded  for  a  new 
trial,  unless  there  is  error  in  some  branch  of  the 
case  with  respect  to  which  a  different  verdict 
would  alter  the  general  result.  Spaulding  t. 
Rohbins,  42  Vt.  90. 

146.  A  special  verdict  is  authorized  by  G. 
S.  c.  80,  s.  85,  and  it  is  not  matter  of  excep- 
tion for  the  court  to  order  it.  Hogle  v.  Clark^ 
46  Vt.  418.    Bahcoek  v.  CuUoer,  46  Vt.  716, 


sequences  of  your  determination."  Ileldy  no 
substantial  error ;  but  that  it  would  have  been 
more  satisfactory  if  the  judge  had  been  more 
decided  and  explicit  in  instructing  the  jury, 
that  their  feeling  of  sympathy  for  the  plaintiff 
should  have  nothing  to  do  with  their  verdict. 
PuUome  V.  Concord,  46  Vt.  135. 

140.  Measure  of  proof.  The  defendant 
in  a  civil  action  requested  the  court  to  charge 
the  jury,  that  if  they  doubted  about  the  fact  of 
his  liability  they  must  find  for  him.  Held,  that 
such  charge  would  be  error ;  that  this  rule  pre- 
vails only  in  criminal  cases.  Spencer  v.  Daggett, 
2  Vt.  92. 

141.  In  a  statute  action,  the  first  count  of 
the  declaration  was  for  a  penalty,  the  second 
for  damages,  and  the  third  for  both.  Held,  that 
a  general  charge  that  in  order  to  a  recovery  the 
jury  must  be  satisfied  beyond  a  reasonable 
doubt,  was,  as  to  the  second  count,  erroneous. 
Bamet  v.  Bap,  83  Vt.  206. 

142.  Exceptions-^ Waiver.  When  the 
plaintiff  rests,  the  defendant  may  have  judg- 
ment upon  the  case  as  it  then  stands,  and  that 
judgment  is  subject  to  exception.  But  if,  by 
leave  of  court,  further  evidence  is  put  in  by  the 
excepting  party  and  the  case  varied,  the  orig- 
inal  exception  is  waived.  Drfggs  v.  Burton,  44 
Vt.  124.     Carr  v.  Manahan,  44  Vt.  246. 

VI.    The  Vebdiot. 

143.  Correcting  verdict.  Where  a  jury 
by  mistake  return  an  erroneous  verdict,  it  may 
be  corrected  by  the  court  on  inquiry  of  the 
jury  in  open  court ;  or  it  may  be  committed  to 
the  jury  again  to  correct  the  error,  although 
(as  in  this  case)  there  had  been  a  brief  and 
partial  separation.  Montgomery  v.  Maynard, 
88  Vt.  450. 

144 
be  set 


147.  Where  a  special  verdict  is  taken,  it  is 
the  duty  of  the  court  to  render  the  proper 
judgment  upon  the  facts  found  by  it ;  and  by 
such  verdict  an  error  in  directing  a  general  ver- 
dict, upon  other  grounds,  was  held  cured.    lb. 

148.  The  error  in  a  charge  upon  one  point 
may  be  cured,  or  become  immaterial,  by  a 
special  finding  of  the  jury  upon  some  other 
point.  DaeU  v.  Judge,  46  Vt.  666.  Hodge  v. 
Bennington,  48  Vt.  460. 

149.  When  the  issues  in  a  case  are  divisible 
and  distinct,  and  a  special  finding  of  the  jury 
on  one  issue  renders  the  other  immaterial,  then 
the  error  of  the  court  in  admitting  improper 
evidence  upon  such  other  issue,  and  applicable 
only  to  that,  becomes  immaterial,  and  the  judg- 
ment will  not  be  reversed  therefor.  Hodge  t. 
Bennington. 

150.  Immaterial  issue— Bepleader.  A 
verdict  set  aside  and  a  repleader  awarded, 
because  of  the  immateriality  of  the  issue.  Eddy 
V.  Cochran,  1  Aik.  869. 

151.  Veredicto  non  obstante.  The  defend- 
ant pleaded  in  justification,  as  an  officer,  an  exe- 
cution returnable  in  120  days.  The  plaintiff 
replied  that  the  execution,  as  issued,  was  return- 
able in  60  days  and  was  altered  to  120  days 
after  its  return ;  and  issue  was  joined.  The  court 
rejected  evidence  of  the  alteration,  and  rendered 
judgment  for  the  defendant.  Judgment  af- 
firmed;—for  that  the  issue  was  immaterial,  since 
the  defendant  was  justified  in  either  case,  the 
process  being  regular  on  its  face;  and  if  the 
evidence  had  been  admitted  and  the  issue  found 
for  the  plaintiff,  it  would  have  been  the  duty  of 
the  court,  not  to  award  a  repleader,  but  at  once 
to  give  judgment,  non  obstante  veredicto,  for  the 
defendant.     Gage  v.  Bamee,  11  Vt.  195. 

152.  In  order  to  sustain  a  motion  for  judg- 


ment for  the  plaintiff,  notwithstanding  a  ver- 

Harmless  error.    A  verdict  will  not '  diet  for  the  defendant  upon  his  plea,  the  plea 

aside  for  a  mistake  which  cannot  pre- '  must  not  only  be  defective,  but  must  havs 
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presented  an  immaterial  issue.  Where  the  plea 
presents  an  equitable  defense,  it  will  always  be 
sustained  after  verdict.  Chase  v.  Holton^  11 
Vt.  847.     Barney  v.  BUss,  2  Aik.  60. 

153.  To  a  plea  of  payment  after  a  debt  fell 
due,  and  on  a  day  named,  there  was  a  traverse 
of  payment  an  that  day,  in  the  words  of  the 
plea.  HM,  after  verdict,  that  the  traverse  did 
not  form  an  immaterial  issue,  and  was  sufficient. 
Stea/nu  v.  SUams,  32  Vt.  678. 

154.  Where  a  verdict  passes  for  the  plain- 
tiff, though  upon  a  defective  declaration,  the 
court  cannot  render  a  judgment  for  the  defend- 
ant, veredicto  non  obstante.  French  v.  Steele, 
14  Vt.  479.     27  Vt.  31. 

155.  A  judgment  veredicto  non  obstante  is 
never  rendered  for  the  defendant ;  and  it  is  only 
rendered  for  the  plaintiff  upon  the  confession 
in  a  plea  which  is  bad  in  substance.  Where 
the  issue  joined  upon  an  immaterial  replication 
is  found  for  the  defendant,  the  court  does  not 
know  for  whom  to  render  judgment,  and  either 
awards  a  repleader,  or  arrests  the  judgment 
upon  proper  motion.  Stoughton  v.  MoU,  15 
Vt.  162. 

156.  A  motion  for  a  judgment  non  obstante 
veredicto  is  necessarily  founded  on  the  record 
alone,  and  can  never  depend  on  any  state  of 
evidence  not  disclosed  by  the  record.  Snow  v. 
Conanty  8  Vt.  301.  Cobb  v.  Cowdery,  40  Vt.  27. 

157.  Motion  in  arrest.  It  is  doubtful 
whether  any  motion  in  arrest  can  be  sustained 
where  the  issue  is  tried  by  the  court.  BUss  v. 
Arnold,  8  Vt.  S52. 

158.  A  motion  in  arrest  cannot  be  sustained 
for  such  things  as  took  place  on  the  trial. 
Walker  v.  Sargeant,  11  Vt.  327. 

159.  A  decision  made  upon  demurrer  stands 
as  the  law  of  that  case  upon  a  motion  in  arrest, 
though  the  pleadings  have  been  changed.  Ross 
V.  Bank  of  BurUngton,  1  Aik.  43.    27  Vt.  699. 

VII.    Assessment  of  Damages. 

160.  After  judgment  by  default  or  nU  dieit, 
in  an  action  against  a  sheriff  for  an  escape  on 
execution,  the  damages  may  be  assessed  by  the 
clerk,  on  computation,  after  the  term.  Matter 
in  mitigation  of  damages,  as  the  poverty  of  the 
prisoner,  is  a  subject  for  the  jury  on  trial,  or 
motion  for  a  hearing  in  damages.  Weeks  v, 
Laitrence,  1  Vt.  433. 

161.  A  and  B  were  sued  for  a  joint  tres- 
pass. A  suffered  a  default  and  judgment 
passed  against  B  on  trial,  and  damages  were 
assessed  against  A  equal  to  the  damages 
recovered  against  B.  On  exceptions  taken  by  B, 
held,  that  there  was  no  error  in  the  judgment 
May  V.  BUss,  22  Vt.  477. 

162.  A  judgment  against  a  defendant,  with- 
out trial,  stands  as  if  judgment  had  been  ren- 
dered upon  a  demurrer  to  the  declaration,  and 


every  fact  alleged  in  the  declaration  which  it 
would  have  been  necessary  for  the  plaintiff  to 
establish  by  proof  to  entitle  him  to  a  judgment, 
is  regarded  as  established  by  the  judgment. 
Bradley  v.  Chamberlain,  31  Vt.  468. 

163.  Where  the  facts  thus  alleged  furnish  of 
themselves  a  rule  of  damages,  as  in  an  action 
upon  a  note  of  hand,  or  any  other  contract 
which  must  be  proved  precisely  as  alleged,  the 
plaintiff  is  prima  fade  entitled,  upon  a  hearing 
for  assessment  of  damages,  to  the  amount  of 
damages  indicated  by  this  rule.    lb. 

164.  A  judgment  against  a  defendant, 
though  without  trial,  determines  the  plaintiff's 
right  to  recover  some  damages, at  least  nominal; 
but  whether  more  or  not,  is  a  question  fully 
open  for  trial  and  evidence  on  both  sides  upon 
the  assessment  of  damages,  as  if  such  prelimin- 
ary judgment  had  not  been  rendered.  lb. 
ChamberUn  v.  Murphy,  41  Vt.  110. 

165.  On  the  as  sessment  of  damages,  after 
a  preliminary  judgment,  evidence  which  goes 
only  to  the  right  of  recovery  is  not  admissible ; 
but  it  is  no  objection,  in  such  case,  to  evidence 
which  is  relevant  to  the  question  of  damages, 
that  it  would  also  have  been  legitimate  upon 
the  main  question  if  that  had  been  tried,  and 
would  even  have  prevented  a  judgment.  Chatn- 
berlin  v.  Murphy. 

> 
For  trials  in  criminal  cases,  see  Crimes  ;  in 
particular   actions,    see  Action— and    special 
titles,  as  Assumpsit,  Trespass,  &c. 

See,  also.  Evidence;  Witness;  Practice; 
Pleading;  Variance;  and  special  subjects, 
as  HiOHWATs,  Railroads,  Paupers,  &c. 


TROVER. 

I.  For  What  the  Action  Lies. 

II.  The  Plaintiff's  Title. 

III.  What  is  a  Conversion. 

rv.  Defense. 

I.    For  What  the  Action  Lies. 

1.  (Generally.    For  all  personal  chattels. 

2.  Secnrities  —  Papers.  Trover  for  a 
promissory  note  lies  in  favor  of  the  maker 
against  the  payee  where  it  is  wrongfully  with- 
held, or  transferred  after  payment.  Buck  v. 
Kent,  8  Vt.  99.     Pierce  v.  Qilson,  9  Vt.    216. 

3.  So,  by  two  makers  of  a  joint  and  several 
note,  though  one  is  surety  for  the  other.  Spen- 
cer V.  Dearth,  43  Vt.  98. 

4.  So,  also,  for  the  plaintiff's  note  loaned  to 
the  defendant,  which  the  defendant  paid,  and 
then  claimed  of  the  plaintiff.  Park  v.  ifc« 
Daniels,  37  Vt.  694. 
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5.  The  same  law  as  to  a  mortgage  deed ; 
and  it  is  no  objection  to  the  action  that  the  fact 
of  payment  is  disputed.  Olfosan  v.  Otr^n,  85 
Vt.  590.  Spencer  ▼.  Dearth,  48  Vt.  »8— disap- 
proving dicta  in   Pierce  v.  OiUon,  9  Vt.  221. 

6.  So,  as  to  a  bond.  Bullock  v.  Roger$,  16 
Vt.  294. 

7.  Trover  lies  for  a  check  in  behalf  of  him 
whose  property  it  is,  whether  payable  to  him 
or  indorsed  to  him,  or  not.  Tilden  v.  Brown, 
14  Vt.  164. 

8.  Also  by  a  judgment  creditor  for  a  writ  of 
execution  which  he  had  sued  out,  and  which 
the  defendant  wrongfully  detained, although  the 
execution  had  expired  before  suit  brought. 
Keeler  v.  FatseU,  21  Vt.  539. 

II.    The  Plaintiff's  Title. 

9.  In  order  to  maintain  trover  (or  trespass) 
the  plaintiff  must  have  had,  at  the  time  of  the 
injury  complained  of,  either  the  actual  custody 
of  the  thing  injured  or  taken,  or  a  property  in 
it,  either  general  or  special,  with  the  right  to 
immediate  possession.  Swift  v.  Mo%eley,  10  Vt. 
208.  84  Vt.  169.  Instance  of  trover  by  bailee 
against  bailor.    Eickok  v.  Buck,  22  Vt.  149. 

10.  Naked  possession,  whether  rightful  or 
obtained  by  force  or  fraud,  is  a  sufficient  title 
to  sustain  ^rover  against  a  mere  stranger 
Knapp  V.  Winchester,  11  Vt.  361. 

11.  The  plaintiff  in  trover  cannot  stand 
upon  a  possession  which  he  has  voluntarily 
surrendered,  though  under  protest,  but  is  remit 
ted  to  his  right  of  property.    /5. 

12.  The  receiptor  of  property  attached,  who 
has  actual  possession  of  it  for  safe  keeping,  may 
sustain  trover  for  it  against  a  third  person  who 
takes  it  out  of  his  possession.  Thayer  v. 
ffutchinson,  18  Vt.  604.     17  Vt.  638. 

13.  Where  the  plaintiff  bailed  certain  per- 
sonal property  for  three  years,  but  with  a  stip- 
ulation that  he  might  take  it  back  at  any  time 
**on  his  request"  ',—ffeld,  that  he  had  such  right 
to  inmiediate  possession  as  to  sustain  trover 
against  the  defendant,  who,  within  the  three 
years,  attached  the  property  as  that  of  the  bailee. 
Batehelder  v.  Warren,  19  Vt.  371.  23  Vt. 
283. 

14.  The  plaintiff  owned  certain  wood  which 
stood  under  an  attachment  by  copy  in  the  town 
clerk's  office,  but  was  not  removed.  The 
defendant  without  authority  drew  away  and 
converted  the  wood.  Held,  that  as  general 
owner  the  plaintiff  could  maintain  trover  there- 
for ;  but  the  court  ordered  a  stay  of  execution 
until  the  lien  of  the  attachment  should  be 
ended.  Mussey  v.  Perkins,  86  Vt.  690.  See 
Briffga  v.  Taylor,  86  Vt.  67. 

See  Trespass,  III.    Possession. 


III.    What  is  a  Convbrsion. 

15.  Definition.  In  the  sense  of  the  law  of 
trover,  a  conversion  consists  either  in  the 
appropriation  of  the  property  to  the  party's  own 
UbC  and  beneficial  enjoyment,  or  in  its  destruc- 
tion, or  in  exercising  dominion  over  it  in  exclu- 
sion or  defiance  of  the  owner's  right,  or  in  the 
withholding  the  possession  from  the  owner 
under  a  claim  of  title  inconsistent  with  liia. 
Kellogg,  J.,   in  Tinker  v.  MarriU,  89  Vt.  480. 

16.  A  conversion,  when  applied  to  the 
action  of  trover,  imports  an  unlawful  act,  and 
not  a  mere  non-feasance.  The  action  will  not 
lie  for  mere  neglect  in  keeping  and  taking  suit- 
able care  of  property  attached,  or  bailed, 
whereby  it  becomes  damaged,  lost  or  destroyed. 
The  remedy,  in  such  case,  is  an  action  on  the 
case  for  negligence,  or  upon  the  contract,  if 
any.  lb,  477.  Abbott  v.  Kimball,  19  Vt,  551. 
NuU  V.  Wheeler,  80  Vt.  486. 

17.  Instances.  The  master  employed  to 
run  a  vessel  which  became  wrecked,afterward8, 
without  license  of  the  owner,  loaned  to  the 
defendant  an  anchor  of  the  vessel,  and  it  was 
used  by  him  to  its  injury.  Held,  to  be  a  con- 
version by  each.    Bice  v.  Clark,  8  Vt.  109. 

18.  Case  of  a  conversion  in  troTer,  where 
the  plaintiff  might,  at  his  election,  have  treated 
it  as  a  sale  and  delivery.  Holland  v.  Osgood,  8 
Vt.  276. 

19.  The  pledging  of  property  in  one's  pos- 
session, which  belongs  to  another,  without 
authority  of  the  owner,  is  a  conversion  by  both 
the  pledgor  and  pledgee,  whether  the  pledgee 
was  aware  of  the  real  state  of  the  title  or  not. 
Thrall  v.  Lathrop,  80  Vt.  807. 

20.  In  such  case,  or  in  case  of  a  sale,  a  joint 
action  of  trover  lies  against  both  parties  to  the 
transaction.  Grant  v.  KiTig,  14  Vt.  867. 
Buckmwfter  v.  Mouier,  21  Vt.  204. 

21.  The  plaintiff  purchased  of  the  defend- 
ant his  mail  contract  and  stage  property,  and 
it  was  stipulated  that  the  poslmaster  at  M 
should  retain  all  the  government  chedis  or 
drafts  to  be  sent  to  the  defendant  and  should 
deliver  them  to  the  plaintiff ;  and  the  defend- 
ant so  directed  the  postmaster  at  M.  The 
defendant  obtained  one  of  such  checks,  after- 
wards issued,  and  converted  it  to  his  own  use. 
Held  (three  judges  to  two),  that  the  defendant 
was  liable  in  trover  therefor.  TUden  v.  Brown^ 
14  Vt.  164. 

22.  In  an  action  of  trover  for  a  v^ch,  the 
court  cliarged  that  the  defendant  was  liable,  if 
the  watch  was  disposed  of  by  some  other  per- 
son than  the  defendant  upon  an  understanding 
with  the  defendant  that  he  was  to  share  in  the 
avails,  and  he  did  so.  Held  correct ;  and  that 
the  charge  must  be  understood  as  connecting 
the  understanding  referred  to  with  the  disposi- 
tion of  the  watch,  as  well  as  with  the 
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ing  in  the  avails.    Johnson  v.  Powers^  40  Vt. 
611. 

23.  Where  the  defendant  shut  up  the  plain- 
tilTs  turkeys  with  his  own,  and  reftised  to  let 
the  flock  at  large  so  that  the  plaintifiTs  could  be 
identified  ;—-ff<fW,  that  this  was  a  conversion, 
although  the  defendant  offered  to  deliver  a  cer- 
tain  number,  such  as  the  plaintiff  might  select, 
but  a  less  number  than  the  plaintiff  claimed  and 
in  fact  owned.  Leonard  v,  Belknap^  47  Vt. 
602. 

24.  Officer's  receipt.  If  an  officer  attaches 
property,  and  bails  it  to  a  receiptor  who  refuses 
to  deliver  it  on  request,  trover  lies  against  the 
receiptor.  Sibley  v.  Storey,  8  Vt.  15.  Pettee 
V.  Jiareh,  15  Vt.  454.  Brown  v.  Oleed,  83  Vt. 
147.     Tinker  v.  Morrill,  89  Vt.  479. 

25.  Necessity  of  demand.  Where  one 
purchases  personal  property  of  a  person  in  pos- 
session of  it,  but  who  is  not  the  true  owner  and 
has  no  right  to  sell  it,  and  the  purchaser  takes 
possession  claiming  title  to  it  as  owner  and  puts 
it  to  use,  this  is  an  actual  conversion  and  makes 
him  liable  in  trover  to  the  owner,  without  any 
demand  omottee,  though  he  purchased  in  good 
faith  of  one  whom  he  supposed  to  be  the  owner 
and  entitled  to  sell  it.  Riford  v.  Montgomery,  7 
Vt.411.  OrantY.  King,\^\i,m:,  Deeringv. 
AueUn,  84  Vt.  880v  BuekUn  v.  BeaU,  88  Vt. 
658;  and  see  Swift  v.  Moseley,  10  Vt.  208. 
Thrall  v.  Lathrop,  80  Vt.  807. 

26.  The  purchaser  of  stolen  goods  who 
resells  them,  is  liable  in  trover  to  the  true  owner 
without  any  previous  demand  and  refusal, 
though  he  acted  in  good  faith.  Courtis  v  Caf^e, 
82  Vt.  282. 

27.  Demand  and  reftisal.  A  demand  and 
refusal  is  not  a  conversion,  but  only  evidence  of 
a  conversion,  and  only  evidence  thereof  when 
the  party  might  have  delivered  the  property  if 
he  would ;  but,  under  these  circumstances,  it 
is  plenary  evidence  of  the  fact  of  a  conversion 
having  been  committed,  and,  unexplained,  is 
equivalent  to  a  conversion.  The  fact  that  the 
property  afterwards  goes  to  the  owner's  use 
only  goes  in  mitigation  of  damages.  Irish  v 
Clcyes,  8  Vt.  80. 

28.  A  demand  and  refusal  is  only  evidence 
of  a  conversion,  where  the  defendant  was  in 
such  a  condition  that  he  might  have  delivered 
the  property  if  he  would.  Kellogg,  J.,  in 
Tinker  v.  MorHll,  89  Vt.  480. 

29.  A  demand  and  refusal  to  deliver  is  not  a 
conversion,  nor  evidence  of  a  conversion,  when 
the  party  upon  whom  the  demand  is  made  had 
not  the  article  in  his  possession,  or  power  to 
deliver.  Buck  v.  Ashley,  87  Vt.  475.  Biee  v. 
Clark,  8  Vt.  109.  Irish  v.  Cloyes,  8  Vt.  80. 
Knapp  V.  Winchester,  11  Vt.  851.  Tale  v. 
Saunders,  16  Vt.  248.  Tinker  v.  MorHll,  89 
Vt.  477. 

30.  In  the  action  of  trover,  a  rightful  demand 


and  a  wrongful  refusal  are  in  law  a  conversion. 
Peck,  J.,  in  Oragg  v.  ffull,  41  Vt.  222. 

31.  Oharacter  of  demand.  Where  one 
entitled  to  demand  of  the  defendant  certain 
articles  or  a  certain  amount  of  property, 
demands  more  than  he  is  entitled  to,  the  defend- 
ant is  not  justified  in  omitting  to  deliver  that 
part  of  the  property  which  is  rightfully 
demanded ;  but  where  the  demandant  refuses 
to  receive  any  part  unless  he  can  have  the 
whole,  and  he  is  not  entitled  to  the  whole,  the 
defendant  is  excused  from  tendering  any  part 
of  it,  as  he  is  not  bound  to  do  a  nugatory  act. 
Oragg  v.  HuU,  41  Vt.  217. 

32.  A  party  is  entitled  to  a  reasonable  time 
to  deliver  property  after  rightful  demand,  where 
there  is  no  denial  of  the  demandant's  right  and 
no  refusal.  What  is  such  reasonable  time  would 
depend  in  a  measure  upon  the  distance  of  the 
property  from  the  place  of  demand.    lb, 

33.  A  charge,  in  such  case,  leaving  to  the 
jury  to  say  whether  *'  they  were  satisfied  that 
the  defendant  had  sufficiently  accounted  for  his 
neglect  or  refusal  to  deliver  the  property,  Ac," 
was  held  too  indefinite,  and  as  leaving  law  and 
fact  combined  to  the  jury.    lb, 

34.  What  is  not  a  conversion.  Merely 
claiming  title  to  property  taken  by  an  officer 
and  advertised  to  be  sold  on  execution  and  for- 
bidding him  to  sell  it,  where  the  party  had  no 
control  or  possession,  was  held  not  to  amount 
to  a  conversion ;  and  that  a  previous  actual 
appropriation  of  a  part  of  it,  did  not  vary  the 
question  as  to  the  remainder.  Lowry  v.  Walker, 
4  Vt.  76. 

35.  The  owner  of  property  attached  as  the 
property  of  another,  cannot  maintain  trover 
against  the  officer  when  he  neither  took  actual 
custody  and  possession,  nor  any  receipt,  and 
where  the  owner  was  never  disturbed  in  his 
possession,  but  used  and  appropriated  the  prop- 
erty  to  his  own  benefit.  Amadon  v.  Myers,  6 
Vt.  808.  18  Vt.  194.  Hart  v.  Hyde,  5  Vt. 
881. 

36.  A  mere  assertion  of  ownership  of  prop- 
erty, unless  made  in  view  of  the  property  and 
in  the  presence  of  the  owner  and  in  order  to 
deter  him  from  exercising  his  just  control  over 
it,  is  not  evidence  of  a  conversion  in  trover,  and 
should  not  go  to  the  jury.  Irish  v.  Cloyes,  8 
Vt.  80. 

37.  Where  the  lessee  of  certain  sheep  sold 
them  to  the  lessor  and  received  payment  there- 
for, the  lessor  knowing  them  to  be  the  same 
sheep  leased  by  him  ]—Beld,  that  this  was  not 
a  conversion  for  which  the  lessor  could  main- 
tain trover.    Downer  v.  Bowell,  24  Vt.  848. 

38.  W  being  the  apparent  but  not  the  real 
owner  of  a  cow  in  his  possession,  bargained 
witii  the  defendant  that  he  should  keep  the  cow 
for  W  through  the  winter  and  should  have  the 
right  then  to  purchase  the  cow  by  paying  W 
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f  20,  unless  W  should  at  that  time  pay  him  ^\S 
for  the  keeping.  The  cow  went  into  the  pos- 
session of  the  defendant,  but  W,  who  lived  in 
the  same  bouse  with  the  defendant,  had  the  sole 
use  and  benefit  of  the  cow.  In  an  action  of 
trover  by  ^the  real  owner  of  the  cow,  —Held, 
that  there  was  no  evidence  of  a  conversion  by 
the  defendant.  Deering  v.  Axutin^  84  Vt. 
380. 

39.  It  is  merely  a  breach  of  contract,  and 
not  a  conversion  of  an  article  of  property  bor- 
rowed, to  refuse  to  return  it  on  demand,  as 
agreed,  to  the  place  from  which  it  was  taken 
when  borrowed — the  borrower  making  no  claim 
to  it  and  not  objecting  to  the  owner's  taking  it. 
Farrar  v.  RoXUtm,  87  Vt.  295. 

As  to  conver^ian  by  a  bailee,  see  Bailment. 

IV.    Defense. 

40.  The  plaintiff  had  wrongfully  got  pos- 
<«ession  of  the  property  of  A,  and  detained  it. 
A  brought  suit  against  him  and  attached  the 
same  property,  which  the  attaching  ofilcer 
delivered  to  A,  and  A  then  discontinued  his 
suit.  In  trover  against  the  officer  for  a  refusal 
thereafter  to  re-deliver  the  property  to  the  plain- 
tiff,  on  demand  ;—IIeldy  in  the  absence  of  evi- 
dence that  the  defendant  was  privy  to  the  pur- 
pose of  A  in  bringing  his  suit  merely  to  get 
possession  of  the  property,  and  upon  the 
assumption  that  the  defendant  acted  in  good 
faith  in  making  the  attachment,  that  the  de- 
livery of  the  property  to  A,  the  right  owner, 
was  a  defense.  Mullen  v.  STierman^  87  Vt. 
498. 

41.  Trover  for  a  wagon.  The  defendant, 
as  sheriff,  tiad  attached  a  wagon  in  the  posses- 
sion of  R,  as  the  property  of  R,  but  which  was 
in  fact  the  property  of  the  plaintiff,  and  had 
removed  the  wagon,  and  the  plaintiff  had 
demanded  it,  and  the  defendant  had  refused  to 
surrender  it.  Afterwards,  the  defendant  asked 
the  plaintiff  what  he  claimed  about  the  wagon ; 
and  the  plaintiff  replied  that  he  wanted  it 
returned  to  R  where  it  was  taken  from— that 
was  all  he  claimed  about  the  wagon.  The  next 
morning  the  defendant,  by  direction  of  the 
attaching  creditor,  returned  the  wagon  to  R. 
Held^  that  it  was  a  question  for  the  jury,  upon 
such  evidence,  whether  it  was  the  understanding 
between  the  parties  that  such  return  was  to  be 
a  discharge  of  all  claim  for  the  taking  and 
detention  of  the  wagon,  as  well  as  for  the  wagon 
itself ;  and  if  the  jury  should  so  find,  then  such 
return  was  a  full  answer  to  the  plaintiff's 
claim ;  that,  upon  such  facts,  the  acceptance 
of  the  wagon  by  the  plaintiff  would  be  unneces- 
sary, and  an  immaterial  fact ;  and  therefore  the 
court  below  erred  in  their  charge,  that  if  the 
wagon  was  returned,  and  accepted  by  the  plain- 
tiff, that  would  diminuh  the  damages  to  the 


ext<*nt  of  the  value  of  the  wagon — a  double 
error.     Spalding  v.  Stewart,  38  Vt.  78. 

42.  Plea.  A  special  plea  in  trover  which 
amounts,  in  legal  effect,  to  a  denial  of  the  con- 
version, amounts  to  the  general  issue  and  is 
bad  on  special  demurrer.  Turmr  v.  Waido^  40 
Vt.  51. 

See  Damages. 
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In  What  Cases  the  Pkocess  Lies,  ajid 
What  mat  be  Reached  by  It. 

II.      PROCEDrEE. 

I.    In  What  Cases  the  Prooess  Lies,  and 
What  may  be  Reached  by  It. 

1.  Plaintiff  most  be  a  creditor.  A  per- 
son  claiming  damages  for  a  conversion  of  his 
property  is  not  a  creditor,  in  the  meaning  of  the 
trustee  act.     Hutchinson  v.  Lamb,  Brayt.  234. 

2.  Defendant  an  inhabitant.  To  bring 
a  case  within  the  statutes  as  to  absconding  and 
concealed  debtors,  as  they  existed  in  1826,  the 
debtor  must  have  been  an.  inhabitant  of  this 
State.     Austin  v.  Palmer,  2  Vt.  489. 

3.  Where  a  single  man,  having  a  usual 
place  of  resort  as  a  home  in  New  Hampshire, 
came  into  this  State  under  a  contract  to  teach  a 
school  for  three  months,  leaving  his  chest  of 
clothes  in  New  Hampshire  and  going  there  once 
or  twice  during  his  term  to  exchange  them,  and 
at  the  expiration  of  his  term  returned  there ; — 
Held,  that  he  had  not  thereby  become  **an  inhab- 
itant" of  this  State  within  the  meaning  of  the 
statute  as  to  absconding  or  removing  debtors. 
Boardman  v.  Biekford,  2  Aik.  845.     7  Vt.  410. 

4.  Trustee  a  resident.  A  person  residing 
without  this  State,  coming  within  it  for  a  tem- 
porary purpose,  is  not  liable  to  be  summoned 
as  trustee  of  an  absconding  or  absent  debtor. 
Boaster  v.  Vineent,  6  Vt.  614. 

5.  It  is  no  objection  to  a  trustee  action  that 
the  plaintiff  and  defendant  are  citizens  of 
another  State,  the  trustee  being  a  resident  of 
this  State.  Chase  v.  Houghton,  16  Vt.  594. 
Ward  V.  Morrison,  25  Vt.  698. 

6.  Absconding,  &c.  The  principal  debtor 
may  plead  in  abatement  that  he  was  not  an 
absconding  or  concealed  debtor.  Austin  v. 
Palmer,  2  Vt.  489~overruling  Strong  v.  Allen, 
Brayt.  282 ;  and  Qaffield  v.  Enos,  Brayt.  284. 

7.  One  sued  as  trustee  of  an  absconding  or 
concealed  debtor  may  plead  in  bar  that  the 
debtor  is  not  an  absconding  or  concealed 
debtor.  Emerson  v.  Paine,  9  Vt.  271.  16 
Vt.  468. 

8.  The  trustee  process  cannot  be  sustained 
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against  a  partnership  as  absconding  or  con- 
cealed debtors,  unless  all  of  the  members  have 
absconded,  or  kept  concealed.  Le€tch  ▼.  Cook, 
10  Vt.  289. 

9.  Joinder.  Several  persons  having  dis- 
tinct  interests  cannot  be  joined  as  trustees  in  the 
same  trustee  process.  AUd'Mon  v.  Minor ^  1 
Tyl.  122.    (Changed  by  statute.) 

10.  Town.  A  town  cannot  be  held  as 
trustee  of  an  absconding  or  concealed  debtor. 
Bradley  v.  Riohmond,  6  Vt.  121.  (Changed 
by  j9tatute.) 

11.  Partnenliip.  If  different  trustees  are 
summoned  generally,  they  are  liable  as  trustees 
for  all  their  debts  to  the  principal  debtor,  both 
joint  and  several ;  but  not  for  partnership 
effects  held  by  other  partners,  not  named  in  the 
writ,  unless  such  effects  specifically  described. 
PeUes  V.  Spalding,  21  Vt.  66.  28  Vt.  741.  42 
Vt.  172-4. 

12.  The  debt  due  from  a  partnership,  a  part 
of  whose  members  reside  in  this  State  and  part 
in  another,  can  be  attached  by  trustee  process 
in  case  th^  partnership  was  formed,  and  the 
business  of  the  firm  was  transacted,  and  the 
partnership  debt  was  payable,  in  this  State. 
Peek  V.  Bamum,  24  Vt.  75. 

13.  Where  one  is  summoned  as  a  trustee 
individually,  and  not  as  a  member  of  a  firm, 
and  where  the  other  members  of  the  firm  are 
not  named  in  the  writ,  nor  summoned,  he  is  not 
bound  to  disclose  or  answer  as  to  the  indebted- 
ness of  the  firm  of  which  he  may  be  a  member, 
nor  will  the  process  reach  such  debt  of  the 
firm.  Knapp  v.  Levanwap,  27  Vt.  298.  Zaw- 
$on  V.  Bradley,  42  Vt.  165, 178. 

14.  Where  persons  sununoned  as  trustees 
are  summoned  only  as  partners,  the  effects  or 
credits  in  the  hands  of  one  of  them  individually 
are  not  attached,  and  cannot  be  held.  Coverly 
v.  Braynard,  28  Vt.  788.    42  Vt.  174. 

15.  Co-partnership  funds  cannot  be  attached 
by  trustee  process  for  the  separate  debt  of  one 
of  the  partners,  where  the  other  part  owner 
objects,     Towne  v.  Leaeh,  82  Vt.  747. 

16.  The  defendant  contracted  in  his  own 
name  with  the  alleged  trustee  to  build  a  bridge 
for  him.  W  was  in  fact  a  partner  with  the 
defendant  in  the  transaction,  but  the  trustee 
had  no  knowledge  of  this.  The  defendant  and 
W  did  the  work  together  as  partners.  In  a  suit 
against  the  defendant  alone  for  his  sole  indebt- 
edness i—ffeldy  that  the  trustee  was  not  charge- 
able, for  that  his  indebtedness  was  to  the  defend- 
ant and  W  jointly.  Bartlett  v.  Woodwardy  46 
Vt.  100. 

17.  Where  one  partner  assigned,  in  payment 
of  his  individual  debt,  a  promissory  note  be- 
longing  to  his  firm ; — Held,  that  the  assignee  was 
not  liable  for  the  note,  or  iU  proceeds,  as  trus- 
tee of  the  firm  in  a  trustee  action  by  the  cred- 
itors of  the  firm.    Huntoon  v.  Dow,  29  Vt.  216. 


18  Joint  debt.  A  joint  debt  due  to  two  or 
more  persons  cannot  be  attached  by  trustee 
process  in  a  suit  against  only  one  of  them ;  and 
the  trustee  will  in  such  case  be  discharged 
when  knowledge  of  the  fact  is  brought  to  the 
court,  although  by  a  claimant  who  has  no  title. 
Fairchild  v.  Lampson,  87  Vt.  407.  Bartlett  v. 
Woodwa^dy  46  Vt.  100.  Toime  v.  Leaehy  82 
Vt.  747. 

19.  Joint  and  several  interests.  Where 
two  or  more  are  summoned  as  trustees,  following 
the  statute  form,  with  nothing  in  the  writ 
added  to  indicate  in  what  capacity  they  are 
required  to  disclose,  whether  as  to  their  joint 
or  their  several  liability,  they  are  before  the 
court  in  both  capacities,  and  are  chargeable  for 
all  their  indebtedness  to  the  principal  debtor, 
joint  as  well  as  several,  if  all  the  joint  debtors 
arc  before  the  court  as  trustees.  Lamaon  v. 
Bradleyy  42  Vt.  165. 

20.  On  a  default  in  such  case,  the  court 
may  render  judgment  against  the  trustees 
severally,  or  jointly,  for  the  full  amount  of  the 
recovery  against  the  principal  defendant.    lb, 

21.  The  defendant  and  the  claimant,  being 
joint  equal  owners  of  a  quantity  of  cheese,  put 
it  in  the  hands  of  the  trustee  for  sale,  he  to  pay 
to  each  his  share  of  the  avails.  Heldy  that  the 
defendant's  «hare  of  the  avails  could  be  held  by 
the  trustee  process.  Piper  v.  Hanleyy  48  Vt. 
479. 

22.  Specific  chattels  in  common.  Where 
specific  chattels,  owned  in  common  by  two 
persons,  are  in  the  hands  of  a  third  person,  the 
interest  of  one  part  owner  may  be  attached  by 
trustee  process  in  a  suit  against  him.  Bartlett 
V.  Woody  82  Vt.  872. 

23.  Officer.  An  oflScer  having  money  in 
his  hands  collected  on  an  execution,  may  be 
held  as  trustee  of  the  execution  creditor  though 
the  money  has  not  been  demanded.  Hurlburt 
V.  HickSy  17  Vt.  198.  Bullard  v.  ffieks,  lb, 
198. 

24.  So,  for  coin,  bank  bills  or  money 
attached  on  mesne  process  and  remaining  in  the 
attaching  officer's  hands  after  settlement  of  the 
suit,  he  may  bo  held  as  trustee  of  the  defend- 
ant.   Lotejoy  v.  Lee,  85  Vt.  480. 

25.  Also,  for  a  surplus  in  his  hands  arising 
from  a  sale  on  attachment  or  execution,  where 
the  attachment  has  been  dissolved,  or  the  execu- 
tion satisfied.  lb,  Adams  v.  Lane,  88  Vt. 
640. 

26.  An  ofiicer  held  bank  bills  attached  by 
him  in  a  suit  which  had  been  settled,  the  debtor 
having  acquiesced  in  the  attachment.  Held, 
that  the  officer  could  not  shield  himself  from 
liability  as  trustee  of  the  debtor,  by  claiming 
that  the  attachment  was  effected  by  a  tresx>as8 
upon  the  person  of  the  debtor.  Lovejoy  v.  Lee, 
35  Vt.  480. 

27.  A  co-plaintiff  may  be  summoned  and 
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held  as  truBtco  (G.  B.  c.  84,  s.  2).     Ijyman  v. 
Wood,  42  Vt.  118. 

28.  Ordinarj  attachment.  Persomd 
property  of  a  debtor  in  the  poeseBBion  of  a  third 
person  may  be  attached  by  the  trustee  process, 
although  in  all  respects  open  to  the  ordinary 
process  of  attachment,  and  although  the  trustee 
has  no  claim  to  or  lien  upon  the  property. 
Bnmm  v.  Datu,  18  Vt.  211.     80  Vt.  189. 

29.  Nature  of  claim  againtt  trustee.  It 
has  been  held  sufficient  under  all  our  trustee 
statutes,  that  the  claim  upon  the  trustee  was  a 
legal  debt  by  contract,  that  it  belonged  to  the 
principal  defendant,  and  that  he  had  a  right  to 
have  it  enforced  by  an  action  at  law,  if  necessary. 
The  creditor  cannot  by  this  process  pursue  a 
mere  equity  claim  against  the  trustee,  and  sucli 
as  isenforcible  only  in  a  court  of  chancery ;  nor 
can  such  claim  be  asserted  by  the  trustee  against 
the  defendant.  WeUer  v.  WelUr,  18  Vt.  56 
(1844.)    Hoyt  v.  Stoip,  13  Vt.  129. 

30.  It  is  sufficient  to  charge  one  as  trustee, 
that  the  principal  debtor  has  deposited  property 
with  him,  or  that  he  is  indebted  to  the  principal 
debtor,  though  something  further— as,  a  de- 
mand—be requisite  to  constitute  a  right  of 
action  by  the  principal  debtor.  Corey  v.  Powers, 
18  Vt.  587. 

31.  One  is  not  necessarily  chargeable  as 
trustee  because  the  principal  debtor  may  have  a 
cause  of  action  against  him  in  assumpsit,  as,  to 
recover  for  usury  paid ;  or  for  money  obtained 
by  an  oppressive  agreement;  or  for  a  fraud 
practiced  ;  or  for  failure  to  perform  a  duty  as  a 
professional  man,  mechanic,  or  common  carrier. 
These  are  not  **  credits  intrusted,"  &c. 
Barker  v.  Esty,  19  Vt.  181.  Fieh  v.  Field,  19 
Vt.  141. 

32.  To  charge  a  trustee,  the  principal  debtor 
must  have  a  cause  of  action  against  him.  The 
attaching  creditor  takes  the  place  of  the  principal 
debtor ;  and  if  there  is  no  cause  of  action, there 
is  no  right  to  be  attached.  Kettle  v.  Hartey,  21 
Vt.  801. 

33.  In  order  to  hold  one  chargeable  as  trus- 
tee, there  must  be  a  debt,  or  fiduciary  obliga- 
tion on  his  part,  and  not  a  mere  tort,  or  breach 
of  duty.  Held,  that  the  liability  of  a  constable 
to  the  execution  creditor  for  breach  of  official 
duty  in  respect  to  the  collection  of  the  execution, 
he  having  received  no  money,  cannot  be  so 
attached.    Hemmenway  v.  Pratt,  28  Vt.  882. 

34.  Oontingency.  A  contingency  which 
affects  the  debt  itself,  will  prevent  its  being 
held  on  trustee  process  ;  and  this  was  so  under 
the  statute  of  1797.  Burke  v.  WhiUomb,  18  Vt. 
421.     18  Vt.  44. 

35.  The  maker  of  a  note  payable  upon  a 
contingency  being  summoned  as  trustee  of  the 
payee,  it  appeared  that  after  service  of  the 
trustee  process  and  while  it  rested  in  contin- 
gency, it  was  ^ssign^d  to  a  tbird  person  and 


notice  thereof  given  to  the  maker,  but  that  it 
became  absolute  before  disclosure.  Heid,  that 
the  maker  was  not  chargeable  as  trustee.   lb, 

36.  This  **  contingency  *'  must  be  such  as  to 
affect  the  debt  itself,  and  not  simply  the  liabiU 
ity  of  the  trustee  to  have  the  effects  or  credits 
called  out  of  his  hands  in  a  particular  manner ; 
or  which  affects  only  the  mode  and  time  of 
accounting.  Downer  v.  CurtU,  25  Vt.  650.  40 
Vt.  241. 

37.  If  the  liabilit}^  is  certain,  and  the  debt 
uncertain  only  as  to  the  amount,  it  is  not  con- 
tingent within  the  meaning  of  the  statute. 
Dotrner  v.  Topliff,  19  Vt.  399. 

38.  Money  deposited  with  one  as  security 
for  becoming  bail  for  the  depositor,  is  not  a 
**  credit  "  or  money  due  depending  upon  a  con- 
tingency, under  G.  8.  c.  84,  s.  6 ;  but  is  rather 
*'  effects"  of  the  depositor  in  the  hands  of  the 
depositary,  and  is  subject  to  trustee  process, 
while  so  held  on  deposit,  for  the  debts  of  the 
depositor ;  and  the  depositary  is  chargeable  as 
trustee  when  discharged  from  his  liability  as 
bail,  deducting  his  claims  for  indemliity.  ElUe 
V.  Goodnow,  40  Vt.  237. 

39.  Where  the  trustee,  as  payment  of  his 
indebtedness  to  the  principal  debtor,  had  given 
orders  upon  his  own  debtor  for  payment  to  the 
trustee,  and  to  charge  the  same  to  the  trustee's 
account  •,—IIeld,  that  the  liability  of  the  trustee 
was  only  contingent  upon  reasonable  demand 
of  pajrment  of  the  orders,  refusal,  and  notice 
given  back ;  and  that  before  presentment  of  the 
orders  he  was  not  chargeable  as  trustee.  Sibley 
V.  Frost,  28  Vt.  852. 

40.  A  promissory  note  with  this  condition  : 
''  I  am  at  my  option  about  paying  the  principal 
of  this  note  while  I  pay  the  interest  annually" 
— was  held  subject  to  be  attached  by  trustee 
process.     Fay  v.  Smith,  25  Vt.  610. 

41.  Defendant's  title  and  right.  In  order 
to  charge  one  as  trustee,  the  goods,  effects  and 
credits  of  the  principal  defendant  in  the  hands  of 
the  trustee  must  bilong  to  the  principal  defend- 
ant in  his  own  right.  Boyden  v.  Ward,  88  Vt. 
628. 

42.  The  estate  of  an  intestate  was  appraised 
by  the  committee  at  less  than  $800,  and  was 
assigned  by  the  probate  court  to  the  defendant, 
widow  of  the  intestate,  and  administratrix, 
under  G.  8.  c.  58,  s.  1.  A  debt  due  the  intes- 
tate was  not  inventoried.  Ko  commissioners  of 
claims  were  appointed.  After  the  assignment 
and  within  three  months  after  the  granting  of 
administration,  a  creditor  of  the  estate  brought 
this  suit  before  a  justice  and  summoned  said 
debtor  of  the  estate  as  trustee,  and  got  judg- 
ment by  default  against  the  defendant,  and  a 
judgment  against  the  trustee  from  which  the 
the  trustee  appealed.  Held,  that  the  trustee 
was  not  chargeable ;  1st,  That  the  proceedings 
in  the  prol)ate  court  barred  any  proceedings  in 
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a  common  law  court ;  2nd,  Tliat  the  adminis- 
tratrix was  not  liable  without  an  order  for  the 
payment  of  the  debts,  and  that  the  judgment 
against  her  was  not  a  judgment  against  the 
estate ;  3d,  That  the  debt  of  the  trustee  was 
not  due  to  the  defendant  in  her  own  right,  but 
in  trust,  and  therefore  not  attachable.    Ih. 

43.  The  maker  of  a  promissory  note  payable 
to  a  married  woman,  and  given  for  her  separate 
property,  cannot  be  held  as  trustee  of  her  hus- 
band.    Parks  V.  Cushman,  9  Vt.  830. 

44.  EzemptionB.  Property  exempt  bylaw 
from  attachment  and  execution  cannot  be 
attached  by  trustee  process.  Parks  v.  Cvsh- 
man,  9  Vt.  820.  19  Vt.  544 ;  and  the  trustee 
may  set  up  this  objection  in  his  own  name, 
though  not  raised  by  the  principal  debter. 
Clark  V.  Averilh  31  Vt.  512. 

45.  The  money  of  a  pensioner  in  the  hands 
of  his  Agent  or  attorney,  received  and  held  as  a 
pension  for  transmission  to  the  pensioner,  is 
not  subject  to  the  trustee  process.  Adams  v. 
Ne^cell,  8  Vt.  190.     19  Vt.  544. 

46.  Obligation  to  support.  The  obliga- 
tion to  support  another  is  of  a  personal  char- 
acter and  cannot  be  attached  by  trustee  pro- 
cess ;  nor  can  the  conveyed  property  which  fur- 
nished the  consideration  for  such  obligation,  be 
attached,  where  such  consideration  came  from 
another  party.  Brfggs  v.  Beach,  18  Vt.  115. 
86Vt.  432. 

47.  Where  the  principal  debtor  conveyed 
all  his  property  in  consideration  of  an  agree- 
ment for  future  support  for  life,  leaving  noth 
ing  for  payment  of  debts; — Held,  that  the 
grantee  was  chargeable  as  trustee  for  the  speci- 
fic articles  conveyed.  Crane  v.  Stickles,  15  Vt. 
262.     18Vt.  119.     86Vt.  482. 

48.  Where  a  father  conveyed  all  his  prop- 
erty to  his  son  as  a  consideration  for  future  sup- 
port, and,  as  part  of  the  contract,  the  son  agreed 
to  pay  the  father's  debt  to  A ; — Held,  in  a  suit 
by  A  against  the  father,  summoning  the  son  as 
trustee,  that  the  son  was  chargeable.  Corey  v. 
Patrers,  18  Vt.  587. 

49.  Lessee.  A  lessee  was  held  as  the  trus- 
tee of  the  lessor  for  rents  agreed  to  be  paid 
by  the  payment  of  certain  specified  debts  of  the 
lessor,  where  the  several  creditors  had  not 
accepted  this  agreement,  and  the  lessee  had  not 
agreed  with  them  to  pay  them.  Burt  v.  JTurl- 
burU  16  Vt.  292. 

50.  Agreement  to  indemnify.  An  engage- 
ment  to  indemnify  constitutes  an  indebtedness 
which  may  be  attached  by  trustee  process,  after 
a  right  of  action  has  accrued  upon  it  in  conse- 
quence of  actual  damnification;  as,  where  a 
judgment  has  been  recovered  against  the  party 
agreed  to  be  indemnified.  Downer  v.  TopUff, 
19Vt.  899.    22Vt.  20.: 


deliver  it  through  defect  of  title  ,—Held,  that  he 
was  chargeable  for  the  purchase  price  as  trustee 
of  the  vendor.     Bdson  v.  Trask,  22  Vt.  18. 

52.  A  gave  liis  note  to  B.  B  agreed  with'C 
to  transfer  the  note  to  him  for  shingles  which 
he  agreed  to  make  for  B.  C  made  part  of  the 
shingles  only,  when  A  was  summoned  as  trustee 
of  C,  and  thereupon  C  quit  the  job  of  making  the 
shingles  and  B  paid  him  for  what  he  had  done. 
The  note  had  not  been  transferred  or  delivered 
to  C.  Held,  that  A  was  not  indebted  to  C  and 
was  not  liable  as  trustee.  Wakefield  v.  Cross- 
man,  25  Vt.  298. 

53.  Where  property  was  taken  from  a  trus- 
tee by  an  execution  in  the  same  suit,  issued 
prematurely  ',—Held,  that  he  was  not  charge- 
able as  trustee  therefor.  Goddard  v.  Ha/pgood, 
25  Vt.  851. 

54.  The  assignee  of  a  lease  is  not  charge- 
able as  trustee  of  the  lessee  for  the  rents  accrued 
under  the  lease  during  his  own  occupation,  and 
which  he  agreed  with  the  lessee  to  pay  to  the 
lessor ;  for  he  is  liable  to  the  lessor  directly  atf 
assignee  of  the  term.  Overman  v.  Sanborn,  27 
Vt.  54. 

55.  The  trustee  purchased  of  the  plaintifT  a 
farm  worth  f  1700,  for  the  defendant  to  reside 
upon,  and  paid  $1200  and  took  a  warranty  deed. 
There  was  a  mortgage  of  $500  then  existing 
upon  the  farm,  given  by  the  plaintiff  to  one  S, 
which  the  defendant  procured  one  B  to  agree  to 
pay,  and  secured  him  therefor  by  turning  out 
his,  the  defendant's,  property— the  plaintiff 
being  present  and  knowing  of  the  transaction. 
At  the  hearing,  the  mortgage  had  not  l)ecome 
due  and  had  not  been  paid.  The  suit  was  to 
recover  for  a  debt  which  existed  at  the  time  of 
the  purchase  of  the  farm.  Held,  that  the  tnis- 
tee  was  not  chargeable.  Jenks  v.  Silloway,  30 
Vt.  687. 

56.  The  plaintiff  sued  A,  summoning  B  as 
trustee,  and  citing  C  as  claimant.  A  had  owed 
a  debt  to  a  third  person  for  which  C  was  surety; 
and  to  secure  C,  he,  by  arrangement  between 
A,  B  and  himself,  had  sold  and  executed  a  bill 
of  sale  of  A*s  property  to  B,  taking  B's  note 
therefor  to  himself  to  hold  for  his  security. 
A's  debt  was  afterward's  paid  from  C's  property, 
and  C  thereafter,  on  settlement  with  A, retained 
the  note  as  his  own  absolutely.  B  was  will- 
ing  to  be  adjudged  trustee  for  the  specific  prop, 
erty.  Held,  nevertheless,  that  the  title  to  the 
property  vested  in  B  by  the  sale  and  that  he 
was  not  tnistee  of  A  therefor;  and  that  C, 
although  claiming  only  the  proceeds,  yet  was 
defending  the  title  he  had  conveyed,  and  was 
entitled  to  a  judgment  discharging  B  as  tnistee, 
and  for  .his  own  costs.  BoutweU  v.  McClure, 
38  Vt.  127. 

57.  Oonvesrance  fhtndnlent.  The  grantee 


51.    Other  instances.    Wliere  one  sold  and  in  a  conveyance  which  is  fraudulent  and  void 
received  payment  for  an  article  and  failed  to  as  to  the  creditors  of  the  grantor,  cannot  be 
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held  as  his  trustee,  unless  the  grantee  is  indebted 
for  the  price  stipulated.  B<urtrr  v.  Curntr^ 
18  Vt.  615.  Hunter  v.  C(ue,  20  Vt.  195. 
Ster^fns  v.  Kirk,  87  Vt.  207. 

58.  —in  trust.  One  holding  the  title  to 
land  in  trust  for  another,  and  for  which  he  is 
not  indebted  to  his  ce%tm  que  trust,  cannot  be 
made  chargeable  by  reason  thereof  in  trustee 
process.     I)oane  v.  Doane,  46  Vt.  485.  | 

69.  —subject  to  mortgai^a.  The  grantee 
of  land  conveyed  subject  to  a  mortgage  which  j 
he  is  to  pay  as  part  of  the  purchase  price,  does 
not  thereby  become  personally  liable  to  the' 
holder  of  the  mortgage  note,  so  as  to  be  charge- 
able as  bis  trustee.  Smith  v.  Bj/de,  86  Vt. 
808. 

60.  Securities.  One  is  not  chargeable  as 
trustee  on  the  ground  of  his  having  in  his  hands 
mere  securities  for  money  belonging  to  the 
principal  debtor,  though  held  in  trust,  but  not 
collected.  Sargeant  v.  Ijeland,  2  Vt.  277. 
Hitchcock  V.  EgerUm,  8  Vt.  202.  Henison  v. 
Petrie,  18  Vt.  42.  Scofield  v.  White,  29  Vt.  830. 
Van  Amee  v.  Jackson,  35  Vt.  178.  SUekney  v. 
Crane,  lb,  88.  Edgerton  v.  Martin,  lb,  120. 
Stevens  v.  Kirk,  37  Vt.  204.  I 

61.  This  is  so,  although  the  trustee,  acting' 
as  agent  of  the  principal  debtor,  has  taken  the  { 
securities  payable  to  himself,  yet  not  so  as  to  i 
make  himself  a  debtor.  Fuller  v.  Jewett,  37 
Vt.  473.  I 

62.  A  conveyed  to  6  certain  lands,  tmder  an 
agreement  that  B  should  sell  the  same  and 
apply  the  avails  in  payment  of  a  debt  which  B 
had  assumed  for  A,  and  pay  A  the  balance.  B 
sold  the  lands  for  more  than  the  amount  of  said 
debt,  receiving  part  cash  and  the  balance  in 
good  notes  running  to  himself  secured  by  mort- 
gage. On  the  report  of  a  commissioner,  finding 
as  a  fact  that  B  held  such  notes  '*  as  his  own 
property  and  not  as  agent  of  A"; — Held,  that 
B  was  chargeable  presently  as  trustee  of  A  for 
the  amount  of  the  sale  above  the  said  debt  and 
certain  expenditures  upon  the  land,  although  B 
had  not  as  yet  received  in  cash  as  much  as  he 
had  been  obliged  to  pay  out.  Smith  v.  Wiley, 
41  Vt.  19. 

63.  Where  the  trustee's  promissory  note  is 
held  by  a  third  person  in  pledge  or  as  collateral 
security  for  a  debt  of  the  payee  of  less  amount, 
it  may  be  attached  by  trustee  process  against 
the  payee,  and  held  for  the  excess.  Fay  v. 
Smith,  25  Vt.  610.  Downer  v.  TwrbeU,  82  Vt. 
22. 

64.  This  may  be  done,  although  notice  of 
the  transfer  may  have  been  duly  given  to  the 
maker,  by  bringing  into  court  for  the  assignee 
(claimant)  the  amount  of  his  claim— under  the 
equity  of  G.  8.  c.  83,  s.  81.  Perrin  v.  Russell, 
88Vt.  44. 

65.  Soldier's  bounty.  The  statute  exempt- 
ing from  trustee  process  money  payable  or 


received  as  a  soldier's  boimty,  does  not  exempt 
a  debt  due  from  the  trustee  to  the  soldier  on  the 
purchase  of  his  claim  to  a  bounty,  where  the 
trustee  has  received  the  money  and  the  soldier 
claims  no  immunity  against  the  process.  YaUs 
V.  Hurst,  41  Vt.  556. 

66.  Payment  before  due.  The  payment 
of  a  debt  before  it  falls  due,  although  done  in 
order  to  avoid  being  trusteed  and  to  aid  the 
other  party  to  place  the  debt  beyond  the  reach 
of  his  creditors,  does  not  fall  within  the  law 
which  prohibits  fraudulent  and  deceitful  convey- 
ances &c.  (G.  8.  c.  118,  s.  82),  and  the  party  so 
paying  is  not  liable  as  trustee,  where  such  pay- 
ment is  made  before  service  of  the  process. 
Fletcher  v.  Pillsbury,  35  Vt.  16. 

67.  Note  payable  to  third  person.  Where 
one  to  whom  a  debt  is  due  has  the  debt  made 
payable  to  another,  or  transfers  it  and  makes  it 
nominally  payable  to  another  instead  of  himself 
—as,  by  a  note — in  order  to  avoid  a  trustee  pro- 
cess, such  transfer  is  void  as  to  the  creditor, 
and  the  debt  is  still  subject  to  the  trustee  pro- 
cess. Camp  V.  ScoU,  14  Vt.  387.'  Marsh  v. 
Davis,  24  Vt.  363.  Seymour  v.  Cooper,  25  Vt. 
141.     Van  Amce  v.  Jackson,  35  Vt.  173. 

68.  Support.  Where  the  principal  debtor 
had  labored  for  the  trustee  under  an  agreement, 
that  while  he  should  be  so  laboring  the  trustee 
should  support  him  and  his  family,  and  apply 
any  excess  of  his  earnings  to  the  payment  of 
his  debts ; — Held,  that  such  an  agreement  was 
not  fraudulent  in  fact,  nor  in  law ;  and  that  the 
trustee,  not  being  indebted  under  the  agree- 
ment, was  not  chargeable.  Worthington  v. 
Jones,  23  Vt.  546. 

69.  Where,  under  a  family  arrangement^  a 
father  who  was  poor  and  destitute  of  a  home 
went  and  lived  with  his  son,  and  was  supported 
by  him,  and  labored  for  him  whenever  and  as 
the  father  chose,  neither  expecting  to  charge 
the  other ; — Held,m  the  absence  of  proof  of  bad 
faith  towards  creditors  of  the  father,  that  the 
son  could  not  be  held  as  his  trustee,  although 
the  services  were  worth  more  to  the  son  than 
the  support  furnished.  Cobb  v.  Bishop,  27  Vt. 
624. 

70.  A  testator  bequeathed  a  sum  of  money  to 
his  son  ''  for  the  support  of  himself  and  family 
and  for  no  other  purpose ; "  which  sum  the 
executors  paid  over  to  the  son's  attorney. 
Held,  that  this  money  constituted  a  trust  fund 
for  the  purposes  named  in  the  will,  and  could 
not  be  attached  by  trustee  process  for  the  son's 
debts ;  and,  by  Bennett,  J.,  the  result  would  be 
the  same,  if  the  bequest  had  been  to  the  son  for 
his  support,  and  for  no  other  purpose — not 
naming  the  family,  or  the  son  not  having  a 
famUy.     WhiU  v.  WhiU,  30  Vt.  338. 

71.  Where  a  fund  in  the  hands  of  a  trustee 
was  created  by  the  voluntary  bounty  of  a 
parent  for  the  benefit  of  a  child,  to  be  ex- 
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pended  according  to  the  judgment  and  discre- 
tion of  such  trustee; — Held,  that  it  was  not 
attachable  by  trustee  process  for  the  debt  of 
such  child.  Van  Amee  v.  Jaakton,  85  Vt.  178 ; 
and  see  RoberU  v.  Hall,  lb.  28. 

72.  S  conveyed  his  farm  and  personal  prop- 
erty thereon  to  his  son-in-law,  reserving  the 
occupancy  and  right  of  control  during  his  life, 
and  took  back  a  mortgage  conditioned  for  his 
support  during  life  and  for  the  payment  on 
demand,  after  his  decease,  of  $(1000  to  the 
defendant,  his  son ;  but  there  was  no  personal 
engagement  to  pay  the  $1000,  and  8  was  still 
living.  Held,  that  the  mortgagor  was  not  liable 
as  trustee  of  the  defendant.  Morey  v.  SheltxM, 
47  Vt.  342. 

73.  Void  assignment.  Where  an  assign- 
ment  was  made  by  a  debtor,  void  in  law  as  to 
creditors  but  not  fraudulent  in  fact,  and  a 
creditor,  instead  of  directly  attaching  the  prop- 
erty assigned,  summofaed  the  assignee  as  trus- 
tee ;— /TeW,  that  the  plaintiff  had  thereby  rati- 
fied the  assignment,  as  respects  the  disposition 
of  any  property  under  it  down  to  the  com- 
mencement of  the  suit.  Bishop  v.  Hart,  28  Vt. 
71. 

74.  In  such  case,  held^  that  the  assignee 
was  not  liable  as  trustee  for  money  received  on 
the  sale  of  real  estate  assigned  which  had  been 
attached  by  other  creditors,  since  the  title  con- 
veyed might  be  defeated  by  such  attachments, 
and  the  assignee  be  made  liable  to  his  grantee. 
Tb. 

lb.  Other  instances.  Where  the  mort- 
gagee of  factory  machinery,  &c.,was  summoned 
as  trustee  of  the  mortgagor,  and  after  the  expi- 
ration of  a  decree  of  foreclosure  of  his  mortgage 
he  in  good  faith  sold  the  property  for  less  than 
the  amount  of  his  decree,  and  its  fair  market 
value  did  not  exceed  the  amount  of  the  decree ; 
—Held,  that  he  was  not  chargeable  as  trustee, 
although  the  property  in  the  hands  of  a  dealer 
in  machinery,  or  a  practical  manufacturer 
(which  he  was  not),  would  have  been  worth 
more  than  the  decree.  Hawks  v.  Sawyer,  88 
Vt.  99. 

76.  C,  at  the  request  of  the  defendant,  pur- 
chased of  H  his  remaining  interest  in  a  thresh- 
ing machine  then  in  his  possession,  but  which 
he  had  before  sold  conditionally  to  the  defend- 
ant,  and  for  which  the  defendant  had  paid  in 
part,  with  the  understanding  that  C  would  let 
the  defendant  have  and  use  the  machine,  with 
a  chance  to  pay  for  it.  C  took  the  machine 
into  his  own  possession,  refused  to  let  the 
defendant  have  it,  and  denied  that  he  had  any 
interest  in  it.  The  defendant  neither  tendered 
the  residue  of  the  price,  nor  took  any  means  to 
perfect  his  title.  Held,  that  C  was  not  charge- 
able as  trustee  of  the  defendant.  Smith  v. 
Shn^rpe,  45  Vt.  545. 

77.  F,  the  defendant,  owed  D,  the  claimant. 


and  N  owed  F.  F  put  his  demand  against 
N  into  D's  hands  to  collect  and  to  credit  the 
avails  in  payment  of  his  debt  to  D.  D  employed 
M,  the  trustee,  to  collect  and  remit  to  him  the 
claim  against  N.  M  collected  the  money  of  N, 
but  while  it  was  in  his  hands  he  was  sued  as 
trustee  of  F.  Held,  that  the  money  in  the  hands 
of  M  was  the  money  of  D,  and  that  M  was  not 
liable  as  trustee  of  F.  Hale  v.  Foley,  47  Vt. 
260. 

78.  The  arrangement  between  the  defendant, 
trustee,  claimant,  and  W,  was,  that  the  defend- 
ant should  perform  services  in  the  employment 
of  the  trustee  for  the  claimant,  in  the  name  of 
W,  who  should  receive  the  pay  therefor  from 
the  trustee,  and  pay  the  same  to  the  claimant ; 
in  consideration  whereof  the  claimant  agreed  to 
and  did  advance  supplies  to  the  defendant  and 
his  family  to  enable  him  to  perform  the  service. 
Held,  an  original  undertaking,  and  not  an 
assignment  of  a  present  or  prospective  claim, 
and  that  the  party  sued  as  trustee  was  not 
chargeable  as  such.  Carr  v.  Sevene,  47  Vt. 
574. 

79.  Interest.  One  summoned  and  charge- 
able as  trustee  for  money  of  the  principal  debtor 
in  his  hands,  is  not  chargeable  for  interest  thereon 
while  the  demand  was  locked  up  by  that,  or  a 
previous  trustee  process,  where  the  demand  was 
not  on  interest  when  attached,  and  the  trustee 
has  received  no  interest  on  the  fund.  Lyman 
V.  Orr,  26  Vt.  119.    Isham,  J.,  dissenting. 

80.  Effects  received  between  service 
and  disclosure.  The  trustee  is  chargeable  for 
any  goods,  effects  or  credits  of  the  principal 
defendant  which  have  come  into  his  hands 
before  his  disclosure,  which  had  not  passed  out 
of  his  hands  before  service  of  the  trustee  pro- 
cess;—whether  the  same  came  to  him  before, 
or  after,  service  of  the  process.  Nev>eU  v.  Fer^ 
rfs,  16  Vt.  185.  Hurlburt  v.  Hicks,  17  Vt.  198. 
Spring  v.  Ayer,  28  Vt.  516.  Seymour  v.  Cooper, 
25  Vt.  141. 

81.  After  service  of  a  trustee  process,  the 
trustee  bought  land  of  the  principal  defendant, 
agreeing  to  pay  therefor  $125  in  a  horse  and 
wagon,  and  f  200  in  money,  and  paid  the  horse 
and  wagon  at  the  time  of  the  execution  of  the 
deed.  Held,  that,  to  this  extent,  it  was  an 
exchange  of  property,  and  the  trustee  was  not 
chargeable  for  the  f  125,  but  was  chargeable  for 
the  $200  unpaid.    Seymour  v.  Cooper, 

82.  Before  the  statute  of  Nov. ,  1866,  exempt- 
ing  from  attachment  the  personal  earnings  of  a 
debtor  accruing  after  the  service  of  the  trustee 
writ  ;—Held,  that  if  the  trustee  was  not  indebted 
in  the  sum  of  ten  dollars  when  the  writ  was 
served,  he  would  not  be  liable  as  trustee  for 
future  earnings,  provided  that  at  no  time  he 
became  indebted  to  an  amount  exceeding  ten 
dollars,  although  the  mutual  dealings  afterwards 
would  have  increased  the  debt  beyond  the  ten 
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dollars,  if  there  had  been  no  payments.  Carr 
V.  Fairbanks,  28  Vt.  806.  MeDanuU  v.  M(/r- 
ton,  84  Vt.  101. 

B3,  Other  suit  pending.  It  is  no  defense 
to  the  maintaining  of  a  trustee  process,  that  at 
the  time  of  service  a  suit  had  been  brought  by 
the  principal  debtor  against  the  trustee,  and  was 
then  pending;  but  this  may  be  pleaded  as  a 
temporary  bar,  and  stay.  Trombly  v.  Clark, 
18  Vt.  118.  14  Vt.  140.  (Now  regulated  by 
G.  8.  c.  84.) 

84.  —in  chancery.  Where  one  summoned 
as  trustee  disclosed  that  the  principal  debtor 
had  brought  a  suit  in  chancery  against  him, 
calling  for  an  account  of  all  the  same  matters, 
which,  before  service  of  the  trustee  process,  bad 
been  set  down  for  hearing  on  the  bill,  answer 
and  testimony,  and,  before  filing  the  disclosure, 
bad  been  heard  by  the  chancellor  but  was  not 
decided,  in  which  suit  he  had  denied  his  liabil- 
ity ; — Held,  that  the  proceedings  in  the  court 
of  chancery  could  not  be  thus  arrested,  and  that 
the  trustee  process  did  not  lie.  Wadmtorth  v. 
Clark,  14  Vt.  189. 

85.  Annexation  to  freehold.  A  quarried, 
dressed,  sold  and  delivered  to  B  a  quantity  of 
granite,  and  laid  it  down  in  the  earth  for  a  per- 
manent walk  on  B's  premises.  A  got  the  stone 
without  right  from  C's  quarry,  who,  after  the 
walk  was  laid,  claimed  the  stone  as  his  prop- 
erty. Held,  in  a  trustee  action,  that  the  prop- 
erty in  the  stone  after  being  laid  into  the  walk 
was  in  B,  the  trustee,  and  that  he  became  in- 
debted to  A  therefor,  and  was  liable  as  his 
trustee  for  at  least  the  increased  value  thereof 
above  their  value  in  the  quarry.  Jaek$on  v. 
WaUon,  28  Vt.  48.     See  Real  Pbopkrty. 

86.  Olaimant.  In  order  for  a  claimant  in 
a  trustee  process  to  hold  the  funds  as  against 
the  process,  it  is  not  enough  that  he  has  a  right 
of  action  against  the  principal  debtor,  but  he 
must  show  that  the  money  or  property  ip,  the 
hands  of  the  trustee  is  his  money  or  property, 
and  that  he  has  a  present  legal  right  to  it. 
Sibley  V.  Johnson,  43  Vt.  67. 

87.  Assignment.  The  interest  of  an  as- 
signee of  a  note,  not  negotiable,  will  not  be  pro- 
tected against  an  attachment  by  trustee  pro- 
cess. (8ed  qtuBre.)  Saffcrd  Co.  v.  HuU,  Brayt. 
281. 

88.  An  oral  assignment  of  a  chose  in  action 
operates  as  an  equitable  transfer  and,  when  fol- 
lowed by  notice  thereof  from  the  assignee  to  the 
debtor,  will  be  protected  from  subsequent 
attachment  by  trustee  process  against  the 
assignor.  Noyes  v.  Brown,  88  Vt.  481. 
Hutchins  V.  WatU,  86  Vt.  860.  Spafford  v. 
Page,  15  Vt.  490. 

89.  By  the  statute  of  1882  a  note  payable  to 
bearer  was  made  subject  to  trustee  process,  like 
a  note  payable  to  order  ;  and  a  judgment  against 
the  maker,  as  trustee,  before  notice  of  an  assign- 


ment,  was  a  defense  to  an  action  brought  by  the 
assignee.     Ei>arU  v.   Gove,  10  Vt.  161.     . 

90.  Under  the  statute  of  1886,  the  maker  of  a 
negotiable  note  while  current  could  not  be  held 
therefor  as  the  trustee  of  the  payee,  if  indorsed 
to  a  bona  fide  holder  before  due,  althou^  no 
notice  of  the  transfer  had  been  given  to  the 
maker  before  service  of  the  trustee  proceas. 
Hinsdill  v.  Safford,  11  Vt.  809.  Nor,'  if  so 
transferred  after  service  of  the  trustee  process. 
LUtle  V.  Hale.  lb.  482.  Nor,  if  still  remain- 
ing in  the  hands  of  the  payee,  but  not  yet  due 
and  subject  to  be  negotiated.  Hutchin$  v. 
Evan$,  18  Vt.  541.  (Changed  by  stat.  1841.  G, 
S.  c.  84,  s.  47.) 

91.  A  deposited  with  B  notes  against  a  third 
person  to  collect  and  pay  proceeds  to  A,  or  his 
order.  B  being  summoned  as  trustee  of  A,  it 
appeared  that  after  service  of  the  process,  but 
before  disclosure,  B  had  received  payment  of 
one  of  the  notes.  In  fact,  A  had  sold  the  notes 
to  C  before  the  institution  of  the  suit,  but  B  did 
not  receive  notice  thereof  until  after  the  receipt 
of  the  money.  Held,  that  the  money  so  received 
was  the  money  of  0 ;  that  B  was  never  the 
debtor  of  A,  and  was  not  chargeable  as  his 
trustee.    Denison  v.  Petrie,  18  Vt.  42.    (1848.) 

92.  Where  one  takes  a  note  by  assignment 
after  it  has  been  attached  for  the  debt  of  the 
as«^ignor,  he  takes  it  subject  to  the  lien  created 
by  the  attachment.  Downer  v.  Tarbell  82  Vt. 
22. 

93.  An  assignment  of  a  promissory  note  for 
a  valuable  consideration,  though  fraudulent^ 
puts  it  beyond  the  reach  of  trustee  process. 
HutcMns  V.  Hauley,  9  Vt.  296.  (Changed  by 
subsequent  statutes,  and  not  now  the  law. 
Wheeler  v.  Winn,  88  Vt.  126.) 

94.  Where  a  note  has  been  transferred  with 
intent  to  avoid  a  debt  or  defeat  an  attachment, 
and  the  maker  has  received  notice  of  the  assign- 
ment before  service  upon  him  as  trustee  of  the 
assignor,  the  want  of  consideration  for  the 
assignment  and  the  existence  of  a  trust  in  favor 
of  the  assignor  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  if  such  facts  are  neces- 
sary to  charge  the  trustee.  Lyman  v.  Tarbell, 
80  Vt.  468.     Wheeler  v.  Winn,  88  Vt.  122. 

95.  S  in  this  State  gave  his  negotiable  pro- 
missory note  to  W  in  this  State,  payable  on 
demand.  W  went  into  Massachusetts  and  there 
transferred  the  note  to  P,  a  citizen  of  Massa- 
chusetts, with  intent  to  avoid  his  debt  to  this 
plaintiff,  of  which  intent  P  was  privy.  P  then 
applied  to  S,  representing  that  he  had  purchased 
the  note,  and  requested  8  to  take  it  up  and  give 
one  running  directly  to  P.  This  S  in  good  faith 
did,  suspecting  nothing  wrong.  Afterwards,  this 
suit  against.  W  was  brought  and  8  was  sum- 
moned therein  as  trustee,  and  S  was  then  in- 
formed that  the  plaintiff  claimed  that  the  trans- 
fer from  W  to  P  was  fraudulent.   While  this  suit 
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was  pending,  S,  happening  in  Massachusetts,  was 
there  sued  by  P  upon  his  note  given  to  P,  and 
before  trial  he  settled  that  suit  and  paid  P  the 
note.  Heldy  that  although  the  payment  to  P 
of  the  original  note,  at  the  time  the  second  note 
was  given,  would  have  been  a  good  discharge, 
yet  that  the  substituted  note  was  but  the  same 
debt  in  a  new  form ;  that  as  the  iitus  of  the 
debt  was  in  this  State,  a  judgment  in  this  suit 
would  have  been  conclusive  in  Massachusetts  in 
respect  to  the  debt ;  that  the  payment  of  the  sub- 
stituted note,  without  asking  of  the  Massachu- 
setts  court  a  delay  of  that  suit  for  a  determina- 
tion of  this,  and  before  the  Massachusetts  court 
had  had  an  opportunity  to  act  upon  the  question, 
must  be  regarded  as  voluntary ;  and  that  S  was 
chargeable  as  trustee.     WJieeler  v.  Winn. 

96.  Oonflicting  assignments.  The  prior- 
ity  of  title  by  assignment,  as  between  different 
assignees  of  the  principal  debtor,  claimants, 
cannot  be  determined  in  a  trustee  suit.  Thus, 
where  the  plaintiff  and  another,  as  claimant, 
severally,  claimed  the  funds  in  the  hands  of  the 
trustee  by  assignment,  the  trustee  was  dis- 
charged ; — in  either  case,  the  debtor  had  no 
interest  in  the  matter  sought  to  be  attached. 
ShaUuek  v.  SnUih,  16  Vt.  132. 

97.  Notice— to  whom.  Where  an  indem- 
nifying bond  had  been  assigned,— /Mf,  that 
notice  thereof  given  to  the  surety  on  the  bond 
only,  he  being  insolvent,  was  not  sufficient  to 
protect  the  assignment  against  attachment  by 
trustee  process  in  a  suit  against  the  obligee. 
Daumer  v.  TopUff,  19  Vl.  899. 

98.  Notice  of  the  assignment  of  a  promis- 
sory note,  having  sureties,  given  to  the  principal 
alone,  is  sufficient  to  protect  it  from  trustee  pro- 
cess for  the  debt  of  the  assignor.  Seward  v. 
OarUn,  33  Vt.  583. 

99.  A  joint  and  several  negotiable  promis- 
sory  note  was  assigned  before  due  for  a  valu- 
able consideration,  and  notice  thereof  was  given 
by  the  assignee  to  one  of  the  two  makers  before 
the  service  of  a  trustee  process  against  the 
payee.  Held,  that  the  note  was  protected  to 
the  assignee  against  the  attachment.  (G.S.  c.  84, 
8.  47.)  ApoU  V.  Smith,  40  Vt.  532.  The  same 
law,  in  case  of  notice  to  an  accommodation 
indorser  of  a  note.  Hunt  v.  Miles,  42  Vt. 
583. 

100.  The  assignee  of  a  claim  against  an 
intestate  estate  gave  a  written  notice  of  the 
assignment  to  the  widow  and  heirs  of  the 
deceased,  and  to  the  person  who  was  afterwards 
appointed  administrator.  Held,  that  the  notice 
being  in  the  hands  of  the  administrator  at  the 
time  of  his  appointment,  took  effect  from  that 
time  ;  and  that  he  was  not  chargeable  as  trustee 
of  the  assignor  upon  a  suit  commenced  after 
such  appointment.  Brown  v.  MilUngton,  25 
Vt.  242. 

101.  Notice  of  the  assignment  of  a  town 


order,  given  either  to  'the  selectmen  or  to  the 
town  treasurer,  is  sufficient  to  prevent  the 
attachment  of  it  by  trustee  process  for  the  debt 
of  the  assignor  ;  and  such  notice  may  be  given 
by  an  agent  of  the  assignee  to  demand  payment 
of  the  town  treasurer.  Tkayer  v.  Lyman,  35 
Vt.  646. 

102.  Where  an  order  was  drawn  on  the 
town  treasurer  by  an  overseer  of  the  poor,  and 
assigned,  notice  by  the  assignee  to  the  overseer 
was  Ji£td  not  sufficient.  Thompson  v.  Downing, 
48  Vt.  646. 

103.  —by  whom.  Notice  of  the  transfer  of 
a  promissory  note  or  of  a  chose  in  action,  in 
order  to  protect  it  from  attachment  by  trustee 
process  against  the  assignor,  must  be  given  by 
the  assignee, or  by  his  procurement.  Knowledge 
of  the  transfer  is  not  sufficient,  nor  is  notice 
from  a  stranger,  or  from  the  assignor,  without 
the  procurement  of  the  assignee.  Peck  v.  WcU- 
ton,  26  Vt.  33.  Webster  v.  Moranville,  30  Vt. 
701,  745.  HutcJiins  v.  Watts,  35  Vt.  362.  Farm. 
&  Meek.  Bank  v.  Dru/ry,  35  Vt.  469.  Ba/rron 
V.  Portei',  44  Vt.  587. 

104.  But  such  notice  given  by  one  acting  in 
behalf  of  the  assignee— as,  a  son  for  his  father- 
where  the  assumed  agency  was  afterwards 
adopted  and  the  act  ratified  by  the  assignee 
before  the  service  of  the  trustee  process,  was 
held  sufficient.  BHckett  v.  NichoU,  30  Vt. 
743. 

105.  Notice  of  the  assignment  of  a  claim 
given  to  the  debtor  by  the  assignor,  but  in  the 
presence  of  the  assignee  and  he  assenting,  was 
held  sufficient  to  protect  the  claim  from  trustee 
process  against  the  assignor.  Dotoner  v.  Marsh, 
28  Vt.  658.  Hutehins  v.  Watts,  35  Vt.  360.  35 
Vt.  471. 

106.  Notice  of  the  assignment  of  a  demand, 
such  as  to  protect  it  from  trustee  process,  need 
not  be  given  personally  by  the  assignee,  nor 
personally  by  his  agent.  If  given  by  procure- 
ment of  the  assignee,  or  of  his  agent,  it  is  suffi- 
cient, when  the  debtor  thus  becomes  informed 
of  the  fact  of  the  assignment  and  of  the  fact  of 
the  notice  by  the  assignee,  or  his  agent.  Barron 
V.  Porter,  44  Vt.  587. 

107.  —given  on  Sunday.  Such  notice  is 
not  insufficient  because  given  on  Sunday. 
Orozier  v.  Shants,  43  Vt,  478. 

108.  — actual.  The  notice  of  transfer  of  a 
promissory  note  required  by  the  statute,  in  order 
to  protect  it  against  trustee  process,  must  be 
actual  personal  notice.  Notice  by  mere  legal 
implication  is  not  sufficient ;— as,  by  a  record  in 
the  town  clerk's  office  of  the  assignment  of  a 
mortgage,  and  the  note  secured  by  it.  Steams 
V.  Wrisley,  30  Vt.  661. 

109.  B  bank  received  from  M  bank  a  note 
for  collection.  Held,  that  the  cashier  of  B 
bank  had  thereby  authority  to  notify  the  maker 
that  M  bank  owned  the  note ;  but  that  a  mere 
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notice  to  the  maker  by  such  cashier  that  M 
bank  had  seot  the  note  to  B  bank  for  col  lee- 
tion,  was  not  sufficient  notice  of  claim  by  M 
bank  to  protect  the  note  from  trustee  process  in 
suit  against  the  payee.  Warden  y.  Nourte,  86 
Vt.  756. 

110.  A  gave  his  note  to  B  in  payment  of  a 
debt  to  B,  but  it  was  drawn  payable  to  C,  or 
bearer,  C  being  a  stranger  to  the  transaction. 
C  afterwards  purchased  the  note  of  B,  but  gave 
no  notice  to  A  of  the  transfer.  In  suit  against 
B,  trusteeing  A  with  C  as  claimant ; — Heldy  that 
as  the  note  was  originally  the  property  of  B,  A 
was  chargeable  as  trustee,  as  against  the  claim 
of  0,  for  lack  of  notice  to  A  of  the  assignment. 
WaUafn$  V.  Shepherd,  88  Vt.  164. 

111.  A  promissory  note  given  by  a  citizen 
of  this  State,  may  be  held  by  trustee  process 
against  a  foreign  assignment  for  the  benefit  of 
creditors,  unless  notice  of  the  assignment  has 
been  given  by  the  assignee.  [In  this  case,  all 
the  parties  were  resident  citizens  of  New  York, 
where  the  assignment  was  made,  except  the 
trustee.]  MarUn  v.  Potter,  84  Vt.  87.  See 
Rice  V.  Courtu,  82  Vt.  460. 

112  —by  second  assignee.  Although 
notice  of  the  assignment  of  a  promissory  note 
has  been  given  to  the  maker  by  the  first 
assignee,  yet  if  the  note  is  afterwards  assigned 
and  the  subsequent  assignee  fails  to  give  such 
notice,  the  note  is  subject  to  attachment  by  the 
trustee  process  by  the  creditors  of  his  immediate 
assignor.     Setrard  v.  Oarlin,  88  Vt.  588. 

113.  It  was  otherwise  under  the  act  of  1798 
(Blades  Stat.  144).  Britton  v.  Preston,  9  Vt. 
257. 

114.  Banks.  A  negotiable  promissory 
note,  made  payable  at  a  bank  and  indorsed  to 
and  discounted  by  such  bank  before  due,  was 
held  attachable  by  trustee  process  against  the 
payee,  under  the  act  of  1841,  where  the  bank  had 
failed  to  give  notice  of  the  transfer  before  ser- 
vice  of  the  process.  KimbfiU  v,  Gay,  16  Vt. 
181.    (Changed  by  G.  8.  c.  84,  s.  47.) 

115.  It  seems,  that  a  bank  cannot,  under  G. 
S.  c.  84,  s.  47,  defeat  a  trustee  process  sum- 
moning the  maker  of  negotiable  paper  as  the 
trustee  of  the  payee,  by  discounting  such  paper 
after  it  has  received  notice  of  the  service  of  the 
trustee  process,  or  knowledge  of  such  facts 
respecting  it  as  would  put  a  reasonable  man 
upon  inquiry.     Root  v.  Barnes,  27  Vt.  274. 

116.  Where  the  maker  of  a  negotiable 
promissory  note  is  summoned  as  trustee  of  the 
payee,  the  discount  of  such  note  by  a  bank 
will  not  prevent  the  trustee  from  being  held 
chargeable,  if  the  claim  of  the  bank  has  been 
satisfied  by  the  person  for  whom  the  discount 
was  made.     Ih. 

117.  Negotiable  paper  held  by  a  bank  as 
collateral  security,  but  not  actually  **dis- 
counted,"  or  purchased,  was  Jield,  under  act  of 


1852,  No.  4,  to  be  attachable  by  trustee  process, 
where  no  notice  of  the  assignment  had  been  given 
by  the  bank.  Farm,  db  Meek,  Bank  v.  Drury, 
85  Vt.  469.    (Changed  by  G.  8.  c.  84,  s.  47.) 

118.  A  negotiable  promissory  note  dis- 
counted before  due,  by  a  bank  in  good  faith, 
and  in  the  ordinary  course  of  business,  was 
held  exempt  from  trustee  process  against  the 
maker,  under  G.  8.  c.  84,  s.  47,  although  such 
process  had  been  served  on  the  maker  before 
the  transfer  to  the  bank,  but  of  this  the  bank 
had  no  knowledge.  Hall  v.  Bowker,  44  Vt. 
77. 

119.  And  so  held,  although  judgment  had 
been  obtained  against  the  maker  as  trustee  of 
the  payee,  before  the  negotiation  of  the  note  to 
the  bank.  Bank  of  Neubury  v.  Webster,  47 
Vt.  48. 

120.  Retainer  by  trnstee.  The  trustee  is 
allowed  under  the  statute  to  deduct  from  the 
effects  in  his  hands  all  his  demands  against  the 
principal  defendant  founded  on  contract  express 
or  implied,  although  such  demands  may  accrue 
during  the  pendency  of  the  trustee  process, 
unless  they  arise  out  of  voluntary  advances  to 
the  defendant  after  service  of  the  process,  or 
from  other  transactions  intended  to  render  the 
creditor's  attachment  less  beneficial  to  him. 
WelUr  V.   WeUer,  18  Vt.-55. 

121.  In  a  trustee  suit  the  plaintiff,  as  against 
the  trustee,  stands  on  the  rights  of  the  principal 
debtor,  and  subject  to  all  legal  offsets  and 
counter-equities ;  but  the  assignee  of  a  promis- 
sory note  assigned  before  due,  but  subject  to 
trustee  process  for  lack  of  notice  of  the  assign- 
ment, stands  on  the  rights  of  the  payee,  not 
subject  to  such  offsets  and  equities.  Steams 
V.  Wrisley,  30  Vt.  661. 

122.  Where  the  trustee  had,  previous  to  the 
service  of  the  process,  become  liable  as  a 
co-surety  with  the  principal  debtor,  and,  after 
such  service  but  before  disclosure,  had  paid 
such  obligation  ; — Held,  that  he  was  entitled  to 
deduct  from  the  funds  in  his  hands  the  sum  for 
which  the  principal  debtor  was  liable  to  him  by 
way  of  contribution.  Strong  v.  MUeheily  19 
Vt.  644.     27  Vt.  88.     28  Vt.  898. 

123.  Where  the  trustee  has  actually  paid  or 
assumed  liabilities  of  the  principal  debtor 
before  service  of  the  process,  having  in  hand, 
as  security  therefor,  estate  both  real  and  per- 
sonal of  the  principal  debtor,  he  will  not  be 
compelled  to  look  to  the  real  estate  for  his 
security,  unless  he  has  been  guilty  of  intentional 
misconduct,  but  may,  where  he  has  acted  in 
good  faith,  apply  the  personal  property  in  pay- 
ment of  his  own  debt  and  is  not  chargeable  as 
trustee  therefor  [except  for  an  excess].  Seo- 
field  V.  Sanders,  25  Vt.  181.  Ooddard  v.  Hap- 
good,  25  Vt.  851.    27  Vt.  88.    28  Vt.  75. 

124.  A  factor,  agent,  attorney,  or  truSCee, 
may  retain  compensation  for  his  services,  aa 
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such,  out  of  the  trust  fund  in  his  hands,  and 
the  plaintiff  can  recover  only  the  balance, 
although  there  is  no  plea  in  set-off ;  and  this, 
whether  the  compensation  is  given  by  express, 
or  by  implied,  contract.  Redfield,  C.  J.,  in 
Hubbard  v.  Fisher,  25  Vt.  539. 

125.  Where  a  school  district  was  summoned 
as  a  trustee  for  the  wages  of  a  school  teacher ; 
— Held,  that  the  district  could  set  up  and  rely 
upon  a  payment  made  to  the  teacher  by  the 
prudential  committee  out  of  his  own  money, 
during  the  teacher's  term  of  service,  but  before 
the  service  of  the  trustee  process,  although 
such  payment  was  made  without  the  knowledge 
or  request  of  the  district,  but  was  afterwards 
adopted  by  it.     Edaon  v.  Sprout,  33  Vt.  77. 

126.  Where  an  assignee  under  an  assign- 
ment void  in  law  as  to  creditors,  but  not  fraud- 
ulent in  fact,  was  summoned  as  trustee  of  the 
assignor  ',—Held,  that  he  should  be  allowed  the 
amount  of  the  assignor's  indebtedness  to  him, 
his  expenses  under  the  assignment,  and  a 
reasonable  compensation  for  his  services,  and 
be  held  as  trustee  for  the  balance  only.  Bishop 
V.  Hart,  28  Vt.  71 ;  and  see  MfrrUl  v.  En- 
glesby,  28  Vt.  150.    Bradley  v.  Dou>,  lb,    158. 

127.  Where  an  assignee,  under  a  trust 
assignment  for  creditors  which  was  void  as  to 
the  plaintiff,  a  creditor,  by  reason  of  the  fraud 
of  the  assignor,  but  of  which  the  assignee  was 
ignorant,  was  summoned  as  trustee  of  the 
assignor  ;—jy^W,  that  he  was  chargeable  only 
for  such  funds  as  were  in  his  hands  at  the  date 
of  service  of  the  process  ;  and  that  the  plaintiff 
could  not  complain  of  any  previous  payments 
imder  the  assignment,  as  wrongful.  Stickney 
V.  Crane,  35  Vt.  88. 

128.  The  trustee  is  not  entitled  to  retain 
from  the  funds  in  his  hands  anything  to  satisfy 
his  agreements  which  are  within  the  statute  of 
frauds,  or  not  legally  binding  upon  him.  Hazel- 
Une  V.  Page,  4  Vt.  49.  Strang  v.  Mitchell,  19 
Vt.  644. 

129.  Where  several  trustees  are  jointly 
indebted,  there  cannot  be  set  off,  or  deducted, 
an  indebtedness  of  the  principal  debtor  to  one 
of  the  trustees  and  a  third  person,  partners. 
Wells  V.  Mace,  17  Vt.  603. 

IL    Pkooedure. 

130.  Jurisdiction.  A  suit  can  be  com- 
menced by  trustee  process  only  in  such  cases  as 
are  provided  for  by  the  statute.  If  so  com- 
menced in  a  case  not  authorized,  the  court 
lacks  jurisdiction,  and  the  suit  will  be  dis- 
missed on  plea,  or  motion,  of  either  the  princi- 
pal defendant  (^Ferris  v.  Ferris,  25  Vt.  100. 
Boardman  v.  Bickford,  2  Aik.  345.  Austin  v. 
Grmit,  2  Vt.  489.  Hill  v.  Whitney,  16  Vt.  461. 
Tarbell  v.  Bradley,  27  Vt.  535) ;  or  of  the  trus- 
tee (^Bradley  v.  Cooper,  6  Vt.    121.     Emersonl 


V.  Paine,  9  Vt.  271.     Leaeh  v.  Cook,   10  Vt. 
and  either  at  or  after  the  first  term.  Tar- 
bell V.  Bradley,  27  Vt.  635. 

131.  Nor  can  the  suit,  If  so  wrongly  brought, 
proceed  against  the  principal  defendant  by  dis- 
charging the  trustee,  or  by  striking  from  the 
record  the  trustee  part  of  the  writ.  Ferris  v. 
Ferris.     HUl  v.  Whitney,  16  Vt.  461. 

132.  The  form  of  the  action  determines 
whether  it  may  be  brought  by  trustee  process. 
Elwell  V.  Martin,  82  Vt.  217. 

133.  In  an  action  ex  delicto  a  trustee  sum- 
mons was  added  to  the  declaration,  but  the 
writ  was  served  on  the  defendant  as  an  ordinary 
writ  of  attachment,  and  was  not  served  on  the 
trustee  named.  Held,  that  this  was  not  a  suit 
'^commenced  by  trustee  process,"  since  it  was 
not  served  upon  the  trustee,  and  that  the  trus- 
tee summons  should  be  treated  as  surplusage. 
Motion  to  dismiss  for  this  cause  overruled- 
Graves  v.  Seoerens,  87  Vt.  651. 

134.  But  where,  in  like  case,  the  writ  was 
served  upon  the  trustee,  the  suit  was  dismissed. 
Ferris  v.  Ferris,  25  Vt.  100. 

135.  Where  the  service  of  a  trustee  process 
upon  the  principal  defendant  is  not  such  as  to 
require  him  to  appear  in  court,  and  he  does  not 
appear,  so  that  no  judgment  can  be  legally 
rendered  against  him,  the  proceedings  will  be 
dismissed  on  motion  of  the  trustee.  Washburn 
V.  iVr.  r.,  dc.  Mining  Co.,  41  Vt.  50. 

136.  Snbseqnent  attachments.  The  stat- 
ute allowing  subsequent  attaching  creditors  to 
become  parties  to  a  suit,  and  to  contest  the 
validity  of  the  debt  or  claim  of  a  prior  attaching 
creditor,  applies  to  the  case  of  attachments  by 
trustee  process.  Harding  v.  Harding,  25  Vt. 
487. 

137.  Venue.  In  trustee  process  the  resi- 
dence of  the  plaintiff,  or  of  the  principal  debtor, 
determines  where  the  suit  is  to  be  brought,  and 
not  the  residence  of  the  trustee.  Trombly  v. 
Clark,  13  Vt.  118. 

138.  Form.  Trustee  process  issued  under 
the  revised  statutes  in  the  form  required  by  the 
former  statute,  was  held,  as  to  the  trustee,  good. 
Saxcyer  v.  Howard,  22  Vt.  538. 

139.  AUter,  as  to  the  principal  debtor;  it 
being  as  to  him,  defective  in  regard  both  to 
process  and  service.  Park  v.  Williams,  14  Vt. 
211. 

140.  Recognizance.  In  a  trustee  process, 
whether  it  be  a  summons  or  an  attachment, 
two  recognizances  for  costs  must  be  entered  ; 
one  to  the  defendant  and  one  to  the  trustee. 
Griswold  V.  BeU,  2  Aik.  355.     (1827.) 

141.  The  minute  of  the  recognizance  to  the 
principal  debtor,  and  to  the  trustee,  blended 
both  recognizances  together, over  one  signature, 
but  was  distinctly  expressed.  Held  well 
enough.     Corey  v.  Gale,  13  Vt.  689. 

142.  A  recognizance  taken  to  each  of  two 
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or  more  persons  summoned  as  trustees,  cannot 
be  sued  in  the  names  of  all  jointly,  although 
the  clerk  (erroneously)  has  entered  a  joint 
judgment  of  discharge  and  for  their  costs,  taxed 
collectively.     Pagf  v.  Baldwin,  29  Vt.  428. 

143.  Service.  The  mode  prescribed  by  the 
statute  for  service  upon  an  absconding  or  con- 
cealed debtor  in  a  trustee  process  cannot  be 
varied,  or  omitted,  by  reason  of  any  circum- 
stances of  difficulty  or  impossibility.  Hunting- 
ton  V.  Bishop,  3  Vt.  616. 

144.  Under  the  statute  of  1807,  service  of  a 
trustee  process  upon  an  absconding  debtor  by 
leaving  a  copy  at  his  last  and  usual  place  of 
abode,  was  held  good,  without  the  return  stat 
ing  that  it  was  left  with  any  person.  Barlote 
V.  Hunt,  10  Vt.  129. 

145.  Under  the  trustee  act  of  1886,  the 
officer  who  made  service  on  the  trustee  within 
his  precinct  could  complete  the  service  upon  the 
the  principal  debtor,  although  without  bis  pre- 
cinct.    Corr;/  V.  Gale,  13  Vt.  639. 

146.  Held  contra  under  C.  8.  c.  82,  s.  10. 
(G.  S.  c.  84,  8,  9.)  Wires  v.  On^rtoold,  26  Vt. 
97. 

147.  Service  upon  the  trustee  by  copy  left 
at  his  house  during  his  absence  from  the  State, 
was  h^ld  sufficient  to  charge  him  as  trustee  of 
the  payee  of  his  negotiable  promissory  note, 
which  had  been  before  assigned  but  of  which  he 
had  not  received  notice  until  after  such  service ; 
and  although,  having  at  the  time  of  such  notice 
no  knowledge  of  such  service,  he  had,  but  upon 
no  new  consideration,  promised  to  pay  the 
assignee.  Barney  v.  Douglass,  19  Vt.  98.  25 
Vt.  599. 

148.  Where  a  trustee  process  was  served 
upon  the  trustee  by  the  officer  delivering  him  a 
copy  of  the  writ,  but  without  a  copy  of  his 
return  thereon  ; — Held,  nevertheless,  that  the 
debtor's  property  in  the  hands  of  the  trustee 
was  attached  by  the  writ,  and  that  this  was 
effectual  against  subsequent  purchasers  and 
attaching  creditors; — herein  differing  from 
attachments  made  by  copy  left  in  the  town 
clerk's  office,  where  the  return  of  the  officer  is 
all  that  constitutes  the  attachment.  McKenzie 
V.  Ransom,  22  Vt.  824.     28  Vt.  741. 

149.  The  only  mode  of  valid  service  of  a 
trustee  process  upon  the  principal  debtor,  who 
is  not  a  resident  of  the  State,  is  that  prescribed 
in  G.  S.  c.  84,  s.  10.    Morse  v.  Nash,  80  Vt.  76. 

150.  Acceptance  of  service.  A  written 
acceptance  of  service  of  a  trustee  process  by  the 
trustee,  is  sufficient  to  protect  the  fund  against 
a  subsequent  assignment  by  the  principal 
debtor.     Cahoon  v.  Morgan,  88  Vt.  284. 

151.  Trustee  not  served.  One  named  as 
trustee  in  a  writ,  but  not  served  with  process, 
is  not  a  party  trustee  in  the  suit,  and  the  suit  is 
not  affected  thereby.  Lyman  v.  Wood,  42  Vt. 
114. 


152.  Amendment  of  process.  It  is  not 
competent  for  the  coimty  court  to  enlarge  an 
attachment  by  an  amendment  of  a  trustee  pro> 
cess  while  in  court,  by  describing  the  trustee  as 
member  of  a  firm.  Bennett,  J.,  in  Knapp  t. 
Levanttay,  27  Vt.  298. 

153.  Successive  attachments.  Where 
goods  in  the  hands  of  a  third  person  are  attached 
by  trustee  process,  a  further  lien  upon  them, 
subject  to  all  previous  liens,  may  be  acquired 
by  like  process ;  and  it  is  questionable  whether 
this  is  not  the  only  mode  of  attaching  the  sur- 
plus, and  whether  the  trustee  may  not,  in  such 
case,  retain  the  custody  against  any  attachment 
of  the  goods  specifically.  Bank  of  MiddUbury 
V.  Edgerton,  80  Vt.  182. 

154.  Bights  fixed  by  service.  After  ser- 
vice  of  successive  trustee  processes,  the  volun- 
tary payment  by  the  trustee  of  an  earlier  attach- 
ment before  judgment,  unless  judgment  shall 
be  rendered  against  him  in  that  suit,  will  not 
avail  him  as  against  the  later  attachments. 
Wild^  V.  Weatherhead,  82  Vt.  766. 

155.  After  service  of  a  trustee  process,  the 
trustee  cannot  make  any  new  arrangement  with 
the  principal  defendant  varying  their  existing 
obligations,  so  as  to  lessen  or  subvert  the  legal  or 
equitable  rights  of  the  plaintiff  acquired  by  his 
attachment.     Edgerton  v.  Martin,  86  Vt.  116. 

156.  Effect  on  other  suit.  The  pendency 
of  a  trustee  suit  will  not  abate  or  bar  a  subse- 
quent  suit  by  the  principal  debtor  in  the  first 
suit  against  the  trustee,  for  the  same  cause  of 
action  ;  but  the  court  will  protect  the  defend- 
ant by  stay  of  execution  until  he  is  released  in 
the  trustee  suit.  Morton  v.  Webb,  7  Vt.  128. 
Jones  V.  Wood,  80  Vt.  268. 

157.  It  is  no  good  reason  for  continuing  the 
trial  or  hearing  of  a  case,  that  the  claim  has 
been  attached  by  trustee  process,  since  the 
court  has  power  to  control  the  execution,  so  as 
to  render  the  trustee  process  effectual.  Wilson 
V.  Fire  Insurance  Co.,  19  Vt.  177. 

158.  The  rights  of  the  principal  debtor  for 
every  purpose  of  making  demand  of  his  debtor, 
summoned  as  trustee,  or  of  securing  his  claim 
against  the  trustee  by  attachment,  or  otherwise, 
remain  unimpaired  by  the  pendency  of  the  trus- 
tee proceedings,  but  in  subordination  to  the  lien 
created  by  such  proceedings.  Hieks  v.  Oleason, 
20  Vt.  189.     80  Vt.  270. 

159.  The  defendant  in  a  suit  pending  was 
summoned  as  trustee  of  the  plaintiff ^  and  was 
adjudged  trustee  for  the  full  amount  of  the 
plaintiff's  claim  against  him,  but  had  not  paid 
that  judgment.  Held,  that  this  was  no  bar  to  a 
recovery  by  the  plaintiff  for  the  full  amount  of 
his  claim ;  but  the  court  ordered  stay  of  exe- 
cution until  the  plaintiff  should  cause  the 
defendant  to  be  released  from  the  trustee  judg- 
ment. Spieer  v.  -SpiVvr,  28  Vt.  678.  80  Vt. 
271. 
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160.  Olaimant.  The  claimant  in  a  trustee 
suit  cannot  maintain  a  plea  in  abatement,  or 
other  dilatory  plea,  or  any  plea  which  does  not 
go  to  the  merits  of  the  controversy  between 
him  and  the  attaching  creditor.  MeKenaie  v. 
Ranmm,  23  Vt.  824.    28  Vt.  507. 

161.  The  assignee  of  a  chose  in  action  is 
concluded  by  a  judgment  against  the  assignor 
by  which  the  debtor  was  adjudged  trustee  of 
the  assignor,  where  such  assignee  was  notified 
of  the  proceedings.  Spafford  v.  Pcige,  15  Vt. 
490. 

162.  The  claimant  may  contest  the  validity 
of  the  plaintiff's  demand,  and  show  that  it  is 
prosecuted  solely  for  the  benefit  of  the  defend- 
ant, although  the  claimant's  title  is  by  a  con- 
veyance from  the  defendant  which  is  void  as  to 
bona  fide  creditors  of  the  defendant— it  being 
good  as  against  him.  BautweU  v.  MeClure^  80 
Vt.  674. 

163.  —before  commissioner.  Under  the 
trustee  act  of  1858,  No.  15  (G.  8.  c.  84,  s.  19 
et  9eq.\  aemble^  that  the  commissioner  has  no 
jurisdiction  to  try  and  determine  the  rights  of 
a  claimant.    Tb, 

164.  Ueldy  that  on  the  appointment  of  a 
commissioner  to  take  the  disclosure  of  a  trus- 
tee, if  a  claimant  is  cited  in,  or  voluntarily 
appears  before  the  commissioner  an^  makes 
his  claim,  the  commissioner  has  jurisdiction  to 
determine  whether  the  funds  in  the  hands  of  the 
trustee  belong  to  the  claimant— that  is,  whether 
the  person  summoned  as  trustee,  is  trustee— 
although  the  claimant  has  filed  no  allegations  ; 
and  the  claimant  cannot,  on  the  coming  in  of 
the  report,  claim  a  jury  trial,  nor  can  the  pro- 
ceedings be  objected  to  for  such  informality. 
Twone  v.  Lear^hy  32  Vt.  747.  Ruisell  v.  Thc^er, 
30  Vt.  525. 

165.  As  to  whether  the  jurisdiction  of  the 
court  may  be  affected  by  its  appearing  before 
a  commissioner,  under  the  trustee  act,  that 
there  is  or  may  be  a  claimant  of  the  funds 
who  has  not  entered  or  been  cited  in  as  a  claimant 
in  the  cause— see  Wheeler  v.  Winn,  88  Vt.  122. 

166.  Suit  before  a  justice;  —  judgment 
against  the  principal  defendant  by  default,  and 
trustee  adjudged  chargeable  ; — claimant  ap- 
pealed. In  the  county  court,  the  claimant 
filed  no  allegations,  and  a  commissioner  was 
appomted  without  objections.  Held,  so  far  a 
waiver  by  the  plaintiff,  that  he  could  not  object 
to  the  claimant's  being  heard  before  the  com- 
missioner because  allegations  were  not  filed ; 
and,  sembUy  that  it  is  discretionary  with  the 
county  court  whether  it  will  order  allegations 
to  be  filed.     Carr  v.  Bevene,  47  Vt.  674. 

167.  Effect  of  jndgment  for  claimant. 
A  judgment  in  favor  of  the  claimant  does  not 
determine,  as  against  the  trustee,  what,  if  any- 
thing,  is  due  the  claimant,  but  only  operates  to 
discharge  the  trustee  in  that  suit ;  and  the  claim- 


ant is  left  to  pursue  his  remedy  against  the 
trustee  the  same  as  if  no  trustee  suit  had  ever 
been  brought,  and  the  trustee  has  the  same 
right  to  defend.  Carpenter  v.  MeClure,  87  Vt. 
127. 

168.  Diflclosnre— Report.  Where  a  com- 
missioner  is  appointed  under  G.  S.  c.  84,  s.  19, 
the  whole  case  as  to  the  liability  of  the  trustee 
is  referred,  and  the  disclosure  previously  filed 
is  but  evidence  before  him  ;  and  where  he  pro- 
fesses to  report  the  facts,  and  makes  no  refer- 
ence to  the  disclosure  as  containing  further 
facts,  the  court  can  take  no  notice  of  state- 
ments in  the  disclosure  not  embraced  in  the 
report.     Lavejay  v.  I^,  85  Vt.  480. 

169.  Evidence.  The  declarations  or  acts 
of  the  principal  debtor  are  not  evidence  against 
the  trustee.     Cdhwm  v.  ElUe,  18  Vt.  500. 

170.  The  disclosure  of  one  trustee  is  not 
evidence  against  his  co-trustee.  Dotcner  v. 
TopUff,  19  Vt.  899. 

171.  Death  of  defendant.  In  a  trustee 
suit,  the  death  of  the  principal  defendant  and 
the  appointment  of  commissioners,  after  final 
judgment  against  him,  do  not  discontinue  the 
suit  under  G.  S.  c.  58,  s.  16,  so  as  to  entitle  the 
trustee  to  be  discharged ;  but  the  cause  may 
proceed  for  enforcing  the  lien  created  by  the 
attachment,  as  against  the  trustee.  Miller  v. 
Williams,  80  Vt.  886. 

172.  Otherwise,  where  there  was  a  default 
entered  and  the  cause  was  continued  without 
assessment  of  damages,  and  the  principal  defend- 
ant died  and  commissioners  were  appointed 
before  assessment,  where  the  case  was  one  of 
open  damages.     Sheldon  v.  Sheldon,  87  Vt.  152. 

173.  A  trustee  suit  commenced  before  a 
justice,  wherein  judgment  passed  against  the 
principal  defendant  and  trustee,  was  appealed 
by  the  claimant  only,  and  was  continued  the 
first  term  without  an  afilrmance  of  the  Judg- 
ment against  the  principal  defendant.  Before 
the  next  term  the  defendant  died,  and  admin- 
istration of  his  estate  was  granted  and  com- 
missioners were  appointed,  ffeld,  that  the 
suit,  under  the  statute,  was  discontinued. 
Dow  V.  Batehelder,  45  Vt.  60. 

174.  Oonfession  of  Judgment.  Before 
Stat.  1855,  No.  9  (Q.  8.  c.  125,  s.  6),  the  prin- 
cipal debtor  in  a  trustee  suit  brought  to  the 
county  court,  confessed  judgment  before  a  jus- 
tice according  to  C.  S.  c.  115,  s.  4  (G.  8.  c. 
125,  s.  4),  but  with  the  understanding  of  both 
parties,  that  the  cause  should  be  entered  and 
proceeded  with  in  the  county  court,  for  the 
purpose  of  charging  the  trustees.  Held,  never- 
theless, that  the  confession  of  judgment  was  a 
merger  of  the  original  cause  of  action,  and  was 
a  defense  to  the  action  in  the  county  court. 
Barnes  v.  Lapham,  28  Vt.  807.    86  Vt.  664. 

175.  Judgment  and  execution.  The 
judgments  against  the  principal  debtor   and 
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trustee  are   separate  and  distinct  judgments, 'at^itta  qtierela  to  set  it   aside  when  void,  or 


and  cannot  be  embraced  in  tbe  same  execution. 
Bid^r  V.  Alatander,  1  D.  Chip.  267.  (1814.) 

176.  Tbe  case  is  not  ended  as  to  the  princi- 
pal debtor  upon  the  rendition  of  a  judgment 
against  him,  so  long  as  it  is  not  ended  as  to  the 
trustees ;  but  such  judgment  must  lie  until  the 
determination  of  the  whole  case;  and  until 
then,  an  execution  cannot  regularly  issue  on 
such  judgment.  Jone*  v.  Spear,  21  Vt.  426. 
80  Vt  88».  Hapgood  v.  Qoddard,  26  Vt. 
401. 

177.  After  judgment  against  the  principal 
defendant  and  one  of  the  trustees,  and  a  con- 
tinuance as  to  the  other  trustees,  execution  by 
leave  of  court  was  issued  upon  the  judgment 
against  the  first  trustee,  and  put  in  the  hands  of 
the  sheriff  for  service.  Held^  that  he  was 
liable  for  neglecting  to  levy  and  return  the 
same.  Passumpnc  Bank  v.  Beattie^  32  Vt 
816,  citing  28  Vt.  516.    26  Vt.  401. 

178.  If  the  indebtedness  of  the  trustee  is,  by 
his  contract  with  the  principal  debtor,  payable 
in  labor  or  specific  property  on  demand,  and 
there  has  been  no  breach  of  the  contract,  the 
judgment  must  be  that  the  sum  ascertained  to 
be  due  is  so  payable.  Bartlett  v.  Wood,  32^  Vt. 
872. 

179.  Tmstee  reftudng  to  answer. 
Whether  judgment  should  be  rendered  against 
a  trustee  for  his  refusal  to  answer  a  question 
propounded,  rests  in  the  discretion  of  the  county 
court  and  cannot  be  revised  in  the  supreme 
court.  Wort?ungton  v.  JoTifs,  28  Vt.  546.  27 
Vt.  808.  But  see  Lamton  v.  Bradley,  42  Vt. 
178. 

180.  Enforcement  of  judgment.  Where 
one  was  adjudged  trustee  for  a  certain  sum 
payable  in  leather,  and  no  steps  required  by  law 
to  charge  the  trustee  personally,  or  the  property 
in  his  hands,  had  been  taken,  and  no  proper 
service  had  been  made  on  the  principal  debtor; 
—Held,  that  a  Boire  fadae  could  not  be  main- 
tained to  revive  the  judgment  against  either. 
Biee  v.  Talmadge,  20  Vt.  879.     80  Vt.  512. 

181.  Under  G.  8.  c.  84,  an  action  of  debt  can 
be  maintained  on  a  judgment  rendered  against 
a  trustee  for  a  sum  payable  presently  and  in 
money.  ^  Gliandler  v.  Warren,  80  Vt.  510.  81 
Vt.  700. 

182.  Review.  There  was  no  review  from 
a  judgment  for  or  against  one  sued  as  trustee  of 
an  absconding  or  concealed  debtor.  Hunting- 
ton V.  Bishop,  5  Vt.  186.  Emerson  v.  Paine, 
9  Vt.  271. 

183.  Appeal,  &c.  Before  the  act  of  1842, 
one  summoned  as  trustee  before  a  justice  bad 
no  right  of  appeal— he  not  being  regarded  as  a 
party  to  the  aotian,  JEarl  v.  Leland,  14  Vt. 
828. 

184.  A  trustee  is  party  to  an  execution 
against  him,  in  such  sense  that  he  may  sustain 


voidable.      Wilwn  v.  Fleming,  16  Vt.  649. 

185.  Where  a  trustee  appeals  from  the 
adjudication  of  a  justice  of  the  peace,  the  law 
does  not  allow  him  to  stay  the  progress  of  the 
appeal  by  confessing  judgment  before  the  jus- 
tice twelve  days  before  the  next  session  of  the 
county  court ;  nor  does  it  authorize  the  justice, 
thereupon,  to  affirm  the  judgment  against  the 
principal  defendant.  Sanford  v.  Hnxley,  18  Vt 
170. 

186.  Under  R.  S.  c.  88,  s.  8,  authorising  the 
defendant  to  bring  a  petition  to  vacate  a  judg- 
ment obtained  through  fraud,  accident  or  mis- 
take ;—Held,  that  this  did  not  authorize  such 
petition  by  one  summoned  as  a  trustee.  Deniton 
V.  True,  22  Vt.  42.     24  Vt.  858. 

187.  Under  the  statute  allowing  an  appeal 
by  **  either  party  "  from  the  judgment  of  a  Jus- 
tice ',—Held,  that  a  claimant  who  was  permit- 
ted to  appear  as  such  in  a  trustee  suit,  was,  as 
respects  his  title  to  the  effects  in  question,  a 
party,  and  entitled  to  appeal.  Hutchinson  v. 
BigeloiP,  28  Vt.  504. 

188.  The  claimant  can  appeal,  if  at  all,  only 
in  such  cases  as  are  appealable  by  the  other  par- 
ties.    Cabot  V.  Bumham,  28  Vt.  694. 

189.  The  plaintiff  in  a  trustee  suit  before  a 
justice  may  appeal  from  a  judgment  discharg- 
ing the  trustee,  although  the  principal  debtor 
suffered  judgment  by  default.  Van  Buskirk 
V.  MarUn,  28  Vt.  726. 

190.  An  appeal,  whether  by  one  of  the  prin- 
cipal parties  or  only  by  the  trustee  or  claimant, 
brings  the  whole  case  into  the  county  court  as 
to  all  the  parties.  Bow  v.  Batohslder,  45  Vt. 
60. 

191.  Where  judgment  is  rendered  against 
the  principal  defendant  and  a  judgment  dis- 
charging the  trustee,  and  the  plaintiff  appeals 
from  the  judgment  discharging  the  trustee,  the 
defendant  may  appear  in  the  county  court  and 
make  defense,  as  by  filing  a  motion  to  dismiss. 
Bryant  v.  Fember,  48  Vt.  599. 

192.  ExceptionB.  The  principal  debtor 
may  take  and  prosecute  exceptions  to  an  adju- 
dication of  the  county  court,  that  the  trustee  is 
chargeable.    Hurlburt  v.  Hieks,  17  Vt.  198. 

193.  Stat.  1867.  Under  the  act  of  1867, 
No.  1,  s.  1,  attaching  creditors  by  trustee  pro- 
cess were  entitled  to  share  pro  rata  in  the  pro- 
ceeds, though  the  first  process  was  returnable 
to  a  justice  and  the  other  to  the  coimty  court. 
Bird  V.  Taylor,  48  Vt.  584.  Held,  that  the 
first  attaching  creditor's  claim  to  participate  was 
not  defeated  by  his  failing  to  file  a  copy  of  the 
record  of  his  judgment  with  the  clerk  of  the 
county  court,  under  s.  6,  in  a  case  where  the 
second  attaching  creditor  had  neglected  to  file 
his  claim  to  participate,  until  it  was  too  late  for 
the  first  creditor  to  eomply  with  the  require- 
ments of  s.  6.    lb. 
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194.  Chancery.  Settlement  and  marshal- 
ing of  the  claims  of  sundry  attaching  and  trus- 
teeing creditors,  in  aid  of  a  trustee  suit  pending. 
Bank  of  Middlelmry  v.  EdgerUm,  80  Vt.  183. 

195.  Protection  of  trustee.  A  trustee 
adjudged  chargeable  will  be  protected  in  his 
payment  of  the  judgment,  although  no  personal 
notice  of  the  suit  was  given  to  the  principal 
debtor,  who  was  absent  from  the  State,  and 
although  no  recognizance  for  a  writ  of  review 
was  given  by  the  plaintiff.  Steams  v,  WrUUy^ 
80  Vt.  661. 

196.  It  is  no  defense  to  an  action,  that  the 
defendant  was  adjudged  trustee  in  another 
action  and  paid  that  judgment,  if  such  judg- 
ment was  rendered  on  his  default,  or  without 
disclosure,  where  a  true  disclosure  would  have 
shown  him  not  liable  as  trustee.  Probate 
Court  V.  JVOes,  32  Vt.  776.  Allen  v.  Spafford, 
42  Vt.  116. 

197.  If  a  trustee  makes  no  disclosure,  or 
but  a  partial  disclosure  which  is  not  a  full  state 
ment  of  all  the  facts,  as  well  those  which 
go  to  his  discharge  as  those  which  charge  him, 
a  judgment  against  him  as  trustee,  and  pay- 
ment thereof,  will  not  protect  him  against  the 
claim  of  any  other  party  in  interest  not  made 
a  party  to  the  proceedings.  Seward  v.  HejUn 
20  Vt.  144.  Marsfi  v.  Dame,  24  Vt.  868.  AUen 
V.  Spajford, 

198.  It  would  seem  to  be  otherwise,  where 
he  has  fully  disclosed  according  to  his  legal 
duty.     Jb.    Uolmes  v.  Clark,  46  Vt.  22,  27. 

199.  Oosts.  Where  several  trustees  per- 
sonally attend,  the  travel  and  attendance  of 
each  may  be  taxed.  Porter  v.  Buesellf  1  Tyl.  86. 

200.  Held,  that  costs  are  taxable  in  behalf 
of  trustees  and  claimants,  respectively,  for 
actual  travel  only,  and  not  for  travel  at  such 
times  as  they  appeared  only  by  attorney.  Hunt 
V.  Milee,  42  Vt.  538. 

201.  A  trustee  before  a  justice  employed  a 
person,  not  an  attorney,  to  assist  him.  Held, 
that  an  allowance  therefor  as  ''counsel  fees,"  in 
the  taxation  of  costs  for  the  trustee,  was  erron- 
eous.    Miller  v.  WilUafM,  80  Vt.  886. 

202.  A  trustee  disclosing  funds  of  the  prin- 
cipal debtor  in  his  hands,  for  which  he  has 
already  been  adjudged  chargeable  in  a  former 
suit  against  the  same  debtor,  should  be  adjudged 
chargeable  in  the  second  suit,  subject  to  his 
liability  in  the  first.  In  such  case,  the  trustee's 
costs  should  not  be  deducted  from  the  sum  in 
his  hands,  but  he  is  entitled  to  judgment  there- 
for.    BuUard  v.  Hieke,  17  Vt.  198. 

203.  Costs  incurred  in  litigating  the  ques- 
tion of  the  liability  of  the  trustee  after  judgment 
against  the  principal  debtor,  where  the  trustee 
was  adjudged  chargeable,  were  allowed  to  be 
taxed  as  costs  of  the  suit,  to  be  paid  from  the 
funds  in  the  hands  of  the  trustee.  Jones  v. 
Spear,  21  Vt.  426. 


204.  A  trustee  who  excepted,  but  wholly 
failed  upon  his  exceptions  in  the  supreme  court, 
was  not  allowed  to  retain  out  of  the  funds  in 
his  hands  his  costs  in  the  supreme  court ;  but 
costs  were  not  taxed  against  him.  Brown  v. 
Dams,  19  Vt.  608. 

206.  Where  a  trustee  removes  the  case  into 
another  court  by  exceptions,  or  appeal,  he  does 
it  at  his  peril  as  respects  costs.  If  he  fails  upon 
his  exceptions,  he  cannot  tax  costs,  but  must 
pay  costs  to  the  plaintiff.  But  if  upon  the 
plaintiff's  exceptions  the  judgment  is  modified, 
the  trustee  is  still  entitled  to  tax  costs,  he  being 
passive  and  not  an  actor.  Ooddard  v.  Collins, 
25  Vt.  712. 

206.  Where  a  trustee  is  discharged,  for  any 
cause,  his  claim  for  costs  is  a  matter  of  absolute 
right,  of  which  he  cannot  be  deprived,  except 
by  his  consent.  Decker  v.  Fisher,  26  Vt.  683. 
(G.  8.  c.  34,  s.  64.) 

207.  A  sued  B  and  trusteed  C,  and  B  then 
sued  C.  C  was  afterwards  adjudged  trustee  and 
paid  his  full  debt  to  B  upon  the  judgment 
against  him  as  trustee.  In  the  suit  B  v.  C,  the 
court  below,  after  such  payment,  rendered 
judgment  for  the  defendant  C  to  recover  bis 
costs.  ITfM  erroneous ;  and  that  the  plaintiff 
B  was  entitled  to  judgment  for  nominal  dam- 
ages, and  reasonable  costs ;  taxed,  in  this  case, 
up  to  and  including  the  first  term  of  court,  and 
all  the  clerk's  fees.  Wheeler  v.  Fuller,  89  Vt. 
310. 

208.  Oase  in  snpreme  conrt.  In  trustee 
cases  in  the  supreme  court  the  facts  found 
must  be  stated  upon  the  record,  as  in  other 
cases,  and  the  court  cannot  pass  upon  the 
evidence  more  than  in  any  writ  of  error.  Haul' 
tine  V.  Page,  4  Vt.  49. 

209.  The  supreme  court  will  not  look  into 
the  disclosure  of  a  trustee  to  ascertain  facts  not 
found  by  the  commissioner  or  the  county  court. 
Seofield  v.  WhiU,  29  Vt.  880. 

210.  The  statements  of  a  trustee's  disclosure 
were  treated  by  the  supreme  court  as  facts 
found  by  the  county  court,  where  no  evidence 
had  been  introduced  In  contradiction  of  it,  and 
it  evidently  formed  the  basis  of  the  county 
court's  d^ision.  Merrill  v.  Englesbp,2SYiA(iO» 

211.  Where  the  judgment  discharging  a 
trustee  was  affirmed  on  exceptions,  the  supreme 
court,  pro  forma,  affirmed  the  judgment  against 
the  principal  debtor,  but  without  costs.  Wilder 
V.  Eldridge,  17  Vt.  226. 
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ni.    Liability   of   TBrsT  Funds  to  Crkdi- 

TOB8. 
IV.      ACOOUNTABILITT   OF  TBrflTEl. 

I.    How  Crbated,  Etidbngkd,  and  Likitsd. 

1.  By  legal  appointment  Letters  of 
guardianship,  or  of  administration,  create  a 
trust  coupled  with  an  interest.  If  one  of  two, 
or  more,  dies,  resigns,  or  is  removed,  the  trust 
remains  to  the  others.  Pepper  v.  Stone,  10  Vt, 
427. 

2.  Express  trusts.  By  our  law  an  express 
trust,  except  in  lands,  may  be  created  without 
writing.  No  prescribed  form  of  words  is 
necessary  to  create  it.  The  intention  of  the 
party  creating  it  affords  the  only  sure  test  of  its 
creation.  In  ascertaining  this  intention,  the 
language  used  is  not  to  be  tortured  by  any 
technical  constructions,  but,  as  in  the  case  of 
wills  and  devises,  a  liberal  construction  is  to  be 
adopted.  Porter  v.  Bank  of  Rutland,  19  Vt. 
410. 

3.  The  father  of  a  married  woman,  who  had 
three  children,  informed  her  and  her  husband 
in  conversation  that  he  should  make  her  an 
advancement,  and  wished  to  have  it  invested 
for  the  benefit  of  herself  and  her  children  ;  and 
afterwards,  in  a  letter  to  her  husband  he 
enclosed  a  check  of  $1000  payable  to  her,  or 
bearer,  and  expressed  in  the  letter  that  it  was 
**for  Fanny"  (the  daughter),  and  suggested  a 
mode  of  investment,  adding:  * 'I  leave  that  to 
your  and  her  pleasure,  what  mode  to  adopt  for 
her  and  heirs*  mutual  benefit."  The  court 
found  that  the  intention  of  the  father  was  to  set 
apart  this  fund  for  the  exclusive  benefit  of  the 
daughter  and  her  children,  or  heirs,  and  to  place 
it  under  the  control  of  her  husband,  as  her  trus- 
tee ;  and  that  such  was  the  effect.    Ih, 

4.  The  acknowledgment,  in  an  answer  in 
chancery,  of  a  trust  under  a  deed  absolute  in 
form,  is  equivalent  to  a  declaration  of  trust  in 
the  deed.    Barron  v.  Barron,  24  Vt.  875. 

6.  8o^  also,  is  a  deposition  of  the  grantee  in 
the  deed,  acknowledging  the  trust.  Pinney  v. 
Fellovts,  15  Vt.  525.  This  denied  in  Detcey  v. 
Dewey,  86  Vt.  660. 

6.  Uses.  A  covenant  to  stand  seized  to  the 
use  of  another,  and  indeed  all  uses^hich  the 
statute  of  uses  of  Henry  VIII.  executes,  consti- 
tute trusts  which  a  court  of  equity  will  always 
enforce.  Sherman  v.  Dodge,  28  Vt.  26.  Gor- 
ham  V.  Daniels,  28  Vt;  600. 

7.  This  statute  is  not  in  force  in  this  State. 
Resort  may  be  had  to  a  court  of  equity  to  carry 
out  its  purposes,  in  those  rare  cases  where  it 
might  answer  a  good  end  in  effecting  the  intent 
of  a  grant.     Tb, 

8.  The  intestate,  for  the  expressed  consider- 
ation of  $1000,  conveyed  to  his  son  by  warranty 
deed  certain  lands  and  personal  property  "with 


the  following  condition,  viz. :  that  I  and  my 
wife  Mary  shall  have  the  use  and  possession  o( 
said  real  estate  and  personal  property  during 
our  natural  lives ;— the  said  A  P  [the  grantee] 
to  have  possession  of  said  premises  and  personal 
property  at  our  decease,  and  not  until  then." 
Held,  that  this  was  rather  a  grant  upon  condi- 
tion subsequent,  than  an  exception  or  reserva- 
tion (as  in  Oorham  v.  Daniels),  the  spirit  of 
the  condition  being  that  the  grantee  should  suf- 
fer the  grantor  to  enjoy  the  property  during  his 
life,  and  if  his  wife  should  survive  liim,  then  to 
suffer  her  to  enjoy  the  use  during  her  life,  but 
leaving  the  legal  title  in  the  grantee ;— uses 
which  a  court  of  equity  will  execute.  Sherman 
V.  Dodge, 

9.  Implied  trasts.  Trusts  may  be  implied, 
or  may  result  from  certain  facts  and  circum- 
stances requiring  their  existence  for  purposes 
of  equity.  Porter  v.  Bank  of  Rutland,  19  Vt. 
410. 

10.  Husband  and  wife  joined  in  the  convey- 
ance of  the  wife's  land,  and  the  husband  in- 
vested the  avails  of  the  sale  in  other  land  of 
which  he  took  a  conveyance  to  his  minor  child, 
himself  retaining  the  deed,  unrecorded.  Held, 
that  such  child  had  no  claim  against  the  father 
under  such  purchase  and  deed.  Ward  v.  Mor- 
rU,  1  D.  Chip.  822. 

11.  There  is  an  implied  trust  in  favor  of  the 
party  who  advances  the  consideration,  on  the 
purchase  of  lands  which  are  conveyed  to  an- 
other.    Clark  V.  Clark,  48  Vt.  685. 

12.  Where  one  buys  land  in  the  name  of 
another  and  pays  the  consideration  money,  the 
land  will  generally  be  held  by  the  grantee  in 
trust  for  the  person  who  so  pays  the  considera- 
tion. Barron  v.  Barron,  24  Vt.  876 ;  and  if  he 
pays  but  part,  the  land  will  be  charged  with  the 
trust  pro  tanto.    Pinney  v.  Fellows,  16  Vt.  625. 

13.  The  defendant  was  authorized  by  the 
orator,  by  a  parol  agreement,  to  purchase  a 
farm  in  his  own  name  in  trust  for  the  benefit  of 
the  orator,  and  to  deed  it  to  him  thereafter, 
upon  a  future  arrangement  to  be  made  between 
them,  either  upon  principles  then  settled  upon, 
or  upon  such  as  should  be  thereafter  a^^eed 
upon.  The  defendant  took  the  deed  to  liimself, 
paid  part  of  the  consideration,  and  gave  his 
notes  for  the  balance.  The  orator  afterwards 
paid  some  of  these  notes,  but  never  had  posses- 
sion of  the  farm.  On  a  bill  to  enforce  a  convey- 
ance on  the  ground  «f  a  trust,  and  for  general 
relief  i—Held,  (1),  that  as  an  express  trust  it 
was  void  by  the  statute ;  (2),  that  such  subse- 
quent payment  did  not  create  a  resulting  trust ; 
— that  to  have  that  effect,  the  condderation,  or 
some  part  of  it,  must  have  been  furnished  by 
the  orator  at  the  time  of  the  purchase.  But  ttM 
court  decreed  payment  of  the  sums  paid  by  the 
orator,  without  costs  to  either  party.  Pinnoek 
V.  Clough,  16  Vt.  500.    86  Vt.  659. 
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14.  In  case  of  an  implied  trust,  parol  evi- 
dence as  to  the  understanding  and  intention  of 
the  parties,  is  not  excluded  by  the  statute  of 
frauds.     Clark  t.  Clark,  48  Vt.  685. 

15.  A  resulting  trust  in  behalf  of  a  person 
paying  the  consideration  on  the  purchase  of 
land,  where  the  conveyance  is  made  to  another, 
may  be  established  by  parol,  although  the  deed 
recites  the  consideration  as  received  from  the 
grantee.    Pinney  v.  FellawSj  15  Vt.  525. 

16.  Where  a  deed  is  taken  to  the  wife  or 
child  of  one  who  pays  the  price,  the  prima  f acts 
implication  is,  that  it  was  intended  as  a  gift ; 
but  this  implication  may  be  rebutted  by  oral 
evidence,  so  as  to  create  a  resulting  trust  in 
favor  of  the  paying  party,  which  equity  will 
enforce.  Paige  v.  Morgan^  28  Vt.  565.  Bent 
v.  Bent,  44  Vt.  555. 

17.  Designation  and  appointment  of 
tnifltee.  In  designating  a  trustee  to  take  charge 
of  a  trust  fund,  no  greater  certainty  or  for- 
mality is  requisite  than  in  the  creation  of  the 
fund  itself ;  nor  is  it  indispensable  that  a  trustee 
should  be  designated  in  the  instrument  creating 
the  trust  fund,  nor,  indeed,  by  any  simulta- 
neous or  subsequent  instrument.  If  necessary, 
chancery  will  appoint  a  trustee.  Porter  v. 
Bank  of  RuOand,  19  Vt.  410. 

18.  It  is  a  settled  rule  in  equity,  that  a  trust 
shall  not  fail  for  want  of  a  trustee.  A  town, 
which  under  its  charter  stood  as  trustee  of  cer- 
tain public  rights  of  land,  having  been  abolished 
by  act  of  the  legislature,  a  new  trustee  was 
appointed  by  the  chancellor.  Montpelier  y.  East 
MontpeUer,  29  Vt.  1^. 

19.  Oestni  que  trnst.  A  church  or  society, 
unincorporated,  is  capable  of  receiving  the  use 
of  property  devised  to  trustees  for  their  benefit; 
and  if  the  trustees  fail,  or  decline  the  trust,  the 
heir  will  stand  as  trustee,  or  the  court  of  chan- 
cery may  appoint.  Stone  v.  Qriffln,  8  Vt.  400. 
7  Vt.  805. 

20.  The  law  in  relation  to  charitable  uses, 
as  well  as  to  the  jurisdiction  of  chancery  over 
them,  is  not  founded  on  the  statute  43  £liz., 
but  existed  at  common  law ;  and  societies,  or 
bodies  of  men  unincorporated,  have  ever  been 
considered  capable  of  receiving  gifts  or  legacies 
to  be  applied  to  charitable  uses.  Such  also  has 
been  the  Invariable  policy  of  this  State,  and 
seems  sanctioned  by  section  41  of  the  constitu- 
tion.    Burr  V.  Smith,  7  Vt.  241. 

21.  Lands  were  conveyed  to  selectmen  in 
trust  for  the  town,  *'the  annual  rents  and  pro- 
fits to  go  and  be  disposed  of  to  and  for  the  use 
and  support  of  a  gospel  minister  or  ministers  in 
the  town,  in  proportion  to  the  number  of  inhabi- 
tants attending  or  inclined  to  each  respective 
meeting,  excepting  always  the  church  of  Eng- 
land, or  society  of  that  order,**  &c.  On  a  bill  of 
Interpleader,  the  funds  were  ordered  to  be  dls- 
ributed  among  all  the  religious  societies  exist- 


ing at  the  time  of  the  distribution  ordered,  where 
there  was  a  minister  officiating,  except  the  one 
expressly  excepted,  although  some  of  these 
societies  were  of  different  Christian  denomina- 
tions from  the  one  to  which  the  grantor  be- 
longed, and  were  not  In  existence  at  the  time  of 
the  grant.     Gardner  v.  Rogers,  11  Vt.  384. 

22.  Charter  of  the  town  of  Newbury  from 
New  Hampshire ;— afterwards  confirmed  by 
charter  from  New  York  to  Jacob  Bayley  and 
others  In  trust  for  the  New  Hampshire  proprie- 
tors. Trust  enforced.  Johnson  v.  Ba$/Uy,  15 
Vt.  595. 

23.  Where  a  deed  of  lands  was  executed  to 
F  In  trust  for  the  town  of  W,  conditioned  to  be 
void  If  the  grantor  shall  Indemnify  and  save 
harmless  said  town  from  all  expenses  which 
may  be  Incurred  by  reason  of  the  grantor,  or  his 
family,  becoming  chargeable  to  said  town,  as 
paupers  i—ffeld,  that  the  conveyance  was  to  P, 
at  first,  for  the  use  of  the  grantor.  Implying  a 
personal  confidence  in  F  to  execute  the  trust 
for  the  benefit  of  the  grantor,  and  then,  con- 
ditionally, in  trust  for  the  benefit  of  the  town, 
thus  creating  a  use  upon  a  use ;  and  that  the 
deed  did  not  convey  to  the  town  such  a  title  as 
that  an  action  of  ejectment,  after  breach  of  the 
condition,  could  lie  In  Its  name  against  the 
grantee  of  the  grantor.  WilHston  v.  White,  11 
Vt.  40.     Williams,  C.  J.,  dissenting. 

24.  A  devise  of  property  was  made  to  one 
In  trust,  to  apply  such  sum  as  he  should  judge 
right  and  equitable,  yearly,  for  the  support  of  a 
certain  insane  pauper,  provided  the  town  of  8, 
to  which  the  pauper  was  cliargeable,  should  pay 
a  reasonable  sum  yearly  for  the  same  purpose. 
Held,  that  the  town  had  no  such  interest  under 
the  will  as  to  enable  it  to  maintain  a  bill  In 
equity  against  the  trustee,  to  compel  him  to  use 
the  fund  for  the  support  of  the  pauper ;  that 
the  pauper,  and  not  the  town,  was  the  cestui 
que  trust  and  the  proper  party  to  enforce  the 
execution  of  the  trust.  Sharon  v.  Simons,  80 
Vt.  458. 

25.  Held,  also,  on  a  bill  to  enforcej^is  trust, 
that  where  the  trustee  had  exercised  his  judg- 
ment honestly  and  without  sinister  motive,  the 
court  would  not  examine  Into  the  accuracy  of 
the  conclusion  come  to  by  the  trustee  in  the 
application  of  the  fund,  and  override  the  exer- 
cise of  his  discretion.    lb, 

II.    The  Trustek. 

1.  His  rights  at  law, 

26.  Bight  to  bring  suits.  Where  lands 
are  held  In  trust,  the  name  of  the  trustee  must 
be  used  In  suits  at  law  affecting  the  legal  title ; 
but  In  equity  the  cestui  que  trust  Is  owner,  and 
a  court  of  law  will  protect  him  In  an  entry 
upon  and  occupation  of  the  property,  as  against 
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a  stranger  to  the  title.     Oatman  y.  Barney^  46 
Vt.  594. 

27.  A  trustee  may  recover  in  ejectment 
against  bis  cestui  que  tru$t.  Beaeh  t.  Beach, 
14  Vt.  28.     16  Vt.  414.    81  Vt.  606. 

28.  —to  conyey.  Trustees  under  a  bill, 
baving  the  legal  estate,  may  convey  it  to  a  third 
person  so  as  to  enable  him  to  maintain  eject- 
ment against  a  stranger.  MiteheU  v.  Stevens^ 
1  Aik.  16. 

29.  A  trustee  may  convey  the  trust  estate 
with  the  consent  of  the  cettui  que  trutt  and  the 
founder  of  the  trust,  or  charity,  in  all  cases; 
and  this  assent  may  be  implied  from  circum- 
stances, lapse  of  time,  or  from  both.  Pownal 
V.  Myers,  16  Vt.  408. 

30.  A  trustee  having  the  legal  estate  may, 
at  law,  convey  it  to  any  one  he  sees  fit.  If  the 
conveyance  be  in  violation  of  the  trust,  and  the 
grantee  is  ignorant  of  the  trust,  the  entire  title 
passes  to  him ;  but,  if  not  ignorant  of  the  trust, 
he  takes  the  estate  incumbered  with  the  trust, 
and  may  be  held  to  account,  as  trustee,  to  the 
ceeiiui  que  trust ;  but  only  in  equity.  Redfield, 
J.  lb,  BUusdeU  V.  Stetens,  16  Vt.  179.     " 

2.  Effect  of  his  corweyanee, 

31.  At  law,  the  rights  and  interests  of  cextuis 
que  trust f  legally  created  and  manifested  in  real 
estate,  cannot  be  affected  by  a  conveyance 
by  the  trustee  without  their  assent,  whether 
minors  or  of  full  age  Barrett,  J.,  in  Flint  v. 
Steadman,  36  Vt.  218.  See  Redfield,  J.,  in 
Pawnal  v.  Myers,  16  Vt.  414. 

32.  A  party  receiving  trust  property,  know- 
ing it  to  be  such,  in  payment  of  his  own  debts,  is 
liable  to  account  to  the  cestui  que  trust  Tovle 
V.  Mack,  2  Vt.  19. 

33.  A  purchaser  of  trust  property,  having 
notice  of  the  trust  before  the  full  price  has  been 
paid  over  beyond  power  of  recall,  is  not  an 
innocent  bona  flde  purchaser.  Abell  v.  Hmce, 
48  Vt.  408.  See  HackeU  v.  Callender,  82  Vt. 
109.        ^ 

34.  A  party  claiming  lands  as  discharged 
from  a  trust  of  which  he  has  notice— as,  by  the 
record  of  an  earlier  deed  creating  the  trust- 
must  show  that,  in  point  of  fact,  they  have 
been  so  discharged  in  some  way  recognized  by 
law ;  and  the  mere  fact  of  a  conveyance  of  the 
trustee  by  deed  of  warranty,  has  no  tendency 
to  prove  that.  Flint  v.  Steadman,  86  Vt. 
210. 

35.  A  conveyed  his  lands  to  B  to  be  sold, 
and  out  of  the  proceeds  to  pay  certain  debts, 
and  account  for  the  surplus.  After  B  had  sold 
enough  of  the  lands  to  satisfy  those  debts,  the 
orator  attached  the  remainder  as  the  property 
of  A  and  levied  his  execution  thereon.  After 
the  attachment,  but  without  knowledge  thereof 
or   of   the    trust,    C    purchased  of   B    such 


remaining  portion  of  the  lands,  in  good  failb, 
and  took  a  conveyance  from  B.  In  a  bill 
against  A,  B  and  C  for  relief  ;^ffeld,  that  the 
lands  in  the  hands  of  C  could  not  be  charged ; 
but  B  was  decreed  to  pay  the  orator's  debt  out 
of  the  surplus  in  his  hands.  Waterman  ▼. 
Cochran,  12  Vt.  699. 

III.    Liability  of  Trust  Funds  to  Crbditors. 

36.  Bank  stock  purchased  by  a  trustee  with 
trust  funds,  though  held  by  him  in  his  own 
name,  is  not  subject  to  attachment  and  execu- 
tion by  his  creditors  who  have  notice  of  the 
trust.  Porter  v.  Bank  of  Rutland,  19  Vt. 
410. 

37.  No  privity  exists,  even  in  equity, 
between  a  creditor  and  the  trust  fund  of  his 
debtor,  if  the  creditor,  at  the  time  of  the  credit 
given,  had  either  actual  or  constructive  notice 
of  the  trust,  and  gave  credit  to  the  trustee,  and 
not  to  the  trust  fund,  although  the  means  pro- 
cured by  the  credit  went  for  the  benefit  of  the 
trust.     Townnley   v.  Barber,  27  Vt.  417. 

38.  In  an  action  by  a  trustee  to  recover  for 
property  held  by  him  in  trust  and  attached  by 
the  defendant  for  the  trustee's  individual  debt, 
created  upon  credit  given  to  the  trustee  person- 
ally without  fraud  or  mistake ; — Held,  that  the 
defendant  was  not  entitled  to  have  deducted 
from  the  damages,  such  part  of  the  defendant's 
claim  as  was  for  property  bought  by  the  trus- 
tee for,  and  applied  to,  the  benefit  and  improve- 
ment of  the  trust  fund,  and  for  the  benefit  of 
the  cestu  que  trust.  Barlkr  v,  Chapin,  28  Vt. 
418. 

39.  S  devised  a  farm  and  the  stock  and  tools 
thereon  to  the  plaintiffs  in  trust  for  his  grand- 
son G,  his  wife  and  children,  during  the  life  of 
G  and  his  wife,  and  at  their  decease  to  be 
equally  divided  between  their  children  ;  giving 
authority  to  the  plaintiffs  to  permit  G  to  have 
the  management  and  control  of  the  trust  prop- 
erty, at  any  time  and  so  long  as  from  his  babite 
of  industry,  frugality,  &c.,  they  should  think  it 
safe  and  prudent  to  do  so.  The  plaintiffs  suf- 
fered G  to  live  upon  and  carry  on  the  farm, 
and  to  manage  and  take  care  of  the  stock  (o 
suit  himself,  and  to  appropriate  the  avails  for 
the  support  of  himself  and  family,  without 
accountibg,  but  under  the  general  charge  and 
supervision  of  the  plaintiffs  as  to  the  disposal  of 
the  property,  and  preventing  the  disposal  of  it 
by  G.  Held,  that  the  plaintiffs  could  maintain 
trover  for  cattle,  the  product  of  the  original 
stock,  attached  as  the  property  of  G,  although 
the  value  of  the  property  had  been  enhanced  by 
the  labor  of  G— the  plaintiffs  not  having  parted 
with  their  legal  title.  Roberts  v.  HaU,  86  Vt. 
28.  Trask  v.  Donoghue,  contra,  1  Aik.  370, 
overruled.    7*.  82. 

40«    The  plaintiff  put  into  the  hands  of  his 
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brother  #1,500  to  be  held  "in  trust,"  and  to 
be  returned  **on  demand,"  with  the  dtUy  to 
take  care  of  it,  invest,  exchange  and  improve 
it;  and  the  right  to  live  and  * 'enjoy  the  com- 
forts of  life,"  '*only  from  day  to  day  out  of  the 
profits  or  interest  of  said  sum,"  as  his  pay. 
Meldf  the  contract  being  bonajide,  that  the  title 
of  the  property  purchased  by  the  brother  with 
the  fund,  and  of  the  increase,  was  in  the  plain- 
tiflf,  and  could  not  be  attached  for  the  brother's 
debts.     WMtcamb  v.  CardeUy  46  Vt.  24. 

41.  Chancery  will  assist  a  judgment  cred- 
itor, not  only  to  discover,  but  to  reach  the 
property  of  the  debtor  in  the  hands  of  a  trustee, 
which  is  beyond  the  reach  of  an  execution  at 
law.  It  is  necessary,  however,  before  resort- 
ing to  chancery  for  relief,  that  he  should  first 
have  taken  out  execution  and  caused  it  to  be 
levied,  or  returned  nulla  bona,  so  as  to  show 
thereby  that  his  remedy  at  law  has  failed. 
Waterman  v.  Coehran,  13  Vt.  699. 

IV.    Accountability  of  Tkustee. 

42.  An  assignee  in  trust  for  creditors,  who 
sells  the  trust  property  by  way  of  barter,  or 
exchange,  or  on  credit,  is  chargeable  for  the 
cash  value  of  the  property  at  the  time  of  the 
sale,  and  the  interest.  Page  v.  Olootty  28  Vt. 
465. 

43.  So,  if  the  trustee  fail  to  keep  a  full  and 
fair  account  of  the  sales,  so  that  they  cannot  be 
ascertained.    lb. 

44.  Where  an  executor  appropriates  or  pur- 
chases in  the  estate,  the  heirs  may  treat  him  as 
purchaser  or  trustee  at  their  election,  making 
him  account  for  profits.  Hapgood  v.  Jen?uson, 
2  Vt.  294. 

45.  It  is  a  principle  of  settled  policy,  that 
no  administrator,  or  person  standing  in  a  like 
situation,  shall  become  the  purchaser  of  the 
estate  for  his  own  benefit,  against  the  will  of 
those  for  whose  interest  he  is  appointed  to  act. 
It  is  therefore  a  general  rule,  that  a  cestui  que 
trust  has  an  election  to  affirm  or  disaffirm  such 
purchases  by  his  trustee,  and  this  without 
reference  to  whether  the  purchase  was  fair  or 
not.    Mead  v.  Bpington,  10  Vt.  116. 

46.  What  dealings  by  a  party  holding 
another's  money,  notes,  &c.,  in  trust,  will  make 
him  accountable  as  for  an  appropriation  to  him- 
self— '^making  it  his  own" — see  Seater  v. 
Pt^n3c,42Vt.  825. 

47.  It  was  verbally  agreed  between  the 
plaintiff  and  the  defendant  who  were  co-trus- 
tees of  the  estate  of  a  minor,  that  the  plaintiff 
should  be  permitted  to  employ  the  trust  fund 
in  his  trade  for  the  term  of  three  years,  for 
which  he  would  pay  the  interest  thereon  to  the 
eesttti  que  trust,  and  would  also  pay  the  defend- 
ant in  goods  $150  per  year  for  three  years. 
Under  this  agreement,  the  defendant  took  a 


part  of  the  first  year's  payment  in  goods.  In 
an  action  of  book  account  to  recover  for  the 
goods ; — Held,  (1),  that  the  contract  was  within 
the  statute  of  frauds ;  (2),  that  it  was  illegal 
and  void,  and  in  either  case,  so  far  as  it  was 
executory,  it  could  not  be  enforced ;  but  that, 
in  either  case,  so  far  as  the  plaintiff  had  made 
payments  under  it,  he  could  not  recover  them 
back.     Foote  v.  Emerson,  10  Vt.  388. 

48.  Allowances.  In  holding  an  executor 
trustee  for  the  heirs  of  lands  sold  and  purchased 
in  by  him,  where  the  whole  was  one  purchase ; 
— Held,  that  the  account  should  be  taken  with 
reference  to  the  value  of  what  remained  unsold, 
as  well  as  the  gains  upon  what  he  had  re-sold. 
Hapgood  v.  Jennison,  2  Vt.  294. 

49.  And  he  was  allowed  for  those  lands  of 
which  the  title  failed,  and  for  the  costs  of  try- 
ing the  title.    lb. 

50.  A  trustee  was  allowed  his  costs  and 
expenses  of  suits  and  of  an  arbitration,  where  he 
had  managed  the  concern  as  he  would  his  own, 
and  in  good  faith ;  but  not  for  costs  and  expen- 
ses incurred  after  he  had  improperly  refused  to 
settle  and  surrender  the  trust.  Towle  v.  Mack, 
2  Vt.  19. 

51.  In  a  matter  partaking  of  the  character 
of  a  trust,  where  certain  expenses,  otherwise 
properly  chargeable,  were  found  to  have  been 
occasioned  by  the  '^carelessness"  of  the  party ; 
— Held,  that  they  could  not  be  allowed  oA  of 
the  fund.  Missisguoi  Bank  v.  Sabin,  48  Vt. 
289. 

52.  It  is  usual  to  give  costs  to  a  trustee 
where  there  is  a  fund  in  his  hands,  notwith- 
standing the  decree  is  against  him  ;  sometimes 
only  common  costs,  but  generally  2M  necessary 
actual  charges  and  expenses  in  addition.  Pren- 
tiss, J.,  in  Mo(yre  v.  Jones.  (U.  8.  D.  C.),28  Vt. 
748. 

53.  Trustees  have  an  inherent  equitable 
right  to  be  reimbursed  all  expenses  which  they 
reasonably  incur  in  the  execution  of  the  trust ; 
and  it  is  immaterial  that  there  is  no  provision 
for  such  expenses  in  the  instrument  of  trust. 
All  such  expenses  are  a  lien  upon  the  trust 
property,  and  the  trustee  will  not  be  compelled 
to  part  with  it  until  they  are  paid.  Held,  in 
the  case,  that  the  trustees  had  not  lost  their 
lien.  Rensselaer  <fc  Saratoga  R.  Co.  v.  Miller, 
47  Vt.  146. 

54.  Statute  of  limitationB.  The  statute 
of  limitations  does  not  apply,  as  between  a  trus- 
tee and  his  cestui  que  trust,  to  bar  a  trust  claim 
—as,  in  case  of  an  executor,  or  administrator, 
or  guardian— 80  long  as  the  trust  subsists  and  is 
acknowledged  on  both  sides,  or  is  not  denied 
and  an  adverse  claim  set  up.  Evarts  v.  Nason, 
11  Vt.  122.    Kimball  v.  Ixes,  17  Vt.  480. 

55.  A  mere  servant.  A  mere  servant,  or 
agent  acting  under  the  direction  and  control 
of  his   master  or   principal,  is  not   generally 
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required,  as  in  rase  of  a  trustee,  to  keep 
accounts  on  bebalf  bis  employer.  Upon  a  bill 
in  cbancery,  in  such  case,  praying  an  account, 
it  is  sufficient  tbat  the  defendant  answer  that 
what  be  received,  he  received  as  a  servant,  and 
paid  it  over  to  bis  master.  A  decree  for  an 
account  was  refused  in  such  case.  Rieh  v. 
Au$Un,  40  Vt.  416. 


TURNPIKE  AND  PLANK  ROADS. 

1.  Laid  upon  a  highway.  The  legislature 
has  power  to  authorize  a  turnpike  corporation 
to  lay  a  turnpike  upon  an  existing  highway 
without  compensation  to  the  town,  and  to  sus- 
tain the  same  by  means  of  tolls.  Panton  T. 
Co.  V.  Bishop,  11  Vt.  198.  Searsburg  T,  Co,  v. 
Cutler,  6  Vt.  824.  Bamet  v.  Pastumpnc  T. 
Co.,  15  Vt.  767. 

*2.  Where  a  turnpike  is  laid  upon  a  public 
highway,  the  town  has  no  claim  against  the 
turnpike  company  for  compensation  for  having 
made  the  road,  which  can  be  enforced  at  law, 
or  in  equity.    Bamet  v.  Passumpnc  T.  Co, 

3.  Where  a  turnpike  was  lawfully  laid 
along  a  highway,  and  a  toll  gate  erected  across 
it  ;—ffeld,  that  although  the  inhabitants  of  the 
town  might  have  acquired  a  prescriptive  right 
to  pkss  the  gate,  toll  free,  and  although  this  right 
was  denied  to  some  or  all  of  the  inhabitants,  yet 
this  gave  no  right  to  the  town  to  interfere,  in 
its  corporate  capacity,  and  demolish  the  gate 
by  way  of  abating  a  nuisance.  Panton  T,  Co. 
V.  Bishop,  11  Vt.  198. 

4.  Ohanging  location  of  gates.  A  turn, 
pike  company,  authorized  by  their  charter  to 
erect  gates  and  receive  tolls,  may,  from  time  to 
time,  change  the  location  of  their  gates,  although 
done  to  intercept  travel  coming  upon  the  turn- 
pike by  new  roads,  private  or  public  ;  and  the 
public  acquires  no  right  by  lapse  of  time  to 
have  the  gates  remain  in  any  particular  place. 
Foutler  v.  Pratt,  11  Vt.  869. 

5.  Ohanging  to  highway.  Proceedings 
for  converting  a  turnpike  into  a  public  high- 
way, under  stat.  1888.  (G.  8.  c.  27,  ss.  18,  19, 
20.)    State  v.  Shrewsbury,  15  Vt.  288. 

6.  Snbstitated  track.  Where  a  railroad 
company  appropriated  part  of  a  turnpike  road, 
making  a  substitute  therefor  as  their  charter 
provided,  and  the  turnpike  company  used  the 
substitute  as  part  of  their  road,  repaired  it,  kept 
their  gates  closed  and  took  toll  ',—Held,  that 
this  thereby  became  a  portion  of  their  road 
which  they  were  bound  to  keep  in  repair. 
MathewB  V.  Winooski  T,  Co,,  24  Vt.  480. 

7.  In  an  action  against  a  turnpike  company 
for  an  injury,  the  declaration  alleged  the  injury 
to  have  occurred  on  a  road  laid  out  in  1808. 
The  evidence  was,  that  the  injury  occurred  on 


a  slight  alteration  made  by  the  company  from 
the  original  line.  Held  no  variance,  for  that 
sudi  alteration  became  incorporated  with,  and 
a  component  part  of,  the  old  road.  Noyes  v. 
WhiU  River  T,  Co.,  11  Vt.  681. 

8.  Sufficiency,  and  liability  for  insuffi- 
ciency. A  turnpike  company  is  bound  to 
maintain  its  bridges  of  sufficient  strength  to 
bear  up  the  heaviest  loads  that  usually  pass 
upon  the  road  to  and  from  market;  but  not 
more  than  this.  Richardson  v.  RoyaUon  d 
Woodstock  T.  Co.,  5  Vt.  680. 

9.  Under  the  charter  of  a  turnpike  corpora- 
tion making  the  company  liable  for  **  all  dam- 
ages" arising  from  want  of  repalrs,&<j.;— flifW, 
that  the  company  was  liable  only  to  the  same 
extent  as  towns  under  the  general  statute ;  that 
is,  for  special  damage,  &c.  S,  C.  6  Vt.  496. 
Bactter  v.  Winooski  T.  Co.,  22  Vt.  114. 

10.  A  corporation  created  by  the  State  of 
New  Hampshire  for  building  and  maintaining 
a  bridge  across  Connecticut  River,  and  author- 
ized to  demand,  and  demanding  and  receiving, 
tolls  of  passengers,  extended  its  bridge  and 
approaches  into  this  State.  Held,  by  a  majority, 
that  the  corporation  was  liable  to  a  passenger 
over  the  bridge  for  an  injury  occasioned  by  the 
insufficiency  of  that  part  of  the  bridge  and  its 
approaches  which  was  within  this  State.  Stan- 
ton V.  Proprietors  of  Haverhill  Bridge,  47  Vt. 
172. 

11.  A  turnpike  company,  like  a  town,  is 
primarily  liable  to  the  traveler  for  the  insuffi- 
ciency of  its  road,  although  such  insufficiency  is 
occasioned  by  the  acts  of  others—as,  a  railroad 
company— leaving  to  the  turnpike  company,  as 
to  a  town,  a  claim  for  indemnity.  MtUhetts  v. 
Winooski  T,  Co,,  24  Vt.  480. 

12.  Pleading.  In  an  action  for  an  injury 
caused  by  the  insufficiency  of  a  turnpike,  it  is 
not  necessary  that  the  declaration  should  state 
the  particular  place  upon  the  road  where  the 
injury  happened,  nor  the  manner  in  which  the 
road  was  out  of  repair.  Noyes  v.  White  River 
T.  Co.,  11  Vt.  631. 

13.  In  such  action  the  declaration  averred 
the  injury  as  occasioned  **  by  reason  of  the  road 
being  out  of  repair  and  the  badness  thereof." 
Held,  that  whether  such  **  badness"  was  the 
result  of  an  originol  insufficiency  of  the  road, 
or  of  want  of  repairs  from  time  to  time,  could 
make  no  difference ;  and  that,  in  either  case, 
there  was  no  variance.    lb, 

14.  Tolls,  and  exemptiona.  The  act 
incorporating  a  turnpike  company  exempted 
from  tolls,  those  who  should  be  going  '*  on  the 
ordinary  domestic  business  of  family  concerns." 
Held,  that  this  did  not  exempt  one  who  was 
transporting  materials  to  repair  buildings  on  his 
farm  in  another  town,  about  six  miles  from  his 
home.  Green  Mountain  T,  Co,  v.  Hemming- 
icay,  2  Vt.  612. 
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15.  Nor,  to  a  physician  going  to  visit  his 
patients.     CenUr  T.  Co.  ▼.  Smith,  12  Vt.  212. 

16.  But  where  the  party,  without  fraud, 
claimed  such  exemption  and  was  allowed  to 
pass  the  gate,  toll  free  -.—Held,  that  assumpsit 
did  not  lie  to  recover  the  toils.    Ih. 

17.  Under  a  turnpike  corporation  act,  all 
persons  living  within  eight  miles  of  the  gate 
were  exempted  from  toll.  Held,  that  the  pri- 
vilege was  personal  to  all  such,  and  was  not 
limited  by  the  kind,  or  mode  of  travel,  or  busi- 
ness ;  that  it  allowed  the  driving  by  the  parties 
servants  of  a  mail  coach  with  passengers,  &c. 
Pauumpmc  T.  Go.  v.  Langdon,  6  Vt.  546. 

18.  The  charter  of  a  turnpike  company 
imposed  the  duty  of  keeping  its  road  in  repair, 
and  made  it  liable  for  damages  happening  **to 
any  person  from  whom  toll  is  demandable," 
through  want  of  repairs,  &c.  By  another  pro- 
vision, toll  was  not  demandable  at  any  gate  of 
any  person  living  within  eight  miles  of  such 
gate.  The  plaintiff  lived  between  two  gates  of 
the  turnpike,  five  miles  from  one  and  fifteen 
from  the  other,  and  had  paid  a  commutation 
for  the  year  for  passing  the  nearest  gate,  and 
was  subject  to  toll  at  the  other  gate.  Upon  an 
excursion  on  the  turnpike  between  the  two 
gates,  not  intending  to  pass  either,  he  sustained 
damage  through  a  defect  of  the  road.  In  an 
action  therefor  ;—/f(fW,  (1),  that,  as  toll  was 
demandable  of  the  plaintiff  upon  the  road,  he 
came  within  the  words  of  the  provision ;  (2), 
that  the  defendant,  having  demanded  and 
received  toll  in  the  conimutation,  was  estopped 
from  denying  that  the  plaintiff  had  a  claim  to 
recover  damages  under  the  charter.  Brown  v. 
Winootki  T.  Co.,  28  Vt.  104. 

19.  Toll  board.  A  turnpike  company  was 
required  by  its  charter  to  **keep  exposed  to 
view  a  sign, or  board,  with  the  rate  of  tolls  fairly 
written  thereon  in  large  letters."  Held,  that 
being  posted  up  in  the  entry- way  of  the  toll 
house  was  not  a  full  compliance  with  the  requi- 
sitions of  the  statute;  but  that  the  company 
was  not  thereby  precluded  from  demanding 
tolls,  no  such  limitation  being  in  the  charter. 
Center  T.  Co.  v.  Smtth,  12  Vt.  212. 

20.  Forcibly  passing,  or  avoiding  gate. 
A  turnpike  act  imposed  a  penalty  upon  any 
person  who  should  "attempt  forcibly  to  pass 
any  gate  without  having  paid  the  legal  toll  at 
said  gate."  Held,  that  the  penalty  did  not 
attach  to  one  not  liable  to  pay  toll,  although  he 


neglected  or  refused  to  make  known  his  exemp- 
tion.  Green  Mountain  T,  Co.  v.  Hemmingtoa^, 
2  Vt.  512.  Pingrey  v.  W(uklmm,  1  Aik. 
264. 

21.  A  traveler  upon  a  turnpike  turned  off 
upon  a  public  highway  before  coming  to  the 
gate,  and  passed  on  beyond  the  gate  upon  such 
highway,  without  entering  again  upon  the  turn- 
pike; and  did  this,  with  intent  to  evade  the 
payment  of  toll  at  the  gate.  Held,  that  he  was 
not  thereby  subject  to  the  penalty  of  the  act, 
which  provided  that  "  if  any  person  shall  pass 
any  of  said  gates,  and  again  enter  said  road, 
with  intent  to  evade  the  legal  toll,  &c.,  or  shall 
otherwise,  without  force,  pass  such  gate  without 
paying  such  toll,  and  with  intent  to  defraud 
said  company  of  said  toll,  &c.,  he  shall  forfeit, 
&c."     Center  T.  Co.  v.  Vandu^en,  10  Vt.  197. 

22.  Plank -road  company.  Plank-road 
companies  which  derive  a  revenue,  in  the  way 
of  tolls,  from  the  use  of  their  road  by  travelers, 
are,  like  turnpike  and  railroad  corporations, 
liable  on  common  law  principles  for  injuries  to 
the  traveler  occasioned  by  want  of  repair  of  the 
road ;  herein  differing  from  the  case  of  towns, 
whose  duty  in  respect  to  their  highways  is 
altogether  statutory.  Ikeeie  v.  LamciUe  Co,  P. 
R.  Co.,  27  Vt.  602. 

23.  Where  a  plank-road  corporation,  under 
the  provisions  of  its  charter  and  an  arrange- 
raent  with  the  town  in  which  a  highway  was 
situate,  constructed  its  road  along  the  highway, 
thus  superseding  it ; — Held,  that  such  corpora- 
tion, and  not  the  town,  was  liable  for  an  injury 
caused  by  the  insufficiency  of  the  road.    Ih. 

24.  Forfeiture  of  grant- Scire  facias. 
The  neglect  of  a  turnpike  company,  for  any 
considerable  period,  to  keep  its  road  in  repair, 
and  the  maintaining  of  its  toll-gate  where  it  has 
no  right  to  place  it,  are  each  cause  of  forfeiture 
of  the  grant,  upon  scire  fcum*.  State  v.  Pas. 
sumpsie  T.  Co.,  8  Vt.  178. 

26.  Id  scire  facias  for  the  forfeiture  of  the 
charter  of  a  turnpike  corporation,  alleging  a 
long  continued  and  willful  neglect  to  keep  the 
turnpike  in  repair,  the  court  rejected  the 
defendant's  evidence  that  * 'for  a  large  part  of 
the  time  mentioned  in  the  writ"  the  road  had 
been  kept  in  good  repair.  Held  erroneous; 
for  not  every  neglect  would  subject  the  defend- 
ant to  forfeiture,  but  the  neglect  must  be  for 
a  '^considerable  period."  State  v.  RoyaUon  dt 
Woodstock  T.   Co.,  11  Vt.  481.     (G.  8.  c.  44.) 
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UNITED  STATES. 

I.  Courts. 

II.  CuHTOMfl  Laws. 

III.  Military  Matters. 

IV.  Internal  Revenue  Laws. 

I.     Courts. 

1.  Jurisdiction.  Where  the  juriBdiction  of 
the  U.  S.  circuit  court  has  once  attached,  no 
subsequent  change  in  the  relation  or  condition 
of  the  parties  in  the  progress  of  the  cause,  or 
after  judgment,  will  deprive  the  court  of  juris- 
diction over  the  cause,  or  over  any  proceeding 
touching  the  execution  of  the  judgment.  Thus, 
where  the  plaintiff  dies,  it  does  not  affect  the 
jurisdiction  that  his  administrator,  prosecuting 
the  suit,  is  a  resident  and  citizen  of  the  same 
State  with  the  defendant.  Hatfield  v.  Bush- 
nell(V.  8.  C.  C),  22  Vt.  659. 

2.  An  action  of  ejectment  pending  in  the 
U.  8.  circuit  court,  following  the  local  law 
of  Vermont,  does  not  abate  by  the  death  of  the 
plaintiff,  but  survives,  and  may  be  prosecuted 
by  his  administrator.    lb. 

3.  Where  a  cause  is  removed  from  a  8tate 
court  into  the  circuit  court  of  the  United  States 
under  the  act  of  Congress  of  March  2,  1833,  the 
assigned  reason  for  removal  being  that  the  suit 
was  against  an  officer  of  the  United  States,  &c., 
for  an  act  done  under  the  revenue  laws  of 
the  United  States,  &c.  ;—Held,  that  whether 
the  case  fell  within  the  act  was  matter  of 
fact  involved  in  the  merits  of  the  case  upon 
hearing,  and  could  not  be  raised  or  determined 
on  motion  to  dismiss.  Such  case  is  removable 
from  a'  justice  of  the  peace,  and  irrespective 
of  the  amount  in  controversy.  Wood  v.  Mat- 
tkeu>$(V,  8.  C.  C),  28  Vt.  735. 

4.  Where  one  of  the  plaintiffs  was  a  citizen 
of  New  Hampshire  and  the  other  a  citizen  of 
Vermont,  and  the  defendant  was  a  corporation 
created,  established  and  performing  its  corpor- 
ate functions  in  New  York  ;— jy<fW,  that  the 
case  was  not  removable  to  the  U.  S.  circuit 
court.  Hubbard  v.  Northern  H.  Co,  (U.  S. 
C.  C),  25  Vt.  715. 

5.  DecisionB.  In  suits  in  courts  of  the 
United.  States,  the  true  interpretation  and  effect 
of  contracts  and  other  instruments  of  a  com 
mercial  nature  are  to  be  sought,  not  in  the 
decisions  of  the  local  tribunals,  but  in  the  gen- 
eral principles  and  doctrines  of  commercial 
jurisprudence.  Bank  of  U.  8.  v.  Lyman  (U 
8.  C.  C),  20  Vt.  666,  676.  28  Vt.  732,  follow- 
jng  Swift  V.  Tyson,  16  Pet.  1. 


6.  In  cases  of  a  character  which  may  ] 
to  the  supreme  court  of  the  United  States,  the 
decisions  of  that  court  are  binding  in  authority 
upon  the  State  court.  Town$end  v.  Jennison, 
44  Vt.  815. 

IL     Customs  Laws. 

7.  The  attempt  to  transport  property  in 
violation  of  the  U.  8.  customs  laws  works  its 
forfeiture,  and  immediately  divests  the  prop- 
erty.    Bulkly  V.  Ormsy  Brayt.  124. 

8.  The  moiety  of  the  proceeds  of  goods 
illegally  imported  was  held  to  belong  to  the 
customs  collector  of  the  district  where  imported, 
though  actually  seized  in  another  district,  but 
by  the  officers  of  the  first.  Buel  v.  Enoe, 
Brayt.  56. 

9.  The  collector  of  customs  at  the  time  a 
seizure  is  made  is  entitled  to  share  the  proceeds, 
and  not  the  collector  in  office  at  the  time  the 
money    is   paid.    Btiel  v.  Van  Nese,  Brayt. 

so- 
lo. An  inspector  of  customs  may  justify 
breaking  and  entering  a  store  under  a  warrant 
from  a  justice,  directed  to  him  as  inspector  and 
describing  the  goods  as  * 'several  bales  of  dry 
goods,  calicoes,  chintzes,  &c.,  and  other  goods, 
wares  and  merchandise."  8teel  v.  FWc,  Brayt. 
230. 

11.  The  United  States  collector  of  a  port  is 
not  required  to  exhibit  his  commission  in  court 
to  justify  a  seizure ;  but  his  deputy,  making  a 
seizure,  must  show  hie  commission.  Jacquee  v. 
Orineold,  2  Tyl.  235. 

12.  A  deputy  collector  of  customs,  perform- 
ing services  as  such  at  the  request  of  the  collec- 
tor, and  upon  the  collector's  express  agreement 
personally  to  pay  him  therefor,  was  h£ld  entitled 
to  recover  therefor  in  an  action  against  the  col- 
lector.   Fuller  V.  Brigge,  22  Vt.  80. 

13.  Under  the  act  of  congress  of  1821,  a 
horse  brought  in  from  Canada,  not  as  **mer. 
chandise,"  but  as  a  mere  instrument  of  convey- 
ance in  the  prosecution  of  a  temporary  journey 
on  business,  or  a  visit,  is  not  subject  to  the 
requirement  of  a  manifest  delivered  at  the 
office  of  the  collector  of  customs.  U,  8,  v. 
One  8orrel  Horae  (U.  8.  D.  C),  22  Vt.  655. 

14.  Reasonable  cause,  such  as  to  justify  a 
seizure  under  the  U.  8.  revenue  laws,  means 
probable  cause.  It  imports  a  seizure  made 
under  circumstances  which  warrant  suspicion. 
Hf,    7  Cranch,  839. 

15.  A  vessel  not  enrolled  and  licensed,  but 
engaged  exclusively  in  the  foreign  trade,  does 


Digitized  by 


Google 


UNrtED  STATES,  HI,  IV. 


731 


not  become  forfeit  by  having  foreign  goods  on 
board.  U,  8.  v.  The  Margaret  Yates  (U.  S. 
D.  C),  32  Vt.  668. 

16.  An  allegation  in  an  information  againat 
a  vessel  and  cargo,  that  the  master  neither  did 
nor  would  deliver  a  true  manifest  of  the  mer- 
chandise, but  on  the  contrary  delivered  a  false 
and  fraudulent  invoice  of  the  merchandise  with 
a  view  to  evade  the  revenue  laws  and  defraud 
the  United  States,  does  not  present  a  case 
within  the  act  of  congress  of  1821.    lb. 

17.  Such  an  allegation  presents  a  case  within 
the  67th  and  106th  sections  of  the  act  of  1799; 
and  where  the  offense  proved  under  such  allega- 
tion consists  in  the  omission  to  insert  in  the 
manifest  a  part  of  the  merchandise,  and  it 
appears  that  this  proceeded  altogether  from  mis- 
take and  was  wholly  unintentional,  the  alleged 
fraudulent  intent  is  disproved,  and  a  sufficient 
defense  established.     lb, 

18.  It  would  seem  to  be  a  principle  of  the 
revenue  code,  applicable  at  least  to  all  importa- 
tions in  vessels,  if  not  to  importations  in  gen- 
eral, that  a  penalty,  or  forfeiture,  is  not  to  be 
incurred  for  a  mere  mistake  in  the  manifest, 
report,  or  entry,  either  in  the  quantity  or  value 
of  the  goods  imported,  without  fraud,  miscon- 
duct,  or  culpable  negligence.    lb. 

in.     Military  Mattbbs. 

19.  A  military  officer,  stationed  on  the  lines 
of  the  territory  in  time  of  war,  seized  the  plain- 
tiflF  while  transporting  property  towards  the 
enemy's  province  under  circumstances  creating 
a  reasonable  suspicion  that  he  was  about  to 
transport  the  same  to  the  enemy,  and  immedi 
ately  delivered  the  plaintiff  over  to  his  superior 
officer.  Held,  that  the  officer  was  justified 
Chw  V.  Wrtght,  Brayt.  118. 

20.  An*officer  enlisting  a  minor  without 
consent  of  his  parents  in  writing,  and  com- 
manding him  in  the  army,  is  not  liable  therefor 
for  false  imprisonment,  where  the  minor  has 
not  been  discharged  by  habeaa  corpus.  Boutwell 
V.  Thompson^  Brayt.  119. 

21.  An  officer  belonging  to  a  military  force 
ordered  out  by  the  President  of  the  United  States 
under  the  neutrality  act  of  1838,  section  8,  **to 
prevent  the  violation  and  enforce  the  due  execu- 
tion of  the  act,"  and  instructed  by  his  com- 
manding general  to  execute  that  purpose, 
apprehended  a  vessel  on  Lake  Champlain, 
which  was  not  itself  intended  to  pass  the  fron- 
tier, but  which  was  laden  with  arms  and  muni- 
tions of  war  intended  to  be  transported  across 
the  frontier  to  insurgents  in  Canada,  then  in 
arms  near  the  line,  against  Great  Britain. 
Having  so  taken  the  vessel, it  was  wrecked  by  a 
storm,  without  the  officer's  fault.  In  an  action 
of  trover  against  him  for  the  vessel, — Held, 
that  admitting  that  the  power  of  seizure^  strictly 


speaking,  was  only  given  to  certain  civil  officers 
named  in  the  act,  as  collector,  marshal,  &c., 
yet  the  defendant  might,  as  a  precautionary 
measure  to  prevent  an  intended  violation  of  the 
act,  take  and  detain  the  property  until  an 
officer,  having  the  power  to  seUe  and  hold  it  to 
be  proceeded  with  under  the  act,  might  be  pro- 
cured to  act  in  the  matter ;  that  if  the  vessel 
was  not  liable  to  seizure,  the  arms  and  muni- 
tions aboard  were,  and  could  not  be  seized  and 
secured  without  taking  possession  of  the  vessel, 
and  this  justified  the  taking  of  the  vessel ;  and 
that  the  defendant  was  not  liable.  Stoughton 
V.  IHmiek  (U.  S.  C.  C),  29  Vt.  685. 

22.  The  word  **frontier,"  as  used  in  the  act 
of  congress  of  1838,  known  as  the  neutrality  act, 
which  authorized  the  seizure  of  vessels  having 
arms,  &c.,  on  board,  and  about  to  pass  the 
frontier  for  a  place  within  a  foreign  State,  or 
colony,  means  something  more  than  the  boun- 
dary  line ;  it  means  a  tract  of  country  contigu- 
ous to  that  line ;  and  to  justify  a  seizure  under 
the  act  it  is  not  necessary  that  such  vessel 
should  actually  be  about  to  pass  the  boundary 
line.  Stoughton  v.  MoU,  15  Vt.  162.  8.  G. , 
18  Vt.  175;  and25Vt.  668. 

IV.    Internal  Revenue  Laws. 

23.  License.  The  act  of  congress  of  July 
1,  1862,  prohibiting  certain  occupations  [the 
dealing  in  liquors],  without  first  obtaining  a 
license  therefor,  was  held^  though  prohibtory  in 
terms,  to  be  strictly  a  revenue  law,  designed  to 
raise  money  and  not  to  diminish,  restrain,  con- 
trol or  regulate  business,  but  to  operate  upon 
the  person  ;  and  therefore  does  not  render  such 
dealing  illegal,  as  between  seller  and  purchaser, 
though  done  without  license ;  but  subjects  the 
dealer  to  a  penalty.  Aiken  v.  Blaisdell^  41  Vt. 
655.  See  observations  of  Bedfieldy  J. ,  contra^in 
TerriU  v.  Bartlett,  21  Vt.  188. 

24.  Stamps.  Under  the  act  of  congress  of 
June  80,  1864,  entitled  *'An  act  to  provide 
internal  revenue,**  &c.,  the  instrument  required 
to  be  stamped  is  not  rendered  invalid  for  want 
of  the  proper  stamp,  unless  the  omission  to 
stamp  it  was  *'with  intent  to  evade  the  provis- 
ions of  the  act."  And  held^  that  a  motion  to 
dismiss  a  suit  because  the  writ  was  not  duly 
stamped  was  ill  in  substance,  for  want  of  an 
averment  of  such  intent.  Hiteheock  v.  Sawyer ^ 
39  Vt.  412.     Atkins  v.  Plympton,  44  Vt.  21. 

25.  The  neglect  to  cancel  a  revenue  stamp 
attached  to  a  writ  does  not,  under  the  U.  S. 
stamp  act,  make  the  instrument  void.  Chaplin 
V.  Norton,  36  Vt.  684. 

26.  The  omission  of  a  stamp,  where  the  par- 
ties to  the  agreement  believed  in  good  faith 
that  none  was  required  by  the  stamp  act,  was 
held  to  be  an  *  inadvertence"  under  sec.  158, 
which  made  it  lawful  for  the  collector  to  affix 
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the  proper  stamp  and  remit  the  penalty.    Orftn 
Mountain  Institute  v.  Britain^  44  Vt.  18. 

27.  The  certificate  of  the  justices  to  the  copy 
of  an  order  of  removal  and  notice  issued  to  be 
served,  is  part  of  the  **proces8/'  and  requires 
no  stamp  as  a  "certificate,"  under  the  internal 
revenue  act.  East  Haven  v.  Dm'by^  88  Vt. 
258. 

28.  The  internal  revenue  law  requiring 
written  contracts  to  be  stamped,  does  not  apply 
to  agreements  contained  in  or  evidenced  by  let- 
ters that  pass  between  parties  in  regular  course 
of  business.     Atkins  v.  Plympton,   44  Vt.  21. 

29.  Nor,  to  an  award  of  arbitrators.  Celley 
V.  Oray,  87  Vt.  186. 

30.  A  revenue  stamp  of  five  cents  on  each 
sheet  of  a  subscription  paper  payable  to  a  char- 
tered educational  institution,  was  A^/tf  sufiScient. 
Oreen  Mountain  Institute  v.  Britain,  44  Vt. 
18. 

31.  The  payee  of  a  promissory  note,  un- 
stamped, may  recover  upon  the  original  con- 
sideration.    Wilson  V.  Carey,  40  Vt.  179. 


UNIVBBSITY  OF  VERMONT. 

1.  Taxes.  Held,  in  1848,  that  section  2  of 
the  act  of  Nov.  10,  1802,  exempting  from  taxa- 
tion the  property  of  the  president  and  professors 
of  the  University  of  Vermont  to  the  value  of 
$1000  to  each,  was  in  force,  not  repealed. 
Wheeler  v.  Lane,  15  Vt.  26. 

2.  By  the  union  of  the  University  of  Ver- 
mont and  the  Vermont  Agricultural  College, 
under  the  Act  of  1865,  No.  88,  until  then  inde- 
pendent corporations,  a  new  corporation  was 
created  taking  the  name  of  the  **University  of 
Vermont  and  State  Agricultural  College,"  and 
the  property  of  the  University,  in  its  most 
extensive  sense,  passed  to  and  vested  in  the  new 
corporation ;  and  such  transfer,  being  by  act  of 
law,  conveyed  to  the  new  corporation,  without 
express  words  to  that  effect,  the  right  to  sue  in 
its  own  name  upon  contracts  previously  made 
with  the  University.  University,  iSke.,  v.  Baxter, 
ASt  Vt.  99.    48  Vt.  646. 

See  Corporation,  72. 


USUEY. 

1.  What  is  and  what  is  not  usury.    The 

taking  of  interest  in  advance  by  banks  by 
way  of  discount,  according  to  banking  customs, 
is  not  usurious.  Bank  of  BurUngtonr  v.  Dur- 
kee,  1  Vt.  899. 

2.  The  computation  of  interest  at  six  per 
cent  according  to  Rowlet's  tables,  by  days, 


reckoning  parts  of  a  year  as  of  80  days  to  a 
month,  was  held  to  be  more  than  at  the  rate  of 
six  per  cent  per  annum,  and  erroneous,  but  not 
necessarily  usurious.  lb.  Batik  of  8t  Alhans 
V.  Scott,  1  Vt.  426.  Bank  of  8t  Albans  v. 
Stearns,  1  Vt.  430. 

3.  The  taking  of  extra  interest  must  be  by 
corrupt  bargain,  in  order  to  constitute  usury  so 
as  to  avoid  the  security ;  and  as  evidence  of 
innocent  intent,  the  fact  that  the  interest  was 
computed  according  to  recognized  tables,  long 
in  use,  though  not  correct,  may  be  proved — the 
question  of  intent  being  for  the  jury.    lb. 

4.  In  order  to  constitute  usury,  there  must 
be  an  intention  knowingly  to  contract  for,  or  to 
take,  usurious  interest.  If  neither  party  intends 
it,  but  they  act  bonaJtdeB.nd  innocently,  the  law 
will  not  infer  a  corrupt  agreement.  Farmers^ 
Bank  v.  Burchard,  88  Vt.  346. 

5.  To  avoid  a  note  for  usury,  it  must  be 
proved  that  there  was  a  corrupt  agreement  to  pay 
more  than  legal  interest  at  the  time  when  the 
loan  was  ^  made.  Mere  proof  that  usurious 
interest  has  been  paid  upon  a  note  reserving 
only  legal  interest,  does  not  establish  the  fact  of 
an  original  agreement  for  usury.  Hammond  v. 
Smith,  17  Vt.  281. 

6.  A  payment,  to  constitute  usury,  must  be 
in  pursuance  of  a  previous  corrupt  agreement, 
and  must  be  a  voluntary  payment;  not  one 
enforced  at  law.  Steward  v.  Downer,  8  Vt. 
320. 

7.  Where  money  is  paid  and  received  as 
interest  beyond  the  legal  rate,  the  excess  is 
usurious,  and  may  be  recovered  back,  notwith- 
standing there  was  no  previous  agreement  to 
pay  usury.     Stevens  v.  Fisher,  23  Vt.  272. 

8.  Uncer  the  Vermont  statute,  usury  may 
exist  where  a  money  debt  is  created  and  for- 
borne by  the  agreement  of  the  parties,  even 
though  there  may  be  in  such  case^no  loan  of 
money ;  as,  a  debt  created  by  the  purchase  of 
property.    Jackson  v.  Kirby,  87  Vt.  448. 

9.  So,  where  extra  interest  is  promised  or 
paid  for  the  forbearance  of  an  antecedent  debt. 
OarUs  V.  McLaughUn,  1  D.  Chip.  111. 

10.  The  letting  of  sheep  or  cattle  to  multiply 
at  a  greater  rate  than  six  per  cent,  agreeably  to 
the  usage  among  farmers,  is  not,  under  the 
statute,  usurious,  though  risk  of  the  lives  of 
the  animals  be  upon  the  hirer,  if  such  is  the 
usage ;  but  the  transaction  must  be  actual,  not 
fictitious.     Whipple  v.  Powers,  7  Vt.  457. 

11.  Where  the  return  of  money  advanced  is 
made  dependent  upon  the  event  of  that  amount 
being  realized  in  a  contemplated  joint  adven- 
ture, over  and  above  losses'  and  expenses,  the 
contract  is  not  usurious,  although,  in  addition 
to  regular  interest,  the  party  advancing  the 
money  is  entitled  to  share  in  the  profits  of  the 
adventure.    Brigham  v.  Dana,  29  Vt.  1. 

12.  An  agreement  with  a  commission  mer- 
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chant  to  allow  him  a  specific  per  cent  commis- 
sion on  sales,  legal  interest  for  money  advanced 
on  consignments  until  sales,  and  five  per  cent 
for  the  money  so  advanced,  was  held,  as  to  the 
five  per  cent,  to  he  usurious.  Burton  v.  BUn, 
28  Vt.  151.    39  Vt.  7. 

13.  A  contract  made  in  New  York  for  the 
payment  of  one  and  a  half  per  cent  as  a  com- 
mission, in  addition  to  interest,  upon  advances 
made  hy  a  commission  merchant  in  the  supply 
of  stock  for  a  manufacturer,  was  held  not  to  be 
usurious  by  the  law  of  New  York.  CcrUee  v. 
E9U9,  81  Vt.  658. 

14.  It  was  agreed  between  the  plaintiff  and 
the  defendant  corporation,  that  if  he  would 
accept  the  ofBce  of  treasurer  and  provide  and 
advance  money  to  carry  on  the  defendant's 
business,  he  should  be  paid  a  certain  yearly 
salary,  and  one  per  cent  a  month  for  money 
advanced.  HeVd^  that  the  contract  as  to  interest 
was  usurious.  Wait  v.  Windham  Co,  Mining 
Co.,  37  Vt.  608. 

16.  The  sale  of  mortgage  securities  at  a 
premium  above  the  amount  due,  is  not  usurious. 
Culver  V.  Bigelow,  48  Vt.  249. 

16.  Although  courts  rarely,  if  ever,  as 
between  debtor  and  creditor,  enforce  an  execu- 
tory contract  for  the  payment  of  compound 
interest,  yet  the  payment  of  it  is  not  necessarily 
in  a  legal  sense  the  payment  of  usury  ;  and  if  a 
debtor  knowingly,  understandingly  and  uncon- 
ditionally pays  it  imder  no  peculiar  circum- 
stances of  oppression,  it  cannot  be  recovered 
bank.     lb, 

17.  Where  one  having  but  a  special  and 
limited  agency  to  settle  a  debt  due  to  an  estate, 
took  a  note  to  the  administrator  for  the  princi- 
pal smn  due,  and  one  to  himself  for  usurious 
interest,  but  without  the  consent  or  knowledge  of 
the  administrator  ;—IIeld,  that  the  first  note  was 
not  avoided  thereby.  Baxter  v.  Buck,  10  Vt. 
548.    28  Vt.  188. 

18.  Where  property  is  taken  by  the  bor- 
rower in  lieu  of  money,  and  for  the  purpose 
of  effecting  a  loan,  the  transaction  is  usurious, 
unless  the  property  is  not  only  fairly  worth  the 
sum  at  which  it  was  estimated,  but  would  be 
easily  made  available  in  the  borrower's  hands 
for  raising  that  sum  by  re-sale.  Isham^  J.,  in 
Austin  V.  Harrington,  38  Vt.  138.  Instances 
—Jb.  130.  lAno  V.  PHchard,  36  Vt.  188. 

19.  On  this  subject  of  usury,  the  law  disre- 
gards all  pretence  and  sham  and  deals  with 
the  reality ;  and,  wherever  one  has  usury  in 
his  pocket,  the  law  will  reach  it,  by  whatsoever 
name  it  may  be  called.  Poland,  C.  J. ,  in  WiU 
Hams  V.  Wilder,  87  Vt.  613. 

20.  The  plaintiff  purchased  of  the  defend- 
ant and  his  wife  certain  real  estate  for  the 
price  of  s^350,  and  executed  to  the  wife  his  note 
for  that  sum  payable  on  or  before  ten  years 
from  date  without  interest,  and  also  ten  other 


notes  each  for  #20  payable  yearly  during  that 
period  without  interest,  taking  from  the 
defendant  and  his  wife  a  sealed  agreement  that 
they  would  convey  the  land  to  the  plaintiff 
when  he  should  pay  the  $250  note ;  and  that 
they  would  then  give  up  all  of  the  ten  $20 
notes  which  were  then  unpaid — the  writing 
expressing  that  the  consideration  of  the  $250 
note  was  the  sum  which  the  plaintiff  was  to 
pay  for  the  farm.  The  plaintiff  took  and 
remained  in  possession  of  the  farm,  paying  up 
one  of  the  $20  notes  yearly  for  six  years,  and 
between  the  sixth  and  seventh  year  paid  the 
$250  note  and  so  much  of  the  seventh  $20  note 
as  was  in  proportion  to  the  year  it  was  cover- 
ing; and  thereupon  the  defendant  and  his  wife 
conveyed  to  the  plaintiff  the  farm  and  gave  up 
the  residue  of  the  notes.  In  an  action  to 
recovery  usury  psidf—Beld,  that  usury  was 
not  exposed  on  the  face  of  the  instrument ;  but 
that  it  might  be  proved  by  extrinsic  evidence 
that  the  $20  notes  were  in  fact  given  for  the 
yearly  interest  on  the  purchase  money ;  as,  by 
proving  that  the  bargain  was  that  the  plaintiff 
should  pay  eight  per  cent  interest  on  the  pur- 
chase, and  that  the  notes  were  ^ven  for  yearly 
interest,  and  that  there  was  no  other  considera- 
tion ;  and  held,  upon  the  facts  appearing,  that 
the  action  was  rightly  brought  against  the  de- 
fendant alone.    Jackson  v.  Kirby,  87  Vt.  448. 

21.  Blending  of  secnrities.  The  taking 
up  of  one  usurious  security  and  giving  another 
is  not  such  an  extinguishment  of  the  first  as  that 
the  statute  of  limitations  will  apply  to  a  declar- 
ation for  the  usury,  counting  upon  the  first 
security,  where  the  usury  was  paid  on  the  last, 
and  within  the  limitation.  The  whole  is  con- 
sidered as  one  entire  contract.  Collins  v. 
BoberU,  Erayt.  285. 

22.  A  valid  contract  surrendered  and  merged 
in  one  void  for  usury,  is  not  so  lost  and  des- 
troyed but  that  an  action  will  lie  upon  it. 
Edgell  v.  Staniford,  6  Vt.  551.  8  Vt.  88.  10 
Vt.  85.     29  Vt.  415. 

23.  A  promissory  note  containing  an  usuri- 
ous excess  of  interest  was  executed  while  the 
usury  act  of  1797  was  in  force.  After  the  act 
of  1831  came  in  operation,  that  note  was  given 
up  and  another  taken  for  the  amount,  without 
any  new  agreement  respecting  interest.  Held, 
that  the  last  note  was  not  wholly  void,  but  sub- 
ject to  apportionment,  on  the  principle  of  the 
former  statute.     Dunbar  v.  Wood,  6  Vt.  658. 

24.  The  maker  of  a  note  containing  usury, 
promised,  in  consideration  that  the  holder 
would  cancel  or  discharge  that  note,  to  give  a 
new  note,  less  the  usurious  excess  of  the  true 
debt.  Held,  that  such  promise  could  be  enforced 
by  action.    MeClure  v.  Williams,  7  Vt.  210. 

25.  Action  to  recoyer  back.  Where  one 
for  a  consideration  fumislied  by  the  maker  of 
notes,  which  are  usurious,  agrees  to  and  does 
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pay  them,  he  cannot  maintain  an  action  to 
recover  back  the  usury  paid,  but  only  the  maker 
of  the  notes  can ;  but  if  the  agreement  was  only 
to  indemnify  the  maker  against  the  notes,  and 
no  consideration  was  received  for  the  payment 
of  them,  and  the  party  under  an  arrangement 
with  the  holder  agrees  to  pay  the  same  usury, 
and  takes  up  the  first  notes  by  substituting  bis 
own  of  equal  amount,  the  substituted  notes  are 
equally  usurious  with  the  first,  and  he  can 
recover  back  the  usury  paid  thereon.  Hatard 
V.  Smith,  21  Vt.  128. 

26.  Laws  against  usury  are  for  the  protec- 
tion of  the  borrower  only,  and  he  alone  can 
take  advantage  of  the  law.  Au$Un  v.  Chitten- 
den, 88  Vt.  553. 

27.  In  an  action  against  a  surety,  he  cannot 
set  up,  or  have  applied,  usury  paid  by  the  prin- 
cipal, which  was  not  included  in  the  security 
and  was  not  paid  as  part  of  the  debt,  but  as 
usury,  eo  TumUne,  Such  claim  is  personal  to 
the  party  paying,  and  he  alone  can  enforce  it. 
Ward  V.  Whitney,  82  Vt.  89.  OhureUll  v. 
Cole,  82  Vt.  98;  and  see  Barker  v.  Etty,  19  Vt. 
181. 

28.  A  surety  is  not  released  by  an  agree- 
ment made  by  the  principal  at  the  time  of 
executing  the  contract,  without  the  knowledge 
of  the  surety,  to  pay  usurious  interest,  and  by 
the  payment  of  such  extra.  Richmond  v. 
StandeUft,  14  Vt.  258.  Bank  of  Middlebury 
V.  Bingham,  88  Vt.  621.  Davie  v.  Convene,  85 
Vt.  503. 

29.  The  right  to  sue  and  recover  back  usury 
paid,  is  a  right  of  redress  for  a  wrong  inflicted, 
and  is  personal  to  the  party  injured.  Low  v. 
Pru^uvrd,  86  Vt.  191. 

30.  Such  right  does  not  pass  to  an  assignee 
under  the  U.  S.  bankrupt  act  of  1841.  NiehoU 
V.  BelUnos,  22  Vt.  581.  (Moore  v.  Jones,  23  Vt 
789,  in  U.  S.  Dist.  Ct.,  an  earlier  decision,  con- 
tra, 27Vt.  898.) 

31.  Nor  can  it  be  attached  by  trustee  pro 
cess.     Barker  v.  Enty,  19  Vt.  181. 

32.  A  claim  for  usury  paid  survives  against 
the  estate  of  the  party  taking  it.  Roberte  v 
Burton,  27  Vt.  396. 

33.  The  deceased  gave  the  defendant  a  note 
for  cash  borrowed,  including  usury,  and  pro 
cured  a  policy  of  insurance  upon  his  own  life, 
payable  to  the  defendant,  as  security  for  the 
note.  On  his  death,  the  defendant  collected  the 
policy  of  the  insurers.  In  an  action  of  general 
assumpsit  by  the  administrator, — Held,  that 
the  defendant  could  not  interpose  the  objection 
that  the  insurers  had  paid  him  more  than  they 
were  obliged  to  pay  ;  and  that  the  plaintiff  was 
entitled  to  recover  the  excess  above  the  amount 
legally  due  upon  the  note.  Coon  v.  Swan,  80 
Vt.  6. 

34.  Without  the  aid  of  a  statute,  assumpsit 
lies  to  recover  back  money  paid  as  interest  beyond 


the  legal  rate.  In  such  case,  the  parties  are 
not  regarded  as  in  pari  delicto.  Dame  v.  Hoy^ 
2  Aik.  808. 

35.  Usury  paid  may  be  pleaded  to  any 
action  on  contract,  in  set-off.  Etoing  v.  Orie- 
uold,  43  Vt.  400. 

36.  An  action  brought  by  the  party  paying 
usury  to  recover  it  back  (G.  8.  c  79,  s.  4),  is  a 
remedial,  and  not  a  penal  action.  Wheatley  v. 
Waldo,  86  Vt.  287.     Hubbell  v.  Gale,  8  Vt.  266. 

37.  An  action  for  money  had  and  received, 
brought  under  the  statute  to  recover  usury  paid 
to  the  defendant  by  a  person  other  than  the 
plaintiff,  is  a  penal  action,  and  as  such  requires 
a  minute  of  the  day,  &c.,  when  the  writ  was 
exhibited.  Hubhell  v.  Oale  ;  and  that  full  proof 
be  made,  as  in  criminal  cases.  WhUe  v.  Com- 
Block,  6  Vt.  405. 

38.  The  plaintiff  gave  the  defendant  his 
notes  including  usury  and  secured  the  same  by 
mortgage,  and  afterwards  sold  and  conveyed 
the  mortgaged  premises,  subject  to  the  mortgage 
to  be  paid  by  the  grantee  as  part  of  the  pur- 
chase price.  The  grantee  paid  the  notes.  Held, 
that  the  plaintiff  could  recover  back  the  usury 
included  in  the  notes.  Nelson  v.  Cooley,  20  Vt. 
201.  lAm  V.  Priohard,  86  Vt.  183  ;  and  so, 
semble,  whenever  the  usury  is  paid  from  liisown 
money  or  means.     lb. 

39.  The  discontinuance  of  a  suit,  where  no 
attachment  of  property  was  made,  and  a  further 
extension  of  the  time  of  payment  of  a  debt  upon 
the  payment  of  usury,  afford  no  consideration 
for  a  release  by  the  debtor  of  his  claim  for  past 
usury  paid.     Collamer  v.  Goodrich,  80  Vt.  628. 

40.  Although  parties  mutually  intend  that 
the  payment  of  a  bahmce  found  due  on  settle- 
ment shall  settle  everything  between  them,  yet 
it  will  not  have  that  effect  as  to  usurious  inter- 
est previously  paid,  but  not  reckoned  in  the 
settlement,  nor  adjusted  by  an  accord  and  satis- 
faction.    Howell  V.  Marcy,  47  Vt.  627. 

41.  Usury  paid  upon  one  note,  cannot  be 
urged  as  payment  upon  another.  Ewing  v. 
Griswold,  43  Vt.  400. 

42.  Act  of  1836.  In  this  State,  since  the 
statute  of  1836,  a  contract  affected  with  usury 
is  valid  to  every  intent,  except  as  to  the  excess 
above  legal  interest.  Farmers^  Bank  v.  Bur^ 
chard,  83  Vt.  846.  Richmond  v.  StandeUft,  14 
Vt.  258.  33  Vt.  621. 

43.  How  used  in  defence.  Where  usury 
is  included  in  the  note  or  security,  this  is  mat- 
ter of  defense  to  an  action  upon  the  security,  to 
the  extent  of  the  usury  ;  and  where  such  note 
or  security  has  passed  into  judgment,  the  judg- 
ment is  conclusive,  both  at  law  and  in  equity, 
against  the  right  to  recover  back  any  sum 
included  in  it,  as  being  usury.  Day  v.  Cum- 
mings,  19  Vt.  496.     Grow  v.  AWee,  n,  540. 

44.  Where  usury,  not  included  in  the  secu- 
rity, has  been  paid,  the  party  paying  has  his 
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election  to  sue  and  recover  it  back,  whether  the 
lawful  debt  has  been  paid,  or  not,  or  to  have 
the  usury  applied  as  an  equitable  set-off  as 
against  the  security.  Day  v.  Cummings,  Grow 
V.  Albee.  Ward  v.  Whitney,  83  Vt.  89.  Davis 
V.  Comerse,  85  Vt.  508. 

45.  It  is  now  settled  by  repeated  decisions 
that  where  usury  is  included  In  a  note  or  other 
security,  and,  when  paid,  is  indorsed  upon  the 
note,  it  is  to  be  considered  as  a  payment  upon 
the  note  itself,  and  no  action  can  be  maintained 
to  recover  back  the  usury  paid  so  long  as  tliere 
remains  due  any  part  of  the  principal  and  law- 
ful interest ;  but  where  the  security  is  only  for 
the  principal  and  legal  interest,  and  the  unlaw- 
ful interest  is  either  put  into  a  separate  obliga- 
tion, or  rests  in  a  verbal  agreement,  so  that 
when  paid  it  is  not  indorsed  upon  the  note,  but 
is  paid  as  usury,  eo  nomine,  it  is  otherwise ;  and 
a  right  of  action  accrues  immediately  to  sue 
and  recover  it  back,  though  the  lawful  debt  is 
stil  unpaid.  Poland,  C.  J.,  in  Davie  v.  Con- 
verse, 85  Vt.  507.  Grow  v.  Albee,  Day  v. 
Cummings,  Nelson  v.  Cooley,  20  Vt.  201. 
NichoU  V.  Bellows,  22  Vt.  581.  Ward  v.  Whit- 
ney, 82  Vt.  89.     Ward  v.  Sharp,  15  Vt.  115. 

46.  Limitatioius.  Where  usury,  not  in- 
cluded in  the  security,  has  been  paid  as  extra, 
and  not  as  payment  upon  the  debt,  the  statute 
of  limitations  applies,  whether  claim  for  repay- 
ment is  made  by  suit,  or  as  an  allowance  upon 
the  debt  as  an  equitable  set-off.  Davis  v.  Con- 
verse, 86  Vt.  508.  BoynUm  v.  Nash  cited,  lb. 
508. 

47.  Cases  in  equity.  A  plea  of  usury  to  a 
bill  to  foreclose  will  not  be  admitted,  if  filed 
out  of  time,  unless  accompanied  with  a  waiver 
of  forfeiture.    Shed  v.  Garfield,  5  Vt.  89. 

48.  A  demurrer  lies  to  a  discovery  of  usury 
charged  in  a  bill,  unless  the  orator  waives  the 
forfeiture  and  seeks  relief  only  against  the 
usurious  part  of  the  contract.    lb. 

49.  Where  usury  is  set  up  as  a  defense  in  a 
court  of  equity  to  avoid  a  contract  entirely,  it 
must  be  fully  and  substantially  proved;  and 
the  evidence  to  prove  it  is  not  aided  by  the 
defendant's  answer,  unless  in  the  bill  he  is  par- 
ticularly called  on  to  disclose.  A  gratuitous 
answer  in  such  case  is  to  be  regarded  as  only 
equivalent  to  a  plea  of  the  statute  of  usury. 
McDaniels  v.  Bamum,  5  Vt.  279.  8.  C,  6  Vt. 
177. 

50.  The  defense  of  usury  to  a  bill  of  fore- 
closure must  be  by  way  of  plea,  and,  if  insisted 
on  in  the  answer,  must  be  proved,  not  by  the 
answer,  but  by  evidence  aliunde  ;  and  when 
such  defense  operates  as  a  forfeiture  of  the  debt, 
it  is  the  duty  of  the  court  to  require  clear. 


explicit  and  satisfactory  evidence.    Dyer  v. 
Lincoln,  11  Vt.  800. 

51.  On  a  bill  to  foreclose  a  mortgage,  the 
mortgagor  appeared  and  consented  to  a  decree 
pro  confesso,  and,  before  the  master,  procured  to 
be  expunged  from  the  debt  what  he  claimed  or 
proved  to  be  usurious,  and  a  decree  of  fore- 
cloeiu^  was  made  for  the  residue.  He  failed  to 
redeem  and  the  mortgagee  went  into  possession. 
Held,  that  he  could  not  afterwards  maintain 
ejectment  against  the  mortgagee,  on  the  ground 
that  the  mortgage  was  void  for  usury,  but  that 
he  was  concluded  by  the  decree.  Bublee  v. 
Chaffee,  8  Vt.  111. 

52.  A  decree  of  foreclosure  of  a  mortgage, 
either  in  chancery  or  by  the  action  of  ejectment 
under  the  statute,  purges  the  debt  of  usury,  if 
any,  and  its  validity  cannot  again  be  contested. 
Steward  v.  Downer,  8  Vt.  820. 

53.  The  defendant  borrowed  money  of  the 
oratrix,  through  her  general  agent,  and  gave  her 
his  note  therefor  and  a  mortgage.  For  the  pur- 
pose of  procuring  the  loan,  he  purchased  at  the 
same  time  of  the  agent,  but  without  the  per- 
sonal knowledge  of  the  oratrix,  a  span  of  horses 
belonging  to  the  agent,  for  $400,  being  $175 
more  than  they  were  worth,  and  gave  his  note 
therefor  running  to  the  agent,  and  afterwards 
paid  the  $400  note.  On  a  bill  to  foreclose, 
held,  that  the  contract  was  usurious,  and  that 
the  defendant  was  entitled  to  a  deduction  of 
$175  from  the  mortgage  debt.  Aystin  v.  Har* 
rington,  28  Vt.  130. 

54.  Payments  made  in  pursuance  of  an  usur- 
ious contract,  to  an  amount  within  the  debt 
and  legal  interest,  are  to  be  regarded  as  pay- 
ments, generally  ;  and,  in  a  bill  to  foreclose  a 
mortgage  founded  on  such  contract,  may  be 
insisted  on  by  way  of  answer.  Ward  v.  Sharp, 
15  Vt.  115.  This  doctrine  is  limited  to  cases 
where  the  usury  is  included  in  the  security,  or, 
if  not  included  in  the  security,  where,  if  a  suit 
were  brought  to  recover  for  the  usury  paid,  it 
would  not  be  barred  by  the  statute  of  limita- 
tions.    Davis  V.  Converse,  85  Vt.  508. 

55.  Where  a  surety  gave  a  mortgage  to 
secure  the  debt  of  his  principal  and  a  bill  to 
foreclose  was  brought  against  the  surety  alone, 
and  the  principal  appeared  at  the  accounting 
and  claimed  application  upon  the  debt  of  usury 
paid  by  him,  which  was  not  included  in  the 
security  •,—Held,  that  such  claim  and  allowance 
would  bar  the  principal  in  an  action  to  recover 
the  usury  paid,  and  the  allowance  was  therefore 
made  in  behalf  of  the  surety.    lb. 

56.  Otherwise,  where  the  principal  made  no 
such  claim,  but  had  released  it,  though  without 
consideration.     Churchill  v.  Cole,  82  Vt.  98. 
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VABIANGE. 

I.    What  is  ;  and  Instances. 
II.     How  Taken  Advantage  of. 

I.     What  is  ;  and  Instances. 

1.  What  is.'  Variance  means  material  dif- 
ference. It  is  no  variance  that  the  proof  does 
not  show  all  the  points  in  a  declaration.  There 
may  be  a  defect  of  proof,  without  a  variance,  i 
Skinner  v.  Grant,  12  Vt.  456.  I 

2.  Matter  of  description  must  be  proved! 
precisely,  perliaps  literally,  as  set  forth,  and  it 
cannot  be  rejected  as  surplusage,  though  its 
insertion  was  unnecessary.  But  where  the  evi- 
dence conforms  to  an  unnecessary  averment  as 
far  as  that  averment  goes,  it  is  no  variance  that  j 
it  does  not  go  further  and  insert  more  unneces- 
sary matter.     AlUn  v.  Goff,  13  Vt.  148. 

3.  A  variance  cannot  be  predicated  of  the 
description  of  a  contract,  which,  though  partial 
and  (Jefective,  is  yet  true  as  far  as  it  goes. 
Everts  v.  Bostwick,  4  Vt.  849. 

4.  A  defect  of  allegation  is  never  a  variance, 
unless  the  part  omitted  is  a  qualification  of  the 
averment  made.     Allen  v.  LymaUy  27  Vt.  20. 

5.  Cases  of  immaterial  variance.  Cbimeb, 
64,76. 

6.  Contract  and  record  to  be  proved  as 
laid.  Where  the  cause  of  action,  as  set  forth, 
originates  in  a  contract,  the  contract  must  be 
proved  as  laid,  whether  the  action  is  in  form 
ex  contractu,  or  ex  delicto.  Otherwise,  there  is 
a  fatal  variance.  Vail  v.  Strong,  10  Vt.  457. 
Wright  V.  Geer,  6  Vt.  151.  Mann  v.  Birch- 
ard,  40  Vt.  839. 

7.  A  written  contract  declared  upon  may  be 
read  in  evidence,  if  it  substantially  comports 
with  the  declaration.  Famum  v.  Bamum,  1 
Tyl.  72. 

8.  Instances.  Where  the  declaration 
counted  upon  a  warranty  that  a  horse  was  not 
over  seven  years  old,  and  the  proof  was  of  a  war- 
ranty that  the  horse  would  be  seven  years  old 
the  next  spring ; — Held,  there  was  no  variance. 
Henry  v.  Henry,  1  D.  Chip.  265. 

9.  The  declaration  counted  upon  a  contract 
to  deliver  cloth  to  the  plaintiff;  the  contract 
offered  in  evidence  was  to  deliver  cloth  at  the 
defendant's  factory.  Held  a  variance.  Clark 
V.  Todd,  1  D.  Chip.  218. 

10.  A  declaration  counting  upon  a  note  as 
payable  in  ''fulled  cloth  at  its  cash  price'*  is 
supported  by  a  note  payable  in  ''woolen  fulled 


cloth  at  its  cash  value:'     Wead  v.  Marsh,  14 
Vt.  80. 

11.  In  scire  fadas  against  bail  on  mesne 
process,  the  nature  of  the  liability  must  be  tnily 
set  forth,  if  attempted.  Wright  v.  Brownell,  2 
Vt.  117. 

12.  An  averment  that  the  plaintiff  bought  of 
the  defendant  a  barrel  of  rum  for  f 50  is  not 
sustained  by  evidence  that  he  bought  a  barrel  of 
rum  at  ffl.06  per  gallon.  Allen  v.  Lansing^ 
10  Vt.  114. 

13.  Date.  It  is  only  where  record  proof  is 
vouched -as  proof  that  a  fact  happened  on  a 
particular  day,  that  the  day  alleged  becomes 
descriptive  of  the  record,  and  a  variance  fatal. 
Thus,  where  the  declaration  averred  that  the 
plaintiff  was  committed  to  jail  on  a  certain  day, 
and  the  return  of  the'offlcer  showed  a  commit- 
ment on  a  different  day ;— Held  no  variance, 
the  date  of  the  return  not  having  been  averred. 
Henry  v.  TiUon,  17  Vt.  479. 

14.  Tlie  defendant,  in  his  plea  justifying  a 
trespass  as  collector  of  a  school  district,  averred 
that  he  was  appointed  such  collector  at  a  date 
named,  **as  by  the  record  of  his  appointment 
would  appear ;"  but  the  record  showed  that  his 
appointment  was  made  on  a  different  day. 
Held,  that  as  he  had  vouched  the  record,  though 
perhaps  unnecessarily,  the  time  named  became 
descriptive  of  the  record,  and  that  the  record 
did  not  satisfy]  the  allegation.  McDaniels  v. 
Bucklin,  13  Vt.  279. 

15.  Where  the  declaration  averred  that  the 
defendant  on  the  24th  day  of  a  certain  month 
sued  and  commenced  an  action  against  the 
plaintiff,  and  the  record  produced  was  of  a 
writ  dated  the  25th  of  the  same  month  ;—Heldy 
that  here  was  no  variance,  the  time  ^laid  not 
being  descriptive  of  the  date  of  the  writ,  and 
the  day  being  immaterial.  Steele  v.  Bates,  2 
Aik.  838. 

16.  In  an  action  for  libel,  the  declaration 
averred  a  publication  on  a  certain  day.  The 
proof  was  of  a  publication  on  a  different  day. 
Held  no  variance,  the  averment  not  being 
descriptive.     Gates  v.  Bowker^  18  Vt.  28. 

17.  Signature.  Declaration  as  indorsee  of 
a  promissory  note  payable  to  the  order  of  '*A 
and  B,"  and  by  them  indorsed,  * 'their  own 
proper  hand-writing  being  to  such  indorsement 
subscribed,"  without  averring  that  A  and  B 
were  partners  or  were  acting  under  the  firm 
name  of  **A  and  B',"—Held,  that  the  declara- 
tion was  not  sustained  by  proof  that  A  and  B 
were  in  fact  partners  under  the  firm  name  of 
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**A  and  B."  but  thai  the  indorsement  in  the 
firm  name,  '*A  andB/'  was  made  by  one  of  the 
partners  only.  Fullfrton  v.  Seymour,  6  Vt. 
!349. 

18.  Three  defendants  were  partners  under 
the  name  of  8.  &  W.  Downer  &  Co.,  and  were 
sued  as  such  upon  a  promissory  note  signed 
**Downer  &  Dana,"— the  declaration  averring 
that  the  defendants  so  signed  the  note  by  mis- 
take, though  it  ought  to  have  been  signed  8. 
dt  W.  Downer  ct  Co.,  and  was  intended  to  have 
been  so  signed,  as  the  note  was  given  for  the 
benefit  of  said  company  and  for  property  which 
went  to  the  use  of  said  company.  The  note 
produced  was  signed,  * 'Downer  &  Dana. 
Held^  that  whether  this  was  intended  to  have  been 
S.  dbW.  Dotonerand  Co.  was  matter  of  evidence 
for  the  jury,  and  did  not  present  a  question  of 
variance.  Heldt  also,  that  such  declaration  was 
good  on  motion  in  arrest.  Miner  v.  Downer^ 
20  Vt.  461.     8.  C.  19  Vt.  14. 

19.  In  an  action  against  a  single  defendant, 
declaring  upon  a  written  contract  as  executed 
by  the  defendant,  it  is  not  a  variance,  nor  mat- 
ter of  objection,  that  the  contract  produced  was 
signed  by  others,  also,  but  promising  "jointly 
and  severally."    Afaxfield  v.  SeoU,  17  Vt.  684. 

20.  Substantive  effect.  The  declaration 
set  forth  that  the  defendant  contracted  to  give  '^a 
promissory  note  of  about  the  sum  of  ?i?24.00." 
The  agreement  proved  was,  to  give  a  note  for 
$24.00  payable  in  3000  feet  of  floor  plank. 
Held  a  variance;  that  a  note  payable  in  lumber 
is  not  the  same  thing  as  if  payable  in  cash,  as 
was  the  legal  intendment  of  the  declaration. 
Goury  v.  Ward,  25  Vt.  217. 

21.  A  note  made  payable  in  90  days,  con- 
ditioned that  if  one-half  should  be  paid  at  that 
time  the  remainder  might  be  postponed  for  90 
days  longer  on  payment  of  the  interest  thereon 
in  advance,  was  declared  upon  as  payable  in 
90  days  from  date.  Held,  that  this  condition 
qualified  the  contract,  and  that  there  was  a 
variance.  Woodetoek  Bank  v.  Downer,  27  Vt. 
482. 

22.  The  contract,  as  set  up  in  the  declara- 
tion, was,  that  the  plaintiff  was  entitled  to  one- 
third  of  the  proceeds  of  a  certain  business  till 
he  had  received  $800,  and  after  that,  to  one- 
sixth.  The  contract,  as  proved,  was,  that  the 
plaintiff  was  not  so  entitled  until  certain  other 
parties  had  received  of  the  proceeds  $150. 
Held  a  variance.     Gotleib  v.  Leach,  40  Vt.  278. 

23.  Where  the  declaration  is  upon  an  ex- 
press covenant  in  a  lease,  a  recovery  cannot  be 
had  upon  some  other  covenant  implied — an 
objection  for  the  variance  having  been  made 
after  the  evidence  was  in.  Merritt  v.  Clo$$on, 
86  Vt.  172. 

24.  A  declaration  ^in  case  against  a  railroad 
company,  as  common  carriers,  was  held  not  sus- 
tained by  proof  of  a  special  contract  for  trans- 
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portation  which  limited  the  liability  of  the 
defendants  to  the  point  of  reasonable  care  and 
diligence.  This  is  a  fatal  variance.  The  action 
should  be  upon  the  special  contract,  or  for  a 
breach  of  duty  arising  out  of  it.  Kimball  v. 
Rut.  dt  Bur.  R.  Co.,  26  Vt.  247. 

25.  In  an  action  against  a  railway  company 
setting  up  a  special  contract  to  transport  goods 
with  unusual  dispatch— as,' *by  express  through 
freight  trains"— "by  the  earliest  and  quickest 
freight  trains,"  <&c.— and  the  evidence  did  not 
tend  to  prove  such  a  contract,  but  that  the 
goods  were  to  be  transported  in  the  ordinary 
"WAyi—Held,  that  there  was  a  fatal  variance, 
Mann  v.  Btrchard,  40  Vt.  826. 

26.  In  a  qtu  tarn  action,  under  the  statute, 
for  being  a  party  to  certain  fraudulent  notes, 
and  that  the  defendant  justified  the  same  as 
bona  fide,  the  declaration  misdescribed  the 
notes  as  actually  made,  but  truly  as  they  were 
justified  by  the  defendant  according  to  his  des- 
cription of  them  in  his  suit  upon  them,  in 
which  suit  he  obtained  a  judgment  by  confes- 
sion. Held  sufiScient ,  the  gravamen  of  the  charge 
being  the  justification  of  the  notes  as  bona  fide. 
Goodnow  V.  HoughUm,  16  Vt.  404. 

27.  In  a  declaration  upon  a  promissory  note, 
it  was  described  as  payable  **three  from  the 
date  of  said  note,"  and  averred  that  ''the  said 
three  nwnUm  from  the  date  of  said  note  had 
long  since  elapsed,  (&c."  The  note  was  in  fact 
made  payable  three  months  from  date.  Held, 
that  the  note  was  sufficiently  described.  Pas- 
mimpsic  Bank  v.  Go9s,  31  Vt.  815. 

28.  The  declaration  alleged,  that  in  con- 
sideration that  the  plaintiff  would  negotiate  a 
loan  for  the  defendants  of  $100,000,  the  defend- 
ants promised  to  pay  him  a  certain  commission 
upon  such  amount  as  he  should  negotiate  a  loan 
for.  The  contract  proved  was  for  the  negotia- 
tion of  a  loan  for  that  sum,  for  a  commission 
on  that  sum.  Held  no  variance.  Durkte  v. 
Vt.  Central R.  Co.,  29  Vt.  127. 

29.  If  a  party  proceeds  with  reasonable 
dispatch  in  the  performance  of  his  part  of  a 
contract,  and  has  done  something  towards  it, 
and  is  then  met  by  a  peremptory  refusal  of  the 
other  party  to  complete  the  contract,  it  is  not 
necessary  to  a  recovery  for  the  first  party  to 
show  full  readiness  on  his  part ;  and  an  aver- 
ment in  the  declaration  of  full  readiness  of  the 
plaintiff  and  refusal  by  the  defendant  to  com- 
plete the  contract,  with  proof  of  part  readiness 
and  that  his  authority  to  p  roceed  was  counter- 
manded, does  not  show  a  case  of  variance,  but 
only  of  an  averment  beyond  the  proof  but  in 
the  same  direction ;  and,  in  such  case,  he  may 
may  recover  to  the  extent  of  the  proof.     /&. 

30.  The  plaintiff  averred  in  his  declaration, 
that  he  delivered  a  quantity  of  wool  to  the 
defendants  to  be  by  them  properly  sorted  and 
manufactured   into  cloth.   <&c.,   and  that  tht 
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defendants  accepted  the  wool  for  the  purpose  i  36.  Sale  ~  Deceit— Warranty.  In  cafe 
of  properlp  sorting  and  manufacturing  it  into  I  for  deceit  in  the  sale  of  a  horse,  where  the 
cloth,  and  then  to  deliver  to  the  plaintiff  all  thej  declaration  alleges  an  absolute  representation  of 
cloth  which  said  wool  would  properly  make,  soundness  and  a  icienUr  of  its  falsity,  and  the 
Ac.  It  appeared  on  trial,  that  both  parties' proof  is  of  a  representation  of  soundness  "so 
expected  that  the  defendants  were  not  to  keep  I  far  as  the  defendant  knew,"  and  that  he  in  fact 
said  wool  separate  and  manufacture  it  by  itself,  ]  khew   the  horse    to    be  unsound,  here  is  no 


but  were  to  mingle  it  with  other  wools  of  like 
grade  and  quality,  and  give  the  plaintiff  his  fair 
share  of  the  cloth,  and  of  the  fair  and  average 
quality  from  all  the  wools  so  mingled  in  the 
process  of  manufacture ;  and  that  such  was  the 
custom  in  all  woolen  manufactories.  Held, 
that  there  was  no  substantial  variance.  Bruce 
V.   Greenbanks,  88  Vt.  226. 

31.  Proof  of  a  variation  in  the  manufacture 
of  machines  from  the  stipulations  of  a  written 
contract,  which  variation  was  by  direction  of 
the  defendant  and  was  but  slight,  not  affecting 
the  character,  value  or  utility  of  the  machines, 
and  which  was  treated  by  the  parlies,  not  as 
altering  the  contract,  but  as  a  mode  of  perform- 
ing it,  was  held  (with  hesitation),  not  to  present 
a  variance  from  an  averment  in  the  declaration 
that  the  machines  were  made  according  to  the 
stipulations  of  the  contract.  Allen  v.  Thrall, 
86  Vt.  711. 

32.  Record.  The  plaintiff,  suing  in  his 
personal  capacity,  declared  upon  a  judgment  as 
recovered  by  him.  The  judgment  proved  was 
recovered  by  him  as  adminifttratar,  &c.  Held 
no  variance.     Allen  v.  Lyman,  27  Vt.  20. 

33.  In  assumpsit,  the  declaration,  by  way 
of  recital  and  inducement  to  the  statement  of 
the  consideration  and  the  defendant's  promise, 
averred  that  the  plaintiff,  before  that  time,  had 
instituted  a  certain  suit  in  his  name.  The 
proof  was,  that  the  suit  was  in  the  name  of 
himself  and  another,  his  former  partner,  but 
that  he  was  the  sole  owner  of  the  demand 
Held,  that  these  words,  in  his  o%cn  name,  were 
unnecessary,  and  that  there  was  not  a  fatal 
variance.     Cross  v.  Richardson,  80  Vt.  641. 

34.  An  averment  in  a  declaration  upon  a 
recognizance,  that  the  court  in  the  principal 
case  taxed  the  plaintiff's  costs  at  a  sum  named, 
was  held  not  to  be  descriptive  of  the  record  so 
as  to  occasion  a  variance,  where  the  record  pro- 
duced showed  no  taxation ;  but  was  only  an 
averment  of  a  fact,  and  a  failure  of  proof  of  it. 
Blood  V.  Morrill,  17  Vt.  598. 

35.  To  an  action  and  declaration  upon  a 
judgment  for  678  dollars  and  47  cents,  the 
defendant  pleaded  in  abatement  the  pendency 
of  a  former  action  on  a  judgment  for  528  dollars 
and  47  cents,  and  averred  that  it  was  the  same 
identical  judgment  now  declared  upon.  Held, 
that  it  would  have  been  sufficient  to  aver 
merelv  that  both  suits  were  for  the  same  cause 


of  action ;  but  that  the  plea  was  falsified  by  a 

comparison  of  the  judgments,  as  described,  and  I  not  substantial  or  important, 

was  ill.     Liricoln  v.  Thrall,  84  Vt.  110.  Us  Vt.  124. 


variance,  and  a  recovery  may  be  had  since  the 
defendant  is  equally  liable,  and  to  the  same 
extent,  on  both  or  either  of  the  representationt. 
West  V.  Emery,  17  Vt.  688. 

37.  It  is  the  same  in  an  action  for  a  false  war- 
ranty laid  with  a  seienUr,  where  the  phiintiff 
relies  only  upon  proof  of  false  and  fraudulent 
representations.  Wfieeler  v.  Wheeloek,  88  Vt. 
144. 

38.  Aliter  in  assumpsit  upon  an  absolute 
warranty,  or  for  a  false  warranty,  where  the 
plaintiff  relies  upon  proof  of  an  absolute  war- 
ranty «nd  alleges  merely,  as  a  breach,  that  the 
fact  warranted  did  not  exist.  Redfield^  J.,  in 
West  V.  Emery,  17  Vt.  588. 

39.  In  an  action  on  the  case  for  fraudulent 
representations  and  concealment  in  a  sale,  the 
price  paid  was  set  forth  in  the  declaration  less 
than  as  proved.  Held  not  to  be  a  variance. 
Mallary  v.  Leach,  85  Vt.  156. 

40.  Mill-dam.  Under  a  declaration  in  case 
for  unlawfully  maintaining  a  dam  across  a 
stream,  whereby  the  water  was  set  back  upon 
the  plaintiff's  land  \—Held,  that  the  declaration 
was  sustained  by  proof  that  the  defendant 
kept  the  sluices  or  gates  in  his  dam  shut  at 
times  when  he  was  bound  to  keep  them  open, 
whereby  the  water  was  set  back,  Ac.  Huick^ 
inson  v.  Granger,  13  Vt.  886.  WiUicms,  C. 
J.,  dissenting. 

41.  Execution.  A  declaration  far  not 
levying,  collecting  and  returning  an  execution 
is  not  sustained  by  proof  of  a  levy  and  collec- 
tion of  the  execution,  but  a  neglect  to  pay  over 
to  the  plaintiff  the  money  so  collected.  Barber 
V.  Benson,  9  Vt.  171. 

42.  Highway.  In  an  indictment  against  a 
to^^n  for  not  keeping  in  repair  a  highway,  the 
highway  was  described  as  entering  the  town  from 
F,  near  the  dwelling  house  of  a  person  named, 
passing  by  two  houses  of  individuals  named,  and 
passing  southerly  through  the  town  to  and  across 
the  north  line  of  the  town  of  C.  The  descrip- 
tion was  in  all  these  respects  as  proved,  except 
that  the  line  through  which  the  road  entered 
C  was  more  nearly  a  west  than  a  north  line  of 
that  town— no  line  of  C  being  truly  a  north  line 
of  the  town.  Held,  that  there  was  here  no  fatal 
repugnancy ;  that  the  more  controlling  and  cer- 
tain parts  of  the  description  should  prevail  over 
that  which  was  less  so ;  and  as  the  supposed 
variance  did  not  apply  to  that  part  of  the  road 
which  was  affected  by  the  prosecution,  it  was 

State  V,  Fletcher, 
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43.  Nninber  of  lot— Reputation.  The 
number  of  a  lot,  where  it  is  given  by  way  of 
description  merely  and  is  not  a  matter  of 
identity,  may  be  proved  by  reputation ;  as,  that 
it  was  so  called  and  treated.  .  Davis  v.  Fuller, 
12  Vt.  178. 

44.  In  trespass  qita.  elau.  describing  the 
close  as  lot  No.  171,  it  appeared  that  the  tres- 
pass was  committed  south  of  the  true  line  of 
171,  and  upon  lot  No.  172  according  to  the  true 
line,  but  that  the  several  owners  of  these  two 
lots  had  for  more  than  15  years  acquiesced  in 
another  line,  as  being  the  true  divisional  line 
between  them,  which  would  include  the  place  of 
the  trespass  in  lot  171.  Heldj  that  the  declara- 
tion well  described  the  locus  as  part  of  lot  No. 
171 ;  that  it  had  become  such  by  acquiescence. 
Burton  v.  LaeeU,  16  Vt.  158. 

II.     How  Taken  Advantaob  of. 

45.  A  variance  between  a  bond  and  the  dec- 
laration upon  it  cannot  be  reached  by  demurrer, 
unless  the  bond  is  spread  upon  the  record  in  the 
declaration,  or  upon  oyer.  Denton  v.  Adams, 
6  Vt.  40. 

46.  A  variance  cannot,  as  matter  of  law, 
be  predicated  of  a  contradiction  of  the  facts 
alleged  in  the  declaration,  by  the  testimony 
of  the  defendant.  Curtis  v.  Bnrdiek,  48  Vt. 
166. 

47.  No  objection  on  the  ground  of  variance, 
not  raised  in  the  county  court  and  which  might 
there  have  been  obviated  by  amendment,  should 
be  sustained  in  the  supreme  court,  unless  the 
variance  is  both  apparent  upon  the  record,  and 
of  such  a  character  that  the  judgment,  if 
affirmed,  would  fail  to  protect  the  parties  in 
reference  to  the  matter  actually  litigated.  Peek 
V.  Thompson,  15  Vt.  648.  Morrill  ▼.  Derby, 
84  Vt.  450.  Bard  v.  Brown,  18  Vt.  87.  Brint- 
naUY.8ar.dt  W.  R.  Co,,  82  Vt.  665. 

48.  Where  a  paper  is  objected  to  for  vari- 
ance, it  should  be  specified  in  what  the  variance 
consists.  Under  a  general  objection  for  vari- 
ance, it  is  no  part  of  the  duty  of  the  court  to 
hunt  for  the  particulars.  Hills  v.  Marlboro,  40 
Vt.  648. 

49.  In  a  trial  by  the  court,  a  paper  was 
offered  in  evidence  and  was  objected  to  by  the 
defendant  on  the  ground  of  variance  from  the 
declaration,  without  specifying  wherein,  as  is 
required  by  the  rules  of  practice.  The  paper 
was  received  by  the  court,  **  subject  to  the 
objection,  pro  forma,  to  which  the  defendant 
excepted  *';  but  the  matter  was  not  afterwards 
brought  to  the  attention  of  the  court.  Held, 
that  the  question  of  variance  was  not  so  made 
and  decided  below  as  to  be  properly  before  the 
supreme  court ;— that  receiving  the  paper  sub- 
jeet  to  oljeetion,  was  reserving  to  the  defendant 
at  a  future  stage  of  the  trial  to  point  out  his 


objection,  if  he  should  see  fit,  and  have  the 
question  passed  upon ;  and  that,  by  not  doing 
this,  he  had  waived  his  objection,  or  rather  the 
objection  was  not  made,  nor  decided.    lb. 


VILLAGE. 

1.  BotmdarieB.  Under  a  statute  authoriz- 
ing selectmen  **to  lay  out  and  establish  the 
limits  and  bounds  of  a  village  "',—Held,  that 
a  description  by  naming  persons  only  was 
insucffiient;  that  a  description  of  territory, 
a  tract,  a  certain  superficies  with  distinct 
boundaries,  was  necessary.  Cutting  v.  Stone, 
7  Vt.  471. 

2.  A  statute  for  establishing  a  village 
required  the  selectmen  to  define  **  its  limits  and 
bounds."  In  attempting  this,  they  bounded  it 
N  by  the  town  line,  E  by  Connecticut  river 
(which  were  definite  and  certain  lines),  8  by  the 
south  line  of  lands  of  A,  and  W  by  the  west 
line  of  lands  of  B.  These  two  last  lines,  as 
given,  were  too  short  to  connect  with  each 
other,  and  the  west  line  too  short  to  connect 
with  the  town  line;  and  it  was  objected  that 
the  lines  given  did  not  inclose  the  territory  to 
compose  the  village.  Held  sufficient ;  for  that 
by  protracting  the  S  and  W  lines,  as  given, 
until  they  intersected,  and  the  W  line  until  it 
intersected  the  town  line,  the  8  W  and  the  N 
W  comers  could  be  ascertained.  Williams  v. 
Willard,  28  Vt.  869. 


Highways,  25,  26. 


VOTES  AND  VOTXNG. 

1.  Votes  printed  were  held  to  answer  the 
constitutional  requirement  of  votes  **  fairly 
written,"    Temple  v.  Mead,  4  Vt.  585. 

2.  Quare,  whether  an  action  lies  against  a 
constable,  or  other  officer  presiding  at  a  free- 
man's meeting,  for  refusing  to  receive  a  legal 
vote,  where  this  is  not  malicious,  but  only  an 
error  of  judgment  on  a  point  considered  doubt- 
ful,   lb, 

3.  G.  8.  c.  1,  s.  70,  enacts :  **  If  any  person 
shall  on  the  same  day  .vote  in  more  towns  than 
one  for  the  same  officers,  he  shall  forfeit,  &c," 
One  having  voted  in  one  town  for  repre- 
sentative to  the  General  Assembly  from  that 
town,  afterwards,  on  the  same  day,  voted  in 
another  town  for  representative  from  this  last 
town.  Held,  that  his  second  vote  was  illegal, 
whether  the  first  was  or  not ;  and  that  he  was 
liable  under  the  statute  whether  his  action  was 
attributable  to  corruption,  or  only  to  ignorance. 
State  V.  Perkins,  42  Vt.  899. 
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1.  At  commoB  law,  as  adopted  in  this 
State,  all  wagers  are  held  to  be  illegal ;  and  no 
money  can  be  had  upon  a  wager  or  contract  of 
betting.  Coliamer  v.  7>ay.  2  Vt.  144.  32  Vt. 
298.  27  Vt.  428.  Danfarth  v.  Emn$,  16  Vt. 
688.  Tarleton  ▼.  Baker,  18  Vt.  9.  We*t  v. 
Eolnui,  26  Vt.  580. 

2.  Where  the  event  which  'Is  to  determine 
the  wager  has  transpired,  and  the  wager  has 
been  paid,  it  cannot,  independent  of  a  statute, 
be  recovered  back.     Danforth  v.  Evans. 

3.  As  between  the  parties  to  a  wager,  the 
wager  is  revocable  at  any  time  before  the  event 
happens;  and  a  revocation  places  the  party 
revoking  in  statu  que,  and  entitles  him  to  a 
return  of  the  deposit.  As  against  the  stake- 
holder, the  loser  may  demand  of  him  a  return 
of  the  deposit,  until,  with  the  loser's  express 
or  implied  assent,  it  has  been  paid  over  to  the 
winner.  If  the  stakeholder  pays  over  the 
deposit  to  the  winner  after  demand  made  by  the 
loser,  he  is  liable  to  the  loser,  or  the  loser  may 
pursue  the  money  in  the  winner's  hands.  Tarle- 
ton V.  Baker,  18  Vt.  9.  West  v.  Holmes,  26 
Vt.  530. 

4.  Where  two  resident  citizens  of  Vermont 
went  into  Canada  for  the  purpose  of  making  a 
wager  on  the  result  of  a  presidential  election, 
and  there  concluded  such  wager  ,—Held,  that 
the  wager  was  illegal,  the  same  as  if  made  in 
Vermont.     Tarleton  v.  Baker. 

6.  The  plaintiff  sold  the  defendant  a  horse 
worth  $25,  and  took  the  defendant's  note  there- 
for for  $60,  payable  **on  the  day  that  Martin 
Van  Buren  is  re-elected  President  of  the  United 
States,  with  interest  annually,"  and  delivered 
the  horse  to  the  defendant.  Held,  that  this  was 
a  wagering  contract  and  was  void;  that  the 
plaintiff  could  not  recover  upon  the  note  ;  nor 
for  the  horse,  as  sold,  since  he  did  not  revoke 
l)efore  the  determination  of  the  wager.  Dan- 
fwih  V.  Emns,  16  Vt.  538. 

6.  That  is  not  a  wager,  where  one  merely 
hazards  a  loss  of  something  without  the  expec- 
tation, in  any  event,  of  having  more  in  return 
than  he  ventures ;  as  where  he  performs  a  ser- 
vice for  which  he  is  entitled  to  compensation, 
but  which  he  agrees  to  relinquish  upon  the 
happening  of  some  future  event— like  a  '*no 
cure  no  pay"  contract— which  is  not  illegal, 
as  being  a  wager.  Edson  v.  Paulet,  22  Vt. 
291. 

7.  Money  lost  upon  an  ordinary  wager,  and 


chance,  does  not  come  within  G.  S.  c.  119,  t. 
18,  as  money  lost  at  a  **  game  or  sport."  Wat 
V.  Holmes,  26  Vt.  530. 

8.  Stock-jobbing.  A  contract  for  the  sale 
and  transfer  of  railroad  stock  at  a  future  day 
for  a  specified  price,  where  an  actual  transfer  Ir 
intended  and  not  a  recovery  of  dffferenees,  and 
where  the  seller  owns  the  shares  at  the  time  of 
the  promised  delivery,  is  not  a  stock-jobbing 
or  wagering  contract,  and  is  valid.  Nojfes  v. 
SpauWng,  27  Vt.  420. 

9.  Lex  loci.  In  general  assumpsit  to 
recover  for  money  lost  at  play  in  the  Stale  of 
New  York,  it  was  agreed,  upon  a  case  stated, 
that  by  the  laws  of  New  York  a  recovery  could 
be  had  therefor  in  a  suit  there  brought.  Held, 
that  such  stipulation  is  not  to  be  understood  as 
referring  to  any  statutory  right  to  sue  for  a 
penalty,  which  would  be  local,  but  that,  by  the 
laws  of  New  York,  the  money  is  treated  as  the 
plaintiff* s  money  in  the  hands  of  the  defendant 
held  to  the  plaintiff's  use ;  that  this  right  of 
action  is  transitory,  and  may  be  enforced  here, 
whatever  may  be  the  Vermont  statute  or  the 
rule  of  decision  as  applied  to  wagers  made  in 
this  State.     Flanagan  v.  Packard,  41  Vt.  561. 


WASTE. 

The  law  considers  everything  to  be  waste 
which  does  a  permanent  injury  to  the  inheri- 
tance. But,  owing  to  the  different  state  of 
many  parts  of  this  country,  the  Englisli  rule  as 
to  what  acts  constitute  waste  does  not  obtain  in 
our  courts.  Thus,  it  is  not  in  this  State  waste 
to  cut  down  wood  or  timber  so  as  to  fit  the  land 
for  cultivation,  provided  this  would  not  dam- 
age the  inheritance  and  would  be  according  to 
the  rules  of  good  husbandry,  taking  into  view 
the  location  and  situation  of  the  whole  farm ; 
and  this,  although  the  wood  or  timber  so  cut 
may  have  been  sold,  or  consumed  off  the  farm. 
Keeler  v.  Eastman,  11  Vt.  298. 

As  to  remedies  for  Waste,  see  Mobtoagr,  II. 


WATER 


GOIJBSE,    AND 
BIGHTS. 


WATER 


1.    Right  as  owner  of  the  land.    The 

common  law  as  to  the  use  of  running  streams, 


not  at  some  game  or  play,  either  of  skill  or  \  is  not  applicable  to  our  circumstances,  and  is 
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not  adopted.     Martin  v.  Bigelotr^  2  Aik.  184. 
(This  distinction  repudiated.    See  infra,) 

2.  Every  owner  of  land  over  which  a  stream 
flows  has  the  right  to  the  natural  flow  of  that 
stream ; — a  right  peculiar  to  himself  as  owner 
of  the  land,  not  derived  from  occupancy  or 
appropriation;  and  he  can  never  be  deprived 
of  this  right  except  by  grant,  actual  or  presump- 
tive. Whenever  this  right  is  encroached  upon 
by  obstructions  or  perversions,  above  or  below, 
and  actual  injury  ensues  to  any  material 
amount,  an  action  accrues  for  such  injury, 
however  valuable  or  convenient  the  use  of  such 
obstructions  may  be  to  him  who  erected  them. 
Vacis  V.  Fuller,  12  Vt.  178.  Johns  v.  Steceiu, 
3  Vt.  808.     Adams  v.  Barney,  25  Vt.  235. 

3.  Mere  prior  occupancy  does  not  give  an 
exclusive  right  to  the  use  of  the  water  of  a 
stream ;  and  it  is  not  necessary  for  an  owner 
to  appropriate  the  water  of  a  stream  to  some 
special  use  before  he  can  maintain  an  action  for 
its  diversion.     Adams  v.  Barney. 

4.  Belative  rights.  A  servient  proprietor 
of  land  cannot  complain  of  any  use  which  the 
dominant  proprietor  may  make  of  the  water  of 
a  stream,  so  long  as  he  is  not  sensibly  affected 
by  that  use.  No  prescription  begins  to  run 
until  a  right  of  action  accrues ;  and  no  right 
of  action  accrues  until  injury  is  inflicted.  Nor- 
ton V.  VolenUne,  14  Vt.  289.  UnrUmt  v. 
Leonard,  Brayt.  202.     See  12,  infra, 

5.  A  mill  owner  having  a  subordinate  right 
to  the  use  of  the  water  of  a  stream  must  take 
notice,  for  himself,  when  he  is  infringing  upon 
the  right  of  his  superior,  and  not  reduce  the 
water  so  low  as  to  interfere  with  that  right. 
The  owner  of  the  superior  right  is  entitled  to 
have  the  water  at  the  proper  height,  at  all  times 
when  he  may  need  to  use  it ;  and  is  not  obliged 
to  wait  for  the  water  to  accumulate,  even  for 
one  minute.    Bood  v.  Johnson,  26  Vt.  64. 

6.  Where  the  plaintiff  had  the  prior  right  to 
use  the  water  of  a  stream  for  the  use  of  his 
mill  in  low  wAter ;— Held,  that  he  could  insist 
on  this  right,  notwithstanding  a  change  in  the 
bed  of  the  stream  by  the  formation  of  a  sandbar 
in  front  of  his  flume,  so  long  as  he  interposed 
no  hindrance  to  the  removal  of  it  by  the 
defendant,  who  owned  a  subordinate  right  to 
the  water.     Jb. 

7.  Oonveyance.  Where  land  is  conveyed 
upon  which  there  is  a  stream  of  water,  the 
grantor  may  reserve  the  use  of  the  water  to 
himself;  or,  he  may  convey  the  use  of  all  or  of 
a  portion  of  the  water,  as  a  mere  incorporeal 
hereditament,  retaining  the  fee  of  the  land  in 
himself.    lb.    Miller  v.  Lapham,  44  Vt.  416. 

8.  Diversion  on  one's  own  land.  The 
owner  of  land  through  which  a  stream  flows 
may,  on  his  own  land,  obstruct  the  natural 
channel,  change  its  course,  divert  it.  and  restore 
it  again  to  its  natural  channel  at  any  time,  and 


to  any  extent,  if  he  does  not  thereby,  in  any 
material  degree,  diminish  the  beneficiid  use  to 
other  proprietors,  cither  above  or  below.  Nor^ 
ton  V.  VolenUm,  14  Vt.  280.  Ford  v.  Whitlock, 
27  Vt.  265. 

9.  Where  the  diversion  of  a  stream  upon 
one*s  own  land  affects  those  above  or  below 
unfavorably,  it  requires  fifteen  years  to  give  the 
right  to  continue  the  stream  in  its  new  channel. 
lb, 

10.  Where  the  diversion  of  a  stream  upon 
one's  own  land,  by  his  own  act,  affects  other 
proprietors  favorably,  and  he  acquiesces  in  the 
stream  running  in  the  new  channel  for  so  long 
a  time  that  new  rights  have  in  fact  accrued,  or 
may  be  presumed  to  have  accrued,  in  faith  of 
the  new  state  of  the  stream,  the  owner  is  bound 
by  such  acquiescence,  as  being  of  the  character 
of  a  public  dedication ;  and  he  cannot  return  the 
stream  to  its  former  channel.  Ford  v.  Whit' 
lock,  27  Vt.  266. 

11.  So  held,  where  the  change  was  effected 
by  a  sudden  and  unusual  flood,  and  for  ten 
years  the  stream  had  flowed  in  its  new  channel. 
Woodbury  v.  8h&rt,  17  Vt.  387. 

12.  Where  one  is  entitled  to  have  a  stream 
of  water  flow  in  a  particular  place,  or  manner, 
he  may  recover  for  a  wrongful  diversion  of  it, 
without  proof  of  actual  damage.  The  law 
implies  damage  in  such  case,  and  the  party  is 
entitled  to,  at  least,  nominal  damages.  So  held, 
where  the  diversion  was  occasioned  by  acts  done 
wholly  on  the  defendant's  own  land.  Ohatfield 
v.  Wilson,  27  Vt.  670. 

13.  —on  another's  land.  The  owner  of 
land  inundated  by  a  stream  breaking  away  in  a 
freshet  from  its  accustomed  channel,  may  law- 
fully turn  it  back  into  its  old  channel  upon  the 
land  of  another ;  but  cannot,  to  prevent  injury 
to  his  own  land,  turn  it  so  that  it  shall  flow 
upon  such  other  person's  land  elsewhere  than 
in  its  old  channel.  Tuthill  v.  Scott,  48  Vt. 
525.     See  Bedfield,  J.,  26  Vt.  72. 

14.  Opposite  owners.  Where  the  pro- 
prietors on  opposite  sides  of  a  stream  own  each 
to  the  centre  of  the  stream,  neither  has  a  right  to 
extend  a  dam,  past  the  centre,  upon  the  land  of 
the  other,  for  the  purpose  of  diverting  one- 
half  the  water  of  the  stream  for  his  use, 
although  such  diversion  causes  no  appreciable 
injury  to  the  other's  present  use  of  the  water ; 
and,  in  such  case,  the  party  upon  whose  land 
the  dam  is  so  wrongfully  built  may  lawfully 
remove  such  part  of  the  dam.  Adams  v. 
Barney,  25  Vt.  225. 

15.  Where  the  centre  of  a  running  stream  is 
the  line  between  two  proprietors,  each  has  the 
right  to  have  the  stream  flow  in  its  natural  and 
accustomed  channel ;  and  neither  has  the  right 
to  interrupt  or  alter  such  natural  and  accus- 
tomed flow,  without  the  consent  and  to  the 
injury  of  the  other.     In  such  case,  either  may 


Digitized  by 


Google 


742 


WATER  COURSE,  AND   WATER  RIGHTS. 


uge  the  water,  in  any  reasonable  and  proper 
way,  for  ordinary  culinary  purposes,  and  for 
drink  and  the  watering  of  cattle,  not  depriving 
the  other  of  an  equal  enjoyment  of  the  same 
right ;  and  he  may  facilitate  the  enjoyment  of 
this  right  by  ordinary  and  appropriate  means— 
as,  in  this  case,  by  a  tub  near  the  brook  receiv- 
ing water  therefrom,  and  an  aqueduct  thence  to 
his  house  and  bam.  Chatfield  v.  WiUon^  81 
858.     (5.  C,  28  Vt.  40.) 

16.  Where  the  channel  of  a  river  is  the 
boundary  between  lands,  the  sudden  changing 
of  such  channel,  though  by  artificial  means, 
has  no  effect  to  change  the  boundary.  This 
establi^ed  principle  is  applicable  as  well  to 
public  as  to  private  rights ;  as,  where  the  river 
forms  the  boundary  between  States.  State  v. 
Young,  46  Vt.  565. 

17.  Right  in  common.  Where  there  is  a 
right  to  use  in  common  the  water  of  a  stream, 
the  use  of  the  who  le  water  by  one  party,  when 
the  other  has  no  machinery  or  provision  for  its 
use,  will  be  presumed  to  be  with  the  consent  and 
for  the  benefit  of  all,  and  is  not  tortious. 
Howe  8eaU  Co.  v.  Terry,  47  Vt.  109. 

18.  Wafte  fix>m  mills.  In  an  action  for  the 
obstruction  of  the  plaintilTs  water-wheel  by 
tan-bark  discharged  at  the  defendant's  tannery 
in  the  stream  above  and  suffered  to  float  down 
to  the  plaintiff's  mill,  the  case  being  free  of  any 
question  of  grant  or  prescription  •y—Held,  that 
it  was  error  to  exclude  evidence  that  it  had 
been  the  uniform  custom  of  the  country  to 
discharge  the  spent  bark  of  tanneries  into  the 
streams  on  which  they  were  situated ;  that  this 
practice  had  been  submitted  to  by  the  dam 
owners  below,  and  that  tanneries  could  not  be 
conducted  at  any  profit  without  such  means  of 
disposing  of  the  spent  bark.  Snow  v.  Pardons, 
28  Vt.  459. 

19.  The  reasonableness  of  such  use  of  a 
streams  determines  the  right ;  and  this  depends 
upon  the  extent  of  the  detriment  to  the  riparian 
proprietors  below.  If  it  essentially  impairs 
the  use  below,  then  it  is  unreasonable  and 
unlawful,  unless  it  is  a  thing  altogether  indis- 
pensable to  any  beneficial  use  at  every  point  of 
the  stream.  This  question  of  the  reasonable- 
ness of  the  use,  when  in  its  nature  doubtful  and 
not  settled  by  custom,  is  one  of  fact;~a 
question  of  care  and  prudence  in  the  use— and 
is  to  be  determined  by  the  tribunal  trying  the 
facts.     Ih.  Redfleldy  C.  J. 

20.  Meld,  that  one  in  the  use  of  his  shingle 
mill,  in  a  reasonable  manner,  has  the  right  to 
discharge  the  sawdust,  shavings  and  waste  from 
it  into  the  stream  in  the  ordinary  course  of 
using  such  mills,  and  that  he  is  not  bound,  as 
matter  of  law,  to  prevent  them  from  going  into 
the  stream  and  have  them  accumulate,  or  to 
draw  them  off  and  deposit  them  so  that  they 
Cfomot  get  into  the  stream*    On  the  other  hand, 


he  has  not  a  right  to  wantonly  and  needlessly, 
and  out  of  the  ordinary  course  in  such  cases, 
and  not  in  the  service  of  his  substantial  interest 
and  benefit  in  the  use  of  his  mill  in  a  reasonable 
manner,  to  throw  or  permit  them  to  go  into  tbs 
stream,  when,  by  so  doing,  injury  will  be 
caused  to  the  mill  owner  below.  Jaeob§  v. 
AUard,  42  Vt.  808. 

21.  Such  use  of  the  upper  mill  not  being 
unreasonable  or  unlawful,  it  is  suggested  that 
the  proprietor  below  should  change  his  works 
to  conform  to  the  altered  circumstances  of  the 
stream.     Jb,  305.  28  Vt.  468. 

22.  Current  changed  by  lawfol  simct- 
nre.  Where  a  railroad  corporation  has  right- 
fully and  without  negligence,  want  of  care  or 
skill,  turned  a  river,  it  is  not  obliged  thereafter 
to  observe  the  action  of  the  water,  and  take 
timely  measures  to  prevent  its  encroachment 
upon  neighboring  lands.  Norris  v.  Vt.  Central 
R.  Co.,  28  Vt.  99. 

23.  A  riparian  proprietor  whose  land  has 
t)een  gradually  washed  away  by  a  change  in 
the  course  of  the  current  of  the  stream,  occa- 
sioned by  necessary  erections  made  above  his 
land  in  the  stream  by  a  railway  company  under 
its  charter,  has  no  right  of  action  against  the 
company  therefor.  The  same  is  the  law  as  to 
individuals.  Such  is  not  a  cause  of  injury 
whose  operation  can,  in  the  nature  of  things, 
be  guarded  against,  nor  which  inevitably  pro- 
duces such  effects ;  and  the  damage  is  too 
remote  and  uncertain  a  consequence  to  furnish 
the  basis  of  an  action.  Henry  v.  Vt.  Central 
R.  Co.,  80  Vt.  688. 

24.  Underground  streams.  There  are  no 
correlative  rights  between  adjoining  proprietors 
of  lands  in  the  use  of  percolating  underground 
streams,  or  of  water  under  the  surface.  No 
action  lies  for  digging  upon  one's  own  land,  so 
as  to  cut  off  an  underground  supply  to  the 
adjoining  land.  Chatfield  v.  WiUon,  28  Vt. 
49.  S.  C.  81  Vt.  858 ;  nor  for  sinking  or  con- 
structing upon  one's  own  land  a  barrier  to  the 
underground  flow  from  the  adjoining  land. 
Harwood  v.  Benton,  83  Vt.  724. 

25.  Comer  in  a  stream— Allnyion. 
Where  adjoining  proprietors  of  land  on  the 
same  side  of  a  stream  were  each  bounded  on  the 
stream,  and  the  corner  between  them  was 
indicated  as  a  tree  upon  the  bank  of  the  stream ; 
— Held,  that  the  true  corner  was  at  that  point 
in  the  centre  of  the  stream  nearest  the  tree ; — 
and  held  {Redfield,  J.,  dissenting),  that  this 
was  not  a  fixed  corner,  but  was  movable  with 
the  changes  of  the  stream,  being  that  point  in 
the  centre  of  the  stream  nearest  the  tree  at  the 
time  being,  though  not  in  the  direction  of  the 
alluvion  formed  in  front ;  and  following  this 
theory,  where  alluvion  had  formed  along  the 
west  shore  and  in  front  of  the  two  parcels,  and 
the  course  of  the  stream  passing  the  tree  had 
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changed  from  a  north  course,  curving  about  to 
a  west  course  and  passing  north  of  the  tree,  the 
court,  instead  of  giving  to  each  proprietor  that 
portion  of  the  alluvion  which  was  formed  upon 
his  portion  of  the  shore,  gave  it  all  to  one. 
Newton  v.  Eddy,  23  Vt.  319. 

26.  Liability  of  dam  owner.  The  owner 
of  a  mill  dam  upon  a  stream  is  bound  to  use 
ordinary  care  and  diligence  in  making  repairs 
to  the  dam,  or  in  drawing  ofif  the  water  from 
the  pond,  to  prevent  injury  to  the  property  of 
others  situate  below,  by  the  breaking  away  of 
the  water ;  but  he  is  not  liable  for  inevitable 
accidents.     Lapliam  v.  Curtis,  5  Vt.  371. 

27.  Use  as  evidence  of  right.  In  order 
to  restrict  a  grant  of  water  by  proof  of  use,  to  a 
point  below  the  fair  construction  of  the  terms 
of  the  grant,  the  grant  must  be  so  tar  general 
as  to  be  wholly  undefined  upon  its  fr.ce ;  thus 
evidently  looking  to  the  use,  as  the  grantee's 
own  construction  of  the  grant.  Adams  v.  War- 
ner, 23  Vt.  395. 

28.  The  defendants  had,  for  more  than 
thirty  years,  discharged  the  water  of  a  stream 
from  theu*  mills  by  a  race-way  along  and  in  a 
highway,  using  the  mills  but  little  in  the  win- 
ter, and  that  in  warm  times.  They  then  rebuilt, 
raised  and  tightened  their  mill-dam,  and  atter- 
wards  ran  their  mills  during  the  ccld  weather 
of  winter,  and  for  a  longer  time  in  win'.crs  than 
before,  whereby  anchor-ice  formed  in  the  race 
which  caused  the  water  to  flow  over  the  high- 
way to  its  injury.  In  an  action  by  the  town 
for  such  injury,  the  county  court  charged  that 
if  the  defendants  had,  for  the  term  of  15  years 
l)efore  the  rebuilding  of  the  dam,  used  the 
water  in  the  same  channel,  and  that  their  use  as 
to  time  was  and  had  been  limited  only  by  the 
interest  or  convenience  of  the  occupants,  they 
were  not  liable  for  such  damage  by  anchor-ice, 
or  other  natural  causes,  although  they  had  used 
the  water  a  greater  length  of  time  in  each  year 
since  the  rebuilding  of  the  dam  than  before. 
Held  erroneous,  and  that,  as  to  both  quantity 
and  times  of  use,  the  right  was  limited  to  the 
former  use.     Shremtmry  v.  Brown,  25  Vt.  197. 

29.  The  owner  of  a  spring  of  water  agreed 
that  the  grantor  of  the  plaintiff  might  always, 
or  forever,  draw  water  from  the  spring  for  the 
use  of  his  house,  by  bearing  a  certain  part  of 
the  expense  of  an  aqueduct  for  conveying  the 
water  to  the  respective  houses  of  the  plaintiff 
and  the  owner  of  the  spring.  Under  this  agree- 
ment, the  plaintiff  and  his  grantors  so  took  and 
used  the  water  of  the  spring  for  more  than  15 
years  without  interruption,  bearing  their  agreed 
share  of  the  expense.  Ueld,  that  the  plaintiff 
had  thereby  acqmred  a  prescriptive  right, 
according  to  the  agreement.  Arlmckle  v.  Ward, 
29  Vt.  43. 

30.  Construction  of  grant,  or  reserva- 
tion,   There  is  an  inclination  In  courts  to  con^ 


strue  grants  of  water  liberally,  so  as  to  impose 
no  unnecessary  restriction  upon  its  use ;  and 
where  words  used  will  admit  of  one  construc- 
tion which  would  limit  the  use  to  a  particular 
purpose,  and  another  which  would  allow  the 
use  specified  to  be  merely  a  measure  of  the 
quantity  to  be  used,  the  latter  construction  is 
adopted.  Hogers  v.  Baneroft,  20  Vt.  257. 
Rood  V.  Johnson,  26  Vt.  64. 

31.  Such  will  be  the  construction,  unless  the 
terms  of  the  deed  seem  very  clearly  to  indicate 
the  contrary,  and  the  use  has  been  uniformly 
consistent  with  the  more  limited  construction. 
Adams  v.  Warner,  23  Vt.  895. 

32.  Reservations  are  fully  as  much  entitled 
to  be  considered  a  measure  of  quantity,  as 
grants.  Adams  v.  Warner.  Rood  v.  Johnson, 
26  Vt.  64.    Miller  v.  Lapham,  U  Vt.  416. 

33.  Where  a  grantor  conveyed  certain  land 
and  asaw-mill,  "with  the  privilege  of  drawing 
water  to  carry  said  mill,  except  in  times  of  low 
water  when  it  is  wanted  for  the  carding  and 
cloth  dressing,  and  for  the  grist-mill "  of  the 
grantor ; — Held,  that  this  was  a  reservation,  or 
exception,  from  the  grant,  of  so  much  water  as 
was  wanted  to  operate  successfully  the  carding 
and  cloth  dressing  business,  and  the  grist-mill ; 
that  this  was  a  reservation  of  a  certain  measure 
of  water,  rather  than  water  for  a  particular  use, 
and  that  the  use  might  be  changed  or  assigned, 
or  both.  Hood  v.  Johnson ;  and  see  Miller  v. 
Lapham. 

34.  Where  a  deed  conveyed  certain  mills 
and  water  privileges,  except  **  the  privilege  of 
one-half  of  the  bark-mill  owned  by "  certain 
third  persona ;— Held,  that  this  exception  did 
not  necessarily  include  water  sufficient  for  the 
use  of  the  bark-mill,  nqr  imply  that  it  was  not 
a  subordinate  right ;  but  that  the  extent  of  such 
privilege  was  to  be  measured  by  such  title  to 
the  bark-mill  as  such  third  persons  in  fact  had. 
Rogers  v.  Bancroft,  20  Vt.  250. 

35.  A  and  B,  tenants  in  common  of  land 
embracing  a  stream,  with  a  dam  across  it  and  a 
saw-mill  on  the  north  side  and  a  bark-mill  on 
the  south  side,  both  mills  carried  by  water 
from  that  dam,  executed  to  each  other  partition 
deeds  of  the  same  date^A  to  B,  of  all  the  land 
on  the  north  side  with  the  mill  and  mill  priv- 
ilege, without  other  reservation  expressed ;  B 
to  A,  of  all  the  land  on  the  south  side,  "and 
also  the  tan-yard  and  bark-mill,  with  a  priv- 
ilege  of  water  for  said  bark-mill  when  I,  the 
said  B,  my  heirs  or  assigns,  do  not  want  the 
water  for  the  use  of  the  works  now  standing  on 
said  dam,  or  any  others  to  be  erected  hereafter 
that  draw  no  more  water  than  those  now  stand- 
ing." Held,  that  both  deeds  were  to  be  taken 
as  one  instrument ;  and  that  by  them  B  took  a 
paramount  right  to  the  use  of  the  water  for  his 
saw-mill,  or  other  works  drawing  no  more 
water;  but  that   this   right  was  confined  to 
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works  supplied  with  water  from  the  dam  then 
standing,  or  one  substituted  for  it  in  case  of  its 
destruction ;  and  that  B  or  his  assigns  could 
not  claim  that  a  quantity  of  water  sufficient  to 
carry  the  saw.mill  should  be  allowed  to  pass 
over  that  dam,  and  be  collected  in  a  pond 
created  by  a  dam  afterwards  built  below,  to  be 
there  used.    lb, 

36.  The  grantor  in  a  deed,  expressed  to  be 
made  **for  the  purpose  of  having  the  business 
of  a  clothier  carried  on  where  I  now  live,  and 
in  consideration  of  ^ve  shillings,"  conveyed 
the  privilege  of  drawing  **from  the  mill  pond 
on  which  my  grist-mill  now  stands  •  •  water 
sufficient  for  carrying  one  fulling  mill  and 
shears  for  one  clothier's  shop,  reserving  always, 
in  a  scarcity  of  water,  sufficient  to  carry  my 
own  grist-mill."  The  habendum  was  to  the 
grantee,  his  heirs  and  assigns^ ''  so  long  as  he  or 
they  shall  carry  on  the  clothier's  business  at  or 
near  said  place,  and  shall  be  at  one-sixth  part 
of  the  expense  of  making  and  keeping  in  repair 
the  dam,"  ^.  Heid,  that  this  deed  did  not 
make  the  parties  tenants  in  common  of  the 
water ;  that  it  did  not  restrict  the  grantor  to 
the  use  of  the  water  for  the  purposes  of  a  grist- 
mill ;  but  that  it  did  restrict  the  grantee  to  the 
use  of  the  quantity  of  water  specified,  for  the 
purposes  of  his  clothier's  works  only ;  and  that 
the  water  could  not  be  used  for  the  purposes  of 
a  carding  niachine;  and  that  the  right  to  use  the 
water  terminated  when  the  clothier's  business 
ceased.     Shed  v.  Leslie,  22  Vt.  498. 

37.  Construction  of  specisl  provisions  and 
reservations  of  grants  of  water  privileges.  See 
AdatM  V.  Warner,  28  Vt.  395. 

38.  Where  the  grant  of  a  water  power  is  by 
quantity— as,  such  **quantity  of  water  as  is 
necessary  for  the  use  of  two  runs  of  stones  in 
the  grist-m ill "~  this  is  to  be  understood  as  of 
the  date  of  the  grant,  and  the  water  to  be  used 
a  sufficient  portion  of  the  time  to  do  all  the 
business  then  done  in  the  grist-mill,  or  which 
might  reasonably  be  then  expected  to  be  done 
without  essential  addition  to  the  machinery, 
and  in  no  event  using  more  than  sufficient  to 
carry  two  runs  of  stones  in  constant  use.    lb. 

39.  In  such  case,  the  grantee  may  apply  the 
water  to  any  use  he  desires,  with  this  qualifica- 
tion, that  while  he  continues  the  grist-mill  in 
operation,  with  the  same  machinery  or  an  equal 
amount  with  that  used  at  the  time  of  the  grant 
[or  reservation],  it  ought  to  be  presumed,  as 
matter  of  fact,  that  this  exhausts  the  right ;  and 
if  he  claims  to  nm  other  machinery  during  the 
intervals  of  the  use  of  the  grist-mill,  the  onus  is 
upon  him  to  show  very  clearly  that,  in  the 
whole,  he  does  not  exceed  his  rightful  use.  So, 
too,  if  he  elects  at  any  time  to  put  the  water 
power  to  a  totally  different  use,  he  assumes  the 
anus  of  showing  that  he  does  not  exceed  his 
rightful  quantity.     7*. 


40.  Where  one  mill  is  entitled  as  against 
another  to  a  certain  quantity  of  water  for  run- 
ning it,  the  owner  will  not  be  allowed  to  take 
more  than  this  measure  some  portions  of  the 
day,  and  excuse  himself  by  showing  that  he 
used  improved  wheels  and  machinery,  and 
thereby  accomplished  in  half  the  time  the  work 
which  would  otherwise  have  required  the  full 
day,  so  that  during  a  day  he  used  no  more  of 
the  water  than  he  had  a  right  to  use  in  that 
time,  if  used  continuously ;  for  thus  a  steady 
flow  of  water,  yielding  a  constant  power,  and 
valuable  to  the  other  mill,  may  be  interrupted. 
Miller  v.  Lapham,  44  Vt.  416. 

41.  The  owner  of  an  entire  water  privilege 
and  the  land  on  both  sides  of  a  stream,  with  a 
paper-mill  situate  on  the  south  side  of  the 
stream  and  a  grist-mill  and  saw-mill  on  the 
north  side,  having  a  common  dam  supplying 
all  the  mills,  conveyed,  in  1804,  the  land  on  the 
south  side  to  the  centre  of  the  stream,  **together 
with  the  paper-mill  standing  thereon,  with  all  the 
privileges  and  appurtenances  thereunto  belong- 
ing, with  all  the  rights  and  privileges  on  the 
falls  where  the  paper-mill  stands,  reserving  to 
myself  the  grist  and  saw-mill  thereon  standing, 
with  all  the  privileges  thereunto  belonging." 
Such  title  to  the  paper-mill  passed  to  the  plain- 
tiffs, and  such  reserved  title  to  the  grist- 
mill passed  to  the  defendants.  Held,  (t),  that 
this  was  a  conveyance  of  all  the  water  power  at 
that  point  on  the  stream  except  what  the  grantor 
reserved  ;  (2),  that  the  reservation  was  out  of 
the  whole  water  power,  and  not  out  of  the  one- 
half,  or  of  that  portion  not  included  within  the 
boundaries  of  the  deed,  {Rood  v.  Johnson,  26 
Vt.  64) ;  (3)  that  this  reservation  was  of  enough 
of  the  whole  water  power  to  answer  to  the 
privileges  of  the  grist-mill  and  saw-mill,  what- 
ever those  privileges  might  be,  whether  half  or 
more  than  half  of  the  water  flowing  at  any 
given  time  in  the  stream,  and  included  suffi- 
cient water  to  operate  them,  in  low  water  as 
well  as  in  high  water,  as  they  were  then  (1804) 
constructed— having  reference  to  the  depth  at 
which  the  water  was  then  taken  from  the  dam, 
the  wheel  or  wheels  then  in  use,  and  the  amount 
of  machinery  driven.  (Adams  v.  Warner ,  28 
Vt.  896.)  MtUer  v.  Ixtpham,  44  Vt.  416.  8.  C. 
46  Vt.  525. 

42.  By  deeds  apportioning  the  water  of  a 
stream  among  different  mill  owners,  the  plain- 
tiff was  entitled  to  use  for  his  mill,  as  it  was  in 
1804,  what  was  left  of  the  water  after  supply- 
ing the  defendant's  mill,  as  it  was  in  1804  ;  and  it 
was  provided,  that  in  certain  hours  of  the  day 
the  defendant's  mill  should  not  take  the  water 
from  the  plaintiff's  mill,  so  as  to  injure  it  in  its 
motion.  In  an  action  for  such  use  of  the  water 
as  to  impede  the  motion  of  the  plaintiff's  mill, 
the  defendant  claimed  that  the  plaintiff  had 
changed  and  elevated  his  wheels  in  such  way 


Digitized  by 


Google 


WATER  COURSE,  AND   WATER  RIGHTS. 


745 


86  to  destroy  the  gauge  and  measure  of  his 
restrictive  right  against  the  defendant's  mill. 
Held,  that  the  plaintiff  had  the  right  to  change 
his  wheels  and  manner  of  using  the  water, 
provided  he  used  no  more  water  than  in  1804 ; 
and,  though  this  destroyed  the  ready  and  easy 
means  of  determining  the  quantity  used  in  1804, 
the  plaintiff  did  not  thereby  lose  his  right,  but 
could  establish  it  by  such  evidence  as  could 
now  be  had ;  as  he  might  do  if  the  wheels  and 
manner  of  taking  the  water  had  been  destroyed 
by  time  or  floods.     8.  C.  46  Vt.  525. 

43.  By  an  indenture  regulating  the  water 
rights  at  a  dam  it  was  provided,  that  *Mn  case 
there  is  not  at  any  time  a  full  supply  of  water 
for  the  simultaneous  operations  of  the  works 
connected  with  the  dam,  the  grist-mill  shall 
draw  its  requisite  quantity  of  water,  exclusive 
of  all  other  works."  Held,  that  this  grist-mill 
right  was  not  merely  a  right  to  use  the  water 
exclusively  in  the  manner  and  for  the  time  it 
was  then  accustomed  to  be  used,  but  a  right  to 
use  the  water  in  quantity  as  was  then  used,  and 
for  such  length  of  time,  during  the  season  of 
scarcity,  as  the  custom  and  business  of  the  mill 
might  require  ;  and  if  the  work  done  by  a  sub- 
stituted wheel  in  six  hours  was  as  much  as  the 
old  wheel  would  do  in  twenty-four  hours,  and 
with  the  use  of  less  water,  there  would  seem 
to  be  no  infraction  of  the  indenture,  provided 
the  business  done  was  the  same  in  character  as 
was  being  done  at  its  date.  Howe  8mle  Co. 
V.  Terry,  47  Vt.  100. 

44.  A  conveyed  to  B  a  factory  and  water 
privilege  with  the  first  right  to  draw  water  from 
the  mill  pond,  reserving  to  himself  the  right  to 
draw  water  from  the  same  pond  for  the  use  of 
certain  other  works,  but  not  to  the  damage 
of  the  privilege  conveyed,  when  there  should 
be  a  scarcity  of  water.  B  afterwards  raised  the 
dam,  as  he  had  a  right  to  do,  and  thereby  raised 
tne  water  in  the  pond ;  after  which,  when 
the  stream  was  low,  A  drew  water  from  it, 
not  leaving  sufficient  for  B's  works.  Held, 
that  he  was  liable  therefor ;  and  that  the 
restriction  upon  A's  use  contained  in  the  deed 
applied  as  well  to  the  water  accumulated  by  the 
raising  of  the  dam,  as  to  the  water  collected 
by  the  original  dam ;  and  that  B  had  the  first 
right  therein.  Wilders  v.  Bennett,  80  Vt. 
670. 

45.  The  defendant  had  exclusive  right  to 
the  water  of  a  stream  for  his  grist-mill  after  the' 
water  was  reduced  to  a  certain  low- water  mark 
fixed  in  the  pond,  and  a  right  to  the  water  when 
above  that  mark,  but  subject,  in  this  last  case, 
to  a  reservation  to  the  plaintiff  of  a  right  to 
draw  water  from  the  dam  or  flume  for  liis  own 
use,  '*not  to  interfere  with  the  grist-mill  priv- 
ileges," until  the  water  should  be  drawn  down 
to  such  mark.  The  plaintiff,  for  the  purposes 
of  his  saw-mill,  inserted  a  gate  in  the  flume  ati 


a  lower  level  than  such  mark,  and  then  drew 
the  water.  The  defendant  shut  off  the  water 
from  the  flume  by  a  head-gate  whenever  the 
plaintiff  attempted  so  to  draw  the  water, 
although  the  water  in  the  pond  was  all  the 
time  above  such  mark.  Held,  that  the  plaintiff 
had  the  right  so  to  draw  the  w^ater,  and  the 
defendant  had  no  right  to  prevent  him,  unless 
such  mode  of  taking  it  did  interfere  with  the 
privileges  of  the  grist-mill  when  rtasoLably 
exercised  ;  and  whether  or  not  it  did  so  inter- 
fere the  law  could  not  determine,  but  this  was 
a  question  of  fact  for  the  jury.  Dattglasi  v. 
WAittemore,  82  Vt.  685. 

46.  W,  owning  three  parcels  of  land,  Nos. 
1,  2  and  8,  laid  a  water-pipe  from  a  spring  or 
well  situate  on  No.  1  across  No.  1  to  a  bam  on 
No.  2,  thence  to  a  dwelling  house  on  No.  8, 
and  thence  back  to  a  dwelling  house  on  No.  1, 
which  pipe  supplied  these  several  places  with 
water  from  the  spring.  Under  these  circum- 
stances, W  sold  and  conveyed  No.  1 :  **Reserv- 
ing  only  the  right  now  occupied  by  me  of  draw, 
ing  the  water  from  the  well  on  said  land,  and 
of  digging  to  repair  or  relay  water-pipes  from 
said  well— it  being  mutually  agreed  and  under 
stood,  that  the  water  shall  never  be  diverted 
from  its  present  channel,  but  shall  first  pass  to 
the  bam  of  said  W  on  his  homestead  [No.  2], 
and  thence  to  the  dwelling  of  K  and  H  [No.  8], 
and  thence  across  the  road  to  the  dwelling 
house  on  the  lot  above  deeded,  where  the  sur- 
plus water  shall  be  freely  suffered  to  run." 
Held,  that  W  thereby  reserved  the  right  to 
draw  through  the  aqueduct  all  the  water  fiow- 
ing  from  the  well  to  his  barn  on  No.  2,  and 
there  to  use  as  much  of  the  water  as  he  was 
then  using  and  was  accustomed  to  use ;  that 
what  remained  was  to  pass  to  No.  8,  and  there 
as  much  might  be  used  as  was  then  used  and 
accustomed  to  be  used ;  and  that  the  rest  was  to 
pass  as  surplus  water  to  the  house  on  the 
premises  then  conveyed  [No.  1] ;  and  that  the 
grantee  of  No.  1  had  no  right  to  the  water 
until  it  had  thus  become  mirphui  teater  ;  that  he 
had  no  right  to  take  the  water  by  a  branch  pipe 
inserted  above  No.  2,  nor  directly  from  the 
well.     Chase  v.  Dix,  46  Vt.  642. 

47.  A  deed  conveyed  to  the  plaintiff  *'the 
right  to  take  water  at  our  cistern,  at  or  near 
where  it  now  is,  when  there  is  water  in  said 
cistem."  At  that  time  the  cistern  was  supplied 
through  pipes  laid  to  a  certain  spring.  The 
cistern  was  afterwards  removed  from  the  back 
room  of  the  defendant's  house  a  little  to  the 
outside,  and  the  plaintiff  took  water  as  before. 
Afterwards  the  defendant  brought  water  from 
another  spring  into  a  new  cistem,  occupying 
the  place  where  the  other  first  stood.  Held, 
that  the  deed  did  not  entitle  the  plaintiff  to 
take  water  from  the  new  cistem,  although,  by 
reason  of  the  freezing  up  of  the  pipes,  no  water 
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came    into   the    old    cistern.      Hoisfngton    v. 
Onmshaw,  48  Vt.  615. 

48.  — »8  to  appnrtenanceB.  Where  a 
deed  of  land  was  general,  without  condition  or 
reservation,  it  was  held  to  convey  the  land, 
with  all  the  privileges  of  drawing  water  from 
other  portions  of  the  grantor*8  land  which  were 
then  in  use  as  appurtenant  to  the  land  con- 
veyed ;  and  that  an  action  lies  for  the  disturb- 
ance of  such  use  by  the  grantor — as,  by  a  diver- 
sion of  the  flow  of  the  water  in  its  accustomed 
artificial  channel  [a  wooden  aqueduct],  though 
done  on  the  grantor's  own  land,  and  though  the 
water  came  from  a  spring  on  his  own  land  :— 
nor  can  the  grantor  say  in  defense,  that  the 
plaintiff  did  not  desire  to  use  the  water,  and 
that  he  has  suffered  no  detriment.  Vt.  Central 
R.  Co.  V.  Hills,  28  Vt.  681. 

49.  S  originall}'  owned  a  mill  and  an  ancient 
artificial  l  Ul-pond,  and  the  lands  surrounding 
it.  A  parcel  of  this  land,  not  extending  to  the 
pond  but  separated  from  it  by  a  road,  he  con- 
veyed by  metes  and  bounds, '  'with  the  appurten- 
ances," to  the  plaintiiTs  grantor,  covenanting 
against  incumbrances,  and  making  no  express 
reservation  in  reference  to  the  mill  privilege. 
He  afterwards  conveyed  to  the  defendant's 
grantor  the  mill  and  water  privilege.  In  an 
action  for  causing  the  water  to  flow  upon  the 
plaintiff's  land  by  means  of  the  dam; — Held, 
that  the  defendant  had  the  right  to  maintain 
the  dam  at  its  ancient  height ;  that  the  deed  of 
8  conveyed  the  land  in  its  then  condition  as 
affected  by  the  dam  as  it  then  was  ;  and  that 
the  dam  and  the  use  of  it  were  parcel  of  the 
entire  estate,  and  not  an  easement,  nor  an 
'^incumbrance,''  and  were  not  embraced  in  his 
covenant.     Ha/rwood  v.  Benton,  32  Vt.  724. 

50.  Under  the  grant  of  a  *'mill,"  held, 
that  there  passed,  as  an  incident,  an  easement 
acquired  by  adverse  enjoyment  to  maintain  a 
dam  at  the  outlet  of  a  natural  pond  three-fourths 
of  a  mile  distant  from  the  mill,  which  dam  had 
been  always  used  in  connection  with  the  run- 
ning of  the  mill,  and  was  necessary  to  its  bene- 
ficial enjoyment.  Perrin  v.  Garfield,  37  Vt. 
304. 

51.  Deed  as  a  license.  A  conveyed  to  B 
in  fee  the  undivided  half  of  certain  premises, 
''with  the  right  to  said  B  [not  saying  heirs  and 
amgns]  to  put  in  a  mechanic's  shop  and  plan- 
ing-mill  between  the  saw-mill  and  grist-mill, 
and  to  take  water  from  the  flume  for  the  same 
so  as  not  to  interfere  with  the  use  of  the  water 
for  the  saw  and  grist-mill,  &c."  Held,  that 
this  last  was  merely  a  license  to  erect  and 
exclusively  use  the  shop  and  planing-mill  while 
they  should  last,  and  that  the  right  would 
expire  with  the  decay  of  the  structure.  Bald- 
win  V.  Aldrich,  34  Vt.  526. 

52.  —as  evidence.  The  deed  of  an  upper 
pttill  privilege  excepted  and  reserved  "the  right 


to  draw  water  from  said  privilege  for  the  use  of 
the  grist-mill"  standing  below.  The  grantor 
had  no  interest  in  the  grist-mill  privilege. 
Held,  that  this  did  not  create  any  right  in,  uor 
convey  any  right  to,  the  owners  of  the  grist- 
mill, but  was  evidence,  not  conclusive  but  tend- 
ing to  show,  that  such  right  had  been  acquired 
and  then  existed  in  the  owners  of  the  grist-mill. 
KiinbaU  v.  Ladd,  42  Vt.  747.  ' 

53.  Bemedy  in  chancery.  P  agreed  by 
parol  that  A  might  dig  and  forever  maintain  a 
ditch  across  P's  land  for  the  purpose  of  con- 
ducting the  water  from  A's  factory,  upon  con- 
dition that  A  would  build  a  good  and  substan- 
tial wall  along  the  ditch,  so  as  to  secure  P  from 
damage  from  the  water.  A  accordingly  sank 
his  wheel  pit,  lowered  his  wheel,  dug  the  ditch, 
and  built  the  wall,  but  not  in  all  respects  as  it 
should  have  been  built,  yet  in  good  faith  and 
without  gross  negligence,  meaning  to  comply 
fully  with  the  condition.  After  the  ditch  had 
been  used  for  some  time,  P  obstructed  it 
because  of  injury  from  the  water.  A  removed 
the  obstruction,  and  P  sued  him  in  trespass 
therefor.  On  a  bill  by  A  for  relief,  held, 
that  he  was  entitled  to  a  decree  for  specific 
performance,  and  an  injunction  of  the  trespass 
suit,  upon  payment  of  the  damages  assessed  by 
the  master  which  P  had  sustained.  Adams  v. 
Patrick,  30  Vt.  516. 

54.  Where  the  invasion  of  one's  right  in  a 
water-course  is  threatened,  which  is  necessarily 
to  be  continuing  and  to  operate  prospectively 
and  indefinitely,  and  the  extent  of  the  injurious 
consequences  is  contingent  and  doubtful,  or 
impossible  of  estimation,  such  injury  is  irrgwr- 
adle  in  the  legal  sense,  and  an  injunction  is  the 
appropriate  remedy.  Lyon  v.  McLaughlin,  32 
Vt.  423. 

55.  Where  the  defendant,  having  the  right 
tx)  take  water  from  the  orator's  mill-pond  by  an 
existing  flume,  claimed  and  was  threatening  to 
exercise  the  right  of  inserting  a  new  flume  into 
the  orator's  dam,  and  the  question  as  to  the 
right  was  simply  one  of  construction  of  certain 
deeds,  and  the  court  regarded  the  threatened 
injury  as  irreparable,  the  court  of  chancery 
took  jurisdiction  and  settled  the  right  by  injunc- 
tion,   lb. 

56.  The  orator's  bill  stated  that  he  was 
owner  of  an  extensive  water  privilege,  and  had 
conveyed  a  part  to  the  defendant  for  special 
uses  and  the  defendant  was  putting  it  to  other 
uses,  and  prayed  for  an  injunction  and  damages. 
Held,  on  demurrer,  that  the  bill  could  not  be 
sustained  to  settle  the  legal  rights  of  the  parties, 
nor  for  an  injunction,  until  the  right  was  settled 
at  law — the  water  privilege  being  in  no  danger 
of  being  destroyed.  Prentiss  v.  Larnard,  11 
Vt.  135;  and  see  Fairhaven  Marble  Co.  v. 
Adams,  46  Vt.  496. 

57.  Ta3;ing  water  power,    A  water  power 
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When  applied  to  a  mill  or  factory,  should 
be  taxed,  to  the  extent  that  it  is  thus  applied, 
with  and  as  a  part  of  the  mill  or  factory ;  and, 
when  unimproved,  should  be  taxed  with  the 
land  to  which  it  belongs,  if  its  existence  adds  to 
the  value  of  the  property.  Bellows  FaUs  Canal 
Co.  V.  Rockingham,  37  Vt.  632. 

58.  Passumpsic  river.  The  owner  of  a 
mill-dam  across  Passumpsic  river  in  the  town 
of  Burke,  which  was  injured  by  the  floating  of 
timber  over  it  by  the  defendant,  Hall,  was  held 
not  deprived  of  his  common  law  action  for  the 
»°jury,  either  by  G.  S.  c.  101,  or  by  s.  2,  of  No. 
146,  of  the  acts  of  1852,  giving  said  Hall  certain 
powers  of  improvement  of  said  river.  Coe  v. 
Hall,  41  Vt.  325. 
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WILLS. 

Power  to  Make  a  Will. 
Execution;  Revocation. 
Probate    of   Wills— Proof;  Impeach- 
ment. 
Validity  ;  Construction  ;  Effect. 

I.     Power  to  Make  a  Will. 


1.  Infieuit.  Under  the  statute  empowering 
"every  person  of  full  age  and  of  sound  mind" 
to  make  a  will,  an  infant  is  incapable  of  making 
a  valid  will  under  any  circumstances.  He  can- 
not make  a  * 'soldier's  will."  Ooodell  v.  Pike, 
40  Vt.  819. 

2.  Party  tinder  guardianship.  An  adju 
dication  by  the  probate  court  that  a  party  is 
insane,  and  the  appointment  of  a  guardian  over 
him  on  such  adjudication,  are  not  a  bar  to  the 
allowance  of  a  will  made  by  the  ward  while 
under  such  guardianship.  Robinson  v.  Robin- 
*r>n,  89  Vt.  267. 

3.  Mental  capacity.  Less  mind  is  ordi- 
narily requisite  to  make  a  will  than  a  contract 
of  sale,  understandingly ;  but  in  making  any 
contract  understandingly  (as,  a  will),  one  must 
have  something  more  than  mere  passive  memory 
remaining.  The  testator  must  undoubtedly 
retain  sufficient  a4itiTe  memory  to  collect  in  his 
mind,  without  prompting,  particulars  or  ele- 
ments of  the  business  to  be  transacted,  and  to 
hold  them  in  his  mind  a  sufficient  length  of 
time  to  perceive,  at  least,  their  more  obvious 
relations  to  each  other,  and  to  form  some 
rational  Judgment  in  relation  toUhem.  The 
elements  of  such  a  judgment  should  be,  the 
number  of  his  children,  their  deserts,  with  refer- 
ence to  conduct  and  capacity,  as  well  as  need, 
and  what  he  had  before  done  for  them,  rel- 
atively to  each  other,  and  the  amount  and  con- 
ditio!) of  his  property,  with  some  other  things, 


perhaps.    RedjUld,  J.,  in  Converse  v.  Converse 
21  Vt.  168. 

4.  The  contestant  requested  a  charge  that  if 
the  memory  and  mind  of  the  testator  were  so 
impaired  by  age  and  disease,  that  he  could  not 
act  upon  important  business  with  reason  and 
judgment,  he  was  incapable  of  making  a  will. 
But  the  court  charged,  that  to  give  the  will 
effect  the  testator  must  have  been  of  sound  dis- 
posing mind ;  but  that  this  did  not  in  any  way 
imply  that  the  powers  of  his  mind  must  not 
have  been  weakened,  or  impaired,  by  disease 
or  old  age  ;  that  it  would  not  be  sufficient  that 
he  might  be  able  to  comprehend  and  understand 
a  question  put  to  him  and  answer  it  in  a  rational 
manner,  nor  was  it  necessary  that  he  should 
have  such  capacity  of  mind  as  would  justify 
his  engaging  in  complex  and  intricate  business ; 
but  that  the  jury  must  be  satisfied,  in  order  to 
justify  them  in  establishing  the  will,  that  the 
testator,  when  he  made  it,  was  capable  of 
knowing  and  understanding  the  nature  of  the 
business  he  was  engaged  in,  and  the  elements 
of  which  the  will  was  composed,  and  the  dis- 
position of  his  property  as  therein  provided  for, 
both  as  to  the  property  he  meant  to  dispose  of, 
and  the  persons  to  whom  he  meant  to  convey  it, 
and  the  manner  in  which  it  was  to  be  distri- 
buted between  them.  Held,  that  the  rule  so 
laid  down  was  sensible  and  judicious,  and  there 
was  no  error  therein.    lb. 

5.  That  a  legacy  was  made  which  would 
not  liave  been  thought  of  but  for  the  suggestion 
of  another,  does  not  necessarily  prove  incapa- 
city of  the  testator.  Thornton  v.  Thornton,  89 
Vt.  122. 

6.  Soldier's  will.  Under  the  excepting 
clause  of  the  statute  of  wills  (G.  8.  c.  49,  s.  9), 
embracing  the  case  of  *'any  soldier  in  actual 
military  service  ;"—ir(pW,  that  the  words  "act- 
ual military  service,"  are  to  be  understood  as 
restricted  to  the  exercise  of  military  functions 
in  the  enemy's  country  in  time  of  war,  or  in  the 
soldier's  own  State  or  country  in  case  of  insur- 
rection or  invasion;  and  that  they  do  not 
embrace  the  case  of  a  soldier  who  had  enlisted 
into  a  Massachusetts  regiment  and  had  been 
mustered  into  the  United  States  service,  and 
was  then  in  camp  in  Massachusetts,  subject  to 
military  orders,  with  his  regiment  which  had 
not  yet  been  mustered  into  service,  nor  ordered 
into  the  enemy's  country.  Van  Detuer  v.  Oor- 
don,  89  Vt.  111. 

7.  It  is  not  necessary  in  order  to  make  a 
valid  soldier's  will,  that  the  soldier  should  be  in 
extremis.  When  he  is  in  the  enemy's  country 
performing  military  service,  whether  in  camp, 
campaign  or  in  battle,  such  service  is  actual 
military  service  within  the  letter  and  spirit  of 
the  statute;  as,  where  a  member  of  a  Massa- 
chusetts regiment  was  with  his  regiment  in  1862 
in  North  Carolina,  in  military  service.    lb. 
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8.  A  ftoldier,  before  being  ordered  into  the 
enemy*8  country,  made  a  paper  intended  as, 
and  in  substance,  a  will,  but  not  executed  with 
the  requisite  formalities  of  an  ordinary  will. 
Afterwards,  while  in  the  enemy's  country  and 
in  "actual  military  service,"  he  wrote  a  letter 
to  the  custodian  of  the  paper,  in  which  letter  he 
referred  to  the  paper  as  his  mil,  and  explained 
a  particuhir  bequest  in  it.  Held  {Barrett,  J., 
dissenting),  that  the  paper  and  the  letter  should 
be  considered  and  treated  as  one  instrument— 
the  letter  as  giving  a  testamentary  operation  to 
the  paper,  and  as  together  constituting  a  valid 
soldier's  will.     lb. 

9.  A  soldier  of  the  army  of  the  Potomac, 
moving  from  Virginia  to  Maryland  to  protect 
Washington  and  Baltimore  from  an  expected 
invasion  of  the  enemy,  fell  sick  on  the  march 
near  Washington  and  was  ordered  to  fall  out 
and  to  come  on  when  he  got  rested ;  and.  con- 
tinuing sick,  he  was  ordered  into  a  temporary' 
hospital,  where  he  died.  Held,  that  he  was 
**a  soldier  in  actual  military'  service."  and  was 
on  an  expedition;  and  when,  in  such  case,  being 
in  extremis  from  sickness,  he  told  a  comrade, 
ammo  testandi,  how  he  wanted  his  personal 
estate  disposed  of.  —  held,  that  this  was  a 
good  soldier's  will."  Gould  v.  Safford,  39  Vl. 
498. 

10.  A  "soldier's  will"  may  be  established  by 
the  testimony  of  a  single  witness.     lb. 

II.     ExirrxioN :  Revocaticin. 

11.  Signing.  A  will  commenced.  "I. 
Samuel  Adams,"  &c.,  **do  hereby  make  this 
my  last  will  and  testament."  The  tesUnumium 
clause  was:  **In  testimony  whereof  I  have 
hereunto  set  my  hand,"  "and  publish  and 
declare,"  &c.  Then  followed:  "Signed, 
sealed,  published  and  declared  by  the  said 
Samuel  Adams  as  his  last  will  and  testa- 
ment," &c.  The  whole  was  in  the  handwrit- 
ing of  the  testator,  except  the  signature  of  the 
witnesses,  but  was  written  by  parts,  or  portions, 
with  different  pens  and  ink,  and  at  different 
times,  and  the  name  of  the  testator  was  not 
subscribed^  or  written  at  the  foot  of  the  will.  It 
was  objected  that  the  will  was  not  "signed  by 
the  testator,'*  as  required  by  the  statute.  But, 
it  appearing  that  the  testator  produced  the 
instrument  to  the  three  subscribing  witnesses, 
and  declared  it  to  be  his  will  in  their  presence, 
and  requested  them  to  witness  the  same  as  his 
will,  and  that  they  did  duly  subscribe  it  as  such 
witnesses ; — Held,  that  the  signing  of  the  will 
in  the  beginning  of  it  was  a  sufficient  signing 
to  satisfy  the  statute,  if  so  intended ;  and  that 
such  publishing  of  the  will  to  the  witnesses  was, 
to  all  intents  and  purposes,  an  adoption  of 
such  signature  as  was  then  affixed  to  the  will, 
and  the  will  then  became  complete,  and  pos- 


sessed finality.  Adam$  v.  Field,  21  Vt.  35«, 
41  Vt.  98. 

12.  A  will  need  not  be  signed  in  the  pres- 
ence of  the  attesting  witnesses ;  but  if  signed, 
and  the  testator  declares  the  instrument  to  be 
his  will  before  the  three  witnesses,  this  is 
equivalent  to  signing  it  before  them,  and  satis- 
fies the  statute  in  respect  to  signing.  lb.  So,  if, 
in  such  case,  he  declares  it  to  be  '*his  will,  or  his 
instrument."     lioberts  v.   Welsh,  46  Vt.  164. 

13.  Publication.  A  formal  publication  of 
a  will  is  not  necessary-.  Writing  and  signing 
the  will  is  a  sufficient  publication  ;  indeed,  any 
act  of  the  testator,  by  which  he  designates  that 
he  means  to  give  effect  to  the  paper  as  his  will, 
is  a  publication.     Dean  v.  Dean,  27  Vt.  746. 

14.  Witness  and  witnessing.  The  per. 
son  named  as  executor  in  a  will,  but  who  takes 
no  benefit  under  it,  is  a  "credible"  attesting 
witness,  and  competent  to  prove  its  execution. 
Richardson  v.  BichardHon.  35  Vt.  238. 

15.  A  person  to  become  an  attesting  wit- 
ness to  a  will  must  be  aware  of  the  character  of 
the  act  he  is  called  upon  to  perform,  and  must 
subscribe  his  name  animo  testandi.  Where  the 
witness  did  not  know  that  the  testator  had 
signed  the  will,  and  did  not  know  what  the 
paper  was  that  he  was  attesting,  nor  for  what 
purpose  he  was  attesting  it  ;—Held,  that  this 
was  not  a  legal  attestation.  Roberts  v.  Welsh, 
46  Vt.  164. 

16.  It  is  not  necessary  to  the  due  execution 
of  a  will,  that  all  the  attesting  witnesses  should 
actually  see  each  other  sign  it.  If  the  situation 
of  the  parties—as,  where  they  were  all  in  the 
same  room — was  such  as  that  the  testator  might 
have  seen  the  attestation,  and  each  of  the  wit- 
nesses might  have  seen  the  attestation  of  his 
associates,  this  is  sufficient  as  an  attestation 
"in  the  presence  of  the  testator  and  of  each 
other."    Blanehard  v.  BlanrMrd,  82  Vt.  62. 

17.  A  will,  after  being  signed,  was  duly 
attested  and  subscribed  by  two  witnesses,  when 
another  person  was  brought  in  from  without, 
to  serve  as  a  third  witness.  The  testator 
acknowledged  to  him  his  signature  and  request- 
ed him  to  sign  as  a  witness,  and  the  other  two 
witnesses  also  acknowledged  to  him  their  signa- 
tures ;  whereupon  he  added  his  name  as  a  third 
witness.     Held,  that  the  will  was  not  "attested 

I  and  subscribed  by  three  or  more  credible  wit- 
jnesses,  in  the  presence  of  the  testator,  antf  o/ 
earh  other,*'  so  as  to  satisfy  the  statute.  John 
\  Pope' 9  Will.  Orieans  Co.,  General  Term,  1864. 
I  Opinion  by  Aldis,  J. 

I  18.  Revocation.  In  this  State,  under  our 
i  statute,  no  will  can  be  revoked,  in  whole  or  in 
I  part,  except  in  the  way  pointed  out  by  the  stat- 
I  ute,  unless  by  implication  from  the  necessity  of 
I  the  case.  Where  the  testator  has  aliened  the 
'  devised  estate  and  there  is  nothing  for  the  will 
I  to  operate  upon,  so  far  it  is  revoked  ;  if  the 


Digitized  by 


Google 


WILLS,  in. 


749 


whole  devised  estate  be  aliened,  the  will  is 
wholly  revoked ;  if  a  part  only,  it  is  revoked 
pro  tanto  ;  but  no  alteration  in  the  circumstan- 
ces of  the  testator  will  amount  to  a  revocation ; 
as,  the  purchase  of  other  lands,  &c.  Grmes  v. 
Sheldon,  2  D.  Chip.  71.  Blandfn  v.  Blandin, 
9  Vt.   310.     Parkhill  v.  Parkhill  Brayt.   239. 

19.  A  disposition  in  the  codicil  of  a  will, 
inconsistent  with  the  former  bequest,  operates 
pro  tanto  as  a  revocation  implied,  and  the  prop- 
erty will  pass  as  last  appointed.  (See  case  for 
illustration.)  Larrabee  v.  iMrrabee,  28  Vt. 
274. 

20.  The  rule  that  the  marriage  of  a  woman 
revoked  her  will  before  made,  rested  for  its 
reason  on  the  fact  that,  by  virtue  of  the  hus- 
band's marital  rights  the  woman,  becoming 
coverty  became  thereby  disabled  to  dispose  of 
the  property  named  in  the  will,  and  so  the  will 
ceased  to  l)e  ambulatory.  In  this  case,  as  con- 
siderable of  the  property  disposed  of  by  the  will 
remained  in  the  testatrix,  unaffected  upon  her 
death  by  any  marital  rights  of  the  husband  ;  — 
Held,  that  the  will  was  entitled  to  probate. 
(The  point  whether  such  marriage  in  any  case 
would  operate  as  a  revocation  was  not  decided.) 
Morton  v.  Onion,  45  Vt.  145.  See  Carey' n 
Eittate,  49  Vt.  286. 

21.  If  a  testator  executes  his  will  and  it  is 
not  found  after  his  decease,  such  absence  of  the 
will  amounts,  prima  facie,  to  proof  of  revoca- 
tion. But  this  is  but  a  presumption  of  fact, 
and  may  be  rebutted  and  the  will  established  ;— 
as,  in  this  case,  by  *'a  paper  found  to  be  a  true 
form  and  representation  of  the  will,"  or  a  copy. 
Minkler  v.  Minkler,  14  Vt.  125.  Dudley  v. 
Wardner,  41  Vt.  59. 

22.  Revocation  prevented  by  firaud. 
An  intent  or  attempt  to  revoke  a  will,  although 
prevented  by  fraud,  does  not  operate  as  a  revo- 
cation. By  Bennett,  i.:  In  such  case,  it  may 
be  quite  probable  that  a  court  of  equity  would 
interfere  to  prevent  the  guilty  person  from  tak- 
ing advantage  of  his  own  fraud,  and  to  restore 
the  fund  to  the  channel  from  which  it  was 
diverted  by  the  fraud.  Blanchard  v.  Blanch- 
ard,  82  Vt.  62. 

23.  Oancelling.  One  made  his  will  in  his 
own  handwriting  in  1857,  writing  it  upon  a 
sheet  of  foolscap  paper  and  covering  the  first 
page  and  about  one- third  of  the  second  page. 
The  paper,  when  produced,  had,  upon  the  last 
half  of  the  second  page,  the  following  words  in 
the  handwriting  of  the  testator  :  "This  will  is 
hereby  cancelled  and  annulled.  In  full  this 
15th  day  of  March,  in  the  year  1850 :"  and 
several  lines  lower  down  upon  the  same  page 
were  the  following  words,  erased:  **In  testi- 
mony^vhereof  I  here  1  have."  Held  (Kellogg, 
J.,  dissenting),  that  the  act  of  the  testator  being 
done,  not  only  upon  the  paper  on  which  the 
will  was  written  but  upon  such  a  part  of  it  at 


always  to  go  with  that  part  of  the  will  which 
contained  the  dispoeition  of  the  property,  not 
indeed  on  the  face,  but  on  the  back  of  such 
disposition,  was  an  act  of  cancelling,  under  the 
statute,  and  the  intent  of  the  act  was  decisively 
manifested  by  the  terms  of  the  writing,  and 
that  the  will  was  thereby  revoked.  Warner  v. 
Warner,  87  Vt.  856. 

24.  Republication.  A  will  revoked,  as  by 
cancelling,  cannot  be  restored  to  its  original 
vitality  and  force  by  mere  words,  under  a  claim 
of  republication.  In  such  cases  we  have  no  wills 
at,  or  by  force  of,  common  or  ecclesiastical  law, 
but  only  by  statute.     lb. 

III.     Probate    of  Wills— Proof  ;  Impkach- 

MKNT. 

25.  Attestation    clause  informal.    The 

due  execution  and  attestation  of  a  will  may  be 
proved,  although  the  attestation  clause  be  infor- 
mal, or  wholly  omitted.  Dean  v.  Dean,  27 
\'t.  746. 

26.  Witness  deceased.  Where  a  suliscrib- 
ing  witness  to  a  will  has  deceased,  his  band- 
writing  may  be  proved  as  evidence  of  his  attes- 
tation,    lb. 

27.  Oopy.  A  will  may  be  proved  by  a  copy, 
the  original  being  lost  or  destroyed.  Dudley  v. 
Wardner,  41  Vt.  59.  Minkler  v.  Minkler,  14 
Vt.  125. 

28.  Measure  of  proof.  A  fair  balance  of 
testimony  is  all  that  is  necessary  to  prove  the 
due  execution  of  a  will.  Dean  v.  Dean,  27  Vt. 
746.     Thornton  v.  Thornton,  39  Vt.  122. 

29.  Proponent  must  produce  and 
examine  all  the  attesting  witnesses. 
Where  the  establishment  of  a  will  is  contested, 
the  proponent  must  not  only  produce  but  must 
examine  all  the  three  competent  attesting  wit- 
nesses,if  within  reach  of  process  and  obtainable, 
as  to  the  fact  of  execution.  This  is  the  nile  of 
the  English  court  of  chancery  when  a  will  is 
sought  to  be  established,  and  is  founded  upon 
reasons  of  policy  and  caution,  and  is  adopted 
here,  instead  of  the  rule  of  the  English  common 
law  and  ecclesiastical  courts.    Jb. 

30.  This  nile  has  no  reference  to  the  measure 
of  proof  necessary  to  establish  a  will,  which  is 
a  measure  no  greater  than  is  usually  required  to 
establish  a  fact :  and  although  a  will  cannot  be 
established  without  the  evidence  of  the  attest- 
ing witnesses,  if  obtainable,  it  may  be  estab- 
lished against  the  combined  testimony  of  them 
all,  by  proof  from  others.  lb.  Adams  v.  Field, 
21  Vt.  256. 

31.  May  impeach  them.  The  rule  that 
a  party  shall  not  impeach  his  own  witness,  does 
not  apply  to  the  case  of  instrumental  witnesses 
whom  the  law  obliges  the  party  to  call  and 
examine — as.  the  attesting  witnesses  of  a  will ; 
and  such  witness  may  be  impeached  by  the  pro- 
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ponent  calling  bim,  by  proying  his  previous 
declarations  inconsistent  with  his  present  testi- 
mony.    Thornton  ▼.  ThomUm. 

32.  There  is  no  weight  given  b^  law  to  the 
testimony  of  an  attesting  witness  to  a  will, 
apart  from  or  beyond  what  it  would  be  entitled 
to  under  those  considerations  which  usually 
govern  the  value  of  testimony— as,  his  oppor- 
tunity  for  observation,  his  skill  and  care  in 
observing,  bis  intelligence  and  powers  of  dis- 
cernment and  memory.  It  has  no  fictitious 
official  weight,     lb, 

33.  Burden  of  proof.  The  burden  is  upon 
the  proponent  of  a  will  to  establish  all  those 
facts  which  the  statute  requires  in  order  to 
impress  upon  tbe  instrument  a  testamentary 
character.    HobtrU  v.  Welch,  46  Vt.  164. 

34.  Dietttm.  That  a  testator  was  of  sound 
and  disposing  mind  is  a  legal  presumption.  It 
is  for  those  who  object  to  the  will  to  show 
incapacity  if  it  exists.  Itham,  J.,  in  Dean  v. 
Dean,  27  Vt.  746.  Bobinson  v.  Hutehinwn, 
36  Vt.  45.     Held  contra,  infra,  85. 

35.  The  burden  is  on  the  proponent  of  a 
will  to  prove  its  due  execution  and  the  capacity 
of  the  testator,  and  such  capacity  is  not  to  be 
presumed  from  the  fact  of  execution.  William* 
V.  Robinson.  42  Vt.  668.    46  Vt.  168. 

36.  A  charge  that  the  burden  of  proof  of 
the  incompetency  of  the  testator  rested  upon 
the  contestant,  was  Juld  erroneous,  and  judg- 
ment reversed.    lb. 

37.  There  is  no  presumption  in  favor  of  a 
will;  and  the  burden  of  proving  everything 
essential  to  its  validity  rests  upon  the  pro- 
ponent, whether  any  one  appears  to  contest  the 
probate  of  the  will  or  not,  and,  if  contested, 
whatever  the  special  issues  formed  by  the  plead- 
ings ;  for  the  judgment  is  conclusive  upon  all 
the  world,  and  the  rights  of  persons  not  appear- 
ing upon  the  record,  cannot  be  conceded  away 
by  the  parties  of  record.    lb, 

38.  Plea.  A  plea  that  ''said  instrument 
ought  not  to  be  admitted  to  probate  because  the 
same  is  not  entitled  to  probate  as  the  last  will," 
&c.,  states  no  fact,  but  only  a  conclusion, 
opinion  or  inference.  Held  bad  on  demurrer. 
Dudley  v.  Wardner,  41  Vt.  59. 

39.  Questioii  of  capacity.  The  capacity 
of  a  testator,  as  also  fraud  or  circumvention  in 
procuring  the  will,  may  be  tried  by  issue  to  the 
jury.     Minard  v.  Minard,  Brayt.  281. 

40.  Evidence.  In  calling  for  the  opinion 
of  a  witness  as  to  the  mental  capacity  of  a  tes- 
tator, the  question  should  be  so  framed  as  to 
require  him  to  slate  the  measure  of  the  testa- 
tor's capacity  in  his  own  language,  and  by  such 
ordinary  terms  or  forms  of  expression  as  will 
best  convey  his  own  ideas  of  the  matter— to 
state  it  'Mn  the  best  way  he  can."  Held,  that 
tbe  question  whether  the  testator  possessed 
sufficient  mental  capacity   'Ho  transact  busi- 


ness," was  objectionable.     Fairehild  v.   Bas- 
eomb,  35  Vt.  898. 

41.  On  the  question  of  the  mental  capacity 
of  a  testator,  the  opinion  of  a  physician  arcus- 
tomed  to  attend  upon  such  cases  to  their  term- 
ination is  admissible,  as  to  whether  and  to 
what  extent  "pulmonary  disease,  nervous 
derangement  and  general  debility"  would,  in 
the  progress  of  the  disease  as  indicated  by  other 
physical  facts,  stated  hypothetically,  impair  the 
mental  powers  at  two  hours  before  death  [the 
time  of  executing  the  will.]    lb, 

42.  The  declarations  of  a  testator,  made 
after  the  execution  of  the  will,  that  he  was 
induced  to  make  it  by  undue  infiuence,  are  not 
admissible  to  prove  such  fact.  Bobinson  v. 
HutcMmon,  26  Vt.  88.  Biehardmn  v.  Biehard- 
son,  85  Vt.  238. 

43.  But  declarations  of  this  character  made 
about  the  time  of  the  execution  of  the  vnll, 
either  before  or  after,  which  tend  to  show  the 
state  of  mind  of  the  testator  at  the  time  of  the 
execution,  are  evidence  for  that  purpose.  Bob- 
inson  v.  Hutehirhson. 

44.  On  the  question  of  the  mental  capacity 
of  a  testatrix  and  undue  influence; — Heldy 
that  it  was  competent  for  the  contestants  to 
show  that  she  had  brothers  and  sisters  not  pro- 
vided for  in  the  will,  who  were  known  to  her 
to  be  poor  and  for  whom  she  cherished  affec- 
tion ;  also  that  the  sole  legatee,  her  brother, 
was  known  to  her  to  be  intemperate.  Fairehild 
V.  Batcomb,  85  Vt.  898. 

45.  Where  the  probate  of  a  will  was  con- 
tested on  the  ground  of  incapacity  and  undue 
influence  -.—Held,  that  drafts  of  previous  wills 
made  by  direction  of  the  testator,  though  not 
executed,  were  evidence  of  previous  intentions 
to  be  considered,  and  threw  "very  conmderable 
light"  upon  the  question  of  the  testator's  inten- 
tions as  to  the  will  on  trial.  Thornton  v.  Thorn- 
ton, 89  Vt.  122. 

46.  Where  the  probate  of  a  will  was  con- 
tested on  the  ground  of  the  mental  incapacity 
of  the  testatrix,  and  of  undue  influence  by  the 
person  named  as  executor,  who  was  also  a 
legatee  in  the  will,  though  not  the  sole  legatee, 
and  was  seeking  to  establish  it ; — Held,  that  his 
declarations,  made  four  years  before  the  execu- 
tion of  the  will,  to  the  effect  that  the  testatrix 
was  of  unsound  mind,  were  admissible  in  behalf 
of  the  contestants,  both  on  the  ground  that  be 
was  a  party  of  record  and  in  interest,  and 
because  he  was  charged  with  the  exercise  of 
undue  influence;  and  this,  although  he  had  a 
greater  interest  in  defeating  the  will  than  in 
sustaining  it.  Bobinwn  v.  Hutchinson,  81  Vt. 
448. 

47.  Where  a  will  was  contested  on  the 
ground  of  incapacity,  and  undue  influence 
employed  by  the  sole  legatee  ^—Held,  that  his 
statements,  known  by  him  to  be  false,  as  to  the 
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execution  and  contents  of  the  will,  were  admis- 
sible for  the  contestants.  Fairchild  v.  Bos- 
comb,  35  Vt.  898. 

48.  Foreign  will.  A  will  made  and 
approved  in  another  State,  devising  lands  in 
this  State,  cannot  be  read  as  evidence  of  title 
in  the  courts  of  this  State,  unless  a  copy 
of  such  will  and  probate  has  been  filed  and 
recorded  In  the  probate  court  of  this  State ; 
or,  unless  originally  probated  in  this  State. 
(G.  S.  c.  49,  ss.  20,  21.)  Ite%  v.  Allyn,  12  Vt. 
589. 

49.  But,  as  the  title  vests  from  the  death  of 
the  devisor,  the  will  may  be  read  in  evidence, 
if  so  filed  and  recorded  at  any  time  before  the 
trial.     8,  C.  18  Vt.  629. 

50.  The  jurisdiction  of  a  foreign  court  in 
admitting  a  will  to  probate  will  be  presumed, 
until  the  contrary  appears,  where  the  will  and 
foreign  probate  have  been  allowed  by  the  pro- 
bate court  in  this  State.  Townsend  v.  Downer ^ 
82  Vt.  183. 

51.  The  decree  of  the  probate  court  allow- 
ing a  foreign  will,  proved  abroad,  cannot  be 
collaterally  impeached  by  objections  to  the 
authentication  of  the  foreign  probate.  Such 
objection  must  be  taken  in  the  probate  court. 
Ih, 

52.  Ancient  will.  Where  both  parties 
claimed  under  the  same  devisee  in  a  will,  and 
possession  had  been  had  under  such  devisee, 
and  the  will  was  ancient  [made  in  1774,  and  the 
trial  in  1842],  the  court  said :  "We  see  no 
objection  to  the  reception  of  the  will  as  evi- 
dence, whether  duly  proved  or  not."  Oiddings 
V.  8mtih,  16  Vt.  344. 

IV.     Validity  ;  Construction  ;  Effect. 

53.  Ohancery  jurisdiction.  Probate  of 
the  will  of  an  infant,  procured  by  the  willful 
suppression  of  the  fact  of  infancy  and  other 
fraud  of  the  legatee,  was  set  aside  in  chancery 
on  bill  brought  by  the  heir  at  law — the  bill 
praying  and  the  case  requiring  an  injunction. 
Ooodfll  V.  Pike,  40  Vt.  319. 

54.  In  the  case  of  Mead  v.  ffeirs  of  Lang- 
don,  decided  in  Washington  County  in  1834, 
and  never  reported,  this  court  [in  chancer}]  set 
up  and  decreed  the  payment  of  legacies  given 
in  a  will  never  proved  in  the  probate  court, 
but  which  had  been  suppressed  by  those  inter- 
ested in  the  estate,  and  administration  had  been 
obtained  without  regard  to  the  will.  Adcims  v. 
Adams,  22  Vt.  59. 

55.  Bequest  to  voluntary  association. 
A  voluntary  association  or  society  for  religious 
purposes  may,  under  the  constitution  and  laws 
of  this  Slate,  receive  and  hold  a  legacy.  Smith 
V.  NeUmi,  18  Vt.  511. 

56.  A  bequest  to  an  unincorporated  religious 
society,    "the  interest  thereof  to  be  annually 


paid  to  their  minister  forever,"  is  a  bequest  to 
the  society.    Ih, 

57.  A  bequest  '*to  the  treasurer  for  the  time 
being  of  the  American  Bible  Society  formed  in 
New  York  in  the  year  1816,  for  the  use  and 
purposes  of  said  society,"  and  sundry  like 
bequests  to  charitable  societies,  not  incorpora- 
ted, were  (by  a  majority)  held  good,  and  were 
enforced  against  the  heirs  in  chancery.  Burr 
V.  Smith,  7  Vt.  241. 

58.  —to  devisee  by  description.  A 
devisee,  whether  a  corporation  or  a  natural  per- 
son, may  be  designated  by  description,  as  well 
as  by  name.  It  is  only  necessary  that  the  des- 
cription of  the  devisee  be  by  words  that  are 
sufficient  to  denote  the  person  meant  by  the 
testator,  and  to  distinguish  him  from  all 
other  persons.  Button  v.  Am.  Tract  Soc'y, 
23  Vt.  336.  McAmter  v.  McAllister,  46  Vt. 
272. 

59.  Evidence  to  identify  devisee,  ftc. 
The  devisee  in  a  will  was  named  as  •*The 
American  home  mission  tract  society  for  our 
western  mission."  There  was  no  society  of 
that  name,  but  there  were  two  charitable  socie- 
ties, one  well  known  by  the  name  of  the  Ameri- 
can Tract  Society,  the  other  by  the  name  of  the 
American  Home  Missionary  Society.  In  order 
to  determine  the  devisee  intended,  evidence  was 
received  that  the  testator  was  acquainted  with 
the  objects  and  operations  of  the  American 
Tract  Society ;  that  those  operations  were 
mainly  confined  to  the  western  States  and  were 
there  conducted  through  the  agency  of  colpor- 
teurs, or  missionaries ;  that  the  testator  took  a 
lively  interest  in  that  society,  contributed  to  its 
funds  in  his  lifetime,  and  expressed  his  prefer- 
ence for  it  over  other  charitable  institutions ; 
and  upon  such  evidence,  considered  in  connec- 
tion with  the  terms  used  in  the  will;— J3ifW, 
that  the  American  Tract  Society  was  intended. 
Button  v.  Am,  Tract  Soc'y. 

60.  After  making  certain  bequests,  the  tes- 
tator devised  the  residue  of  his  property  to 
**The  Methodist  Episcopal  Mission  at  Bombay." 
No  person,  corporation,  or  society,  known  by 
that  specific  name,  ever  existed ;  and  no  such 
mission  was  located  at  Bombay.  The  testator, 
who  had  never  been  able,  from  defective  eye- 
sight, to  read  or  write,  had  for  a  long  time  been 
a  devoted  member  of  the  Methodist  Episcopal 
Church,  and,  as  such,  had  been  acquainted 
with,  interested  in,  and  a  contributor  to,  the 
work  of  missions  as  carried  on  by  that  church 
in  foreign  lands,  and  especially  in  India.  That 
church  distributed  its  contributions  for  nais- 
sions,  domestic  and  foreign,  through  a  regu- 
larly incorporated  society  denominated,  'The 
Missionary  Society  of  the  Methodist  Episcopal 
Church."  That  society,  several  years  before 
the  making  of  that  bequest,  had  established  a 
mission  in  India,  which  was  among  the  largest 
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and  inoet  prosperous  of  its  foreign  missioDS. 
The  missionaries  sent  out  by  the  society  to  this 
field  of  labor  landed  at  Bombay,  and  in  return- 
ing home  sailed  from  Bombay,  though  the  cen- 
ter of  the  operations  of  this  mission  was  estab- 
lislied  at  Lucknow,  whence  the  missionaries 
went  forth  itinerating  over  a  vast  area  peopled 
by  millions  of  inhabitants.  Held^  that  the 
legatee  was  sufficiently  indicated  by  the  des- 
cription given  :  that  the  gift  was  to  said  Mis- 
sionary society  to  be  expended  in  carrying  on 
the  work  of  that  society  in  India,  through 
their  mission  located,  according  to  the  testator's 
understanding,  at  Bombay,  but  which  in  fact 
was  located  at  Lucknow.  MeAUUter  v.  Ifc- 
AlUUer,  46  Vt.  272. 

61.  Uncertainty.  A  court  never  construes 
a  devise  void  for  uncertamty,  unless  it  is  so 
absolutely  dark  that  they  cannot  find  out  the 
testator's  meaning.  .  Button  v.  Am,  Tract 
Soc'y.,  28  Vt.  386. 

62.  A  will  contained  this  clause:  ''I  give 
and  grant  to  my  beloved  son,  John  Nason,  al  1 
my  property  after  the  decease  of  my  beloved 
wife,  or  marriage,  he  paying  the  legacies  herein 
mentioned  ;  also  to  my  daughter,  Peggy  Nason 
$200  to  be  paid  as  above  mentioned,  the  horse 
I  now  own,"  (describing  it),  ''and  to  Hve  and 
remain,  so  long  as  she  is  unmarried,  in  my 
house,  and  have  and  enjoy  the  same  privileges 
as  she  now  does,  and  also  one  good  cow." 
Heldy  (1),  that  here  was  a  direct  devise  to  Peggy 
of  a  right  to  all  the  privileges  of  the  house  that 
she  had  before  enjoyed ;  (2),  that  parol  evidence 
was  admissible  to  show  the  extent  of  the  privi- 
lege which  she  had  enjoyed  in  the  house  before 
lier  father's  death  ;  (3),  that  this  devise  was  not 
void  for  uncertainty,  but  a  certain  measure  of 
the  right  was  given,  viz.:  the  extent  of  her  pre- 
vious enjoyment,  to  be  ascertained  by  the 
proof ;  and  it  appearing  bv  the  evidence  that 
she  had  before  and  after  her  father's  death  occu- 
pied a  particular  room  in  the  house  as  her  sleep- 
ing room  and  as  under  her  special  control  ;— 
HelcL,  that  she  was  entitled  to  the  exclusive 
possession  of  it  as  against  the  plaintiff  claiming 
under  John  Nason ;  (4),  that  as  this  right  was 
a  personal  one  and  might  be  waived,  evidence 
of  her  occupation  of  the  room  after  the  death  of 
her  father  was  admissible.  Maeek  v.  Nomh, 
21  Vt.  115. 

63.  The  testator  bequeathed  the  sum  of 
1(1000  **to  be  paid  by  my  executor  hereinafter 
named,  for  the  education  of  the  freedmen  of 
this  nation,  as  soon  after  my  decease  as  it  can 
reasonably  be  collected  and  appropriated  to  that 
end— his  best  judgment  and  discretion  to  be 
exercised  in  said  appropriation."  Held,  that 
said  bequest  was  not  void  for  uncertainty  ;  and 
that  the  executor  named  was  the  proper  person 
to  appropriate  the  fund  to  the  object  of  the 
bequest,  and  not  the  Freedman's  Bureau  created 


by  act  of  congress.    MrAUUtrr  v.  McAUititer, 
46  Vt.  272. 

64.  Eridence  to  explain.  In  the  case  of 
an  Imperfect  designation  of  the  devisee  in  a 
will,  where  the  description  was  partly  applic- 

lable  to  either  one  of  two,  testimony  of  the 
scrivener  who  drew  the  will,  as  to  the  instnic- 
jtions  and  description  given  him  by  the  testator, 
was  htld  not  admissible  to  prove  the  devisee 
intended.  Button  v.  Am.  Tract  Sc^y,  23  Vt. 
386. 

65.  The  declarations  of  a  testator  made  sub- 
sequent to  the  making  of  his  will,  that  said  will 
did  not  vary  from  a  former  will  which  he  had 
made,  are  inadmissible  to  vary  the  provisions  of 
the  last  will.     TfV^  v.  H>W»,  37  Vt.  488. 

66.  Bepugnancy.  The  rule  that  of  two 
inconsistent  bequests,  or  clauses  of  a  will,  the 
latter  supersedes  and  abrogates  the  former,  is 
to  be  applied  only  in  cases  of  absolute  repug- 
nancy. If  by  any  rational  construction  the 
several  parts  can  be  made  to  harmonize,  and  to 
consist  with  the  obvious  ge  neral  intent  of  the 
maker,  no  part  sliould  be  rejected,  or  denied  its 
legitimate  effect.  Hibbard  v.  HurWurt,  10  Vt. 
173. 

76.  Oonatruction  on  face  of  the  InBtrn- 
ment— Instances.  A  testator  by  his  will  and 
a  codicil  thereto,  after  sundry  specific  bequests, 
bequeathed  **  the  residue  and  remainder  of  the 
estate  to  be  disposed  of  in  accordance  with  the 
laws  of  tliis  State."  By  a  subsequent  codicil  he 
bequeathed  to  certain  grandchildren,  who  would 
have  been  entitled  to  share  in  sucli  residuum 
under  the  former  provision,  $25  each,  *'to  be 
in  full  of  all,  and  for  all  other  provisions  by  n:e 
made  for  them  in  any  will  or  codicil  by  me 
made,  hereby  revoking  all  other  provisions  by 
me  heretofore  made  for  said  cliildren."  Held^ 
that  such  grandchildren  were  entitled  only  to 
the  sums  named  in  the  last  codicil,  and  did  not 
share  in  the  residuum.  Hayes  v.  Davenport, 
25  Vt.  109. 

68.  A  testator  devised  his  Jackson  farm  to 
**  The  American  Home  Missicn  Tract  Society 
for  our  western  mission— twelve  hundred  dol- 
lars ;  "  and,  in  the  next  clause,  devised  $600  in 
the  same  farm  to  his  niece,  the  interest  to  be 
paid  her  yearly  during  her  natural  life,  **and 
then  to  go  to  the  above-named  tract  society  for 
their  use."  There  was  a  society  well  known  as 
the  *' American  Tract  Society,"  and  another 
well  known  as  the  **  American  Home  Missionary 
Society."  Heldy  that  by  reference  to  the  gen- 
eral scope  of  the  will  and  to  every  clause  of  it, 
it  was  fairly  to  be  inferred  from  the  language  of 
the  will  that  the  testator  intended  the  bequest 
for  the  American  Tract  Society.  Button  v. 
Am.  Tract  8ocy.,  23  Vt.  336. 

69.  Precatory  «w(f«— how  construed.  Van 
Amee  v.  Jackwn,  35  Vt.  178. 

70.  Construction  of  the  words  of  a  will- 
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**wy  oUier  legatefs^    dr./'      Putnam  v.   Am. 
Bible  J3oc%  37  Vt.  271. 

71.  The  testator,  among  other  specific  be- 
quests, gave  ^50  each  to  the  male  children  of 
Dan  Mather,  and  ^50  each  to  the  male  children 
of  Isaac  Bishop  ;  and  then  (9lh),  certain  bank 
stock  and  the  use  of  the  home  farm,  with  stock, 
tools,  furniture,  &c.,  to  Francis  D.  Prouty  (a 
stepson),  for  the  life  of  the  testator*s  daughter 
Polly,  in  trust  for  the  maintenance  of  said 
Polly;  and  (10th):  "It  is  my  will,  and  I  do 
hereby  order,  that  my  executors,  administrators 
and  assigns,  upon  the  decease  of  my  daughter 
Polly,  in  the  division  of  the  above  named  prop- 
erty left  for  her  comfortable  maintenance,  lH)th 
real  and  personal,  do  allow  the  said  Francis  D. 
Prouty  an  equal  share  with  the  male  children 
of  my  daughter  Tirzah,  wife  of  Isaac  Bishop, 
and  the  male  children  of  my  late  daughter  Al- 
mira,  the  late  wife  of  Dan  Mather.  The  same  1 
do  give  and  liequeath  unto  the  said  Francis :" 
(11th), —A  bequest  of  the  residue.  IfeUf,  i\mi 
the  intent  of  the  testator  was,  not  to  limit  the 
bequest  to  Prouty  to  the  amount  (^^tO)  before 
given  to  each  of  the  male  children  of  Mather 
and  of  Bishop ;  but  that  it  was  to  make  a  com- 
plete  and  final  disposition  of  all  that  part  of  his 
estate  which  he  had  so  left  in  trust,  by  directing 
a  division  of  it  l)etween  Prouty  and  said  male 
children,  he  and  they  taking  the  whole  in  equal 
proportions  according  to  the  whole  nunilHT, 
his  share  being  e(iual  to  that  of  one  and  each  of 
the  others.     Proutff  v.  liishop,  37  Vt.  634. 

72.  A  testator  devised  certain  land  to  his 
daughter  for  her  life,  and  the  will  then  pro- 
ceeded :  "  After  the  decease  of  my  said  daugh- 
ter 1  do  give  said  land  to  my  male  heirs  at  law, 
who  may  then  live  in  South  Hero,  aforesaid." 
At  her  death  there  was  one  nephew,  and  several 
grand-nephews  of  the  testator  living  in  South 
Hero.  Held^  that  the  nephew  was  entitled  to 
the  whole  estate  under  the  will.  Keeler  v. 
heeler,  39  Vt.  550. 

73.  What  estate  created.  A  bequest  to 
three  sisters,  named,  of  plate,  pictures,  paint- 
ings, musical  instruments,  and  household  fur- 
niture, was  held  to  create  a  joint  tenancy  ;  and 
where  two  of  the  legatees  died  in  the  life  of  the 
testatrix,  A/'W,  that  the  legacy  survived  to  the 
other  legatee,  and  did  not  pass  to  the  residuarj' 
legatee  under  a  codicil  made  after  the  death  of 
the  two  legatees,  under  the  denomination  of 
€iU  lapsed  legacies,  (h'lbert  v.  Hichards^  7  Vt 
203. 

74.  A  bequest  of  one  thousand  dollars  to 
**the  children  of"  A  B,  was  held  to  create  a 
joint  tejiancy  ;  and,  where  some  of  the  legatees 
died  after  the  decease  of  the  testator  but  before 
the  recovery  of  the  legacy,  that  the  whole  vested 
in  the  survivors.  Sparhatck  v.  Buell,  9  Vt. 
41. 

75.  The  language  of  a  will  was  (in  sub- 


stance) :  "  I  give  and  iMjqueath  to  my  son  John 
the  use  of  .t475  during  his  natural  life,  and 
after  his  decease  to  his  sons  (ieorge  and 
I^ander."  Directions  were  given  to  a  trustee 
named  in  the  will  to  pay  the  interest  on  the 
same  yearly  to  said  John  during  his  natural  life, 
and  "at  the  decease  of  the  said  John  to  pay  the 
f475  to  the  said  George  and  the  said  Leander." 
Held,  that  there  was  nothing  in  the  language  of 
the  legacy,  or  in  its  relation  to  other  pn)vi8ion8 
of  the  will  to  indicate  an  intention  to  give  to 
the  sons  in  severalty,  and  that  they  took  jointly ; 
and  one  having  deceased  during  the  life  of  the 
father,  that  the  other  took  the  whole  by  right 
of  survivorship.     Deenmp  v.  Hall,  42  Vt.  483. 

76.  A  devise  to  one  to  "have,  use  and 
possess"  certain  land  during  the  life  of  the 
devisee,  **  he  paying  the  rents  and  taxes  on  said 
land,"  was  held  to  create  an  estate  for  life  which 
the  devisee  nnght  assign  and  convey.  Nasofi  v. 
Blaisdell,  17  Vt.  216. 

77.  A  devise  was  as  follows :  *'  1  give  to  my 
iH'loved  wife  one-third  part  of  all  my  real  and 
|)ersonal  estate,  and  in  addition  to  that,  I  give 
her  one  cow,  ten  slieep  and  one  hundred  dollars 
in  money,  to  have  at  her  disposal  during  her 
natural  life,  or  as  long  as  she  shall  n^main  my 
widow  ;  and  it  is  my  will  that  the  remainder  of 
my  property  l)e  divided  among  my  children," 
&c.  A  referee,  under  a  general  reference,  hav- 
ing decided  that  the  one  third  of  the  personal 
estate  and  the  ten  sheep  were  given  to  the  widow 
absolutely,  the  court  allowed  the  report  to 
stand,  the  judges  being  etpially  divided  in 
opinion  as  to  the  real  intention  of  the  testator. 

White  V.  White,  21  Vt.  250. 

78.  Under  the  same  will,  held,  that  under 
the  first  clause,  the  widow  took  a  fee  in  the  real 
estate,  and  under  the  last,  *'  in  addition,"  a  life 
estate  in  the  articles  specified,  with  a  power  of 
sale.     Hart  v.  WhiU,  26  Vt.  260. 

79.  A  testator  willed  that  all  his  estate  l)e 
equally  divided,  and  that  his  two  daughters 
should  each  have  a  life  estate  in  a  moiety 
thereof;  remainder  to  their  heirs  forever.  If  eld, 
(1),  that  the  heirs  of  each  took  a  remainder  in  a 
moiety  in  fee;  (2),  that  the  division  contem- 
plated was  such  as  the  law  provided  for,  unless 
made  l)etween  themselves  by  the  respective  suc- 
cessive owners;  (3),  that  the  life  tenants  could 
not  make  a  division  binding  upon  those  entitled 
in  remainder.  Antttin  v.  Jiutland  R.  Co.,  45 
Vt.  215. 

80.  The  words  of  a  will  were  :  "1  also  give 
Ute  use  of  the  other  two-thirds  of  my  estate, 
both  real  and  iHjrsonal,  to  Louisa  Clark,  the 
wife  of  my  son  Tully  A.  Clark,  so  long  as  she 
shall  remain  his  wife  or  widow,  and,  when  she 
shall  cease  to  remain  his  wife  or  widow,  to  the 
lawful  heirs  of  the  said  Tully  A.  Clark."  Held, 
that  the  use  so  devised  was  to  her  sole  and 
separate  use,  to  the  exclusion  of  the  marital 
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rights  of  her  husband ;  and  that  it,  and  the  pro- 
ducts of  the  premises  and  other  estate  bought 
therewith  by  her,  could  not  be  taken  for  the 
debU  of  the  husband.  Clark  v.  Pfck,  41  Vt. 
145. 

81.  Quaere — as  to  the  reasonableness  of  the 
rule  requiring  that  the  rights  of  the  wife,  as 
against  the  claims  of  the  husband,  should  be 
established  beyond  a  reasonable  doubt.  lb. 
Pitrpaint,  C.  J. 

82.  Oonditioiud  doviM.  Where  land  was 
devised  to  children  **upon  their  paying"  a  cer- 
tain sum  to  the  testator's  widow ; — Held,  that 
the  executors  owed  no  duty  to  the  widow  in 
respect  to  the  devise,  but  that  the  smn  named 
was  a  lien  upon  the  land,  which  the  widow 
could  enforce  in  chancery.  Dunbar  v.  Dunbar^ 
3  Vt.  472. 

83.  Where  a  farm  was  devised  to  the  defend- 
ant *'by  her  paying  into  the  testator's  estate 


Held,  that  the  mortgage  belonged  to  the  wife, 
and  that  the  son  took  nothing,  there  being  no 
residuum.     Han,  s  v.  Lathe,  45  Vt.  84S. 

86.  Remote  limitation.  A  will  of  real 
and  personal  estate  was  as  follows :  ''I  give, 
devise  and  bequeath  the  same  to  my  son  Fred- 
erick Zelotes  Dickinson,  to  have  and  to  hold  the 
same  to  him,  the  said  Frederick  Zelotes,  his 
lineal  heirs  and  assigns  forever;  provided, 
however,  if  the  said  Frederick  Zelotes  shall  die 
without  lineal  heirs,  or  upon  the  failure  of  his 
and  my  lineal  heirs,"  that  it  be  appropriated  to 
the  establishment  and  support  of  an  industrial 
school  in  the  village  of  Brattleboro,  &c.  Held, 
that  the  words  of  t  he  will  import  an  indefinite 
failure  of  heirs,  and  that  the  limitation  over 
was  too  remote,  and  was  void  as  to  both  the  real 
and  personal  property.  ViUage  of  Brattleboro 
v.  Mead,  43  Vt.  556. 

87.  Legacy  vested.    Where  there  was  a 


$3,500,"  of  which  farm  the  defendant  was  tlien  bequest  to  B  chargeable  upon  a  devise  to  C,  to 
in  possession  and  so  remained,  and  the  defend- 1  be  paid  by  C  in  twelve  months,  and  B  died  within 
ant  paid  from  time  to  time  to  the  executor,  as  |  the  twelve  months; — J^^2r2,  that  this  was  a  vested 
demanded,  that  sum  ;—Held,  that  the  residuary  .legacy  in  B  and  passed  by  his  will.  Lyman  v. 
legatees  could  not  maintain  ejectment  for  non- '  Vandeifftpf^le,  1  Aik.  275. 
payment  of  interest  on  the  sum  ;  and  that  their  88.  —  8lll:tject  to  debts.  Where  a  testator 
claim,  if  any,  was  against  the  executor  on  an  left  to  his  wife  all  his  personal  estate,  making 
accounting  in  the  probate  court.  Aahley  v.  jno  provision  for  his  debts; — Held,  that  his 
BarreU,  48  Vt.  488.  i  debts  were  a  lien  primarily  upon  such  estate 

84.  W  devised  all  his  estate  to  his  wife  for  notwithstanding,  and  that  the  import  of  the 
life  and  then  to  his  adopted  son  George,  an  legacy  was  what  should  remain  of  the  personal 
infant  apprenticed  to  him,  on  condition  that  he  estate  after  paying  all  debts.  Dunbar  v.  Dun- 
should  continue  a  faithful  son  during  the  lives  bar,  8  Vt.  472. 


of  the  testator  and  his  said  wife.  George  con- 
tinued to  live  with  the  testator  during  his  life 
and  then  with  the  widow  until  she  broke  up 
housekeeping,  when,  by  an  arrangement  be- 
tween her  and  George's  father,  George  went  to 
live  with  his  father  and  the  articles  of  appren 


89.  The  income  of  devised  real  estate,  for 
the  year  allowed  by  law  for  settlement  of  the 
estate,  but  no  longer,  was  held  to  have  been 
properly  accounted  for  to  the  legatee  of  all  the 
personal  estate,  after  payment  of  debts.     /&. 

90.  —as  a  satisfeu^on  of  a  debt.    A 


ticeship  were  cancelled ;  and  George  continued  bequest  to  a  creditor  which  was  much  less  than 
to  live  with  his  father  for  several  years,  and  the  debt,  and  was  expressed  to  be  **a  token  of 
until  after  death  of  the  widow.    George  was  •  friendship,"  was  held  to  be  no  satisfaction  of 


very  young,  and  merely  acquiesced  in  these 
arrangements  between  the  widow  and  his 
father.  Held,  that  the  condition  of  the  devise 
was  not  violated  by  these  facts.  WeWi  v.  WeUSy 
37  Vt.  488. 

85.  The  will  of  the  testator  gave  a  certain 
sum  to  his  wife,  and  the  residue  of  his  estate 
to  his  son  upon  condition,  as  follows :  "That  if 
I  should  not  return  alive  from  the  journey  that 
I  contemplate  making  this  summer  with  my 
wife,  there  is  to  be  paid  out  from  that  part  of  my 
estate  that  is  here  given  to  my  son  ♦  ♦  ♦  •  to 
H  the  mortgage  I  hold  against  L  H.  ♦  ♦  ♦  But 
should  I  return,  and  during  my  life  make  over 
said  mortgage  to  H,  my  son's  share  is  to  be 
relieved  from  the  payment  of  said  legacy"  to 


the  debt.     Newell  v.  Keith,  11  Vt.  214. 

91.  Whether  a  bequest  to  one  to  whom  the 
testator  was  indebted  was  intended  to  be  a  satis- 
faction of  the  debt,  and  was  so  accepted  and 
received  by  the  legatee,  may  be  shown  by 
extraneous  parol  evidence.  FUah  v.  Peckham, 
16  Vt.  150. 

92.  —as  a  release.  The  orator  upon  bor- 
rowing about  $8,000  of  his  nephew  H,  gave  his 
note  therefor,  and  for  security  conveyed  his 
farm  to  H  by  absolute  deed,  taking  back  a  bond 
for  reconveyance  on  payment  of  the  note,  and 
in  the  mean  time  the  orator  was  to  occupy  with- 
out rent.  H  was  a  bachelor,  and  died  leaving 
an  estate  of  $76,000,  and  a  will,  by  which  be 
devised  to  the  orator  in  fee  said  farm,  with  a 


H.  The  testator  returned  from  said  journey,  ■  provision  that  if  the  orator  should  not  survive 
but  did  not  make  over  said  mortgage  to  H.  him,  then  the  devise  was  to  the  orator's  "bein 
The  whole  estate,  including  the  mortgage,  was  i forever."  If  H  had  died  intestate,  the  orator 
not  sufticieut  to  pay  the  legacy  to  the   wife,  would  have  been  entitled  as  an  heir  to  an  amount 
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larger  than  said  note.  The  will  made  no  men- 
tion of  the  debt,  or  any  release  of  it.  Held, 
that  upon  the  face  of  the  will,  in  connection 
with  the  surrounding  circumstances,  the  devise 
of  the  farm  carried  the  debt  and  was  a  release 
of  it.     Holmes  V.  Holmfs,  86  Vt.  625. 

93.  Interest  on  legacy.  The  general  rule 
is,  that  a  legacy  to  be  paid  at  a  future  day  does 
not  carry  interest  till  due ;  and  this  rule  applies 
to  infants  as  well  as  adults.  The  exception. to 
this  rule  in  behalf  of  an  infant  child  of  the  tes- 
tator, was  held  not  to  apply  to  a  grand-child, 
where  the  legacy  was  made  payable  on  his 
arriving  at  the  age  of  twenty-one.  especially 
where  it  did  not  appear  that  such  grand  -child 
was  c^ependent  upon  the  grand-parent  for  sup- 
port, and  needed  the  interest  for  that  purpose. 
JSmith  V.  Moore,  25  Vl.  127. 

94.  Lapsed  legacy.  The  general  rule  is 
well  settled,  that  where  a  legatee  dies  before 
the  testator,  the  legacy  will  lapse.  The  case  of 
a  child  or  other  relation  of  the  testator,  as  lega- 
tee, forms  no  exception  to  the  rule  under  G.  8. 
c.  49,  s.  28,  unless  such  legatee  leaves  issue. 
Colburn  v.  HadUy,  46  Vt.  71 . 

95.  Remedy  to  recover  legacy.  The 
appropriate  remedy  for  the  recovery  of  a  legacy 
is  only  in  chancery.  The  neglect  to  present  it 
before  commissioners  is  therefore  no  bar.  Spar- 
hawk  V.  Buell,  9  Vl.  41. 

96.  Devise  to  wife.  The  right  of  a  widow 
to  waive  the  provision  made  for  her  by  the  will 
of  her  husband  in  lieu  of  dower,  must  be  exer- 
cised within  eight  months  after  the  will  is 
proved,  or  it  is  lost  ;  and  this,  whether  or  not 
the  executor  declines  to  act,  and  irrespective  of 
the  time  of  granting  administration.  Smith  v. 
Smith,  20  Vt.  270.  (By  Stat.  1804,  No.  66,  such 
time  may  be  extended.) 

97.  4  l^R&cy  And  annuity  were  b  equeathed 
to  the  oratrix  by  her  husband*s  will.  From  the 
probate  of  the  will  she  appealed,  and  the  will 
was  afterwards  established  by  consent.  During 
the  pendency  of  the  appeal,  the  probate  court 
made  sundry  allowances  to  her  from  the  estate 
for  her  support  under  G.  S.  c.  49,  s.  29,  being 
absolute  and  unconditional  orders.  In  the 
absence  of  proof  of  bad  faith  in  taking  the 
appeal,  and  thereby  prolonging  the  settlement 
of  the  estate ; — Held,  that  the  payment  of  such 
allowances  could  not  be  applied  towards  the 
bequests  in  the  will.  Meeeh  v.  We»ton,  88  Vt. 
561. 

98.  Election.  A  testator  devised  to  his 
wife  for  life  four  acres  of  land  which  included 
the  family  mansion  and  grounds.  Then  a 
larger  tract,  comprising  the  four  acres  within 
its  boundaries,  was  devised  in  fee  to  his  son 
Ezra,  *'  excepting,  from  the  lands  herein  devised 
to  Ezra,  the  life  estate  which  I  have  given  to 
my  wife  in  about  four  acres  thereof,  and  the 
houae  and  buildings  standing  on  the  four  acres." 


The  lands  devised  to  Ezra  were  charged  by  the 
will  with  the  payment  of  part  of  an  annuity  to 
the  wife.  The  house  on  the  four  acres  was 
the  family  homestead.  The  above  devise  to  the 
wife  and  other  bequests  made  were  expressed 
to  be  **  in  lieu  of  dower."  Held,  that  the 
intent  of  the  will  was,  that  the  provisions  made 
for  the  wife  should  be  in  lieu  of  homestead  also; 
and  that  having  elected  to  take  under  the  will, 
she  was  not  entitled  to  have  a  homestead  set 
out.     Meefh  v.  MeecJt,  87  Vt.  414. 


WITNESSEB. 


I. 


COMPRTENCY. 

1.  At  eomm&n  law. 

2.  A»  affected  by  statutes  of  1852  and 

1853  (G.  8.  c.  86.  s.  24). 
II.    Pritii.bob  as  to  Testipyino. 

III.  C'RKDiBiLiTY— Impeachment;  Corrobos- 

ATI05. 

IV.  SvBPOENA  ;  Attendance  ;  Fees. 

1.    Competenot, 
1.  At  common  law. 

1.  Atheist.  One  who  does  not  believe  In 
the  existence  of  a  Supreme  Being,  an  atheist,  is 
incompetent  as  a  witness,  being  incapable  of 
being  sworn.  Arnold  v.  Arnold,  18  Vt.  362. 
SeoU  V.  Hooper,  14  Vt.  585.  (Changed  by  G.  8. 
c.  86,  s.  29— Stat,  of  1851— under  which,  no 
question  can  be  raised  as  to  a  witness's  **  opin- 
ions on  matters  of  religious  belief.") 

2.  Walton  ▼.  Shelley.  The  doctrine  of 
WaUtm  V.  SheUey  (1  T.  R.  296),  that  upon 
principles  of  public  policy,  a  party  who  has 
signed  a  note,  deed,  or  other  paper,  shall  \m 
excluded  trora  giving  testimony  to  invalidate 
the  instrument— repudiated.  NiehoU  v.  HoU 
gaU,  2  Aik.  188.  8  Vt.  198.  Seymour.  ▼. 
Bea4ih,  4  Vt.  498.  Pecker  v.  Sa%tyer,  24  Vt. 
459.     StaU  V.  Phtlpe,  11  Vt.  116. 

3.  Mental  capacity.  To  exclude  a  wit- 
ness of  mature  age  [14  years]  from  testifying, 
by  reason  of  want  of  mental  capacity,  the  fact 
should  not  be  proved  by  the  witness  himself  on 
a  preliminary  examination  before  the  court ;  the 
Inquiries  upon  this  point  should  be  upon  the 
cross-examination,  and  for  the  jury.  Perhaps 
the  court  may  exercise  a  discretion  in  allowing 
such  preliminary  examination,  but  it  is  not 
error  to  refuse  it.  Robinson  v.  Dana,  16  Vt. 
474. 

4.  Interest.  It  is  only  a  direct  interest  in 
the  event  of  the  suit  which  goes  to  the  compe- 
tency of  a  witness.  A  remote  and  contingent 
interest  does  not  disqualify  him.  Umley  v. 
Lovely,  96  Vt.  128. 
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5.  That  a  witness  has  a  suit  pending  for  a 
similar  claim  is  no  objection  to  bis  competency. 
Mathewt  y.  Feleh,  25  Vt.  536. 

6.  In  an  action  upon  a  receipt  for  property 
attached,  a  deputy  sheriff  to  whom  the  execu- 
tion was  delivered,  is  a  competent  witness  to 
proTe  that  he  made  a  seasonable  demand  of  the 
property  of  the  attaching  officer  and  of  the 
receiptor.  Allen  v.  Cartpy  19  Vt.  66.  Ferris 
V.  timith,  24  Vt.  27. 

7.  Where  an  attaching  creditor  gave  the 
officer  a  bond  to  indemnify  him  from  all  costs, 
losses  and  damages  in  consequence  of  his  sell- 
ing the  attached  property  under  the  statute,  and 
the  officer  was  sued  by  the  debtor  for  such  sale ; 
— //(pW,  that  the  creditor  was  a  competent  wit- 
ness for  the  officer ;  for  the  officer  could  not 
claim  that  such  general  indemnity  extended  to 
the  extra  expense  of  a  mere  groundless  prose- 
cution, and,  if  construed  to  l)e  an  indemnity 
against  his  own  neglects,  it  would  be  void. 
Abbott  V.  KimbaU.  28  Vt.  542. 

8.  If  a  witness  considers  himself  interested, 
but  he  is  not,  and  is  so  informed  by  the  court, 
he  shall  be  sworn  and  testify,  and  the  jury  shall 
allow  for  any  possible  bias  in  his  mind  in 
weighing  his  credibility.  State  v.  Clark,  2  Tyl. 
277. 

9.  A  party  has  his  election  to  show  the 
interest  of  a  witness,  either  by  putting  him 
upon  the  voir  dire  oath,  or  by  other  proof;  but 
he  cannot  avail  himself  of  both  modes  on  the 
same  trial.     Dorr  v.  Osgood,  2  Tyl.  28. 

10.  Waiver.  If  the  testimony  of  a  witness, 
known  at  the  time  to  be  incompetent,  is  received 
without  objection,  the  objection  is  waived,  and 
cannot  be  urged  in  a  subsequent  stage  of  the 
case.     White  v.  Dow,  23  Vt.  300. 

11.  Where  a  witness,  interested  against  the 
party  calling  him,  is  sworn  in  chief  and  ex- 
amined, although  upon  a  question  to  the  court 
touching  the  interest  of  another  witness,  such 
party  cannot  object  to  the  witness  being  after- 
wards examined  by  the  opposite  party  upon  the 
merits  of  the  cause  to  the  jury.  By  calling 
the  witness,  he  has  waived  his  objection, 
Linsley  v.  Lotely,  26  Vt.  123. 

12.  Belease.  The  discharge  of  the  interest 
of  a  witness,  whether  by  his  assigning  his  inter 
est  or  by  a  release  from  the  party,  renders  him 
competent,  although  such  assignment  or  release 
was  made  for  the  purpose  of  rendering  him 
competent.  Moore  v.  Mich,  12  Vt.  668.  Bank 
of  Woodstock  V.  Clark,  26  Vt.  308.  FUtcher  v. 
Cole,  26  Vt.  170. 

13.  A  witness  was  interested  in  the  event  of 
a  suit  by  reason  of  a  mortgage  to  his  wife,  and 
also  by  having  an  assignment  of  Ha  suit.  Held, 
that  an  assignment  by  himself  and  wife  of  the 
mortgage,  and  his  reassignment  of  his  interest 
in  the  suit,  restored  his  competency.  Hmigh  v. 
Patrick,  26  Vt.  485. 


14.  One  of  several  defendants,  or  one  of 
several  plaintiffs,  who  is  released  of  his  interest, 
is  a  competent  witness  for  the  opposite  party, 
notwithstanding  any  objection  made  by  his 
associates.    Miner   v.   Doumr,    20   Vt.    461. 

WilU  V.  Jvdd,  26  Vt.  617. 

15.  A  plaintiff  on  the  record  cannot,  by  any 
act  of  his  own,  as  by  a  deposit  of  money  in 
court,  remove  his  interest  so  as  to  become  a 
witness,  against  the  consent  of  the  defendant. 
TA>omis  V.  Ijoomis,  26  Vt.  198. 

16.  Statute  of  1852.  NoU.  The  statute 
of  1852  (G.  8.  c.  86,  s.  24),  removing  the  dis- 
qualification of  interest  in  a  witness,  and  like 
statutes  in  most  of  the  States  of  the  Union,  and 
in  England,  have  happily  rendered  obsolete  the 
nice  learning  of  the  law  of  this  subject.  The 
author  has  therefore  omitted  to  digest  most  of 
the  cases  touching  this  question,  and  simply 
refers  to  them  by  name,  as  below : 

1  Tyl.— Pierce  v.  Hinsdall,  168;  State  v. 
A.  W.,  260. 

2  Tyl.— Phelps  v.  Hall,  399. 
Brayt.—C- heater  v.  Rockingham,  239. 
1  D.  (liip.— State  v.  Bishop,  120;  Myers  v. 

Brownell,  448. 

1  Aik.— Fay  v.  Green,  71 ;  Blake  v.  Howe, 
306 ;  Holden  v.  Crawford,  390. 

2  Aik.— Nichols  v.  Holgate,  188;  Harrington 
V.  Hall,  176. 

1  Vt.— Davis  V.  Miller,  9. 

2  Vt.— Kimball  v.  Umson,  188. 

3  Vt.— Scott  V.  Shipherd,  104;  Yeuren  v. 
Smalley,  251  ;  Jarvis  v.  Barker,  446 ;  Board- 
man  V.  Wood,  570. 

4  Vt.— Spencer  v.  Bamum,  298;  Edgell  v. 
I.owell,  406 ;  Seymour  v.  Beach,  493 ;  West  v. 
Bolton,  558. 

5  Vt.— Richardson  v.  Dorr,  9;  Foster  v. 
Johnson,  60;  Beach  v.  Sutton,  209;  Penni- 
man  v.  Patchin,  846 ;  Lapham  v.  Curtis,  871'; 
Denison  v.  Hibbard,  496. 

6  Vt.— Yuran  v.  Randolph,  869. 

7  Vt.— Hull  V.  Fuller,  100 ;  Waldo  v.  Pedc, 
434;  Williams  v.  Baldwin,  503:  Edgell  v. 
Bennett,  584. 

8  Vt.— Brown  v.  Marsh,  810;  Pike  v.  Bteke, 
400;  Harding  v.  Cragie,  501. 

9  Vt.— Anderson  v.  Davis,  186. 

10  Vt.— Beach  v.  Packard,  96;  Baxter  v. 
Buck,  548. 

11  Vt.— Beedle  v.  Cook,  206;  Dean  v.  Swift, 
381. 

12  Vt.— Hopkinson  v.  Steel,  682;  Clark  v. 
Kidder,  689. 

13  Vt.— Parker  V.  Hammond,  242;  Newton 
V.  Booth,  320;  Wheelock  v.  Moulton,  480; 
Cummings  v.  FuUam,  441 ;  Eelsey  v.  Silver, 
586 ;  Pinney  v.  Bugbee,  623. 

14  Vt.— Stone  v.  Berkshire  Soc'y,  86. 

15  Vt.— Spears  v.  Forrest,  486;  Stimson  v. 
Cummings,  477. 
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17  Vt.— Hutchinson  v.  Lull,  188 ;  Catlin  v. 
Allen,  158;  Haskins  v.  Smith,  268;  Ellis  v. 
Howard,  880 ;  Day  v.  Seely,  542 ;  Boardman 
V.  Roger,  589 ;  Abbott  v.  Cobb,  693. 

18  Vt.— Hopkinson  v.  Plolmes,  18 ;  Farm. 
&  Mech.  Bank  v.  Champlain  Tr.  Co.,  131; 
Lord  v.  Bishop,  141 ;  C^ox  v.  Hall,  191 ;  Holton 
V.  Brown,  224 ;  Hayden  v.  Rice,  353 ;  Sargeant 
V.  Sargeant,  871 ;  Ackley  v.  Buck,  396 ;  Blod- 
gett  V.  Hobart,  414 ;  Congregational  Soc'y  v. 
Walker,  600 ;  Hutchinson  v.  Pettes,  614. 

19  Vt.— Smith  v.  Keeler,  57 ;  Onion  v.  Ful- 
lerton,  317;  Porter  v.  Bank  of  Rutland,  410: 
Abbott  V.  Clark,  444;  Day  v.  Cummings, 
496 ;  Hopkinson  v.  Guildhall,  688. 

20  Vt.— Edwards  v.  Golding,  80 ;  Hough  v. 
Barton,  456 ;  Miner  v.  Downer,  461 ;  Paine  v. 
Tilden,  554 ;  Sherman  v.  Johnson,  567. 

21  Vt.— Austin  v.  Dor  win,  88;  Peacham  v. 
Carter,  516. 

22  Vt.— Warner  v.  Percy,  156;  Heald  v. 
Warren,  409 ;  Blake  v.  Buchanan,  548 ;  Nichols 
V.  Bellows  581. 

28  Vt.— Abbott  V.  Camp,  650;  Christy  v. 
Smith,  668 ;  Battey  v.  Duxbury,  714. 

2.  As  afeeted  by  the  statutes  of  1852  and  1863. 
(G.  S.  c.  86,  s.  24.) 

17.  The  main  object  of  G.  S.  c.  36,  s.  24, 
providing  that  no  person  shall  be  disqualified  as 
a  witness  in  civil  suits,  by  reason  of  interest  as  a 
party,  or  otherwise,  was  to  remove^  not  to  create 
disqualifications;  and  the  pratiso,  that  where 
one  party  is  dead  or  insane,  the  other  shall  not 
testify  in  his  own  favor,  was  intended  mainly 
as  a  limitation  or  exception  to  the  enabling 
clause,  and  applies  only  to  parties,  and  does  not 
exclude  persons  interested  in  the  event  of  the 
suit,  unless  they  are  **parties  to  the  contract  or 
cause  of  action  in  issue  and  on  trial."  An 
agent  in  the  making  of  a  contract  is  in  no  legal 
sense  a  party  to  it.    LytU  v.  Bond,  40  Vt.  618. 

18.  A  party  in  an  action  on  book  has  all  the 
privileges  as  a  witness  which  belong  to  parties 
in  other  actions  under  the  first  proviso  of  that 
section  ;  and  has  in  additiony  under  the  second 
promsOy  the  privilege  of  testifying  in  whose 
handwriting  his  charges  are,  and  when  made, 
but  no  further.  Thrall  v.  Seward,  37  Vt.  578. 
Johnson  V.  Dexter.  lb,  641.  Hunter  v.  Kit- 
tredge,  41  Vt.  359 ;  and  this  does  not  depend 
upon  iheform  of  the  action,  if  "the  matter  at 
issue  and  on  trial  is  proper  maUer  of  book 
account."     Woodbury  v.  Woodbury,  48  Vt.  94. 

19.  This  statute  excluding  the  surviving 
party  from  being  a  witness  *^ where  one  of  the 
original  parties  to  the  contract  or  cause  of  action 
in  issue  and  on  trial  is  dead,  &c.,"  extends  only 
to  such  contract  or  cause  of  action  as  is  to  be 
enforced  by  the  proceeding,  and  where  such 
deceased  party  is  represented  by  an  executor  or 


administrator,  and  the  determination  may  affect 
the  estate  of  the  deceased  party.  It  does  not 
extend  to  a  collateral  contract.  Cole  v.  Shurt- 
leff,  41  Vt.  811.  46  Vt.  677.  Manufacturer^ 
Bank  V.  Scofield,  89  Vt.  590.  Thrall  v.  Seward^ 
87  Vt.  578.     Morse  v.  lym,  44  Vt.  561. 

20.  Thus,  in  an  action  to  recover  upon  a 
promise  to  pay  the  debt  of  a  deceased  person, 
the  plaintiff  is  a  witness  to  establish  the  indebt- 
edness of  such  deceased  person.  Cole  v.  Shurt* 
leff, 

21.  So,  where  the  defense  to  a  note  was, 
that  the  plaintiff  had  assured  the  defendant  that 
the  note  was  paid  by  one  F,  and  so  the  plaintiff 
was  estopped  ;—Held,ihtii  the  defendant  might 
testify  that  F  (now  deceased)  had  agreed  and 
was  bound  to  pay  the  note.  Manufacturers 
Bank  V.  Scofield, 

22.  The  phrase,  "where  one  of  the  parties 
to  such  action  had  deceased,"  as  used  in  the  wit- 
ness act  of  1853,  was  held  to  mean  parties  to  such 
cause  of  action,  and  to  mean  the  technical  partyy 
the  administrator.  Kimball  v.  Baxter,  27  Vt^ 
628. 

23.  Where  the  plaintiff's  suit  was  discon. 
tinued  under  the  statute  by  the  death  of  the 
defendant  and  the  appointment  of  commia> 
sioners  on  his  estate,  and  the  claim  was  then 
presented  to  the  commissioners ; — Held,  on  the 
question  whether  the  plaintiff  was  a  witness, 
that  the  suit  before  the  commissioners  was  in 
8ul)stance  the  same  as  that  commenced  in  the 
decedent's  lifetime,  with  simply  a  change  of 
the  forum,  and  was  "a  suit  then  pending,"  at 
the  time  of  the  death,  within  the  proviso  of  the 
act  of  1852.  Fierce  v.  Paine,  32  Vt.  229. 
Post,  41. 

24.  The  exclusion,  as  a  witness,  of  a  sur- 
viving  party,  by  G.  S.  c.  86,  s.  24,  applies  as 
well  to  a  defendant  as  a  plaintiff;  and  the 
statute  applies  to  actions  pending  at  its  passage. 
Johnson  v.  Dexter,  37  Vt.  641. 

25.  Held,  that  the  words  "contract  in- 
issue,"  as  used  in  this  statute,  mean  the  same 
as  contract  in  dispute  or  in  question,  and  relate 
as  well  to  the  substantial  issues  made  by  the 
evidence,  as  to  the  mere  formal  issues  made  by 
the  pleadings.  HolUster  v.  Young,  42  Vt.  408. 
Mernil  v.  Pinney,  48  Vt.  605.  Datis  v.  Wind- 
sor Savings  Bank,  48  Vt.  632. 

26.  The  plaintiff's  cause  of  action  was  all 
matter  of  contract  with  the  intestate,  and  that* 
was  in  issue.  The  defendant  introduced  a 
paper  writing  signed  by  the  deceased  and  given 
to  the  plaintiff  showing  a  settlement.  Held, 
that  the  plaintiff  was  not  a  competent  witness 
to  state  what  was  said  and  done  on  the  occasion, 
and  to  explain  the  writing.  Woodbury  v.  Wood' 
bury,  48  Vt.  94. 

27.  In  trover  by  an  administrator  to  recover 
the  value  of  a  promissory  note  payable  to  the 
intestate,  or  bearer,  where  the  defense  was,  a 
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bonaflde  purchase  by  the  defendant  of  A  who 
bad  poaeettuon  of  the  note  and  claimed  to  be 
the  owner  thereof  ;—^<!!W,  that  this  wa«  not  **a 
contract  or  cause  of  action  in  issue"  to  which 
the  intestate  was  a  party,  and  that  A  was  not 
excluded  as  a  witness  for  the  defendant.  Beniar 
V,  Paquin,  40  Vt.  199. 

28.  Where  both  the  original  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  trial, 
are  living,  it  is  no  objection  to  the  admissibility 
of  either  party  as  a  witness,  that  the  agent  of 
one  of  the  parties  with  whom  the  contract  was 
made,  or  the  transaction  was  had,  is  dead. 
€heney  v.  Pierce,  88  Vl.  615.  46  Vt.  677. 
Poquet  V.  North  Hero,  44  Vt.  91. 

29.  The  heirs  of  an  intestate,  before  the 
appdntment  of  an  administrator,  quit-cUtimed 
certain  lands  to  H,  while  the  defendant  was  in 
advenie  possession.  H,  for  his  own  benefit, 
took  administration  and  brought  ejectment  as 
administrator.  On  the  question  whether  the 
defendant  had  recognized  the  intestate^s  title 
during  his  life;->J7(0M,  that  the  defendant  was 
not  a  witness,  although  the  estate  had  no  inter- 
est in  the  result  of  the  suit.  HoUisUr  v.  Young, 
41  Vt.  156. 

30.  In  a  suit  by  an  administrator,  the 
defendant  cannot  make  himself  a  witness  by 
putting  in  evidence  the  testimony  given  by  the 
intestate  on  a  former  trial.  Walker  v.  Taylor, 
48  Vt.  612. 

31.  In  trover,  where  both  parties  claimed 
the  property  by  purchase  from  a  former  owner 
deceased  ;—^«W,  that  the  plaintiff  was  not 
excluded  by  the  statute  from  testifying  to  his 
contract  of  purchase.  Doums  v.  Belden,  46 
Vt.  674 ;  or  to  payments  upon  it.  Taylor  v. 
Finley,  48  Vt.  78. 

32.  Tlie  question  being  solely  as  to  the  dis- 
tribution of  an  estate  between  the  heirs  at  law 
and  the  widow ; — Held,  that  she  was  a  compe- 
tent witness  to  her  marriage.  Stetem  v.  Joyal, 
48  Vt.  291. 

33.  In  ejectment,  the  defendant  justified 
his  possession  under  a  contract  (as  he  claimed) 
made  with  the  deceased  owner.  The  widow 
and  executrix  (plaintiff)  testified  to  an  admis- 
sion  of  the  defendant,  inconsistent  with  the 
alleged  contract,  made  to  her  after  the  testator's 
death  and  brfore  the  probate  of  the  will.  Held, 
that  the  defendant,  by  the  proviso  of  G.  S.  c. 
36,  8.  24,  was  incompetent  as  a  witness  to  con- 
tradict this  testimony  of  the  plaintiff.  Ford  v. 
Chefiey,  40  Vt.  168. 

34.  In  trover  by  the  administrator  of  the 
wife  against  the  husband,  for  certain  mortgage 
notes,  the  plaintiff  put  in  evidence  that  the 
defendant  had  at  $ome  time  stated  that  the  notes 
and  mortgage  belonged  to  the  intestate.  The 
defendant  offered  himself  as  a  witness  to  con- 

adict  such  evidence,  and  as  a  witness  gen- 
erally.   The  court  excluded  him,  ruling  that  he 


could  not  testify  upon  any  point,  except  as  to 
matters  that  had  transpired  since  the  appoint- 
ment   of    the   administrator.     Held  correct 
Roberts  v.  lAind,  46  Vt.  82.     8ee  Merritt  r. 
Pinney,  48  Vt.  606. 

35.  In  an  action  against  the  survivor  of  two 
signers  of  a  promissory  note,  the  plaintiff  is  a 
witness  as  to  what  occurred  between  him  and 
the  defendant  on  the  occasion  of  making  a 
demand,  though  the  other  signer,  now  deceased, 
was  present.  The  transaction  was  **with  a 
person  who  is  living  and  competent  to  testify.** 
Read  v.  Sturteoant,  40  Vt.  621. 

36.  In  a  suit  upon  a  cause  of  action  running 
to  two  jointly,  where  one  has  deceased,  the 
defendant  is  not  excluded  as  a  witness.  It  is 
only  tlie  death  of  a  sole  party  to  the  contract  or 
cause  of  action  in  issue  and  on  trial,  or  the 
death  of  all  the  individuals  constituting  the  one 
party,  that  excludes  the  adverse  party  as  a  wit- 
ness ;  and  this  was  applied  to  a  case,  where  the 
matter  to  be  testified  to  was  a  transaction  had 
between  the  witness  and  the  deceased  person 
alone;  as,  an  accord  and  satisfaction  of  the 
joint  claim.  Dateson  v.  Wait,  41  Vt.  636. 
Bradish  dt   OtHxienough  v.  BeUcruip,  46  Vt.  1  • 

37.  The  defendant,  being  administrator  of 
a  deceased  woman,  carried  away  certain  articles 
as  belonging  to  her  estate.  The  plaintiff, 
claiming  the  articles  as  husband  of  the  deceased, 
brought  trespass.  Held,  that  under  the  statute, 
the  plaintiff  was  not  a  competent  witness  to 
prove  his  marriage  to  the  deceased.  FiUaim' 
mom  V.  Southieick,  88  Vt.  509.  46  Vt.  86. 

38.  In  an  action  by  a  surviving  husband  to 
recover  for  the  use  and  occupation  of  lands  held 
by  his  deceased  wife  in  dower,  and  occupied  by 
the  defendant,  where  the  plaintiff  had  given  the 
defendant  authority  to  pay  the  rents  to  the 
deceased  "as  they  could  agree";— J5r(fW,  that 
the  defendant  was  a  competent  witness  to  prove 
such  payments  to  the  deceased,  and  their  agree- 
ments in  respect  thereto.  Cheney  v.  Pierce,  88 
Vt.  616.    44  Vt.  96.     46  Vt.  677. 

39.  In  audita  querela  to  set  aside  a  judg- 
ment as  fraudulent,  the  judgment  creditor 
being  dead  .—Held,  that  the  judgment  debtor 
was  not  a  competent  witness;  and  that  such 
exclusion  did  not  depend  upon  the  character  of 
his  testimony.  Godfrey  v.  Downer,  47  Vt,  658. 

40.  In  an  action  by  one  claiming  as  a  widow 
for  damages  under  Stat.  1869,  No.  4  ;—Held, 
that  she  was  a  competent  witness  to  prove  by 
parol  her  own  marriage  in  England,  where  her 
marriage  certificate  was  lost.  Stanton  v. 
Simpmm,  48  Vt.  628. 

41.  8Ut.  1864,  No.  31.  In  1860,  A 
brought  assumpsit  in  the  common  counts 
against  B  and  C.  Pending  the  suit,  in  1868, 
B  died,  and  the  suit  as  to  him  passed  by  statute 
to  commissioners  on  his  estate,  and  an  appeal 
was  taken  from  their  decision  to  the  county 
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court,  and,  in  1865,  wm  referred.  At  the  same 
time  the  suit  as  to  C  was  referred  to  tlie  same 
referees.  The  referees  found  against  the  estate 
of  B  for  its  separate  debt  and  against  C  for  his 
separate  debt,  and  reported  that  there  were  no 
joint  claims.  The  county  court  rendered  judg- 
ment according  to  the  several  reports.  BeMj 
that  this  proceeding  against  the  estate  of  B  was 
the  same  suit  originally  commenced  against  B 
and  C,and  having  been  commenced  before  Aug. 
1,  1868,  A  was  a  competent  witness  before  the 
referees  under  Stat.  1864,  No.  81.  Oraham  v. 
(f handler,  88  Vt.  559. 
See  HrsBAND  and  Wife,  VII. 

II.       PkIVILEGK   A9   to   TE8TIKYIN0. 

42.  The  real  party,  although  not  the  party 
of  record,  cannot  be  compelled  to  testify.  White 
V.  Eten^ty  1  Vt.  181.  Flint  v.  Allyn,  12  Vt. 
615.    (Changed  by  stat. ) 

43.  One  may  be  compelled  to  testify  as  a 
witness,  although  against  his  interest,  where  he 
is  not  a  party  of  record,  or  the  real  party  in  the 
suit.  Ward  v.  Bharp,  15  Vt.  115.  Stevens  v. 
Whiteomb,  16  Vt.  121. 

44.  A  party  testifying  in  his  own  behalf  to 
his  claim  must  answer  all  questions  in  relation 
thereto,  or  his  whole  testimony  must  be  disre- 
garded ;  and  this,  although  he  might  have 
declined  to  testify  at  all  on  the  ground  that  such 
testimony  would  criminate  himself.  Mattocks 
V.  Otoen,  5  Vt.  42. 

45.  A  witness  is  not  bound  to  answer  any 
question,  the  answer  to  which  might  tend  to 
criminate  him — i.  <•.,  expose  him  to  a  prosecu- 
tion for  crime,  or  penalty.  But  this  privilege 
must  be  claimed  by  the  witness,  which  may  be 
upon  suggestion  of  counsel,  or  of  the  court ;  and 
if  he  begins,  he  is  then  bound  to  make  a  full 
disclosure.  If  he  inform  the  court,  upon  oath, 
that  he  cannot  testify  without  criminating  him- 
self, the  court  cannot  compel  him  to  testify 
unless  they  are  fully  satisfied  such  is  not  the 
fact,  that  is,  that  the  witness  is  either  mistaken 
or  acts  in  bad  faith— in  either  of  which  cases, 
the  court  should  compel  the  witness  to  testify. 
Chamberlain  v.  WilUon,  12  Vt.  491. 

46.  A  party,  although  offering  himself  as  a 
witness  under  the  statute,  cannot  be  compelled 
to  disclose  any  consultation  he  may  have  had 
with  his  counsel  in  relation  to  the  cause.  The 
rule  of  privilege  should  be  the  same  as  in  case 
of  the  counsel,  if  he  had  been  called.  Hemen- 
way  V.  SnUih,  28  Vt.  701. 

47.  It  is  the  duty  of  the  jurors,  the  attorney 
for  the  State, and  witnesses, not  to  divulge  what 
passes  in  the  grand  jury  room,  unless  required 
so  to  do  In  a  court  of  justice.  They  cannot 
then  be  excused  from  making  such  disclosures. 
Nffte,  by  Redfield,  J. :  I  apprehend  that  the  true 
doctrine,   in  regard  to  requiring  a  witness  to 


disclose  State  secrets,  is,  that  the  court  will 
exercise  its  discretion  in  each  particular  case. 
Clark  V.  FUld,  12  Vt.  485. 

III.     Credibility— Impeacument  ;  Cokkoboh- 

ATION. 

48.  It  is  a  general,  but  not  inflexible  rule, 
that  a  party  is  estopped  from  impeaching  his 
own  witness,  even  though  the  impeachment  is 
as  to  new  matter  introduced  in  cross-examinar 
tion.  Steele,  J.,  in  Thornton  v.  Thornton,  89 
Vt.  151. 

49.  The  testimony  of  a  witness  in  chancery 
was  treated  as  discredited,  where  he  appeared 
before  the  master  with  a  prepared  deposition, 
and  partly  copied  from  a  paper  drawn  up  by 
the  party,  &c.  McBanieU  v.  Bamvm,  5  Vt. 
279 ;  and  see  Hiekok  v.  Farm,  dt  Meek,  Bank, 
85  Vt.  476. 

50.  (General  impeachment.  Where  wit- 
nesses  in  their  depositions  testifled  as  to ''the 
character  for  truth,  &c.,"  and  the  ''general 
character  for  truth,  &c.,"  of  another  witness 
[instead  of  reptttation]  j—Held,  that  such  testi- 
mony was  admissible,  for  that  in  the  sense  as 
here  used,  character,  general  character,  and 
general  report  or  reputation,  are  the  same. 
Powers  V.  Leach,  26  Vt.  270. 

51.  Where  one  is  called  to  impeach  the 
character  of  a  witness  for  truth,  the  rule  in  this 
State  does  not  allow  the  question,  either  on  the 
direct  or  cross-examination,  whether  he  would 
believe  such  witness  on  oath.  The  proper 
inquiry  is,  what  is  his  general  reputation  for 
truth  and  veracity.  WiUard  v.  Goodenough,  80 
Vt.  398. 

52.  As  a  distinct  proposition,  disconnected 
from  the  examination  of  an  impeaching 
witness  as  to  the  present  character  of  the  wit- 
ness sought  to  be  impeached,  it  is  not  proper  to 
show  that  his  character  for  truth  uas  bad  at 
some  particular  prior  period.  Willard  v.  Oood- 
enough. 

53.  Held,  that  evidence  to  impeach  the  gen- 
eral character  of  a  witness  for  truth  is  admissi- 
ble.  though  based  upon  reports  which  have 
arisen  since  the  controversy  in  question  arose"; 
but  (by  Peck,  J.)  this  goes  far  to  detract  from 
the  weight  and  damaging  effect  of  such  testi- 
mony, and  should  be  guarded  by  proper  instnic- 
tions  to  the  juiy  as  to  the  force  and  weight  to 
be  given  to  it.     Sterling  v.  Sterling,  41  Vt.  80. 

54.  Evidence  that  a  witness  is  a  common 
prostitute,  is  not  admissible  by  way  of  impeach- 
ment of  character  for  truth  and  veracity.  M&rse 
V.  Pineo,  4  Vt.  281.  State,  v.  Smith,  7  Vt.  141. 
Spears  v.  Forrest,  15  Vt.  485 ;  nor  that  the 
witness  has  "the  notorious  reputation  of  being 
a  counterfeiter  and  of  making  and  passing 
counterfeit  money."  Crane  v,  Thayer,  18  Vt, 
163. 
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5f .  Nor  that  be  acted  fraudulently  or  dis- 
honestly in  other  indei)endent  Iransactions. 
BUhop  V.  WhtUr,  40  Vt.  40«. 

56.  Special  impeadunent.  Evidence  that 
a  witness  has  testified  to  material  facts  which 
he  omitted  to  relate  u|K)n  a  former  trial,  is 
mhuissible  as  tendinc:  to  discredit  him.  Uriggx^ 
V.  TayUyr^  ^5  Vt.  57. 

57.  Where  a  witness  had  testified  that 
pro|)erty  attached  as  his  l>elonged  to  the  plain- 
tiff ;—7/fW,  that  it  was  admissible  to  prove,  as 
affecting  his  credit,  that  the  witness  l)eing  pres- 
ent at  the  attachment,  then  said  nothing  upon 
that  subject.     ( 'ady  v.  O/rm,  34  Vt.  598. 

58.  A  party  against  whom  a  witness  has 
testified  nmy  prove  that  there  has  lieen  a  quar- 
rel, lawsuit,  or  difficulty  Ix'tween  them,  with- 
out questioning  the  witness  on  cross-examina- 
tion alnrnt  it.  Pierce  v.  (iiUkm,  9  Vt.  216.  19 
Vt.  120.     KlUirorth  v.  l^otter,  41  Vt.  6a5. 

59.  And  although  so  <|ue8tioned,  his  testi- 
mony may  Ik'  contradicted  with  a  view  to  dis- 
credit him.  It  is  not  a  collatenil  matter,  but  a 
substantive  fact,  like  relationship,  or  interest  in 
the  suit,  llutrhamm  v.  WheeUr^  35  Vt.  330. 
t>Ufle,  J.,  in  KlUnrorth  v.  Potter. 

60.  Where  a  witness  cm  cross-examination 
has  denied  having  difficulty  with  the  parly 
against  whom  he  testifies,  it  is  competent  to 
contradict  him,  not  oidy  in  general  terms,  but, 
under  the  direction  of  the  court,  to  go  enough 
into  detail  to  indicate  the  extent  or  degree  of 
the  difficulty  and  conseiiuent  ill-feeling ;  and 
this  nuist  Ihj  left,  to  a  considerable  extent,  to 
the  discretion  of  the  ju<lge conducting  the  trial, 
to  get  the  matter  fairly  l)efore  the  jury.     lb. 

61.  The  plaintiff  had  testified  to  a  certain 
contract  with  the  defendant  made  in  presence 
of  the  defendant's  attorney.  The  attorney  as 
witness  for  the  defendant  then  testified  that  he 
knew  of  no  such  contract.  On  cross-examina- 
tion he  was  inquired  of,  whether  he  did  not 
afterwards,  at  a  time  and  place  named,  make  a 
certain  declaration  (which  amounted  to  an 
admission  of  the  contract) ;  to  wliich  question 
he  replied  that  he  had  no  recollection  of  it. 
Held,  that  in  reply  the  plaintiff  might  prove 
such  declaration.  Ilolhrook  v.  IloWrooky  30 
Vt.  432. 

62.  That  a  witness  has  given  contradictory 
relations,  may  be  proved  by  proof  of  the  admis- 
sions of  the  party  calling  him,  and  in  whose 
Mialf  he  has  testified.  Allen  v.  Harrison,  30 
Vt.  219. 

63.  It  is  an  established  rule  of  practice  in 
this  State,  that  testimony  of  previous  declara- 
tions of  a  witness  produced  upon  the  stand, 
cannot  be  received  to  impeach  him,  unless  an 
opportunity  be  first  afforded  him  to  explain  or 
qualify  the  imputed  declarations.  This  rule  is 
carried  so  far  in  England,  and  it  is  adopted  in 
this  State,  as  to  admit  of  no  exception  in  cases 


where,  when  the  crofls^xamination  was  closed, 
the  party  wishing  to  impeach  had  no  knowledge 
of  the  variant  declarations,  or  inconsistent  oon« 
duct,  and  the  witness  had  departed  from  court 
and  could  not  be  recalled.  Downer  v.  DaiM^ 
19  Vt.  388. 

64.  A  witness  having  testified  to  facts  and 
his  opinion  as  to  the  sanity  of  a  testator  -.—Held, 
that,  as  tending  to  show  an  infirmity  of  his 
memory  and  judgment,  it  was  admissible  to 
prove  that  the  witness,  a  year  previous,  had  a 
severe  disease  of  the  brain,  which  had  affected 
his  nund.     Fatrehild  v.  Baaeomb,  35  Vt.  896. 

65.  On  the  trial  of  an  action  for  an  injury 
upon  a  highway,  the  plaintiff^s  attending  physi- 
cian testified  for  the  plaintiff  fully  and  particu- 
larly as  to  the  nature  and  extent  of  the  injury, 
and  his  testimony  [as  inferred  by  the  supreme 
court]  "represented  an  injury  calling  for  much 
more  than  flOO,  as  damages."  Ileldy  that  as 
having  a  tendency  to  affect  the  creilit  and 
weight  of  his  testimony  with  the  jury,  he  might 
l)e  inquired  of  on  cross-examination,  whether 
he  did  not  on  one  occasion  tell  the  plaintiff, 
that  if  he  could  get  flOO  he  had  better  settle; 
and  the  exclusion  of  this  question  was  held  to 
be  error.      Watts  v.   WaUrbury,  42  Vt.  201. 

66.  Contradiction  of  a  witness  as  to  the  time 
and  place  named  when  and  where  he  lays  the 
principal  transaction,  merely  impeaches  him  as 
to  the  principal  statement.  Pmren  v.  Leach, 
26  Vt.  270.     Campbell  v.  Hyde,  1  I).  Chip.  71. 

67.  Where  a  witness  testified  to  certain 
admissions  of  a  party,  as  made  at  a  certain  time 
and  place  named,  and  such  party  put  in  evi- 
dence that  he  was  not  present  at  the  time  and 
place  named;— /TeW,  that  the  party  was  not 
entitled  to  a  charge,  that  if  the  time  and  place 
were  disproved  the  evidence  as  to  the  admis- 
sions should  be  laid  out  of  the  case ;  and  that  it 
was  not  error  to  charge,  that  such  proof  only 
tended  to  impeach  the  witness,  and  that  the 
extent  of  the  credit  to  be  given  to  him  was 
matter  for  the  jury  ;— that  they  might  find  the 
admissions  proved,  if  they  believed  the  witness 
was  mistaken  only  as  to  the  time  and  place,  or 
they  might  reject  his  testimony  altogether,  as 
unworthy  of  credit.     Patters  v.  Ijeaeh, 

68.  The  plaintiffs  evidence  tended  to  prove 
that  the  defendant  agreed,  if  the  plaintiff  would 
take  and  pay  for  certain  stock  in  a  certain  oil 
company,  to  repurchase  it  of  him  upon  certain 
considerations  and  conditions.  Tlie  defendant 
denied  such  agreement,  and  testified,  without 
objection,  that  he  had  no  interest  in  said  com- 
pany at  the  time  named,  except  as  owner  of  a 
certain  amount  of  stock.  On  cross-examina- 
tion, the  defendant  was  asked  if  he  had  mw-h  an 
interest  in  procuring  the  stock  of  the  company 
to  be  taken  as  to  induce  him  to  offer  to  any  per- 
son to  buy  and  take  his  stock  off  his  hands  in 
case  he  would  subscribe  and  pay  for  it.    Ueld^ 
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Ihftt  the  question  was  inadmissible;  (1),  as 
hypothetical ;  (2),  as  calling  for  immaterial 
testimony.     Bishop  v.  Wheeler,  46  Vt.  409. 

69.  Husband  and  wife.  The  intestate's 
widow  had  testified  that  on  a  certain  occasion 
her  husband  surrendered,  to  be  cancelled,  a 
receipt  for  an  advancement  to  a  son.  To 
impeach  her  testimony,  there  was  an  offer  to 
show  that  the  intestate  afterwards  said  certain 
things  to  a  third  person,  in  her  presence  and 
hearing,  tending  to  show  that  he  had  not  sur- 
rendered the  receipt.  Held  not  admissible. 
Wheeler  v.  Wheeler,  47  Vt.  637. 

70.  Manner  of  offer.  It  is  not  error  to 
exclude  testimony  which  is  admissible  for  pur- 
poses of  impeachment  only,  if  offered  as  testi 
mony  in  chief,  and  it  will  be  taken  to  have 
been  so  offered,  unless  the  contrary  appear  in 
the  exceptions.  Ilayioard  Rubber  Co.  v.  Dnnck- 
lee,  30  Vt.  29. 

71.  Oorroboration.  The  sayings  of  a  wit- 
ness out  of  court  are  not  admissible  to  corrobor 
ate  his  testimony  in  court,  or  to  sustain  his 
credit.     Munmn  v.  Ilaatingn,  12  Vt.  346. 

72.  Whenever  the  character  of  a  witness  for 
truth  is  attacked  in  any  way,  whether  by  show- 
ing that  he  has  given  contradictory  accounts  of 
the  matter  out  of  court  and  different  from  that 
sworn  to,  or  by  cross-examination,  or  by  general 
evidence  of  want  of  chanicler  for  truth,  it  is 
competent  for  the  party  calling  him  to  give 
general  evidence  in  support  of  the  good  char- 
acter of  the  witness.  Pahu  v.  Tildeii,  20  Vt. 
554.  State  v.  Hoe,  12  Vt.  93.  Sweet  v.  Sher- 
man,  21  Vt.  23. 

73.  Where  a  witness,  on  his  cross-examina- 
tion, admitted  that  on  a  former  hearing  he  had 
omitted  a  portion  of  his  present  testimony, 
and,  on  inquiry  by  the  party  calling  him  for 
the  reason  of  this  omission,  stated  that  he  had 
been  threatened  and  was  afraid  of  personal 
injury; — Held,  that  evidence  was  admissible 
to  sustain  his  general  character  for  truth.  State 
V.  Roe. 

74.  Collateral  matter.  It  is  competent  to 
put  almost  any  question,  on  cross-examination, 
which  the  party  may  consider  important  to  test 
the  accuracy  or  veracity  of  the  witness.  But  if 
the  question  is  as  to  a  fact  collateral  to  the  issue, 
he  must  be  content  with  the  answer  of  the  wit- 
ness, and  cannot  contradict  him  by  independent 
proof.  Redjield,  «/.,  in  Stevena  v.  Beach,  12  Vt. 
585. 

75.  If,  in  such  case,  testimony  has  been 
given  without  objection  contradicting  the  wit- 
ness as  to  such  collateral  fact,  it  is  not  compe- 
tent for  the  party  calling  him  to  corroborate  him 
by  further  evidence.  The  witness  can  neither 
be  impeached  nor  supported,  as  to  such  collat- 
eral fact.     fb. 

76.  As  a  rule,  a  witness  cannot  be  con- 
tradicted upon  a  matter  wholly  collateral  to  the 


main  issue.  A  judge  may,  in  his  discretion, 
allow  a  departure  from  the  rule,  but  is  not 
obliged  to  do  so.  This  is  sometimes  done  in 
important  criminal  cases,  depending  upon  cir- 
cumstantial evidence.  Redjield,  C.  J.,  in 
Powers  V.  Leach,  26  Vt.  277. 

77.  The  answer  given  by  a  witness,  on  cross- 
examination,  to  a  question  upon  an  immaterial 
or  collateral  matter,  cannot  be  contradicted  by 
the  party  putting  the  question,  for  the  purpose 
of  impeachment  or  otherwise.  Sterling  v.  Ster- 
ling,  41  Vt.  80.  State  v.  Hoffman,  46  Vt.  176. 
Wing  V.  Hall,  47  Vt.  182. 

78.  So,  if  in  answer  to  such  question  the 
witness  volunteers  an  irrelevant  and  collateral 
statement,  it  is  not  error  to  refuse  to  receive 
testimony  in  contradiction,  offered  by  the  party 
cross-examining.     State  v.  Thibeau,  30  Vt.  100. 

79.  Nor,  is  it  necessarily  error  to  admit  it. 
The  court  may  do  so,  under  peculiar  circum- 
stances, in  their  discretion  ;  as,  where  the  wit- 
ness, goicg  beyond  the  question,  chargetl  the 
party  with  a  theft,  the  party  was  allowed  to 
contradict  it  and  give  his  version  of  the  trans- 
action.    Ellsitorth  V.  Potted,  41  Vt.  685. 

80.  Party  a  witness.  Where  a  party, 
being  a  witness,  volunteers  a  narrative,  on  his 
cross-examination,  for  purposes  of  his  own  and 
outside  any  purpose  of  the  other  party  as  indi- 
cated by  the  question,  and  testifies  incorrectly 
or  falsely,  he  may  Ixi  contradicted  for  the  pur- 
l>ose  of  affecting  his  credit  as  a  witness  upon 
the  main  issue.  In  this  respect  [collateral 
matters],  a  party  as  a  witness  holds  a  position 
differing  in  many  respects  from  that  of  a  wit- 
ness not  a  party.  Batehelder  v.  Kinney,  44  Vt. 
150. 

81.  Instance  of  an  offer  by  the  defendant, 
after  he  had  put  in  the  testimony  of  the  plain- 
tiff on  a  former  trial  (tJie  plaintiff  not  being  a 
witness  at  the  present  trial),  to  contradict  him 
upon  an  immaterial  matter  testified  to  by  him 
on  cross-examination.  HeUl  properly  rejected. 
Wright  V.  WilUaim,  47  Vt.  222. 

82.  Cross-examination  on  new  subject. 
Where  a  question  is  put  to  a  witness,  on  cross- 
examination,  upon  a  new  subject  of  inquiry 
not  connected  with  any  matter  for  which  his 
testimony  was  introduced,  he  becomes  a  wit- 
ness for  the  cross-examining  party,  and  cannot 
be  impeached  by  such  party  by  sJiowing  that 
the  witness  has  given  a  contradictory  relation. 
FaircJdld  v.  Bajt.^07nb,  35  Vt.  398. 

83.  Effect  of  impeachment.  The  court 
charged  the  jury,  that  if  they  should  find  that 
the  witness,  who  was  a  party,  had  knowingly 
testified  falsely  in  one  material  particular,  that 
fact  would  so  far  impair  the  quality  of  his  testi- 
mony as  to  all  other  matters,  that  it  would  not 
be  sufficient,  alone,  to  find  any  fact  from  it. 
Held  erroneous;  and  that,  notwithstanding 
such  impeachment,  the  testimony  was  still  in 
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the  CMC  to  be  weighed  and  consideied,  and 
might,  from  the  mamier  in  which  it  was  given, 
from  its  own  inherent  probability,  or  from  ita 
consistency,  be  convincing.  Riford  v.  Roehe*- 
Ur,  46  Vt.  788. 

IV.     BuBPOsKA ;  Attendance  ;  Fee*. 

84.  Babpcsna.  A  subpoena  for  a  witness, 
issued  by  a  justice,  may  be  directed  to  and 
served  by  **any  indifferent  person,"  without 
naming  him,  and  without  any  authorization 
indorsed  upon  the  subpoena ;  and  for  such  ser- 
vice full  fees  are  taxable.  Smith  v.  Wilbur,  85 
Vt.  188.     Wut  v.  Walworth,  38  Vt.  167. 

85.  But  this  is  not  such  legal  service  as  to 
subject  the  person  summoned  to  the  statute 
penalty  for  non-attendance.  M<iUuck$  v.  Wheat- 
on,  10  Vt.  498. 

86.  Where  a  witness  attends  in  different 


causes  between  the  same  parties,  usually  not 
more  than  one  full  taxation  is  allowed,  and  one 
day  in  the  other  causes ;  but  if  summoned  in 
more  than  one  cause,  he  might  be  entitled  to 
recover  his  fees  in  all.  Hout  v.  Barber,  10  Vt. 
168. 

87.  To  secure  the  continued  attendance  at 
court  of  a  subpoenaed  witness,  the  party  must 
either  pay  or  tender  his  fees  in  advance  for 
the  term,  or,  at  least,  at  the  end  of  each  day 
pay  or  tender  the  fees  for  attendance  for  the 
succeeding  day;  and  such  payment  or  tender, 
would  be  equivalent  to  the  service  of  a  fresh 
subpcpna.     Mattocks  v.  Whe<iton,  10  Vt.  498. 

88.  Witnesses  are  entitled  to  fees  for  travel 
from  their  place  of  abode  to  the  place  of  trial, 
whether  they  reside  within  this  State  or  not. 
Albany  v.  Derby,  80  Vt.  718.  (Changed  by  G. 
S.  c.  126,  s.  88,  limiting  the  fees  to  travel 
"  within  this  State.") 
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